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TRADE AND ENVIRONMENT

Factual Note by the Secretariat

INTRODUCTION

At the meeting of the GATT Council held on 29-30 May 1991, it was
agreed that, as suggested by the ASEAN contracting parties, the secretariat
should be requested to prepare a factual paper covering the following
elements:

- a historical summary of the circumstances which had led to the
establishment of the 1971 Group;

- background information on any other GATT work in the past on
environmental issues;

- descriptions of how existing international instruments dealing
with environmental protection could affect GATT principles;

- and a listing of trade measures taken by countries for
environmental protection as well as environmental measures with
trade implications.

This note which has been prepared in pursuance of this request deals
in sections I to III with the first three elements. Listing of trade
measures taken for environmental protection is contained in Annex V.

SECTION I

HISTORICAL SUMMARY OF THE CIRCUMSTANCES WHICH LED TO THE ESTABLISHMENT OF
THE 1971 WORKING GROUP

Preparatory work for the 1972 Stockholm Conference

During the preparatory work for the Conference on the Human
Environment (1972 Stockholm Conference), the GATT secretariat was requested
by the Secretary-General of the Conference to make a contribution. In
response to this request, the secretariat prepared a study entitled
'Industrial Pollution Control and International Trade" (document L/3538).
When presenting the paper to the GATT Council in June 1971, the
Director-General emphasized that the paper was prepared by the secretariat
on its own responsibility and as such it did not in any way bind the
CONTRACTING PARTIES.
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Establishment of a Group in GATT

At the October 1971 meeting of the GATT Council, the Director-General
suggested that as contracting parties carried a special responsibility in
this area, they should try to ensure that the efforts of governments to
combat pollution did not result in the introduction of new barriers to
trade or impede the removal of existing barriers. He therefore suggested
that the CONTRACTING PARTIES should consider whether to set up a flexible
mechanism which could be used at the request of contracting parties if the
need arose.

In the discussions that followed, several representatives expressed
agreement that the GATT had certain responsibilities in dealing with the
implications of industrial pollution control on international trade. Many
of them supported the idea of the establishment of some kind of standing
mechanism for the purpose. Some of them noted that, in formulating the
terms of reference for such a mechanism, it was important to avoid any
unnecessary duplication of work. The Environment Committee of the OECD,
for example, was already working on similar issues and any work in this
field by GATT would have to be co-ordinated. Even within GATT, bodies such
as the Group on Standards were dealing with closely connected problems.
Among these representatives there was some divergence of views on the
nature and objectives of this mechanism and on the question whether it
should be set up at this stage in anticipation of the problems or whether
one should wait and see how things developed. Some representatives
suggested that a decision be made only after the Stockholm Conference had
taken place. Others thought it best if work on this matter could be taken
up before the issues had been settled. (C/M/73).

At the November 1971 Council meeting, the Council agreed to the
establishment of a Group on Environmental Measures and International Trade
with the following terms of reference:

The CONTRACTING PARTIES

Noting that efforts at the national or international level to control
pollution and to protect human environment can have important
consequences for international trade;

Desiring to co-operate in this sphere with a view to contributing to
the effective operation of the General Agreement and the attainment of
its objectives;

Bearing in mind the provisions of the General Agreement;

Recognizing that in appropriate cases it may be desirable that
contracting parties examine between themselves the possible effects on
the operation of the General Agreement of measures to control
pollution and protect human environment and that such examinations
should be fruitful if they are undertaken at the appropriate time;
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Desiring to establish appropriate and flexible procedures which would
facilitate consultations between contracting parties;

Decide to establish a Group whose main functions would be:

1. to examine upon request any specific matters relevant to the
trade policy aspects of measures to control pollution and protect
the human environment especially with regard to the application
of the provisions of the General Agreement taking into account
the particular problems of developing countries;

2. to report on its activities to the Council.

In introducing the terms of reference which were proposed for the
Group, the Director-General stated as follows:

"The functions of the proposed group would be limited to the
consideration of specific matters that were relevant to the
application of the provisions of the General Agreement. There was,
thus, no danger of duplicating or encroaching on work going on in
other bodies on this very large problem of environment. The
secretariat was not aware of any problem that could be placed before
the group at present, were it established. One could, nevertheless,
anticipate that concrete problems could well arise in this area."
(C/M/74).

The Group was thus set up as a standby machinery which would be ready
to act, at the request of a contracting party, when and if the need arose.

The following countries were listed as members of the Group at that
time.

Argentina India Nordic countries
Austria Israel Switzerland
Brazil Japan United Kingdom
Canada Korea United States
European Communities and Nigeria Yugoslavia

their Member States

Although it has been since decided by CONTRACTING PARTIES that in
general working parties are open to participation by any contracting party
which has an interest in the subject. (BISD 26S/216).

At the January 1972 meeting of the Council, it was agreed that
Mr. Kaya (Japan) should be Chairman of the Group. (C/M/75).

Request for activation of the Group

At the Ministerial meeting in Brussels in December 1990, the EFTA
contracting parties circulated a formal proposal (MTN.TNC/W/47) for a
statement by Ministers on trade and environment. The EFTA contracting
parties followed this initiative by a statement at the 46th Session of the
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CONTRACTING PARTIES in which they indicated that they would raise this
issue for consideration by the Council. At the February Council meeting,
the EFTA contracting parties stated that, in a letter dated
4 February 1991, they had requested the Director-General to convene, at the
earliest appropriate date, the "Group on Environmental Measures and
International Trade". They stated that this Group was necessary in order
to provide a forum in which to "tackle the issues that have arisen and will
arise in the context of environmental policies, so that the GATT can be
maintained as a relevant body of rules in all respects". Reference was
also made to a possible GATT contribution to the 1992 United Nations
Conference on Environment and Development.

The EFTA proposal was supported by several delegations. A number of
delegations, mainly from developing countries, stressed their commitment to
environmental protection but questioned whether GATT was the right forum
since several international organizations were already dealing with this
issue. Some of these delegations agreed that environmental policies could
impinge on trade practices and lead to trade disputes; however, in their
view it was inappropriate for GATT to address general environmental issues.
An example of an appropriate róle for GATT was the current work on an
elaboration of rules and an information exchange system for goods which are
prohibited to be sold in the domestic markets of the exporting countries on
the grounds that they are dangerous to human, animal or plant life, but are
allowed to be exported.

In view of the differences which existed on the EFTA proposal for the
convening of the Group, the Council decided to request the Chairman of the
CONTRACTING PARTIES, Ambassador Rubens Ricupero (Brazil), to conduct
informal consultations on the EFTA proposal.

Ambassador Ricupero arranged for broad-based informal consultations,
as well as several bilateral and plurilateral discussions on this subject.
One result of these consultations was the agreement to hold a 'structured
debate' on the subject. To facilitate such discussions, he circulated, on
his own responsibility, a 'list of points' that could be taken into account
by delegations in participating in the Council debate (see Annex I).

A first round of structured debate took place in the meeting of the
GATT Council, held on 29-30 May 1991.

The initial request by the EFTA contracting parties to convene the
1971 Group as well as the question of a GATT contribution to the UNCED
process however remain outstanding issues.
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SECTION II

BACKGROUND INFORMATION ON ANY OTHER WORK IN THE GATT ON ENVIRONMENTAL
ISSUES

Reference to problems that may be posed as a result of regulations
adopted for achieving environmental objectives were made during the Tokyo
Round, particularly in the negotiations on Technical Barriers to Trade. In
1982, at the Ministerial meeting of the CONTRACTING PARTIES, it was agreed
that GATT should examine the measures that need to be taken to bring under
control export of products which are prohibited to be sold in the domestic
markets of the exporting countries on the grounds that they are harmful to
human, animal or plant life or health or the environment in its territory.
This resulted in the establishment of the Working Group on Export of
Domestically Prohibited Goods and Other Hazardous Substances in July 1989.
In the Uruguay Round of negotiations, environmental issues have been
discussed in the negotiations on: the Agreement on Technical Barriers to
Trade; agriculture, particularly in the negotiations on Sanitary and
Phytosanitary Measures; the Agreement on Subsidies and Countervailing
Measures; Trade Related Aspects of Intellectual Property Rights; and GATT
Articles.

This section briefly describes work done under the areas described
above. In addition, Annex II to this note contains a description of the
disputes brought to GATT where either the party taking the disputed
measures maintained that they were taken on environmental grounds, or
further clarification of the interpretation of Article XX had been
provided.

A. Working Group on Export of Domestically Prohibited Goods
and Other Hazardous Substances

Historical background

This subject was included in the GATT's work programme at the 1982
Ministerial meeting as a result of concerns expressed by some developing
countries. In 1986 a number of these countries pressed for inclusion of
the subject in the Uruguay Round; however, the view to include the subject
in the regular work programme of GATT prevailed. Consultations with a view
to establishing guidelines for action in this area continued into 1988, at
which time interested delegations provided, as a basis for discussions, a
Technical Note and subsequent communications (MTN.GNG/W/18 and
MTN.TNCIW/14) which contained elements for action.

In December 1988, at the Montreal Mid-Term Review meeting, interested
delegations again emphasized the importance of including this subject in
the Uruguay Round. However, the Chairman concluded that since the subject
was covered by the GATT's regular work programme, "the GATT Council be
requested to take an early, appropriate decision for the examination of
complementary action that may be necessary in GATT ..." Further
consultations resulted in the establishment of the Working Group on export
of Domestically Prohibited r ods by the Council in its Decision of
19 July 1989 (L/6553).
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At the first meeting, the proposal MTN.GNG/W/18 was resubmitted by its
sponsors as a basis for discussions. This was followed, at a later
meeting, by two additional proposals from interested parties (DPG/W/8 and
DPG/W/9). Based on these latter two proposals and the comments received,
the Chairman of the Group presented a text of a draft Decision on Products
Banned or Severely Restricted in the Domestic Market (L/6872).

Main features of the draft Decision

The Decision would cover all "products (including hazardous wastes)
which are determined by a contracting party to present a serious and direct
danger to human, animal or plant life or health or the environment in its
territory, and which for that reason are banned or severely restricted in
the domestic market of that contracting party." The Decision aims to
increase transparency by creating a notification system through which
contracting parties will notify to the GATT secretariat all products that
are banned or severely restricted for domestic sale but for which no
equivalent action has been taken on the export side. The GATT secretariat
shall immediately forward such notifications to all enquiry points of
contracting parties which are to be established according to the Decision.

To avoid duplication of other international instruments, these
provisions do not apply if the product is covered by another international
instrument (a list of relevant instruments is given in Annex I of the
Decision) and the contracting party is a signatory or a participant of this
instrument. The Decision calls on contracting parties to participate
effectively in information exchange systems as well as procedures to
regulate trade in such products (e.g. prior informed consent procedures for
chemicals and pesticides and the certification scheme for pharmaceutical
products) developed under these instruments. Other provisions in the
Decision relate to "Transparency and Publication Requirements",
"Establishment of a Committee on Products Banned or Severely Restricted in
the Domestic Market", and "Technical Assistance". Contracting parties are
urged to consult and may have access to Articles XXII and XXIII of the
General Agreement on matters arising out of the operation of this Decision,
but not out of the other relevant instruments listed in the Annex to the
Decision.

Modifications suggested by one delegation to the draft text

Though the present version of the text of the draft Decision is
generally acceptable to almost all members of the Group, one delegation has
made proposals for modifications. These proposals visualize that the
Decision should apply only to those products which are already covered by
the instruments negotiated in other international organizations (chemicals,
fertilizers, pesticides) and to consumer products. excluding certain
categories of products, such as food and food products, cosmetics, alcohol
and tobacco. The present version of the text applies to all products which
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are banned or severely restricted in the domestic market of the exporting
country. It is further suggested that the instrument should take the form
of a Code to which contracting parties to the GATT would accede, rather
than a Decision which would apply to all contracting parties. If accepted,
this would also imply the adoption of dispute settlement procedures
particular to this Code, which were included in the proposal.

Future action

The original terms of reference (L/6553) gave the Group a mandate to
complete it work by 30 September 1990. By subsequent decisions this was
extended to 30 June 1991. Although the Group remains unable to complete
its work, in light of the positive progress which the Group has achieved so
far, the Council, in its July 1991 Session, agreed to further extend the
mandate of the Group by a period of three months to enable it to complete
its work. It was recognized, however, that some time was necessary for
reflection and consultations among delegations, so that the Chairman of the
Council can hold informal consultations on the timing for the convening of
the first meeting. The period of three months will begin from the date of
this first meeting.

B. Environmental issues discussed in the Tokyo and Uruguay Rounds
of trade negotiations

1. Technical Barriers to Trade

Introduction

The Agreement on Technical Barriers to Trade (TBT) was negotiated in
the Tokyo Round of trade negotiations (1973-1979). A number of
modifications have been made to its provisions during the present round of
negotiations. The first part describes the provisions in the Tokyo Round
Agreement that are relevant to environmental issues. This is followed by a
brief description of the relevant changes to the text of the Agreement that
are under consideration in the Uruguay Round.

(a) Tokyo Round TBT Agreement

Objectives and main obligations

The basic obligation which the Agreement on Technical Barriers to
Trade imposes is to ensure that technical regulations and standards,
including packaging, labelling and marking requirements and methods of
certifying conformity with technical regulations and standards, are not
adopted or applied so as to have the effect of creating unnecessary
obstacles to trade. It further lays down the principle of national
treatment and non-discrimination by stating that the technical regulations
and standards shall not be applied to imported products less favourably
than that accorded to like products of national origin and to like
products originating in any other country".
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The main distinction between technical regulations and standards,
which lay down technical specifications relating to characteristics of a
product (e.g. levels of quality, performance, safety or dimension), is that
in the case of the former, compliance is mandatory while in the case of the
latter it is not mandatory.

All products, including industrial and agricultural products, are
subject to the provisions of the Agreement.

Harmonization of technical regulations and standards - a desirable goal but
not always feasible

The Agreement recognizes that technical regulations and standards
would not pose problems to international trade if the Parties use
international standards as a basis. Towards this end, it urges Parties to
the Agreement to play a full part within the limits of their resources in
the preparation by international standardization organizations of
appropriate standards for products for which they have adopted or expect to
adopt technical regulations or standards. It further lays down an
obligation on Parties, where "relevant international standards exist or
their completion is imminent" to use them as a basis for their technical
regulations or standards, except when they are considered inappropriate
for, inter alia, such reasons "as national security requirements, the
prevention of deceptive practices, protection of human health or safety,
animal or plant life or health, or the environment; fundamental climatic
or other geographical factors; fundamental technological problems".

The Tokyo Round Agreement thus explicitly stated that environmental
protection could be considered a valid justification to deviate from
international standards. Any such derogation would, however, be subject to
the basic obligation of the Agreement to ensure that technical regulations
are not applied or adopted to have the effect of creating unnecessary
obstacles to international trade. Furthermore, any such deviations are
subject to the provisions described below relating to transparency and
dispute settlement.

Publication and notification obligations

In all cases where technical regulations are not based on
international standards or where international standards do not exist and
the technical regulation or standard that is being adopted is expected to
have a significant effect on trade, the Parties are required to publish
them in draft form. Further, in the case of technical regulations, the
Parties are required to notify to the GATT secretariat products to be
covered by the proposed regulation together with a brief indication of its
objective and rationale. The notifications received are immediately
circulated by the secretariat to all Parties to the Agreement. The purpose
of the publication and notification requirements is to provide an
opportunity to Parties having a trade interest in the products concerned to
comment on the draft regulations. Parties are required to take into
account these comments in finalizing their technical regulations and
standards. Further, in order to ensure that the exporting Parties,
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particularly developing ones, have adequate time "to adapt their products
or methods of production to the requirements of the importing country", the
Agreement requires that there should be a reasonable interval between the
publication of technical regulations and their entry into force.

A significant number of notifications made to GATT in recent years
relate to the regulations which Parties intended to adopt for the
attainment of environmental objectives. (An illustrative list of such
notifications is contained in Annex V.)

Equiry points

The Agreement requires each Party to establish enquiry points from
which relevant information could be obtained on the technical regulations
and standards that are adopted or proposed to be adopted.

Special and differential treatment and technical assistance

The Agreement contains detailed provisions for extending to developing
countries special and differential treatment and provision to them of
technical assistance. In particular, it states that Parties should extend
special and differential treatment to developing country Parties to the
Agreement by inter alia:

- taking into account their trade and financial needs in the
preparation of technical regulations, standards, test methods and
certification systems and by ensuring that their adoption do not
create unnecessary obstacles to exports from developing
countries;

- recognizing that although international standards may exist,
because of their particular technological and socio-economic
conditions, developing countries adopt technical regulations or
standards, aimed at preserving indigenous technology and
production methods and processes compatible with their
development needs.

The Agreement further calls on Parties to provide technical assistance
to developing countries in order to ensure that the application of their
technical regulations and standards do not create unnecessary obstacles to
the expansion and diversification of exports from developing countries.
Towards this end it inter alia provides that Parties shall take reasonable
measures to require their regulatory authorities to provide technical
assistance to developing country Parties "on the methods by which their
technical regulations can best be met" if they have difficulties in meeting
the regulations, and if they so request.
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Technical Expert Group to settle disputes

One emphasis of the Agreement is that technical regulations and
standards should be based on scientific considerations. Towards this end,
it provides that, if a dispute arises and a Party to the dispute considers
that the issues relate to question of a technical nature, the Committee on
Technical Barriers to Trade shall appoint a Technical Expert Group. The
Group is expected to assist the Committee by advising whether the measure
was necessary for the protection of human, animal or plant life or health
and whether it was based on a legitimate scientific judgement.

(b) Modifications made in the draft Uruguay Round TBT Agreement

Some of the provisionally agreed modifications to the text of the
Agreement which may be relevant to the discussion on the trade implications
of regulations and standards adopted for achievement of environmental
objectives are described briefly below.

Inclusion of processes and production methods in the definition of
technical regulations

The Tokyo Round Agreement defined "technical regulations" and
'standards" to cover mainly "technical specifications" which lay down
characteristics of products. The definitions thus did not cover processes
and production methods. Under the definition incorporated in the draft
Uruguay Round Agreement, both technical regulations and standards would
include documents laying down both "characteristics of products" and
'processes and production methods". It further clarifies that such
document may 'include or deal exclusively with terminology, symbols,
packaging, marking or labelling requirements as they apply to a product,
processes or production method'. These modifications may increase the
relevance of the Agreement for environmental issues, as environmental
protection in many cases is provided by adopting technical regulations or
standards which lay down processes and production methods.

Criteria for determining whether technical regulations cause unnecessary
obstacles to trade

The amended draft Agreement further lays down principles and criteria
that should be taken into account by Parties to ensure that technical
regulations do not have the effect of "creating unnecessary obstacles to
trade". For this purpose, it incorporates the principle of proportionality
by requiring the Parties to see that the regulations they adopt are not
"more trade-restrictive than necessary to fulfil a legitimate objective,
taking into account the risks non-fulfilment would create". The legitimate
objectives for which it is recognized countries may adopt technical
regulations include:

- national security requirements;
- the prevention of deceptive practices;
- the protection of human health or safety, or animal or plant life

or health; or the environment.
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In assessing the risk which non-fulfilment of technical regulations
would create in achieving the legitimate objective, the relevant elements
of consideration are:

- available scientific and technical information;
- related processing technology;
- intended end uses of products.

Obligation to justify that the criteria laid down are met

The revised Agreement imposes an obligation on the Party adopting a
technical regulation which may have a significant effect on trade to
explain, if so requested by another Party, "the justification for the
technical regulation" in terms of the principles and criteria stated in the
above paragraph. In all such cases, however, it is assumed that if the
technical regulation is based on international standards, it does not
create "an unnecessary obstacle to international trade".

It further provides that the technical regulations shall not be
maintained if the circumstances or objectives giving rise to their Adoption
no longer exist or if the changed circumstances or objectives can be
addressed in a less trade-restrictive manner.

Principle of equivalence

Another principle which the revised Agreement incorporates is the
principle of equivalence. It calls on countries to give positive
consideration to accepting as "equivalent" the technical regulations of
other Parties even if these regulations differ from their own, provided
they are satisfied that these regulations adequately fulfil the objectives
of their own regulations.

2. Agriculture negotiations

(a) Domestic support

In the agriculture negotiations with respect to domestic support, many
participants have expressed the view that policies for the purpose of
reducing the negative environmental effects of agricultural production
should be exempted from commitments to reduce domestic agricultural
support, provided that such policies comply with certain criteria.

(b) Proposed GATT Decision on Sanitary and Phytosanitary
Measures

Objective

The draft Uruguay Round Decision on Sanitary and Phytosanitary
Measures establishes rules to ensure that the sanitary or phytosanitary
measures imposed by GATT contracting parties are only those which are
necessary for the legitimate protection of human, animal and plant life or
health and are not arbitrary or unjustified barriers to international
trade.
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Coverage of measures

The provisions of the Decision would apply to a range of sanitary and
phytosanitary measures, like those for control of animal and plant
diseases, quarantine, food hygiene, food additives and pesticide residues.
The draft text further indicated that sanitary and phytosanitary measures
include all relevant laws, decrees, regulations, requirements and
procedures including, inter alia, end product criteria; processing and
production methods; testing, inspection, certification and approval
procedures; quarantine treatments including relevant requirements
associated with the transport of animals or plants; provisions on relevant
statistical methods, sampling procedures and methods of risk assessment;
packaging and labelling requirements directly related to food safety.

It should be noted that some issues remain to be resolved in the
sanitary and phytosanitary negotiations. Among these are the scope of the
Decision. One participant has proposed that in addition to the measures
listed above, those taken for the protection of animal welfare and of the
environment, as well as of consumer interests and concerns, should also be
defined as sanitary and phytosanitary measures subject to the disciplines
of the proposed Decision. This broad scope has been opposed by other
participants on the basis that the proposed disciplines are not appropriate
for such types of measures.

Main obligations

Article III of the General Agreement requires that imported products
be treated no less favourably than domestically-produced like-products with
respect to all laws, regulations and requirements affecting their sale,
purchase, transportation, distribution or use. However, an exception to
the General Agreement permits measures necessary for the protection of
human, animal or plant life or health provided that such measures are not
applied in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions
prevail, or a disguised restriction on international trade. The proposed
disciplines build upon these existing GATT obligations by ensuring that
sanitary and phytosanitary measures:

- are based on scientific principles and are not applied contrary
to available scientific evidence;

- are based on relevant international standards, guidelines and
recommendations, such as those developed by the FAO/WHO Codex
Alimentarius Commission, the International Office of Epizootics,
and through FAO's International Plant Protection Convention. The
draft text, however, recognizes the right of contracting parties
to take more stringent measures where there is scientific
justification or to maintain consistency in the country's level
of sanitary protection;

- recognize that different measures can result in equivalent
sanitary or phytosanitary protection;



L/6896
Page 16

- result from the appropriate assessment of risks to human, animal
or plant life or health;

- do not result in arbitrary or unjustifiable distinctions in the
levels of sanitary risk determined to be appropriate;

- are adapted to the sanitary and phytosanitary characteristics of
the area from which the product originates and to which it is
destined (recognizing that sanitary and phytosanitary conditions
are not necessarily determined by political boundaries);

- are promptly made known to trading partners and are subject to
consultation with interested contracting parties;

- are administered in such a manner (particularly with respect to
control, inspection and approval procedures) so as not to pose an
unnecessary barrier to trade.

The procedures for publication and notification to GATT of draft
sanitary and phytosanitary measures are the same as those in the Agreement
on Technical Barriers to Trade.

Further, the draft Decision recognizes the need for technical
assistance to developing countries and establishes a Committee on Sanitary
and Phytosanitary Measures to serve as a forum for discussion of such
issues, to co-ordinate with the relevant technical organizations, and to
monitor the use of international standards. The general GATT dispute
settlement procedures would be applied to sanitary and phytosanitary trade
disputes, with provision for seeking technical or scientific advice as
appropriate.

One of the outstanding issues is the relationship of this Decision to
the revised Agreement on Technical Barriers to Trade. There appears to be
some support to the proposal that the TBT Agreement should contain a
provision which states that its provisions shall not apply to sanitary and
phytosanitary measures, as defined in the draft Decision.

3. Subsidies and Countervailing Measures

The text of the draft Agreement on Subsidies and Countervailing
Measures under negotiation in the Uruguay Round contains some modifications
to the subsidy rules. The draft has attempted to define "non-actionable"
subsidies as those related, under certain conditions, to research and
development, structural adjustment assistance, environmental protection and
regional aids. Non-actionable environmental subsidies cover assistance to
promote:
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1. adaptation of existing facilities to new environmental
requirements imposed by law and/or regulations which result in
greater constraints and financial burden on firms, provided that
the assistance:

(i) is a one-time, non-recurring measure; and
(a ) is limited to [20] per cent of the cost of adaptation,

and
(iii) does not cover the cost of replacing and operating the

assisted investment, which must be fully borne by firms;
(iv) is directly linked to and proportional to a firm's planned

reduction of nuisances and pollution, and does not cover
any manufacturing cost savings which may be achieved;

(v) is available to all firms which can adopt the new
equipment and/or production processes.

2. adoption of new equipment and/or production processes which will
avoid, reduce or eliminate nuisances and pollution even further
than existing environmental requirements imposed by law and/or
regulations, provided that such assistance is granted for the
purpose of carrying out research and development activity with a
view to evolving new products or production techniques which
pollute less, or provided that such assistance:

(i) is granted for dissemination of production techniques
which pollute less (i.e. to encourage firms to prefer such
techniques), and

(ii) respects the conditions listed under (1) above.

4. Trade Related Aspects of Intellectual Property Rights

The main issue in this area, which is of relevance to the discussion
on trade and environment and on which differing views are being held,
relates to whether patents should be granted for inventions of plant and
animal varieties and for the biological processes for the production of
plants and animals. There is also the issue of whether plant varieties
should be protected under patents or some other sui generis system.

5. GATT Articles

In the Negotiating Group on GATT Articles, one delegation had
indicated that it may be desirable to amend Article XX (General Exceptions)
by adding the term "environment" to paragraph (b). The amended provision
would read:

¹The term 'existing facilities means facilities having been in
operation for at least two years at the time when new environmental
requirements are imposed.
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"Subject to the requirement that such measures are not applied in
a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or
a disguised restriction on international trade, nothing in this
Agreement shall be construed to prevent the adoption or enforcement by
any contracting party of measures:

(a) ...;
(b) necessary to protect the environment, human, animal or plant life

or health;
(c) ..."

6. General Agreement on Trade in Services

Article XIV in the draft text of the General Agreement on Trade in
Services contains "exceptions to its basic rules. There are wide
differences in the views on the scope of the exception. Some countries
have proposed that in addition to the measures which may be necessary for
the protection of human, animal and plant life or health, or the integrity
of infrastructure or transportation systems, or for prevention of deceptive
practices, the exceptions should also permit countries to take measures
which are necessary for the protection of "sustainable development and
environment", "cultural values", and "conservation of exhaustible natural
resources". All such measures caken would be subject to the condition that
this would not result in arbitrary or unjustifiable discrimination between
countries where same conditions prevail ora disguised restriction on
international trade in services.

SECTION III

DESCRIPTION OF HOW EXISTING INTERNATIONAL ARRANGMENTS ON ENVIRONHNTAL
PROTECTION AFFECT GATT PRINCIPLES

Introduction

There are over 140 international agreements and instruments in the
environmental field. While categorization of these instruments by subjects
or issues is difficult and may have some element of arbitrariness, they can
be grouped broadly under the following six headings:

(i) protection of the atmosphere;
(ii) control of production, transportation and transactions in

hazardous substances and processes;
(iii) conservation of natural and living resources;
(iv) protection of the marine environment;
(v) protection of the working environment;
(vi) general environmental concerns.
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A provisional list of the most important international and regional
agreements falling under each of the headings mentioned above is given in
Annex III. For the purposes of this factual note, four instruments falling
under the first three headings have been selected for more detailed
explanation. These include:

1. The Vienna Convention for the Protection of the Ozone Layer, and
the Montreal Protocol;

2. The Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal;

3. The London Guidelines for the Exchange of Information on
Chemicals in International Trade;

4. The Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES).

Annex IV contains detailed notes on each of these instruments
describing, inter alia, tile objectives and nature of the instrument,
coverage of products, the general obligations of participating countries,
obligations of countries as exporters and importers, control of transborder
movements and illegal traffic, international co-operation and technical
assistance, and procedures for review and dispute settlement.

This section describes the provisions relating to trade in each of
these instruments and is followed by a discussion of the principles and
provisions of the General Agreement that are relevant in relation to these
trade provisions.

1. The Vienna Convention and the Montreal Protocol

Objectives

The basic objective of the Vienna Convention is to protect the ozone
layer from further depletion through co-operation in research, exchange of
information and transfer of technology. There is now international
consensus that increasing use of chlorofluorocarbons (CFCs) and halons is
primarily responsible for depletion of the ozone layer. The damage that
could follow from continued CFC and halon release and consequent depletion
of the ozone layer includes damage to health (increased incidence of skin
cancer, cataracts, etc.), reduction in yield of food crops, and increased
global warming and associated climate change.

The Vienna Convention provided that, in order to eliminate production
and consumption of chemical substances that deplete the ozone layer, the
Parties should adopt a Protocol on "measures, procedures and standards".
In pursuance of these provisions, the Montreal Protocol on Substances that
Deplete the Ozone Layer was adopted in 1987 and entered into force on 1
January 1989. The Protocol was amended substantially at the Second Meeting
of the Parties held in London in June 1990. These amendments add
additional chemical substances to the list of controlled substances and
establish a Multilateral Fund to provide technical assistance and transfer
of technology to developing countries. This amended version of the
Protocol will enter into force on 1 January 1992, provided that at least
twenty instruments of ratification acceptance or approval have been
deposited by Parties.
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General obligations of the Montreal Protocol

The basic obligation of the Protocol is to eliminate production and
consumption of controlled substances (e.g. chlorofluorocarbons,
bromofluorocarbons, carbon tetrachloride and trichloroethane) by the
year 2000. The controlled substances covered by the 1987 Protocol are
listed in Annex A of the Protocol; those added by the London amendments
are listed in Annex B of the Protocol. The Protocol lays down a schedule
for reduction by stages of production and consumption. Since the Protocol
mandates reductions in evels of consumption and defines consumption as the
sum of production and imports, minus exports, it is implicitly assumed that
Parties will gradually reduce and eliminate imports and exports. The
method of implementation of this reduction in trade along Parties to the
Protocol is left to each Party to determine.

Trade provisions

As regards trade with non-parties, however, the Protocol contains
provisions laying down specific dates after which imports from and exports
to non-parties are to be banned. The trade provisions in relation to
non-parties, including those relating to discouragement of transfer of
technology used for production of controlled substances, were incorporated
into the Protocol to prevent circumvention of the obligations to reduce
production by transferring production facilities to countries which had not
joined the Protocol. They were also intended to induce countries, in
taking measures, to accept a share in the global responsibility -o reduce
and eliminate use of substances that deplete the ozone layer.

i) Trade in Controlled Substances

Thus, Parties were required to ban imports of controlled substances
listed in Annex A from non-parties from 1 January 1990, and of controlled
substances in Annex B within one year after the amended Protocol becomes
effective.

Similarly, the Protocol imposes an obligation to ban exports to
non-parties of controlled substances listed in Annex A from 1 January 1993.
One year after the amended Protocol becomes effective, this ban will extend
to the controlled substances in Annex B. Further, each Party is expected
to discourage, to the fullest extent possible, exports to non-parties of
technology for producing and for utilizing controlled substances.

ii) Products containing controlled substances

In addition to the measures which are required to control production,
consumption and trade in controlled substances, the Protocol requires
Parties to elaborate a list of products containing the controlled
substances in Annex A by 1 January 1992. At the third meeting of the
Parties to the Protocol held in June 1991, a list of such products was
adopted. These include: (1) automobile and truck air conditioning units
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(whether incorporated in vehicles or not); (2) domestic and commercial
refrigeration and air conditioning/heat pump equipment, (when containing
controlled substances in Annex A as a refrigerant and/or in insulating
material of the product) e.g. refrigerators, freezers, dehumidifiers, water
coolers, ice machines, air conditioning and heat pump units; (3) aerosol
products, except medical aerosols; (4) portable fire extinguishers;
(5) insulation boards, panels and pipe covers; and (6) pre-polymers.

In the discussions in the Third Meeting on the products included in
the above list, one delegation raised the desirability of including
"transportation refrigeration unit". It was, however, not included, as
most of the delegations felt that this may have serious implications for
trade in refrigerated goods transported internationally, such as fruits and
foodstuffs.

The Protocol urges Parties to discourage trade in the products in the
list, taking into account the presumption that, by the year 2000, all
Parties would have eliminated the production and consumption of controlled
substances. As regards trade with non-parties, the Parties that have not
objected to the list and have communicated their acceptance are required to
ban imports from non-parties within six months from the date of
communication.

iii) Products produced with but not containing controlled substances

Further, Parties are requested to consider the feasibility of
restricting or banning imports of products produced but not containing
controlled substances listed in Annex A from non-parties.

Special provisions for developing countries

(a) Delay period

The Protocol recognizes that a number of developing countries which
have recently commenced production of refrigerators, fire ext nguishers,
aerosols, etc. using controlled substances may not, for financial and other
reasons, be able immediately to implement control measures to reduce and
eliminate their use by the year 2000. It therefore provides for these
countries a delay period of ten years. This flexibility is, however. only
available to those developing countries whose per capita annual consumption
of the controlled substances in Annex A is less than 0.3 kg at the time of
the entry into force for them of the Protocol or until 1 January 1999.

During this delay period, developing countries benefiting from this
special provision are under an obligation to implement the provision
relating to the ban on imports and exports. However, as some of these
developing countries may face practical problems if they are unable to
obtain an adequate supply of controlled substances during the delay period,
the Protocol calls on Parties to consider, upon request by such a country,
appropriate action that could be taken to provide it with the essential
supplies. Further, in order to satisfy the basic domestic needs of such
developing countries of controlled substances, the Protocol provides that
other Parties may exceed their calculated level of reduced production by a
certain specified percentage.
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(b) Multilateral Fund

At the Second Meeting of the Parties in London, it was agreed that the
ability of a number of developing countries to accept shared responsibility
to protect the environment from further depletion of the ozone layer would
be greatly improved if, in addition to the delay period for the
Implementation of the obligations, they were provided with financial
resources that would enable them to substitute existing technology based on
CFC-use with more environmentally friendly technology for production of
such products as refrigerators, air conditioners, etc. An interim
Multilateral Fund of US$ 200 million has been established for a three-year
period from 1 January 1991 to 31 December 1993 (or until such time as
financial mechanism is established) to provide technical and financial
assistance to developing countries (whose per capita annual consumption of
controlled substances is less than 0.3 kg) in order to help them in meeting
the incremental costs involved in complying with the control measures.

Implementation Committee

An Implementation Committee consisting of ten Parties is responsible
for "treatment of Parties found to be in non-compliance" with the
provisions of the Protocol, including those relating to trade. There is
agreement among the Parties that, as some countries, particularly the
developing ones, might encounter difficulties in fulfilling the obligations
under the Protocol, the Implementation Committee should play an advisory
and conciliatory role and aim at assisting Parties in complying with its
phased on schedule for reduction and elimination of CFCs and its other
obligations. Thus the main emphasis in the work of the Committee will not
be on judicial interpretation of the provisions. In this context it should
be noted, that at the Third meeting of the Parties of the Protocol held in
June 1991, it was unanimously agreed that the non-compliance procedures
under the Montreal Protocol and the procedures for judicial arbitral
settlement of disputes provided under the Vienna Convention, were "two
distinct and separate procedures".

Membership of the Protocol

Seventy-one countries accounting for over ninety per cent of the
consumption of CFCs have now joined the Montreal Protocol. The Amended
Version of the Protocol has however been ratified so far by only two
countries.

2. Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal

Objective

The basic objective of the Convention is to control transboundary
movements of hazardous wastes and their disposal in other countries,
especially developing countries. Towards this end it imposes obligations
on the countries where waste is generated, importing countries and on
countries of transit to ensure that transborder movement is permitted only
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under conditions which do not endanger human health or environment. The
wastes that are controlled are defined in Annexes I, II and III of the
Convention. It seeks to ensure the environmentally sound management of the
wastes and their disposal as close as possible to the source of generation.

General obligations

Each Party to the Convention shall take the appropriate measures to
ensure:

- the generation of waste within its territory is reduced to the
minimum; and

- adequate disposal facilities are located, to the extent possible,
within its territory.

Each Party is further required to ensure that:

- the transboundary movement of hazardous wastes only be allowed if
the State of export does not have the technical capacity and the
necessary facilities, capacity or suitable disposal sites to
dispose of the wastes in question in an environmentally sound
manner; or

- the wastes in question are required as a raw material for
recycling for recovery industries in the State of import; or

- the transboundary movement in question is in accordance with
other criteria to be decided by the Parties, provided those
criteria do not differ from the objectives of this Convention.

Obligations related to exports and imports

Control of exports

Parties to the Convention:

- shall prohibit or not permit exports of wastes to the States
which have prohibited such imports;

- not permit exports of wastes to a non-Party;

- not allow the export of wastes for disposal within the area south
of 60 degrees latitude (basically only Antarctica);

- shall permit exports of such wastes to the State of import only
if the latter consents in writing to the specific import.

- shall not allow the export of such wastes to developing countries
if it has reason to believe that wastes will not be managed in an
environmentally suitable manner; and shall require that those
that are permitted are, in fact, managed in an environmentally
sound manner in the State of import.
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Control of imports

Parties exercising their right to prohibit the import of wastes shall
inform the other parties of their decision.

They shall prevent the import of such wastes if they have reason to
believe that the waste would not be managed in an environmentally sound
way.

Procedural obligations

The procedural obligations of the Convention aim at establishing,
inter alia, that export or transborder movement of wastes shall not be
permitted unless "prior informed consent" is received from the importing
country.

(a) As a State of export

- the State of export shall notify, or shall require the generator
or exporter to notify in writing, through the channel of the
competent authority of the State of export, the competent
authority of the States concerned, of any proposed transboundary
movement of such wastes;

- the State of export shall not allow the generator or exporter to
begin the movement until it has received written confirmation
that the exporter has received the written consent of the State
of import and that the exporter has received from the State of
import confirmation of the existence of a contract between the
exporter and the importer specifying environmentally sound
management of the wastes;

- the State of export shall not allow the movement to begin until
it has received the written consent of the State of transit;

- the State of export shall be responsible for ensuring that the
disposal is completed as specified.

(b) As a State of import

The State of import shall respond to the exporter in writing,
consenting to the movement with or without condition, denying permission,
or requesting additional information. If the import is allowed, the
importer must inform both the exporter and the authority of the State of
export of its receipt of the wastes, and of the completion of disposal as
specified in the notification.



L/6896
Page 25

Control of Transborder Movement and Illegal Traffic

If a transboundary movement is deemed to be illegal traffic as the
result of conduct on the part of the exporter or generator, the State of
export shall ensure that the wastes are taken back by the exporter or the
generator, or by itself into the State of export, or, if impracticable, are
otherwise disposed of in accordance with the provisions of this Convention.
This shall be done within 30 days from the time the State of export has
been informed about the illegal traffic.

Procedure for Review and Dispute Settlement

In case of a dispute as to the interpretation or application or
compliance with this Convention or any protocol thereto, Parties shall seek
a settlement of the dispute through negotiation or any other peaceful means
of their own choice. If this is unsuccessful, the dispute shall be
submitted to the International Court of Justice or to arbitration under the
conditions set out in Annex VI of the Convention, while continuing to seek
resolution by the first means.

3. London Guidelines

Objectives

The London Guidelines were elaborated to assist governments in
increasing chemical safety through exchange of scientific, technical.
economic or legal information on chemicals in international trade. In
addition it contains procedures for prior informed consent (PIC) which
regulate trade in chemicals that are banned or severely restricted. The
PIC principle has also been incorporated in the FAO International Code of
Conduct on the distribution and use of pesticides. The procedures are
therefore jointly administered and managed by the United Nations
Environment Programme and the Food and Agriculture Organization of the
United Nations.

Coverage

The Guidelines regulate banned or severely restricted chemicals. A
chemical means a chemical substance whether by itself or in a mixture or
preparation, and includes such substances as industrial chemicals and
pesticides.

In attempting to compile the initial list of chemicals to be subject
to the PIC procedures, (chemicals which had been subject to past control
action), it has proven difficult to elaborate precise criteria by which to
evaluate a chemical as severely restricted or banned. A new Guidance
Document will be circulated to all participating countries which contains
the new criteria and it is expected that an initial list of chemicals to be
subject to the PIC procedures will be elaborated by the end of 1991. After
the implementation of the PIC procedures for this initial list, the
procedures will apply to any chemical which is the subject of notification
to the UNEP International Register of Potentially Toxic Chemicals (IRPTC)
of a ban or severe restriction.
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General obligations

Countries should establish and strengthen legislative and regulatory
systems for improving control and management of chemicals and create
national registers of toxic chemicals, both industrial chemicals and
pesticides. They should further designate a national governmental
authority to communicate with designated national authorities of other
countries and with international organizations concerned and to notify the
IRPTC each time action is taken to ban or severely restrict the use of a
chemical.

Obligations of countries as importers

The IRPTC will notify all participating countries of notifications it
receives of banned or severely restricted chemicals. An importing country
is required to respond within ninety days indicating its initial response
which may take the form of a final decision to permit use and importation
or to prohibit use and importation, or an interim response asking for more
information or indicating the matter is under active review.

If there is no response in this time, the chemical should not be
exported without the explicit consent of the importing country, unless it
is a pesticide which is registered in the importing country or is a
chemical, the use or importation of which has been allowed by other
governmental action in the importing country.

Obligations of countries as exporters

All exporting countries are expected to participate in the PIC
procedures by respecting the decisions of importing countries as to whether
they would allow the import of a chemical.

If an allowed export of a notified chemical occurs, the country of
export should take steps to provide the designated authority in the
importing country with a copy of the information provided at the time of
notification to the IRPTC, an indication that an export of a chemical
concerned will occur and the quantity concerned. This is to remind the
importing country of the original notification to the IRPTC.

International co-operation and technical assistance

Countries should facilitate the exchange of scientific information and
technical, economic and legal information concerning the management of
chemicals, taking into account the special needs of developing countries.
Also, the IRPTC should encourage funding agencies, such as the development
banks, and UNDP to provide training, technical assistance and funding for
institutional strengthening and should further encourage other
United Nations organizations to strengthen their activities related to safe
management of chemicals. The Guidelines also outline essential elements of
technical assistance needed by developing countries for the management of
chemicals.
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Procedures for review and dispute settlement

There are no specific dispute settlement procedures in the Guidelines
other than communicating dissatisfaction through the IRPTC Secretariat.

Participation in PIC procedures

As at 1 August 1991, 105 countries had indicated their interest in
participating in the PIC procedures through the designation of one or more
national authorities.

4. Convention on International Trade in Endangered Species
of Wild Fauna and Flora (CITES)

Objective

The basic objective of the Convention is to provide guidelines and
procedures to protect endangered species of wild flora and fauna against
over-exploitation through international trade. The degree of control which
the Parties are expected to exercise over trade in such species depends on
the degree of threat of extinction each animal or plant faces. For this
purpose, species covered by the Convention are categorized into three
separate Appendices.

Appendix I - includes species threatened with extinction and
which are or may be affected by trade.

Appendix II - includes species which, though not necessarily now
threatened, may become so unless trade in these species
is strictly regulated.

Appendix III - includes species which any Party has identified as being
subject to regulation for the purpose of preventing
exploitation and for which co-operation of other Parties
in the control of trade is needed.

Scientific and management authorities

For regulating trade in specimens of the concerned species, the
Convention requires Parties to establish Scientific and Management
Authorities. They shall work together to monitor and advise governments
and to communicate to other Parties and the Secretariat of the Convention.
For example, in the granting of export permits under Appendices I and II,
the scientific authority would advise whether exports will not be
detrimental to the survival of the species. The management authority is
expected to satisfy itself that the specimen was not obtained in
contravention of the laws for protection of flora and fauna and that any
living specimen to be exported would be prepared and shipped so as to
minimize the risk of injury, damage to health or cruel treatment.

Trade control measures
The table on the next page contains an illustrative list of flora and

fauna included in each of the three Appendices and the control measures
which Parties are expected to take in respect of trade in specimens of such
species.
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A. Illustrative List of Species Included

Appendix I

- Several primates,
including all lemurs and
all apes.

- All large whales and
several small cetaceans.

- Several bears (including
panda), otters and cats
(including cheetah,
leopard, jaguar and
tiger).

- Elephants of Asia and
Africa.

- All rhinoceroses.
- Many birds of prey

(diurnal and nocturnal).
- Many parrots.
- Many crocodiles.
- All sea turtles.
- Several giant snakes.
- Coelacanth.
- Many cacti.
- Many orchids.
- Many other plants.

Appendix II

-All primates not in
Appendix I.

-All cetaceans not in
Appendix I.

-All otters and cats
not in Appendix I.

-All flamingos.
-Almost all birds of
prey (diurnal and
nocturnal) not in
Appendix I.

-Almost all parrots not
in Appendix I.

-All crocodiles not in
Appendix I.

-All giant snakes not
in Appendix I.

-All birdwing
butterflies, except
one species listed in
Appendix I.

-The medicinal leech.
-All stony corals.
-All cacti not in
Appendix I.

-All orchids not in
Appendix I.

-All species of
cyclamen.

-Many other plants.

Appendix III

- The black bear;
Canada.

- The walrus;
Canada.

- The hippopotamus;
Ghana.

(B) Export Control

Exports may be totally
banned (e.g. elephant
products) or permits
issued in exceptional
cases on the basis of the
recommendation of the
scientific and management
authorities.
Additionally, the
management authority of
the exporting country
should be satisfied that
an import permit has been
granted by the importing
country.

Export permits granted
on the basis of
recommendation of the
scientific and
management authorities.

Export permit
granted by the
states which have
listed species in
the Appendix on the
basis of the
recommendation of
the management
authority. Exports
by other states may
be allowed on the
basis of a
certificate of
origin.
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(C) Import Control

Appendix I

Import permit granted if
the scientific authority
is satisfied that the
proposed recipient of the
living specimen is
suitably equipped to house
and care for it; and if
the management authority
is satisfied that the
specimen is not to be used
for primarily commercial
purposes.

Appendix II

Imports shall require
the prior presentation
of either an export
permit or a re-export
certificate.

Appendix III

Imports allowed on

the basis of an

export permit, if
the exporting
country has included
the species in
Appendix III. From
other states on the
basis of a

certificate of
origin.

Each Party is required to maintain records of trade in specimens of
species included in the three Appendices. The provisions of the Convention
do not prevent the right of Parties to adopt stricter trade measures than
those explained above, including total prohibition of exports of species
not included in the three Appendices.

Addition or deletion of species to Appendices

Parties may propose additions or deletions of species to Appendices I
and II for consideration at the Conference of Parties which meets regularly
at least once every two years.

Settlement of differences

Any differences which may arise among two or more Parties with respect
to the interpretation or application of the provisions of the Convention
are to be settled by negotiations among Parties involved in the dispute.
If the dispute cannot be resolved through negotiations, Parties may submit
the dispute to arbitration, in particular that of the Permanent Court of
Arbitration at the Hague. Parties submitting the dispute shall be bound by
the arbitral decision.

5. Principles and provisions of the General Agreement that are relevant
to trade provisions included in the international arranrements on
environmental protection

This Part describes generally the views held in formal and informal
discussions in the organizations responsible for the negotiations and
implementation of the instruments described earlier and in the GATT Council
on the GATT principles and provisions that are relevant for the trade
provisions included in the international arrangements on environment
protection.
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The GATT Articles and the Tokyo Round Instruments that are relevant to
trade measures taken for environmental purposes are listed in Annex I.

The points made in the paragraphs that follow should not be construed
to imply that only those provisions specifically mentioned therein are
relevant or as an interpretation of the provisions in the GATT legs-
instruments by the Secretariat. It is recalled that only CONTRACTING
PARTIES and Code Signatories can make definitive interpretation of the
General Agreement and of the MTN Agreements respectively.

A. Prior Informed Consent Procedures. as provided for in the London
Guidelines, the Basel Convention and in the CITES

Import and export licensing systems are adopted by countries for the
administration of import and export restrictions as well as for statistical
and other purposes. The view generally taken was that the maintenance of
licensing systems for exports and imports, to control trade in goods and
wastes which arc considered to be hazardous, or for conservation of
endangered animals or plant varieties is not inconsistent with the
provisions of Article XI:l of the General Agreement, provided that the
licences are issued in a transparent manner, within a reasonable period and
without undue delay. It can, therefore, be argued that the issuance of
permits and certificates necessary for the prior informed consent
procedures regulating trade in hazardous products or endangered species is
not inconsistent with the GATT, provided that the above-mentioned
principles are respected.

It may be noted in this context that the provisions of the Agreement
on Import Licensing procedures which lays down rules and principles which
countries should follow in adopting the licensing systems may also be
relevant. The Agreement has been considerably improved and modified during
the present round of negotiations.

B. Trade provisions in the Montreal Protocol, the Basel Convention and
the Cites Convention

I. Points made in the negotiations leading to the adoption of these
instruments

The view generally taken was that the measures taken by a contracting
party in pursuance of trade provisions in these multilateral instruments,
which in some cases require Parties to discriminate between countries which
are signatories to the instruments and those which are not, could be
justified under the provisions of Article XX (General Exceptions).
According to this view, such trade measures taken by a country in pursuance
of such multilaterally negotiated instruments for the achievement of global
environmental objectives may have to be distinguished from trade measures
taken by countries unilaterally to achieve their own environmental policy
goals.
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However, since measures taken under Article XX constitute exceptions
tc GATT obligations, it is necessary for contracting parties to ensure that
the measures taken by them in pursuance of the trade provisions in such
instruments meet the general and specific conditions laid down in the
Article. The provisions of the Article that may be relevant for such
measures are:

"Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or
a disguised restriction on international trade, nothing in this
Agreement shall be construed to prevent the adoption or enforcement by
any contracting party of measures:

- necessary to protect, human, animal or plant life or health
(sub-paragraph (b));

- necessary to secure compliance with laws or regulations which are
not inconsistent with the provisions of this Agreement, including
those relating to ... the protection of patents, trade marks and
copy rights and ... the prevention of deceptive practices;
(sub-paragraph (d));

- relating to the conservation of exhaustible natural resources if
such measures are made effective in conjunction with domestic
production and consumption (sub-paragraph (g));

- undertaken in pursuance of obligations under any
inter-governmental commodity agreement which conforms to the
criteria submitted to the CONTRACTING PARTIES and not disapproved
by them or which itself is so submitted and not so disapproved
(sub-paragraph (h))."

In the preparatory meetings leading to the adoption of the Montreal
Protocol, most of the delegations had taken the view that it may be
possible for a contracting party to justify the measures taken by it in
accordance with the trade provisions in the Montreal Protocol under Article
XX(b) of the General Agreement which, inter alia, states that any measures
"necessary to protect human, animal or plant life or health" should not be
"applied in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions
prevail or a disguised restriction on international trade".

The Protocol leaves it up to each Party to determine how it would
gradually reduce and eliminate imports and exports of controlled substances
and of products containing such controlled substances, taking into account
the general obligation of Parties to the Protocol to eliminate completely
production and consumption of such substances and products by the
year 2000. As regards trade with non-parties, however, the Parties are
required to ban imports and exports by target dates.
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These delegations considered that the discriminatory treatment of
non-parties under these trade provisions could, however, meet the
conditions laid down by Article XX, that any such measures taken should not
constitute arbitrary or unjustifiable discrimination among countries where
same conditions prevail, as Parties to the Protocol would, in pursuance of
their obligations, take steps to reduce consumption or production of
controlled substances by the year 2000, while non-parties are not under any
such obligations. To ensure that non-parties to the Protocol are not
unnecessarily penalized by the application of trade measures involving a
ban on imports from and exports to them from an earlier date, paragraph 8
was added to Article 5 of the Protocol which provides that imports and
exports may be permitted from or to any State not party to the Protocol if
that State is determined by the Parties to be in compliance with the
provisions relating to the gradual reduction and elimination by the
year 2000 of the controlled substances.

In addition, the issues relating to trade provisions and GATT
principles were discussed in the Open Ended Working Group of the Parties to
the Montreal Protocol held in December 1990. The relevant extracts from
the Group's report (UNEP/OzL.Pro/WG.1/5/3) read as follows: (portion in
brackets added)

"The Working Group concluded that there appeared to be no
conflict between GATT rules and Article 4, [control of trade with
non-parties], paragraphs 1, ibis [ban on imports of substances in
Annexes A and B], paragraphs 2, 2bis [ban on exports of substances in
Annexes A and B], paragraph 5 [urging Parties to discourage exports of
technology for producing controlled substances], and paragraphs 6
to 8.

The Working Group further concluded that no specific conflict
between GATT rules and Article 4, paragraphs 3, 3bis [preparation of a
list of products containing controlled substances in Annexes A and B
and banning, by specified target dates, imports from non-parties which
have not objected to the list], 4 and 4bis [preparation of a list of
products produced but not containing controlled substances in
Annexes A and B and restricting or banning imports from non-parties
which have not objected to the list]could be identified."

The Working Group considered, however, that the implementation of
these provisions might raise specific problems and suggested that
"implementation of those provisions should be undertaken with that
possibility in mind". It was further pointed out that "restrictions on
products produced with but not containing controlled substances" (those
covered by paragraphs 4 and 4bis of Article 4) might be hard to justify
under the General Agreement "if it proved difficult to determine whether
such products were actually produced with controlled substances".
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II. Points made in the recent Council debate

In this context, some of the points on these issues which were made in
the recent discussions in the council, particularly during the structured
debate on trade and environment held on 29-30 May, may also be briefly
noted.

Most delegations considered that multilateral agreements provided an
appropriate means to address global environmental concerns. The
objectives, guidelines, environmental standards and procedures for their
implementation would, however, have to be discussed and negotiated in the
appropriate fora having technical competence and not in GATT.

Some delegations stated that an increasing number of international
environmental agreements contained trade provisions. It was, therefore,
necessary to examine their relationship with Article XX, particularly
whether they imposed conflicting obligations under GATT and international
environmental agreements.

One of these delegations stated that trade measures should not be
incorporated in international environmental agreements to encourage
participation by non-signatories simply because there was a failure to
achieve international consensus on rules and disciplines. It may be
desirable to consider in such cases whether GATT consistent possibilities
could be used to influence the actions of countries which are reluctant to
participate (e.g. non-discriminatory labelling scheme which would influence
consumption of environmentally sound products). However, when trade
measures were included in such agreements, and conflicts with GATT rules
arose, these should be examined on a case-by-case basis or, if a broad
consensus on a global environmental objective existed, a decision could be
taken under Article XXV. The other view, which was expressed by another
delegation, was that trade restrictions necessary to give effect to
international agreements whose primary objective was to resolve non-trade
issues, should be considered apart from a Party's GATT obligations. In the
past such a GATT approach to international environmental agreements was
implicit. However, if a need to formalize GATT's recognition of such
agreements arose, subparagraph (h) of Article XX dealing with
internationally negotiated commodity agreements could be amended to include
obligations under multilateral environmental agreements which are not
consistent with GATT provisions. (C/M/249 and 250).

C. Other points relating to the relevance of Article XX for trade
provisions in international environmental agreements

In the context of the point made in relation to sub-paragraph (h) of
the Article, it may be noted that, in the case of an internationally
negotiated commodity agreement, countries may agree to abide by binding
obligations, (either to control production and/or impose restrictions on
imports and exports) some of which may not be consistent with the basic
provisions of the General Agreement but are considered necessary to achieve
the objectives of such an agreement. However, a note to the sub-paragraph
states that this exception extends to any commodity agreement "which
conforms to the principles approved by the Economic and Social Council
Resolution 30(iv) of 28 March 1947".



L/6896
Page 34

The GATT Analytical Index states that so far no contracting party has
forimally complained that a measure taken in pursuance of a commodity
agreement was inconsistent with the General Agreement. (GATT Analytical
Index: Article XX, page 11).

It is also worthwhile to note in this context that the text of the
General Agreement was negotiated on the basis of the provisions on
"commercial policy" in Chapter IV of the Havana Charter. The GATT
Analytical Index refers to one exception related to environmental issues
which was included in Article 45 of the Charter but which is not explicitly
found in GATT Article XX. This concerns measures "taken in pursuance of
any intergovernmental agreement which relates solely to the conservation of
fisheries resources, migratory birds or wild animals."

D. Publication And notification obligations

Article X of the General Agreement requires, inter alia, contracting
parties to publish laws and regulations relating to restrictions or
prohibitions on imports or exports. In addition, the Understanding
Regarding Notification, Consultation, Dispute Settlement and Surveillance
adopted in November 1979 requires "contracting parties, to the maximum
extent possible, to notify the CONTRACTING PARTIES of their adoption of
trade measures affecting the operation of the General Agreement, it being
understood that such notification would, of itself, be without prejudice to
views on the consistency of their relevance to rights and obligations under
the General Agreement". These publication and notification obligations
would appear to apply to the trade measures taken by contracting parties in
pursuance of their obligations under the international environmental
agreements.
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ANNEXES
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ANNEX I

OUTLINE OF POINTS FOR STRUCTURED DEBATE ON
ENVIRONMENTAL MEASURES AND TRADE

Note by the Chairman of the CONTRACTING PARTIES

At its meeting on 6 February, the Council requested me to hold
informal consultations on the subject of International Trade and the
Environment. Based on these consultations and taking into account the
specific suggestions made by delegations, I have formulated an outline of
points which delegations may wish to take into account in participating in
the structured debate in the GATT Council on environmental measures and
trade. The purpose of such a debate would be to identify measures taken on
environmental grounds which could affect trade and development in the light
of the provisions in GATT and Tokyo Round instruments.

I am circulating this outline on a personal basis and on my own
responsibility and would like to emphasize that it is not exhaustive nor
intentionally selective. Nor can it be binding on any delegation.

I: RELATIONSHIP BETWEEN ENVIRONMENTAL POLICIES, TRADE POLICIES AND
SUSTAINABLE DEVELOPMENT, INCLUDING FURTHER LIBERALIZATION OF TRADE

II: IDENTIFICATION OF MEASURES TAKEN ON ENVIRONMENTAL GROUNDS THAT
DIRECTLY OR INDIRECTLY AFFECT INTERNATIONAL TRADE

A. Policy Measures:

1. Import restrictions, prohibitions and charges

2. Export restrictions, embargoes and charges

3. Internal taxation

- Examples: Emission charges: taxes on the discharge of air,
water and soil pollutants and on the generation
of noise;
Product charges: taxes on products, such as
fuels, pesticides and detergents containing
pollutants
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4. Subsidies and other fiscal incentives

- Examples: Subsidies: such as subsidies granted for
adoption of environmentally friendly
technology; or

Fiscal incentives: lower taxation rates used to
encourage the purchase of "clean cars" or the use
of lead-free petrol

5. Environmental regulations laying down product standards,
production methods, emission norms, packaging and labelling
requirements, quality standards, conformity assessment
procedures, health and phytosanitary norms, and other
requirements

B. Transparency of such policy measures

III: IDENTIFICATION OF SECTORS OF PARTICULAR INTEREST TO DEVELOPING
COUNTRIES, TAKING INTO ACCOUNT THEIR TRADE, FINANCIAL AND DEVELOPMENT
NEEDS, IN WHICH TRADE MAY BE AFFECTED AS A RESULT OF ENVIRONMENTAL
POLICY MEASURES

The following are some of the sectors which may be of special
interest to developing countries:

1 .

2.
3.
4.

Tropical timber
Fish and fish products
Food and food products
Minerals and metals

IV: TRADE PROVISIONS IN INTERNATIONAL ENVIRONMENTAL INSTRUMENTS;
PRINCIPLES AND CONCEPTS ADOPTED OR UNDER DISCUSSION

- Examples: Instruments: Montreal Protocol on Substances that
Deplete the Ozone Layer, 1987, UNEP; Convention on
International Trade of Endangered Species, 1973, UNEP;
Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal, 1989,
UNEP.
Principles Polluter Pays, Prior Informed Consent.
and Concepts: Tradeable permits, including international

tradeable permits.
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V: IDENTIFICATION OF GATT ARTICLES AND TOKYO ROUND INSTRUMENTS RELEVANT
TO TRADE MEASURES TAKEN FOR ENVIRONMENTAL PURPOSES

A. GATT Articles:

Article I
Article III

Article
Article
Article

V
VI
VIII

Article X

Article XI

Article XIII

Article XVI
Article XVIII

Article XX

Articles XXII
and XXIII
Part IV

- MFN Treatment,
- National Treatment on Internal Taxation and
Regulation (refer also to Article II:2(a))

- Freedom of Transit
- Anti-dumping and Countervailing Duties
- Fees and Formalities connected with
Importation and Exportation

- Publication and Administration of Trade
Regulations

- General Elimination of Quantitative
Restrictions

- Non-discriminatory Administration of
Quantitative Restrictions

- Subsidies
- Governmental Assistance to Economic
Development (sections A, B and C)

- General Exceptions (particularly
subparagraphs (b) and (g))

- Consultation and Dispute Settlement
- Trade and Development

- Article XXXVI: Principles and Objectives
- Article XXXVII: Commitments
- Article XXXVIII: Joint Action

B. Tokyo Round Instruments:

1. Agreement on Technical Barriers to Trade
2. Agreement on Subsidies and Countervailing Measures
3. Agreement on Import Licensing Procedures
4. Understanding Regarding Notification, Consultation, Dispute

Settlement and Surveillance
5. Decision on Differential and More Favourable Treatment,

Reciprocity and Fuller Participation of Developing Countries
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ANNEX II

Summary of Panel Reports Dealing With Cases
Involving Interpretation of Article XX

of the General Agreement

The dispute settlement cases described below (in chronological order)
are those involving interpretation of the provisions of Article XX (General
Exceptions) of the General Agreement.

The disputes reviewed below include four cases (items (i), (ii), (iii)
and (vi)) in which the countries maintaining the measures had argued that
they were taken on environmental grounds (e.g. conservation of natural
resources, control of pollution and protection of human health). Two
additional cases ((iv) and (v)), involving Article XX(d), shed light on the
interpretive relationship between "laws and regulations" on one hand, and
"measures", on the other, the concept of "necessity", and parameters of the
term "to secure compliance with", all of which may be relevant to a
discussion of trade measures taken for environmental objectives.

Even though this Annex covers cases which involved primarily
interpretation of the provisions of Article XX, it is recognized that other
Articles in the General Agreement, as well as the provisions in the Tokyo
Round Agreements, may be relevant to the issue.

(i) United States - Prohibition of Imports of Tuna and Tuna Products
from Canada
(Report of the Panel adopted on 22 February 1982, BISD/29S/91)

On 31 August 1979, the United States prohibited imports of all types
of tuna and tuna products from Canada pursuant to Section 205 of the
Fishery Conservation and Management Act of 1976. This followed the seizure
of nineteen U.S. tuna boats caught fishing inside Canada's 200-mile limit.
The ban on Canadian tuna was authorized by a statute, Section 205 of the
U.S. Fishery Conservation and Management Act of 1976, providing for
sanctions against foreign countries which seized U.S. fishing vessels to
enforce their jurisdictional claims unrecognized by the United States. (At
the time, the United States recognized the 200 mile principle but not for
tuna.)

Canada claimed that the U.S. prohibition was inconsistent with the
obligations of the United States under Articles I, XI and XIII of the
General Agreement. The United States defended its import ban on tuna as a
conservation-based measure under Article XX(g).

The Panel found that the United States' measures constituted an import
prohibition subject to Article XI:1 and could not be justified under
Article XI:2. Although both sides agreed that tuna stocks were an
exhaustible natural resource, to be justified under Article XX(g) the
import ban would have to meet all the conditions therein.
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The Panel found that the conditions set out in the preamble to
Article XX could be satisfied; discrimination against Canada might not
necessarily have been arbitrary or unjustifiable since similar actions had
been taken for similar reasons against imports from Costa Rica, Ecuador,
Mexico and Peru, and the prohibition of Canadian tuna imports was not a
disguised restriction on international trade since it had been taken as a
trade measure and publicly announced as such.

However, Article XX(g) required that measures relating to
conservation, if they were to be justified under this Article, had to be
taken in conjunction with restrictions on domestic production or
consumption. The Panel noted that the action taken by the United States
applied to imports from Canada of all types of tuna and tuna products, but
restrictions on domestic production had so far been applied only to Pacific
yellowfin tuna and to Atlantic yellowfin tuna, bluefin tuna and bigeye
tuna, and no restrictions had been applied to the catch or landings of any
other species of tuna, such as albacore. Also, there had been no evidence
that domestic consumption of tuna and tuna products had been restricted in
the United States. The Panel therefore found that the embargo did not
qualify under Article XX(g).

(ii) United States - Taxes on Petroleum and Certain Imported
Substances
(Report of the Panel adopted on 17 June 1987, BISD/34S/160)

The U.S. Superfund Amendments and Reauthorization Act of 1986
(Superfund Act) reauthorized a government fund to pay for cleanup of
hazardous waste, and provided a package of revenue sources. Three of the
smaller components were: (a) an excise tax on petroleum; (b a tax on
certain chemicals; and (c) a tax on certain imported substances produced
or manufactured from the taxable chemicals in (b). The dispute in GATT was
concerned with the petroleum tax and the tax on certain imported
substances; however, only the latter is relevant for this discussion on
environmentally related cases.

The U.S. claimed that this tax on imported substances was a border tax
adjustment corresponding to the internal tax on certain chemicals from
which these substances were derived. The EEC considered that the U.S.
internal tax was not eligible for border tax adjustment because it was
designed to tax polluting activities that occurred in the United States and
to finance environmental programmes benefiting only United States
producers. The1EEC based this argument on the OECD's Polluter-Pays
Principle (PPP) , which stated that the polluter should bear the costs of
pollution control measures decided by public authorities. The EEC argued
that the PPP would require the United States to tax only domestic products
because only their production caused pollution in the United States;

¹1972 OECD recommendation on Guiding Principles Concerning
International Economic Aspects of Environmental Policies (OECD Document
C(72) 128 of 6 June 1972).
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foreign producers of the taxable chemicals and substances had already paid
for the pollution incident to their production either directly - by paying
taxes for pollution removal - or indirectly - by meeting anti-pollution
regulations. The U.S. responded that the primary purpose of the tax was to
raise money; that the GATT had never adopted the PPP; and that the PPP,
in any event, dealt only with pollution incident to production, not
pollution incident to disposal. If the latter were to be taken into
account, importing countries would be entitled to charge exporting
countries for the disposal costs of their exports.

The Panel noted that the report of the Working Party on Border Tax
Adjustments (BISD 18S/100) indicated that tax adjustment rules distinguish
between taxes on products and taxes not directly levied on products; they
do not distinguish between taxes with different policy purposes.
Therefore, whether a tax was for general revenue purposes or to encourage
rational use of environmental resources was not relevant for determination
of the eligibility of a tax for border tax adjustment. For these reasons,
the Panel concluded that since the tax on certain chemicals was a tax
directly imposed on products it was eligible for border tax adjustment
independent of the purpose it served.

The Panel also noted that if a contracting party wished to tax the
sale of certain domestic products (because their production polluted the
domestic environment) and to impose a lower tax or no tax at all on like
imported products (because their consumption or use caused fewer or no
environmental problems), it was, in principle, free to do so. In other
words, the rules on tax adjustment would give the contracting party in such
a case the possibility to follow the PPP, but they would not oblige it to
do so.

The Panel did not examine the consistency of the revenue provisions in
the Superfund Act with the environmental objectives of that Act or with the
PPP. It noted that the 1971 Group on Environmental Measures and
International Trade, established by the CONTRACTING PARTIES, would be a
forum available in the GATT in which to pursue the environmental issues
which the Panel, given its limited mandate, could not address.

(iii) Canada - Measures affecting Exports of Unprocessed Herring
and Salmon
(Report of the Panel adopted on 22 March 1988, BISD/35S/98)

This dispute concerned a requirement by Canada that unprocessed
sockeye salmon, pink salmon and herring be processed before export, which
was implemented through a prohibition of exports of unprocessed herring and
salmon. Canada claimed that these measures were an integral component of
its West Coast fisheries conservation regime and, as such, justified under
Article XX(g). Canada also claimed that these were marketing regulations
necessary to maintain Canada's reputation for safe, high-quality fish
products and were thus justified under Article XI:2(b). The United States
argued that the export restrictions were inconsistent with the obligations
of Canada under Article XI and could not be justified under any of the
exceptions provided for in that Article nor under those of Article XX.



L/6896
Page 42

The Panel rejected Canada's claim that the Canadian export
restrictions on unprocessed salmon and herring were "regulations for the
marketing" of processed salmon and herring within the meaning of
Article XI:2(b), because they were export restrictions on one commodity
designed to promote sales of another commodity.

The Panel and the parties agreed that salmon and herring stocks were
"exhaustible natural resources" and the harvest limitations were a
"restriction on domestic production" within the meaning of Article XX(g).
Having reached this conclusion, the Panel interpreted the meaning of the
terms "relating to" and "in conjunction with" drawing on their context and
the purpose Article XX(g).

The Panel found that the purpose of including Article XX(g) in the
General Agreement was not to widen the scope for measures serving trade
policy purposes but merely to ensure that the commitments under the General
Agreement did not hinder the pursuit of policies aimed at the conservation
of exhaustive natural resources. It concluded that, while a trade measure
did not have to be necessary or essential to the conservation of an
exhaustible natural resource, it had to be primarily aimed at the
conservation of an exhaustible natural resource to be considered as
"relating to" conservation within the meaning of Article XX(g). Similarly,
the term "in conjunction with" should be interpreted in a way that would
ensure that the scope of possible actions under Article XX(g) corresponded
to the purpose for which it was included in the General Agreement. A trade
measure could, therefore, only be considered to be made effective "in
conjunction with" production restrictions if it was primarily aimed at
rendering effective these restrictions.

Canada contended that export prohibitions were not conservation
measures per se but had an effect on conservation because they helped
provide the statistical foundation for the harvesting restrictions and
increased the benefits to the Canadian economy arising from the Salmonid
Enhancement Program. However the export prohibitions under this Program
did not limit access to salmon and herring supplies in general, but only to
certain unprocessed salmon and herring supplies and Canada limited
purchases of these unprocessed fish only by foreign processors and
consumers and not by domestic processors and consumers. In light of this,
the Panel found the export prohibitions were not justified by Article XX(g)
because these prohibitions could not be deemed to be primarily aimed at the
conservation of salmon and herring stocks and at rendering effective the
restrictions on the harvesting of these fish.

(iv) United States - Section 337 of the Tariff Act of 1930
(Report of the Panel adopted on 7 November 1989, BISD/36S/345)

In this dispute, the EEC complained that Section 337 of the Tariff Act
of 1930 and its use as a patent enforcement statute applying only to
imports, were inconsistent with the United States' national treatment
obligations under Article III:4. The United States argued that Section 337
fell under Article XX(d), not under Article III, because Article XX(d) made
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a distinction between "measures" and "laws and regulations" with which the
"measures' were designed to secure compliance. Article XX(d) required that
the "laws and regulations" be not inconsistent with the provisions of the
General Agreement and, in the view of the United States, the specific
purpose of Article XX was to exempt enforcement measures" from other GATT
provisions, where those measures were necessary and applied in a manner
consistent with the conditions in the preamble to that Article. In GATT
terms, Section 337 was a measure to secure compliance with United States
laws relating to the protection of patents.

The first issue for the Panel was whether to look first at compliance
with the basic obligations of the GATT (Article III:4) or to skip directly
to Article XX(d). The Panel noted that Article XX provided for a limited
and conditional exception from the obligations of other provisions only for
measures inconsistent with another provision of the General Agreement.
Therefore, Section 337 had first to be examined in light of Article III:4
and if any inconsistencies were found, the Panel would then examine whether
they could be Justified under Article XX(d). The Panel found that several
elements of Section 337 were inconsistent with Article III:4.

Regarding Article XX(d), the Panel noted that there were three
conditions specified in Article XX(d) which would have to be met. The
first was not being challenged - that the "laws and regulations" (patent
laws in this case) with which compliance was being secured were "not
inconsistent" with the General Agreement. The second condition, whether
the measures were "necessary to secure compliance" with those laws or
regulations meant, in the view of the Panel, that each of the
inconsistencies with Article III:4, not Section 337 as a system, had to be
justified as "necessary" under Article XX(d). The Panel stated that a
contracting party could not justify a measure inconsistent with another
GATT provision as "necessary" in terms of Article XX(d) if an alternative
measure which it could reasonably be expected to employ and which was not
inconsistent with other GATT provisions was available to it. By the same
token, in cases where a measure consistent with other GATT provisions was
not reasonably available, a contracting party must use, among the measures
reasonably available to it, that which entailed the least degree of
inconsistency with other GATT provisions.

The Panel then examined against this standard each of the aspects in
which Section 337 had been found to violate Article III:4. Some were found
to be "necessary" under certain circumstances, but most were found not to
be so justified. The Panel did not continue its examination of the third
condition, that the measures were "not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on
international trade".
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(v) EEC - Regulation on Imports of Parts and Components ("Screwdriver
Case") (Report of the Panel adopted on 16 May 1990, BISD/37S/132)

This dispute concerned duties imposed under the EEC's "screwdriver"
anti-dumping rules, Article 13:10 of Council Regulation (EEC) No. 2423/88,
on products "introduced into the commerce" of the EEC after having been
assembled or produced in the EEC. Japan claimed that these duties were
inconsistent with Articles I, II, III, VI and X, and could not be justified
under Article XX(d). The EEC claimed that the duties were neither
inconsistent with Article III nor with Article X; to the extent that the
duties were inconsistent with Articles I, II, and VI, they could be
justified under Article XX(d).

The Panel found that the Community's anti-circumvention duties were
not customs duties within the meaning of Article II. It then found them
inconsistent with Article III:2. The Panel then proceeded to examine
whether this inconsistency could be justified under Article XX(d).

The Panel noted that Article XX refers to "measures" in its
introductory sentence and to "laws and regulations" in sub-paragraph (d).
The "measure" in this case was the imposition of the anti-circumvention
duties inconsistent with Article III:2 and the "laws or regulations" were
the various relevant Council Regulations which the Panel assumed were not
inconsistent with the GATT. The EEC argued that the term "to secure
compliance with" should be interpreted broadly to cover not only the
enforcement of laws and regulations per se, but also the prevention of
actions which have the effect of undermining the objectives of laws and
regulations.

The Panel noted that Article XX(d) did not refer to objectives of laws
or regulations but only to laws or regulations. This suggested that it
merely covered measures to secure compliance with laws and regulations as
such and not with their objectives. This was further supported by the fact
that during the negotiations of the GATT and the Havana Charter, the
provision corresponding to Article XX(d) had been changed from "to induce
compliance with" to the stricter language nto secure compliance with" in
the present text.

The Panel found that Article XX(d) covered only measures related to
the enforcement of obligations under laws or regulations consistent with
the General Agreement. Since the only obligation requiring enforcement was
the obligation of the importer to pay a specified amount of anti-dumping
duties under the regulations issued by the EEC for each anti-dumping case,
the Panel stated that the anti-circumvention duties did not serve to
enforce the payment of anti-dumping duties and therefore concluded that the
duties could not be justified under Article XX(d).
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(vi) Thailand - Restrictions on Importation of and Internal Taxes on
Cigarettes (Report of the Panel adopted on 7 November 1990,
BISD/37S/200)

This dispute concerned Thailand's measures prohibiting the importation
or exportation (except under licence) of tobacco and tobacco products. The
Thai Government had only granted import licences to the Thai Tobacco
Monopoly which had imported cigarettes only three times since the licensing
scheme went into effect. Thailand claimed justification under
Article XX(b) because measures which could only be effective if cigarette
imports were prohibited had been adopted by the Government to control
smoking and because chemical and other additives contained in United States
cigarettes might make them more harmful than Thai cigarettes.

The Panel found that cigarettes could not be described as "leaf
tobacco in an early stage of processing" and thus found that any import
restrictions on cigarettes could not be justified under Article XI:2(c)(i).
Regarding the Article XX(E) claim, the Panel accepted that smoking
constituted a serious risk to human health and that consequently measures
Signed to reduce the consumption of cigarettes fell within the scope of

A. -. XX(b). This Article allowed contracting parties to give priority
to human health over trade liberalization, but for a measure to be covered
by Article XX(b) it had to be "necessary".

The Panel referred to the panel on 'United States - Section 337 of the
Tariff Act of 1930" (BISD 36S/345, adopted on 7 November 1989) (see above).
It saw no reason why under Article XX the meaning of the term "necessary"
under paragraph (d) should not be the same as in paragraph (b). In both
paragraphs, the same term was used and the same objective intended to allow
contracting parties to impose trade restrictive measures inconsistent with
the General Agreement to pursue overriding public policy goals to the
extent that such inconsistencies were unavoidable. The fact that
paragraph (d) applied to inconsistencies resulting from the enforcement of
GATT-consistent laws and regulations while paragraph (b) applied to those
resulting from health-related policies did not, therefore, justify a
different interpretation of the term "necessary".

The Panel concluded that Thailand's import restrictions could be
considered to be "necessary" only if there were no alternative measure
consistent with the General Agreement, or less inconsistent with it, which
Thailand could reasonably be expected to employ to achieve its health
policy objectives. Using the scientific expertise of the World Health
Organization and its recommendations as elaborated in resolutions approved
at the Forty-Third World Health Assembly, the Panel found that there were
various measures consistent with the General Agreement which were
reasonably available to Thailand to control the quality and quantity of
cigarettes smoked and which, taken together, could achieve the health
policy goals that the Government was pursuing by restricting the
importation of cigarettes inconsistently with Article XI:1. These included
non-discriminatory regulations implemented on a national treatment basis,
such as requiring disclosure of ingredients, a ban on unhealthy substances,
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a ban on advertising and information campaigns. In addition, the Thai
Government could use its Thai Tobacco Monopoly to regulate the overall
supply of cigarettes, their prices and their retail availability provided
it did not accord imported cigarettes less favourable treatment than
domestic cigarettes. Therefore, Thailand's practice of permitting the sale
of domestic cigarettes while not permitting the importation of foreign
cigarettes was an inconsistency with the General Agreement not "necessary"
within the meaning of Article XX(b).

(vii) United States - Restrictions on Imports of Tuna
Report of the Panel not finalized

On 2 February 1991 the Council agreed to establish a Panel to examine
United States restrictions on imports of tuna and tuna products from Mexico
(DS21/1, C/M/245/27). The Panel is presently deliberating on this case and
is expected to present its findings to the Council at its October meeting.
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ANNEX III

LIST OF INTERNATIONAL TREATIES AND OTHER AGREEMENTS
IN THE FIELD OF THE ENVIRONMENT

(Prepared by United Nations Environment Programme,
UNEP/GC.16/Inf.4, Nairobi, May 1991)
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1. Convention Concerning the Use of White Lead in Painting, Geneva, 1921

2. Convention Relative to the Preservation of Fauna and Flora in Their
Natural State, London, 1933

3. Convention on Nature Protection and Wildlife Preservation in the
Western Hemisphere, Washington, 1940

4. International Convention for the Regulation of Whaling (as amended),
Washington, 1946

5. Convention for the Establishment of an Inter-American Tropical Tuna
Commission, Washington, 1949

6. Agreement for the Establishment of a General Fisheries Council for the
Mediterranean (as amended), Rome, 1949

7. International Convention for the Protection of Birds, Paris, 1950

8. Convention for the Establishment of the European and Mediterranean
Plant Protection Organization (as amended), Paris, 1951

9. International Plant Protection Convention, Rome, 1951

1C. Agreement Concerning Measures for Protection of the Stocks of Deep-sea
Prawns (Pandalus borealis), European Lobsters (Homarus vulgaris),
Norway Lobsters (Nephrops norvegicus) and Crabs (Cancer pagurus) (as
amended), Oslo, 1952

11. International Convention for the High Seas Fisheries of the North
Pacific Ocean (as amended), Tokyo, 1952

12. International Convention for the Prevention of Pollution of the Sea by
Oil, London, 1954 (as amended on 11 April 1962 and 21 October 1969)

13. Amendments to the International Convention for the Prevention of
Pollution of the Sea by Oil, 1954, Concerning Tank Arrangements and
Limitation of Tank Size, London, 1971

14. Amendments to the International Convention for the Prevention of
Pollution of the Sea by Oil, 1954, Concerning the Protection of the
Great Barrier Reef, London, 1971

15. Plant Protection Agreement for the South-East Asia and Pacific Regicn
(as amended), Rome, 1956

16. Interim Convention on Conservation of North Pacific Fur Seals (as
amended), Washington, 1957

17. Convention Concerning Fishing in the Waters of the Danube, Bucharest,
1958
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18. Convention on the Continental Shelf, Geneva, 1958

19. Convention on Fishing and Conservation of the Living Resources of the
High Seas, Geneva, 1958

20. Convention on the High Seas, Geneva, 1958

21. North-East Atlantic Fisheries Convention, London, 1959

22. Convention Concerning Fishing in the Black Sea (as amended), Varna,
1959

23. The Antarctic Treaty, Washington, 1959

24. Agreement Concerning Co-operation in the Quarantine of Plants and
Their Protection Against Pests and Diseases, Sofia, 1959

25. Convention Concerning the Protection of Workers Against Ionizing
Radiations, Geneva, 1960

26. Convention on Third Party Liability in the Field of Nuclear Energy (as
amended), Paris, 1960

27. Convention Supplementary to the Paris Convention on Third Party
Liability in the Field of Nuclear Energy (as amended), Brussels, 1963

28. Protocol Concerning the Constitution of an International Commission
for the Protection of the Mosel Against Pollution, Paris, 1961

29. International Convention on the Protection of New Varieties of Plants,
Paris, 1961

30. Convention on the African Migratory Locust, Kano, 1962

31. Agreement Concerning Co-operation in Marine Fishing, Warsaw, 1962

32. Agreement Concerning the International Commission for the Protection
of the Rhine Against Pollution (as amended), Berne, 1963

33. Vienna Convention on Civil Liability for Nuclear Damage, Vienna, 1963

34. Optional Protocol Concerning the Compulsory Settlement of Disputes,
Vienna, 1963

35. Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space
and under Water, Moscow, 1963

36. Agreement for the Establishment of a Commission for Controlling the
Desert Locust in the Eastern Region of its Distribution Area in
South-West Asia (as amended), Rome, 1963

37. Convention and Statute relating to the Development of the Chad Basin
(as amended), Fort-Lamy (N'Djamena), 1964
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38. Convention for the International Council for the Exploration of the
Sea (as amended), Copenhagen, 1964

39. Agreement for the Establishment of a Commission for Controlling the
Desert Locust in the Near East (as amended), Rome, 1965

40. International Convention for the Conservation of Atlantic Tunas,
Rio de Janeiro, 1966

41. Treaty on Principles Governing the Activities of States in the
Exploration and Use of Outer Space Including the Moon and Other
Celestial Bodies, London, Moscow, Washington, 1967

42. Phyto-Sanitary Convention for Africa, Kinshasa, 1967

43. African Convention on the Conservation of Nature and Natural
Resources, Algiers, 1968

44. European Agreement on the Restriction of the Use of Certain Detergents
in Washing and Cleaning Products, Strasbourg, 1968

45. European Convention for the Protection of Animals During International
Transport, Paris, 1968

46. European Convention on the Protection of the Archeological Heritage,
London, 1969

47. Agreement for Co-operation in Dealing with Pollution of the North Sea
by Oil, Bonn, 1969

48. Convention on the Conservation of the Living Resources of the
South-East Atlantic, Rome, 1969

49. International Convention on Civil Liability for Oil Pollution Damage,
(as amended), Brussels, 1969

50. International Convention Relating to Intervention on the High Seas in
Cases of Oil Pollution Casualties, Brussels, 1969

51. Protocol Relating to Intervention on the High Seas in Cases of Marine
Pollution by Substances Other than Oil, London, 1973

52. Benelux Convention on the Hunting and Protection of Birds (as
amended), Brussels, 1970

53. Agreement for the Establishment of a Ccmmission for Controlling the
Desert Locust in North-West Africa, (as amended), Rome, 1970

54. Convention on Wetlands of International Importance Especially as
Waterfowl Habitat, Ramsar, 1971

55. Protocol to Amend the Convention on Wetlands of International
Importance Especially as Waterfowl Habitat, Paris, 1982
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56. Treaty on the Prohibition of the Emplacement of Nuclear Weapons and
Other Weapons of Mass Destruction on the Sea-bed and the Ocean Floor
and in the Subsoil Thereof, London, Moscow, Washington, 1971

57. Convention Relating to Civil Liability in the Field of Maritime
Carriage of Nuclear Material, Brussels, 1971

58. International Convention on the Establishment of an International Fund
for Compensation for Oil Pollution Damage, (as amended), Brussels,
1971

59. Convention Concerning Protection Against Hazards of Poisoning Arising
from Benzene, Geneva, 1971

60. Convention for the Prevention of Marine Pollution by Dumping from
Ships and Aircraft, (as amended), Oslo, 1972

61. Convention Concerning the Status of the Senegal River, and Convention
Establishing the Senegal River Development Organization, (as amended),
Nouakchott, 1972

62. Convention for the Conservation of Antarctic Seals, London, 1972

63. Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons, and on
Their Destruction, London, Moscow, Washington, 1972

64. Convention Concerning the Protection of the World Cultural and Natural
Heritage, Paris, 1972

65. Convention on the Prevention of Marine Pollution by Dumping of Wastes
and Other Matter (as amended) London, Mexico City, Moscow,
[Washington] 1972

66. Convention on International Trade in Endangered Species of Wild Fauna
and Flora, Washington, 1973

67. Convention Establishing a Permanent Inter-State Drought Control
Committee for the Sahel, Ouagadougou, 1973

68. Convention on Fishing and Conservation of the Living Resources in the
Baltic Sea and Belts, Gdansk, 1973

69. International Convention for the Prevention of Pollution from Ships,
London, 1973

70. Protocol of 1978 Relating to the International Convention for the
Prevention of Pollution from Ships, London, 1973

71. Agreement on Conservation of Polar Bears, Oslo, 1973

72. Convention on the Protection of the Environment Between Denmark,
Finland, Norway and Sweden, Stockholm, 1974
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73. Convention on the Protection of the Marine Environment of the Baltic
Sea Area, Helsinki, 1974

74. Convention on the Prevention of Marine Pollution from Land-based
Sources, Paris, 1974

75. Convention Concerning Prevention and Control of Occupational Hazards
Caused by Carcinogenic Substances and Agents, Geneva, 1974

76. Agreement on an International Energy Programme, Paris, 1974

77. Convention for the Protection of the Mediterranean Sea Against
Pollution, Barcelona, 1976

78. Protocol for the Prevention of Pollution of the Mediterranean Sea by
Dumping from Ships and Aircraft, Barcelona, 1976

79. Protocol Concerning Co-operation in Combating Pollution of the
Mediterranean Sea by Oil and Other Harmful Substances in Cases of
Emergency, Barcelona, 1976

80. Protocol for the Protection of the Mediterranean Sea Against Pollution
from Land-based Sources, Athens, 1980

81. Protocol Concerning Mediterranean Specially Protected Areas, Geneva,
1982

82. European Convention for the Protection of Animals Kept for Farming
Purposes, Strasbourg, 1976

83. Agreement Concerning the Protection of the Waters of the Mediterranean
Shores, Monaco, 1976

84. Convention on Conservation of Nature in the South Pacific, Apid, 1976

85. Convention on the Protection of the Archeological, Historical, and
Artistic Heritage of the American Nations (Convention of
San Salvador), Santiago, 1976

86. Convention on the Protection of the Rhine Against Chemical Pollution,
Bonn, 1976

87. Convention Concerning the Protection of the Rhine Against Pollution by
Chlorides, Bonn, 1976

88. Convention on the Prohibition of Military or Any Other Hostile Use of
Environmental Modification Techniques, New York, 1976

89. Convention on Civil Liability for Oil Pollution Damage Resulting from
Exploration for and Exploitation of Seabed Mineral Resources, London,
1977

90. Convention Concerning the Protection of Workers Against Occupational
Hazards in the Working Environment Due to Air Pollution, Noise and
Vibration, Geneva, 1977
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91. Kuwait Regional Convention for Co-operation on the Protection of the
Marine Environment from Pollution, Kuwait, 1978

92. Protocol Concerning Regional Co-operation in Combating Pollution by
Oil and Other Harmful Substances in Cases of Emergency, Kuwait, 1978

93. Treaty for Amazonian Co-operation, Brasilia, 1978

94. Convention on Future Multilateral Co-operation in the North-West
Atlantic Fisheries, Ottawa, 1978

95. Convention on the Conservation of Migratory Species of Wild Animals,
Bonn, 1979

96. European Convention for the Protection of Animals for Slaughter,
Strasbourg, 1979

97. Convention on the Conservation of European Wildlife and Natural
Habitats, Berne, 1979

98. Convention on the Physical Protection of Nuclear Material, Vienna,
1979

99. Convention on Long-range Transboundary Air Pollution, Geneva, 1979

100. Protocol to the 1979 Convention on Long-range Transboundary Air
Pollution on Long-term Financing of the Co-operative Programme for
Monitoring and Evaluation of the Long-range Transmission of Air
Pollutants in Europe (EMEP), Geneva, 1984

101. Protocol to the 1979 Convention on Long-range Transboundary Air
Pollution on the Reduction of Sulphur Emissions or Their Transboundary
Fluxes by at least 30 per cent, Helsinki, 1985

102. Protocol to the 1979 Convention on Long-range Transboundary Air
Pollution Concerning the Control of Emission of Nitrogen or Their
Transboundary Fluxes, Sofia, 1988

103. Convention for the Conservation and Management of the Vicuna, Lima,
1979

104. Convention on the Conservation of Antarctic Marine Living Resources,
Canberra, 1980

105. European Outline Convention on Transfrontier Co-operation Between
Territorial Communities or Authorities, Madrid, 1980

106. Convention on Future Multilateral Co-operation in North-East Atlantic
Fisheries, London, 1980

107. Convention Creating the Niger Basin Authority and Protocol Relating to
the Development Fund of the Niger Basin, Faranah, 1980
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108. Convention for Co-operation in the Protection and Development of the
Marine and Coastal Environment of the West and Central African Region,
Abidjan, 1981

109. Protocol Concerning Co-operation in Combating Pollution in Cases of
Emergency, Abidjan, 1981

110. Convention for the Protection of the Marine Environment and Coastal
Area of the South-East Pacific, Lima, 1981

111. Agreement on Regional Co-operation in Combating Pollution of the
South-East Pacific by Oil and Other Harmful Substances in Cases of
Emergency, Lima, 1981

112. Supplementary Protocol to the Agreement on Regional Co-operation in
Combating Pollution of the South-East Pacific by Oil and Other Harmful
Substances in Cases of Emergency, Quito, 1983

113. Protocol for the Protection of the South-East Pacific Against
Pollution from Land-based Sources, Quito, 1983

114. Protocol for the Conservation and M-nagement of the Protected Marine
and Coastal Areas of the South-East Pacific, Paipa, 1989

115. Protocol for the Protection of the South-East Pacific Against
Radioactive Contamination, Paipa, 1989

116. Convention Concerning Occupation Safety and Health and the Working
Environment, Geneva, 1981

117. Regional Convention for the Conservation of the Red Sea and Gulf of
Aden Environment, Jiddah, 1982

118. Protocol Concerning Regional Co-operation in Combating Pollution by
Oil and Other Harmful Substances in Cases of Emergency, Jiddah, 1982

119. Convention for the Conservation of Salmon in the North Atlantic Ocean,
Reykjavik, 1982

120. Benelux Convention on Nature Conservation and Landscape Protection,
Brussels, 1982

121. United Nations Convention on the Law of the Sea, Montego Bay, 1982

122. Convention for the Protection and Development of the Marine
Environment of the Wider Caribbean Region, Cartagena, 1983

123. Protocol Concerning Co-operation in Combating Oil Spills in the Wider
Caribbean Region, Cartagena, 1983

124. Protocol Concerning Specially Protected Areas and Wildlife to the
Convention for the Protection and Development of the Marine
Environment of the Wider Caribbean Region, Kingston, 1990
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125. Agreement for Co-operation in Dealing with Pollution of the North Sea
by Oil and Other Harmful Substances, Bonn, 1983

126. International Tropical Timber Agreement, Geneva, 1983

127. Vienna Convention for the Protection of the Ozone Layer, Vienna, 1985

128. Montreal Protocol on Substances that Deplete the Ozone Layer,
Montreal, 1987

129. Amendment to the Montreal Protocol on Substances that Deplete the
Ozone Layer, London, 1990

130. Convention for the Protection, Management and Development of the
Marine and Coastal Environment of the Eastern African Region, Nairobi,
1985

131. Protocol Concerning Protected Areas and Wild Fauna and Flora in the
Eastern African Region, Nairobi, 1985

132. Protocol Concerning Co-operation in Combating Marine Pollution in
Cases of Emergency in the Eastern African Region, Nairobi, 1985

133. Convention Concerning Occupational Health Services, Geneva, 1985

134. South Pacific Nuclear Free Zone Treaty, Raratonga, 1985

135. ASEAN Agreement on the Conservation of Nature and Natural Resources,
Kuala Lumpur, 1985

136. Convention Concerning Safety in the Use of Asbestos, Geneva, 1986

137. Convention on Early Notification of a Nuclear Accident, Vienna, 1986

138. Convention on Assistance in the Case of a Nuclear Accident or
Radiological Emergency, Vienna, 1986

139. Convention on Conditions for the Registration of Ships, Geneva, 1986

140. Agreement Concerning the Preservation of Confidentiality of Data
Concerning Deep Sea-bed Areas, Moscow, 1986

141. Convention for the Protection of the Natural Resources and Environment
of the South Pacific Region, Noumea, 1986

142. Protocol for the Prevention of Pollution of the South Pacific Region
by Dumping, Noumea, 1986

143. Protocol Concerning Co-operation in Combating Pollution Emergencies in
the South Pacific Region, Noumea, 1986

144. The European Convention for the Protection of Vertebrate Animals used
for experimental and other scientific purposes, Strasbourg, 1986
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145. Agreement on the Action Plan for the Environmentally Sound Management
of the Common Zambezi River System, Harare, 1987

146. European Convention for the Protection of Pet Animals, Strasbourg,
1987

147. Convention on the Regulation of Antarctic Mineral Resource Activities,
Wellington, 1988

148. Joint Protocol Relating to the Application of the Vienna Convention
and the Paris Convention, Vienna, 1988

149. Agreement on the Network of Aquaculture Centres in Asia and the
Pacific, Bangkok, 1988

150. Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal, Basel, 1989

151. Convention on the Prohibition of Fishing with Long Drift Nets in the
South Pacific, Wellington, 1989

152. International Convention on Salvage, London, 1989
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Detailed notes on:

1. The Vienna Convention for the Protection of the Ozone Layer
(UNEP, 1985), and the Montreal Protocol on Substances that
Deplete the Ozone Layer (UNEP, 1987).

2. The Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal (UNEP, 1989).

3. The Amended London Guidelines for Exchange of Information on
Chemicals in International Trade (UNEP, 1989).

4. Convention on International Trade in Endangered Species of Wild
Fauna and Flora (UNEP, 1973).
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VIENNA CONVENTION AND THE MONTREAL PROTOCOL

Introduction

There is now international consensus that chiorofluorocarbons (CFCs)
and halons play a decisive r6le in depletion of the ozone layer - a layer
of atmospheric ozone above the planetary boundary layer. CFCs are chemical
compounds derived from simple hydrocarbons (methane, ethane, etc.) by
substitution of halogen atoms for hydrogen. The chemicals have been known
to exist since the 1890s, but their use has increased significantly since
the 1930s, primarily as inputs in production of refrigerators, aerosols,
foams and other products.

A reduction of the ozone layer allows a higher quantity of harmful
ultraviolet (UVb) radiation to pass through the atmosphere and reach the
earth. The damage that could follow from continued CFC and halon release
and consequent depletion of the ozone layer includes:

1. adverse effects on human health from increased ultraviolet
radiation reaching the earth's surface, including increases
in the incidence of skin cancer, cataracts, and suppression
of the human immune system;

2. reductions in yields of major food crops;

3. disruption of the aquatic food chain, with potentially large
consequences for fisheries and the global marine ecosystem;

4. increased global warming, and associated climate change
causing sea level rise, alterations in seasonal weather
patterns, and changes in the global distribution of land
suitable for cultivating various crops;

5. increases in tropospheric (surface level) ozone, with
consequent impacts on agricultural productivity and human
health; and

6. deterioration of polymer products due to their increased
exposure to ultraviolet radiation.

VIENNA CONVENTION

The Vienna Convention for the Protection of the Ozone Layer was
adopted at the Conference of Plenipotentiaries in March 1985. The
Convention calls on Parties to "co-operate by means of systematic
observations, research and information exchange in order to better
understand and assess the effects of human activities on the ozone layer
and the adverse effects which depletion of the ozone layer would have on
human health and the environment". It further provides that parties to the
Convention shall co-operate in the formulation of measures, procedures and
standards for education and ultimate elimination of substances that deplete
the ozone layer, by adopting a suitable Protocol.
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MONTREAL PROTOCOL

In pursuance of these provisions, the Montreal Protocol on Substances
that Deplete the Ozone Layer was adopted in 1987 and entered into force on
1 January 1989. The Protocol was amended substantially at the Second
Meeting of the Parties held in London on 27-29 June 1990. The amended
Protocol is now open for signature and ratification and will enter into
force once twenty countries ratify it.

At present, seventy-one countries, accounting for 92 per cent of the
consumption of controlled substances, have ratified, accepted, acceded or
approved the Montreal Protocol. The amended Protocol at the London meeting
has been accepted by two countries so far.

A. Objectives and nature of instruments

The objectives of the Protocol are to protect the ozone layer from
depletion by taking measures to control equitably emissions of substances
that deplete it, with the ultimate objective of their elimination, taking
into account technical and economic considerations and bearing in mind the
development needs of developing countries.

B. Coverage of products and general obligations

(i) Controlled substances

Each Party has the obligation to ensure that, by 30 June 1999,
consumption and production of the following controlled substances do not
exceed 50 per cent of its 1986 calculated levels of consumption and
production. The reduction shall occur in specified stages over the
ten-year period, the ultimate objective being to eliminate, by the year
2000, production and consumption of the following controlled substances
that deplete the ozone layer:

1. Substances controlled by the 1987 Protocol (Annex A)

- Five chlorofluorocarbons (CFCs), viz. CFC 11, 12, 113, 114 and
115.

- Three bromofluorocarbons, viz. halon 1211, 1301 and 2402.

2. Substances added by the London Amendments (Annex B)

- Other fully halogenated CFCs, viz. CFC 13, 111, 112, 211, 212,
213, 214, 215, 216 and 217.

- Carbon tetrachloride.

- 1, 1, 1 Trichloroethane (methyl chloroform).

(It should be noted that the target for elimination of consumption of
the third substance in Annex B is the year 2005.)
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(ii) Products "containing controlled substances" and those "produced
with but not containing such substances"

The obligation to reduce and eliminate production and consumption
applies primarily to the controlled substances mentioned above and not to
products that "contain such substances" or to products "produced with but
not containing controlled substances". However, domestic regulatory
programmes are encouraged to reduce production and consumption of such
products which, in effect, are necessary to fulfil the provisions of the
Protocol.

(iii) Trade measures

1. Trade among Parties. Imports and exports of the controlled
substances among Parties are controlled implicitly through the method of
calculation to determine the levels for reductions in production and in
consumption. Since consumption is calculated by adding together production
and imports and subtracting exports, and there is an obligation to reduce
by agreed percentages both production and consumption, it is implicitly
assumed that imports and exports will be reduced. The method of
implementation of this reduction in trade among Parties to the Protocol is
left to the Party to determine, taking into account its obligation to
eliminate both production and consumption by the year 2000. It is presumed
that trade among Parties in products containing controlled substances and
in products produced with but not containing such substances will be
reduced in a similar fashion.

2. Trade with non-parties. As regards trade of Parties with
countries which have not become accepted or ratified, the Protocol contains
specific provisions. These provisions have been incorporated to prevent
Parties from circumventing their obligations under the Protocol by trading
with non-parties as well as to ensure that non-parties do not benefit from
the advantages of the Protocol without themselves accepting obligations
(the problem of "free riders").

C. Obligations of countries as exporters

(i) Control of exports of controlled substances

Each Party is required to ban exports of controlled substances
listed in Annex A from 1 January 1993, and those in Annex B within one
year after the amended Protocol becomes effective.

(ii) Technology for producing controlled substances

Each Party is expected to discourage to the fullest extent
possible export to non-parties of technology for producing and for
utilizing controlled substances.
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(iii) Other provisions relating to exports

The Protocol further requires each Party to refrain from
providing new subsidies, aid, credits, guarantees or insurance
programmes for export to non-parties of "products, equipment, plant or
technology that would facilitate the production of controlled
substances.

D. Obligations of countries as importers

(i) Controlled substances

Parties are required to ban imports from non-parties of the
controlled substances listed in Annex A from 1 January 1990, and those
contained in Annex B one year after the amended Protocol becomes
effective.

(ii) Products containing controlled substances

1. The Protocol required Parties to elaborate a list of products
containing the controlled substances in Annex A. The list of such
products, which was adopted at the Third Meeting of the Parties held
in June 1991, includes the following products:

(a) automobile and truck air conditioning units (whether
incorporated in vehicles or not);

(b) domestic and commercial refrigeration and air
conditioning/heat pump equipment, (when containing
controlled substances in Annex A as a refrigerant and/or in
insulating material of the product) e.g. refrigerators,
freezers, dehumidifiers, water coolers, ice machines, air
conditioning and heat pump units;

(c) aerosol products, except medical aerosols;

(d) portable fire extinguishers;

(e) insulation boards, panels and pipe covers; and

(f) pre-polymers.
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Parties that have not objected to the above list are required to
ban imports of such products from non-parties from 1 January 1993.

2. Parties are further expected to elaborate a list of products
containing a list of controlled substances in Annex B, within three
years after the amended Protccol becomes effective. Within one year
after the list becomes effective, parties are expected to ban imports
of such products.

3. Further, by 1 January 1994, Parties are expected to consider the
feasibility of banning or restricting imports of products "produced
with but not containing controlled substances" listed in Annex A from
non-parties. If feasible, a list shall be elaborated and within one
year Parties which have not objected to such a list shall ban or
restrict imports from non-parties. Within five years of the entry
into force of the amended Protocol, a similar procedure shall commence
for products produced with, but not containing, controlled substances
in Annex B.

B. Control of transborder movements and illegal traffic

(see 'G" below).

F. International co-operation and technical assistance

The Protocol contains special provisions for developing countries.
These include the following:

1. Delay period for the implementation of the obligations

Any party which is a developing country and whose annual Consumption
of the controlled substances in Annex A is less than 0.3 kilogrammes
per capita at the time of entry into force of the Protocol or until 1
January 1999, shall be entitled to delay for ten years the control
measures set out in the Protocol. This is subject to the conditions
that during such a delay period it shall not exceed annual calculated
levels of consumption:

1In the discussion in the Third Meeting on the list, one delegation
expressed doubt regarding the desirability of including portable fire
extinguishers. Another delegation said that their inclusion was necessary
in terms of Article 4, paragraph 3 of the Montreal Protocol. One
delegation raised the possibility of including transportation refrigeration
units. It was pointed out that the issue had been considered, but it was
considered that they should not be included in view of the implications for
trade in refrigerated goods, especially foodstuffs. Two delegations felt
that to do so would impinge on sensitive areas covered by GATT.

One delegation requested that the legal position with regard to GATT
be clarified. One delegation stated its understanding from Article 4,
paragraphs 3 and 3 bis, that non-Parties had the right, at the time of
joining, to object to the list. (Report of the Third Meeting of the
Montreal Protocol - UNEP/Ozl.Pro.3111.)
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- for controlled substances in Annex A by 0.3 kilogrammes per
capita; and

- for controlled substances in Annex B of 0.2 kilogrammes per
capita.

2. Problems posed by inadequate supply of controlled substances
during delay period

(a) If a developing country which satisfies conditions relating to
the level of consumption set out above finds and notifies that
,it is unable to obtain an adequate supply of controlled
substances", the Parties are required to consider the appropriate
action that could be taken.

(b) The Protocol recognizes that the ability of developing countries
to comply with the control measures and their implementation will
depend on the effective implementation of the provisions for
financial co-operation, and on transfer of technology.

It is, therefore, provided that if any such country, "after
having taken all practical steps, is unable to implement any or all of
the obligations", the Parties shall decide upon appropriate action
that could be taken to assist such countries. During such a period,
the non-compliance procedure described below shall not be invoked
against such developing Party.

3. Establishment of a Multilateral Fund

The Protocol has established a Multilateral Fund "for the purpose
of providing financial and technical co-operation, including the
transfer of technologies", to developing countries whose annual per
capita consumption of controlled substances does not exceed 0.3 kg to
comply with the control measures. The financial resources made
available should be "additional to other financial transfers" received
by such countries and shall "meet incremental costs" involved in
complying with the control measures.

The Fund is to be financed by contributions from Parties that are
not developing countries. The contribution to the Fund can be made in
convertible currency or in certain circumstances, in kind and/or
national currencies on the basis of a United Nations scale of
assessment.

For the three-year period from 1 January 1991 to 31 December 1993
(or till such time as Multilateral Fund is established) an Interim
Fund of US$200 million has been established. It is administered by an
Executive Committee consisting of twelve participating countries,
selected on the basis of balanced representation. It is expected to
discharge its functions, including those relating to disbursement of
resources, in co-operation with and assisted by the World Bank, the
United Nations Development Programme (UNDP), the United Nations
Environment Programme (UNEP), and other appropriate agencies depending
on their respective areas of competence.
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4. Transfer of technology

The amended Protocol further calls on countries to take practical
steps, consistent with the programmes supported by the financial
mechanism, to ensure that the best available, environmentally friendly
technologies are transferred to developing countries under "fair and
most favourable conditions".

G. Procedures for review and dispute settlement

An Implementation Committee consisting of ten Parties is responsible
for "treatment of Parties found to be in non-compliance" with the
provisions of the Protocol, including those relating to trade. To assist
the Committee in its work an ad hoc Working Group of Legal Experts has been
established. At the June 1991 meeting of the Parties to the Montreal
Protocol, the Group has been requested, when elaborating further the
procedures on non-compliance to:

(i) identify possible situations of non-compliance with the Protocol;

(ii) develop an indicative list of advisory and conciliatory measures
to encourage full compliance;

(iii) reflect the role of the Implementation Committee as an advisory
and conciliatory body bearing in mind that the recommendation of
the Implementation Committee on non-compliance procedure must
always be referred to the meeting of the parties for final
decision;

(iv) reflect the possible need for legal interpretation of the
provisions of the Protocol;

(v) draw up an indicative list of measures that might be taken by a
meeting of the Parties in respect of Parties that are not in
compliance with the Protocol, bearing in mind the need to provide
all assistance possible to countries, particularly developing
countries, to enable them to comply with the Protocol;

(vi) endorse the conclusion of the ad hoc Working Group of Legal
Experts that the judicial and arbitral settlement of disputes
provided for in Article 11 of the Vienna Convention and the
non-compliance procedure pursuant to Article 8 of the Montreal
Protocol were two distinct and separate procedures
(UNEP.OzL.Pro/WG.313/2/3).

The Group is expected to complete its work by December 1991.
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BASEL CONVENTION

A. Objectives and nature of instruments

To control the transboundary movements of hazardous wastes (as defined
in attached Annexes I, II, III - pages 70-73) with a view to ensuring:

(a) the environmentally sound management of these wastes whatever the
place of disposal and, as far as is compatible with the
protection of the environment and human health, to dispose of
them as close as possible to the source of generation;

(b) the reduction of authorized transboundary movements to a minimum
consistent with their environmentally sound management;

(c) the minimization of the generation of these wastes to a minimum
in terms of quantity and/or hazard potential.

B. Coverage of products or substances

Wastes are defined as substances or objects which are disposed of or
are intended to be disposed of, or are required to be disposed of by the
provisions of national law.

Scope of the Convention:

(a) The following wastes that are subject to transboundary movement
shall be "hazardous wastes"for the purposes of this Convention:

(i) wastes that belong to any category contained in Annex I,
unless they do no. possess any of the characteristics contained
in Annex III; and

(ii) wastes that are not covered under paragraph (i) but are
defined as, or are considered to be, hazardous wastes by the
domestic legislation of the Party of export, import or transit.

(b) Wastes that belong to any category contained in Annex II that are
subject to transboundary movement shall be "other wastes" for the
purposes of the Convention.

Wastes which are radioactive and those which derive from the normal
operations of a ship are excluded as they are covered by other
international instruments.
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C. General obligations of participating countries

Each Party shall take the appropriate measures to ensure:

- that the generation of waste within its territory is reduced to
the minimum;

- that adequate disposal facilities are located, to the extent
possible, within its territory;

- that persons involved in the management of wastes take necessary
steps to avoid pollution and minimize harmful effects on human
health and the environment.

Each party shall further:

- prohibit all persons under its national jurisdiction from
transporting or disposing of such waste unless such persons are
allowed to perform such types of operations;

- ensure that the obligation under the Convention to manage such
wastes in an environmentally sound manner are not transferred to
the States of import or transit.

D. Obligations of countries as exporters

Obligations relating to control of exports

Parties to the Convention:

- shall prohibit or not permit exports of wastes to the States
which have prohibited such imports;

- not permit exports of wastes to a non-Party;

- not allow the export of wastes for disposal within the area south
of 60 degrees latitude (basically only Antarctica);

- shall permit exports of such wastes to the State of import only
if the latter consents in writing to the specific import;

- shall not allow the export of such wastes to developing countries
if it has reason to believe that wastes will not be managed in an
environmentally suitable manner; and shall require that those
that are permitted are, in fact, managed in an environmentally
sound manner in the State of import;
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shall ensure that the transboundary movement of hazardous wastes
only be allowed if the State of export does not have the
technical capacity and the necessary facilities, capacity or
suitable disposal sites to dispose of the wastes in question in
an environmentally sound manner, or the wastes in question are
required as a raw material for recycling or recovery industries
in the State of import, or the transboundary movement in question
is in accordance with other criteria to be decided by the
Parties, provided those criteria do not differ from the
objectives of this Convention.

Obligations relating to transborder movement

Parties to the Convention:

shall require that information about a proposed transboundary
movement of wastes be provided to the States concerned stating
clearly the effects of the proposed movement on human health and
the environment;

shall require that such wastes that are to be the subject of
transboundary movement are packaged, labelled and transported in
accordance with the recognised international standards and
regulations:

shall require that such wastes be accompanied by a movement
document from the point at which a transboundary movement
commences to the point of disposal.

Procedural obligations

the State of export shall notify, or shall require the generator
or exporter to notify in writing, through the channel of the
competent authority of the State of export, the competent
authority of the States concerned, of any proposed transboundary
movement of such wastes;

the State of export shall not allow the generator or exporter to
begin the movement until it has received written confirmation
that the exporter has received the written consent of the State
of import and that the exporter has received from the State of
import confirmation of the existence of a contract between the
exporter and the importer specifying environmentally sound
management of the wastes;

the State of export shall not allow the movement to begin until
it has received the written consent of the State of Transit,
Party to the Convention, which may decide not to require prior
informed written consent, either generally or under specific
conditions or modify its requirements in this respect;
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- the State of export shall be responsible for ensuring that the
disposal is completed as specified.

E. Obligations of countries as importers

Obligations relating to control of imports

Parties exercising their right to prohibit the import of wastes shall
inform the other parties of the decision.

They shall prevent the import of such wastes if they have reason to
believe that the waste would not be managed in an environmentally sound
way.

Procedural obligations

The State of import shall respond to the exporter in writing,
consenting to the movement with or without condition, denying permission,
or requesting additional information. If the import is allowed, the
importer must inform both the exporter and the authority of the State of
export of its receipt of the wastes, and of the completion of disposal as
specified in the notification.

F. Control of transboundary movements and illegal traffic

If a transboundary movement is deemed to be illegal traffic as the
result of conduct on the part of the exporter or generator, the State of
export shall ensure that the wastes are taken back by the exporter or the
generator, or by itself into the State of export, or, if impracticable, are
otherwise disposed of in accordance with the provisions of this Convention.
This shall be done within thirty days from the time the State of export has
been informed about the illegal traffic.

If a transboundary movement is deemed to be illegal traffic as the
result of conduct on the part of the importer or disposer, the State of
import shall ensure that the wastes are disposed of in an environmentally
sound manner by the importer or disposer within thirty days from the time
the illegal traffic has come to the attention of the State of import. If
the responsibility for the illegal traffic cannot be assigned to either
Party, Parties shall ensure that the wastes are disposed of as soon as
possible in an environmentally sound manner where appropriate.

G. International co-operation and technical assistance

Parties shall:

- make available, upon request, information to promote the
environmentally sound management of hazardous wastes and other
wastes, including harmonization of technical standards and
practices for the adequate management of such wastes;
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- co-operate in the development, implementation and transfer of new
environmentally sound, low-waste technologies and the improvement
of existing technologies that seek to eliminate the generation of
such wastes;

- co-operate in developing the technical capacity among Parties,
especially those which may need and request technical assistance
in this field;

- decide on the establishment of appropriate funding mechanisms of
a voluntary nature, including a revolving fund to assist in case
of emergencies or accidents.

H. Procedures for review and dispute settlement

In case of a dispute as to the interpretation or application or
compliance with this Convention or any protocol thereto, Parties shall seek
a settlement of the dispute through negotiation or any other peaceful means
of their own choice. If this is unsuccessful, the dispute shall be
submitted to the International Court of Justice or to arbitration under the
conditions set out in Annex VI of the Convention, while continuing to seek
resolution by the first means.
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Annex I

CATEGORIES OF WASTES TO BE CONTROLLED

Waste Streams

Y1 Clinical wastes from medical care in hospitals, medical centres and
clinics

Y2 Wastes from the production and preparation of pharmaceutical products
Y3 Waste pharmaceuticals, drugs and medicines
Y4 Wastes from the production, formulation and use of biocides and

phytopharmaceuticals
Y5 Wastes from the manufacture, formulation and use of wood preserving

chemicals
Y6 Wastes from the production, formulation and use of organic solvents
Y7 Wastes from heat treatment and tempering operations containing

cyanides
Y8 Waste mineral oils unfit for their originally intended use
Y9 Waste oils/water, hydrocarbons/water mixtures, emulsions
Y10 Waste substances and articles containing or contaminated with

polychlorinated biphenyls (PCBs) and/or polychlorinated terphenyls
(PCTs) and/or polybrominated biphenyls (PBBs)

Y1l Waste tarry residues arising from refining, distillation and any
pyrolytic treatment

Y12 Wastes from production, formulation and use of inks, dyes, pigments,
paints, lacquers, varnish

Y13 Wastes from production, formulation and use of resins, latex,
plasticizers, glues/adhesives

Y14 Waste chemical substances arising from research and development or
teaching activities which are not identified and/or are new and whose
effects on man and/or the environment are not known

Y15 Wastes of an explosive nature not subject to other legislation
Y16 Wastes from production, formulation and use of photographic chemicals

and processing materials
Y17 Wastes resulting from surface treatment of metals and plastics
Y18 Residues arising from industrial waste disposal operations
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Wastes having as constituents:

Y19 Metal carbonyls
Y20 Beryllium; beryllium compounds
Y21 Hexavalent chromium compounds
Y22 Copper compounds
Y23 Yinc compounds
Y24 Arsenic; arsenic compounds
Y25 Selenium; selenium compounds
Y26 Cadmium; cadmium compounds
Y27 Antimony; antimony compounds
Y28 Tellurium; tellurium compounds
Y29 Mercury; mercury compounds
Y30 Thallilum; thallium compounds
Y31 Lead; lead compounds
Y32 Inorganic fluorine compounds excluding calcium fluoride
Y33 Inorganic cyanides
Y34 Acidic solutions or acids in solid form
Y35 Basic solutions or bases in solid form
Y36 Asbestos (dust and fibres)
Y37 Organic phosphorous compounds
Y38 Organic cyanides
Y39 Phenols; phenol compounds including chlorophenols
Y40 Ethers
Y41 Halogenated organic solvents
Y42 Organic solvents excluding halogenated solvents
Y43 Any congenor of polychlorinated dibenzo-furan
Y44 Any congenor of polychlorinated dibenyo-p-dioxin
Y45 Organohalogen compounds other than substances referred to in this

Annex (e.g. Y39, Y41, Y42, Y43, Y44).

Annex II

CATEGORIES OF WASTES REQUIRING SPECIAL CONSIDERATION

Y46 Wastes collected from households
Y47 Residues arising from the incineration of household wastes
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Annex III

LIST OF HAZARDOUS CHARACTERISTICS

UN Class* Code Characteristics

1 H1 Explosive
An explosive substance or waste is a solid or liquid
substance or waste (or mixture of substance or wastes) which
is in itself capable by chemical reaction or producing gas
at such a temperature and pressure and at such a speed as to
cause damage to the surroundings.

3 H3 Flammable liquids
The word 'flammable" has the same meaning as "inflammable".
Flammable liquids are liquids, or mixtures of liquids, or
liquids containing solids in solution or suspension
(for example, paints, varnishes, lacquers, etc., but not
including substances or wastes otherwise classified on
account of their dangerous characteristics) which give off a
flammable vapour at temperatures of not more than 60.50C,
closed-cup test, or not more than 65.6, open-cup test.
(Since the results of open-cup tests and of closed-cup tests
are not strictly comparable and even individual results by
the same test are often variable, regulations varying from
the above figures to make allowance for such differences
would be within the spirit of this definition.)

4.1 H4.1 Flammable solids
Solids, or waste solids, other than those classed as
explosives, which under conditions encountered in transport
are readily combustible, or may cause or contribute to fire
through friction.

4.2 H4.2 Substances or wastes liable to spontaneous combustion
Substances or wastes which are liable to spontaneous heating
under normal conditions encountered in transport, or to
heating up on contact with air, and being then liable to
catch fire.

4.3 H4.3 Substances or wastes which, in contact with water emit
flammable gases
Substances or wastes which, by interaction with water, are
liable to become spontaneously flammable or to give off
flammable gases in dangerous quantities.

*

Corresponds to the hazard classification system included in the
United Nations Recommendations on the Transport of Dangerous Goods
(ST/SG/AC.10/1/Rev.5, United Nations, New York, 1988).
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5.1 H5.1 Oxidizing
Substances or wastes which, while in themselves not
necessarily combustible, may, generally by yielding oxygen
cause, or contribute to, the combustion of other materials.

5.2 H5.2 Organic Peroxides
Organic substances or wastes which contain the
bivalent-o-o-structure are thermally unstable substances
which may undergo exothermic self-accelerating
decomposition.

6.1 H6.1 Poisonous (Acute)
Substances or wastes liable either to cause death or serious
injury or to harm human health if swallowed or inhaled or by
skin contact.

6.2 H6.2 Infectious substances
Substances or wastes containing viable micro organisms or
their toxins which are known or suspected to cause disease
in animals or humans.

8 H8 Corrosives
Substances or wastes which, by chemical action, will cause
severe damage when in contact with living tissue, or, in the
case of leakage, will materially damage, or even destroy,
other goods or the means of transport; they may also cause
other hazards.

9 H10 Liberation of toxic gases in contact with air or water
Substances or wastes which, by interaction with air or
water, are liable to give off toxic gases in dangerous
quantities.

9 H11 Toxic (Delayed or chronic)
Substances or wastes which, if they are inhaled or ingested
or if they penetrate the skin, may involve delayed or
chronic effects, including carcinogenicity.

9 H12 Ecotoxic
Substances or wastes which if released present or may
present immediate or delayed adverse impacts to the
environment by means of bioaccumulation and/or toxic effects
upon biotic systems.

9 H13 Capable, by any means, after disposal, of yielding another
material, e.g., leachate, which possesses any of the
characteristics listed above.
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LONDON GUIDELINES

A. Objectives and nature of instruments

To assist governments in increasing chemical safety through exchange
of scientific, technical, economic or legal information on chemicals in
international trade through the mechanism provided by the International
Register of Potentially Toxic Chemicals 'TRPTC).

To complement the information exchange system established under the
IRPTC by adopting Prior Informed Consent (PIC) procedures under which a
chemical that is banned or severely restricted in order to protect human
health or the environment, should not be exported without the agreement,
where such agreement exists or contrary to the decision of the national
authority in the importing country. The PIC principle has also been
incorporated in the FAO International Code of Conduct on the distribution
and use of pesticides. The procedures will therefore be jointly
administered and managed by UNEP and FAO, including the selection of
chemicals to be included in the PIC procedures.

B. Coverage of products or substances

The PIC procedures are aimed at regulating banned or severely
restricted chemicals. A chemical means a chemical substance whether by
itself or in a mixture or preparation, whether manufactured or obtained
from nature and includes such substances used as industrial chemicals and
pesticides.

Definition of banned or severely restricted chemicals

A "banned chemical" means a chemical which has, for health and
environmental reasons, been prohibited for all uses by final governmental
action.

A "severely restricted chemical" means a chemical for which, for
health and environmental reasons, virtually all uses have been prohibited
by national governmental action, but for which certain specific uses remain
authorized. Chemicals which have been refused approval for first time use
or withdrawn by the industry either from the market of from further
consideration in the approval process, when there is clear evidence that
such actions have been taken for health or environmental reasons, are also
included.

The guidelines do not apply to:

- pharmaceuticals;

- radioactive materials;

- chemicals imported, in insignificant quantities, for the purpose
of research or as personal or household effects; and
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- food additives.

However, if countries so choose, they may apply the guidelines to
pharmaceuticals and food additives.

The PIC procedures

The information exchange aspect of the Guidelines applies to any
chemical which has been the subject of a control action to limit exposure
and/or use and has been notified to the IRPTC.

The Prior informed Consent (PIC) procedures, which operate in addition
to the broader information exchange procedure, apply to each chemical that
is notified to the IRPTC and that meets the definitions of being banned or
severely restricted for environmental or human health reasons.

Under the PIC procedures participating importing countries are
expected to respond to the supplied information. Following the receipt of
a notification of control action to ban or severely restrict a chemical,
countries are expected to make a decision regarding future imports of the
chemical concerned, within 90 days. To aid importing countries in making
this decision, a Decision Guidance Document will be provided with the
notification of control action. Semi-annually, IRPTC will notify all
Governments in writing of the status of the decisions by importing
countries.

In order to incorporate chemicals for which qualifying control actions
have been taken prior to the adoption of the London Guidelines into the PIC
procedures, an approach has been included in the Guidelines to compile a
list which will comprise the initial chemicals to be subject to PIC
procedures. The designated national authorities in all participating
countries will submit inventories of control actions to IRPTC if they have
not already done so. On the basis of these submissions, IRPTC will
identify all chemicals banned or severely restricted by five or more
countries which will be introduced into the PIC process according to the
following criteria:

- those banned or severely restricted by ten or more countries will
be immediately placed on a list and circulated to countries for
determination regarding future use and importation;

- those banned or severely restricted by five or more but less than
ten countries should be submitted to an informal consultation to
determine whether they meet the definitions of banned and
severely restricted.

This inventory will be assessed annually and the original inventory
will be updated as appropriate. Additionally, an Expert Group of
representatives of WHO, FAO, UNEP and national pesticide registries is
considering the problem of acutely hazardous pesticide formulations to
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determine if there exists a need for a list of such products to be subject
to PIC procedures. The Group further comprises representatives of industry
and NGOs and may call upon other experts as necessary.

Progress in this initial identification has been slow. It has been
found that the present definitions of banned and severely restricted are
not sufficient for evaluating submissions and making determinations as to
which chemicals should be included. Countries will be asked to send or
redo national inventories by 30 December 1991 according to new instructions
and criteria contained in a Guidance Document which will be circulated by
August 1991. An important component of these new criteria is the
identification of three broad use categories of chemicals by the UNEP/FAO
Expert Group. These categories of chemicals are agricultural chemicals,
industrial chemicals and consumer chemicals; however, for the latter two
categories, the precise definitions are still unclear. It must be
determined under which broad use criteria the chemical is banned or
severely restricted. If the chemical is banned or severely restricted
under one use category it will be determined to be a "banned" or "severely
restricted" chemical for the purposes of the Guidelines; however, it will
be noted as "banned" or "severely restricted" under that use category.

From 1 January 1992 the PIC procedure will be fully operational. Any
notification of a new control action, coming into force after this date
will automatically qualify the chemical for inclusion in the PIC
procedures.

C. General obligations of participating countries

Countries taking measures to regulate chemicals should:

- establish and strengthen legislative and regulatory systems for
improving control and management of chemicals;

- create national registers of toxic chemicals, both industrial
chemicals and pesticides;

- prepare manuals and directories for more effective information
collection and dissemination; and

- designate a national governmental authority (or authorities) to
communicate with designated national authorities of other
countries and with international organizations concerned;

- notify the IRPTC each time they take action to ban or severely
restrict the use of a chemical.
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D. Obligations of countries as exporters

Participation in PIC procedures

All exporting countries are expected to participate in the Prior
Informed Consent (PIC) procedures. Their designated national authorities
should implement appropriate procedures, within their authority, designated
to ensure that exports do not occur contrary to the PIC decisions of
participating importing countries.

It is open to countries to participate in information exchange
procedures without participating in PIC procedures. They may also at any
time withdraw from PIC procedures.

Supply of information regarding exports

If an allowed export of a chemical which meets the definition of
banned or severely restricted and which has been notified to the
International Register of Potentially Toxic Chemicals (IRPTC) occurs, the
country of export should take steps to provide the designated authority in
the importing country with the following minimum information:

(i) L copy of, or reference of the information provided at the time
of notification of control action to IRPTC;

(ii) indication tiat an export of a chemical concerned will occur or
is occurring;

(iii) an estimate of the quantity to be exported annually as well as
any specific shipment inspection.

The purpose in providing such information is to remind the designated
authority in the importing country of the original notification to IRPTC
regarding control action and to alert it to the fact that an export will
occur.

All countries should ensure that chemicals exported from their
territories are subject to no less stringent requirements for
classification, packaging and labelling, than comparable products destined
for use in the country of export.

E. Obligations of countries as importers

Generally, importing countries should ensure that actions taken with
regard to an imported chemical are not more restrictive than those applied
to the same chemical produced for domestic use or imported from a country
other than the one that supplied the information.

A designated authority in an importing country shall respond within 90
days, to the IRPTC indicating its initial response to notifications of
banned or severely restricted chemicals.
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An initial response may take the form of:

(i) a final decision to permit use and importation; to prohibit use
and importation; or to permit importation only under specified
stated conditions;

(ii) an interim response which may be:

(a) a statement that importation is under active review but that
a final decision has not yet been reached;

(b) a request for further information; and/or
Cc) a request for assistance in evaluating the chemical.

If a participating importing country does not respond within 90 days
or responds with an interim decision that does not address importation, the
status quo should continue. This means that the chemical should not be
exported without the explicit consent of the importing country, unless it
is a pesticide which is registered in the importing country or is a
chemical, the use or importation of which has been allowed by other
governmental action in the importing country. Any final or interim
decision should be communicated to the national competent authority
responsible for controlling imports so that it can take appropriate import
control actions under its authority.

F. Control of transborder movements and illegal traffic

There are no specific provisions relating to control of illegal
traffic; the required periodic reviews could, however, provide opportunity
for discussion of such issues.

Designated national authorities of countries of import should provide
to IRPTC a summary of action taken as a result of notifications and
information received and information on any difficulties which they have
experienced in using these Guidelines.

G. International co-operation and technical assistance

Countries should facilitate the exchange of scientific information and
technical, economic and legal information concerning the management of
chemicals, through designated national governmental authorities and through
intergovernmental organizations and provide this information to other
countries which so desire it, taking into account the special needs of
developing countries.

Designated national authorities should receive, from the
United Nations, the regular updates of the United Nations Consolidated List
of Products Whose Consumption and/or Sale have been Banned, Withdrawn or
Severely Restricted by Governments.
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The IRPTC should encourage funding agencies, such as the development
banks, the United Nations Development Programme, and bilateral donors to
provide training, technical assistance and funding for institutional
strengthening and should further encourage other United Nations
Organizations to strengthen their activities related to safe management of
chemicals.

The Guidelines outline essential elements of technical assistance
needed by developing countries for the management of chemicals such as:
strengthening existing infrastructure, providing for the interchange of
experts to share information and advice, training through technical
workshops, awareness campaigns, and opportunities for decision makers in
developing countries to study successful systems in other countries.

H. Procedures for review and dispute settlement

There are no specific dispute settlement procedures in the Guidelines
other than communicating dissatisfaction through IRPTC.
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CONVENTION ON INTERNATIONAL TRADE IN ENDANGERED SPECIES
OF WILD FAUNA AND FLORA (CITES)

A. Objectives and nature of instruments

To provide rules and control procedures for international co-operation
to protect wild fauna and flora against over-exploitation through
international trade.

B. Coverage of products or substances

The Convention may apply to any species, subspecies, or geographically
separate population thereof. Those covered are elaborated in three
appendices to the Convention, each elaborating procedures for a different
degree of trade regulation for specimens of these species. Specimens are
defined in the Convention as any animal or plant, dead or alive, and any
recognizable part or derivative thereof. The appendices are as follows:

Appendix I: includes all species threatened with extinction which are
or may be affected by trade. Trade in specimens of these species must
be subject to particularly strict regulation and must only be
authorized in exceptional circumstances.

Appendix II: includes all species which, although not necessarily now
threatened with extinction, may become so unless trade in specimens of
such species is subject to strict regulation, or other species which
must be regulated so that trade in specimens of certain species
referred to in the first part of the sentence may be brought under
effective control.

Appendix III: includes all species which any Party identified as
being subject to regulation within its jurisdiction for the purpose of
preventing or restricting exploitation, and as needing the
co-operation of other parties in the control of trade.

¹At the Seventh Conference of the Parties to the Convention on
International Trade in Endangered Species in 1989, the African elephant was
transferred from an Appendix II listing (which would allow some trade, with
permits, in elephant ivory and skin) to Appendix I (which would effectively
ban all trade in elephant products). It was envisaged, however, that in
the future, individual countries with healthy elephant populations, an
effective elephant conservation and management programme and effective
ivory trade controls will be able to apply to a "Panel of Experts" to have
their elephant populations transferred back to an Appendix II listing. It
was also agreed that the international trade ban should apply to all
existing ivory stocks, with no special exemptions for the large ivory
stockpiles.
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C. General obligations of participating countries

Parties shall not allow trade in specimens of species included in
Appendices I, II and III except in accordance with the provisions of the
Convention.

Each Party shall maintain records of trade in specimens of species
included in Appendices I, II and III which shall cover:

(i) the names and addresses of exporters and importers; and

(ii) the number and type of permits and certificates granted; the
States with which such trade occurred; the numbers or quantities
and types of specimens, names of species; and, where applicable,
the size and sex of the specimens in question.

Each Party shall prepare periodic reports on its implementation of the
present Convention and shall transmit to the Secretariat:

(i) an annual report containing a summary of the information
specified in (ii) above; and

(ii) a biennial report on legislative, regulatory and administrative
measures taken to enforce the provisions of the present
Convention.

Each Party shall designate for the purpose of the Convention one or
more Management Authorities competent to grant permits or certificates on
behalf of that Party; and one or more Scientific Authorities.

D. Obligations of countries as exporters

The export of any specimen of a species included in the Appendices I,
II, or III shall require the prior grant and presentation of an export
permit, which shall only be granted when certain conditions have been met.

For specimens in Appendices I and II, the following conditions apply:

- a Scientific Authority of the State of export has advised that
such export will not be detrimental to the survival of that
species;

- a Management Authority of the State of export is satisfied that
the specimen was not obtained in contravention of the laws of
that State for the protection of fauna and flora;

- a Management Authority of the State of export is satisfied that
any living specimen will be so prepared and shipped as to
minimize the risk of injury, damage to health or cruel treatment.

Additionally, for Appendix I specimens:

- a Management Authority of the State of export is satisfied that
an import permit has been granted for the specimen.
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For Appendix II specimens, a Scientific Authority in each Party shall
monitor both the export permits granted by that State and the actual
exports. Whenever it determines that exports should be limited in order to
maintain a species throughout its range at a level consistent with its role
in the ecosystems and well above the level at which this species might
become eligible for inclusion in Appendix I, it shall advise the
appropriate Management Authority of suitable measures to be taken to limit
the grant of export permits.

For specimens in Appendix III, the following conditions apply:

- a Management Authority of the State of export which has listed
the species concerned is satisfied that the specimen was not
obtained in contravention of the laws of that State for the
protection of fauna and flora;

- a Management Authority of the State of export which has listed
the species concerned is satisfied that any living specimen will
be so prepared and shipped as to minimize the risk of injury,
damage to health or cruel treatment.

The other exporting States could allow exports on the basis of a
certificate of origin.

In addition, the re-export of any specimen of a species included in
all three Appendices shall require the prior grant and presentation of a
re-export certificate.

Where export or re-export is to a State not a party to the Convention,
comparable documentation issued by the competent authorities in that State
which substantially conforms with the requirements of the Convention for
permits and certificates may be accepted in lieu thereof by any Party.

E. Obligations of countries as importers

The import of any specimen of a species included in Appendices I and
II shall require the prior grant and presentation of either an export
permit or a re-export certificate.

In addition, for specimens in Appendix I, an import permit shall have
been granted when the following conditions have been met:

- a Scientific Authority of the State of import has advised that
the import will be for purposes which are not detrimental to the
survival of the species involved;

- a Scientific Authority of the State of import is satisfied that
the proposed recipient of a living specimen is suitably equipped
to house and care for it; and

- a Management Authority of the State of import is satisfied that
the specimen is not to be used for primarily commercial purposes.
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The import of any specimen of a species included in Appendix III shall
be permitted on the prior presentation of a certificate of origin and,
where the import is from a State which has included that species in
Appendix III, an export permit.

Where import is from a State not a party to the Convention, comparable
documentation issued by the competent authorities in that State which
substantially conforms with the requirements of the Convention for permits
and certificates may be accepted in lieu thereof by any Party.

F. Control of transborder movements and illegal traffic

Parties shall take appropriate measures to enforce the provisions and
to prohibit trade in specimens in violation thereof. These shall include
measures to penalize trade in, or possession of, such specimens; and to
provide for the confiscation or return to the State of export of such
specimens.

When the Secretariat (provided by the Executive Director of UNEP), in
the light of information received, is satisfied that any species included
in Appendices I or II is being affected adversely by trade in specimens of
that species or that the provisions of the Convention are not being
effectively implemented, it shall communicate such information to the
authorized Management Authority of the Party or Parties concerned. The
Party shall, as soon as possible and where appropriate, propose remedial
action to the Secretariat. Where the Party believes that an inquiry is
desirable, it can be carried out by one or more persons expressly
authorized by the Party.

G. International co-operation and technical assistance

The provisions of the Convention shall in no way affect the right of
Parties to adopt stricter domestic measures regarding the conditions for
trade, taking, possession, or transport of specimens of species included
and not included in Appendices I, II and III, or the complete prohibition
thereof.

The provisions of the Convention shall in no way affect the provisions
of any domestic measures or the obligations of Parties deriving from any
treaty, convention, or international agreement concluded or which may be
concluded between States creating a union or regional trade agreement, or
relating to other aspects of trade, taking, possession, or transport of
specimens which is in force or subsequently may enter into force for any
Party including any measure pertaining to the Customs, public health,
veterinary or plant quarantine fields. Also, any Party which is also a
party to any other treaty, convention or international agreement which is
in force at the time of the entering into force of the Convention which
affords protection to marine species included in Appendix II, shall be
relieved of the obligations under the Convention with respect to trade in
specimens of species under Appendix II that are taken by ships registered
in that Party and in accordance with the provisions of such other treaty,
convention or international agreement.
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Among the functions of the Secretariat of the Convention, it shall
undertake scientific and technical studies as will contribute to the
implementation of the Convention, including studies concerning standards
for appropriate preparation and shipment of living specimens and the means
of identifying specimens; ... it shall publish periodically and distribute
to the Parties current editions of Appendices I, II and III together with
any information which will facilitate identification of specimens of
species included in those Appendices; ... it shall prepare annual reports
to the Parties on its work and on the implementation of the Convention and
any other reports Parties may request; ... and it shall make
recommendations for the implementation of the aims and provisions of the
Convention, including the exchange of scientific or technical information.

H. Procedures for review and dispute settlement

Parties may propose amendments of Appendices I or II for consideration
at meetings of the Conference of the Parties which shall meet regularly
[about] every two years. Amendments shall be adopted by a two-thirds
majority of Parties present and voting and shall enter into force ninety
days thereafter. A Party may also propose an amendment to Appendices I or
II between meetings by postal procedures. Any Party may at any time submit
to the Secretariat a list of species which it identifies as being subject
to regulation within its jurisdiction. Appendix III shall include the
names of the Parties submitting the species for inclusion therein and each
list shall be communicated to the Parties by the Secretariat.

Amendments to the Convention shall be adopted by two-thirds majority
vote at an extraordinary meeting of the Conference of the Parties, convened
by the Secretariat on written request of at least one-third of the Parties.

Any dispute which may arise between two or more Parties with respect
to the interpretation or application of the provisions of the present
Convention shall be subject to negotiation between the Parties involved in
the dispute.

If the dispute cannot be resolved in accordance with the above, the
Parties may, by mutual consent, submit the dispute to arbitration, in
particular that of the Permanent Court of Arbitration at The Hague and the
Parties submitting the dispute shall be bound by the arbitral decision.
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ANNEXV

Listing of Trade Measurer Taken for Environmental Protection

The secretariat has identified two GATT sources of information on
trade measures taken for environmental purposes.

One is the notifications made by signatories to the Tokyo Round
Agreement on Technical Barriers to Trade. The Agreement requires
signatories to notify other Parties through the GATT secretariat of
products to be covered by their proposed technical regulations, along with
a brief indication of their objective and rationale, in all cases where
they differ from international standards or where international standards
do not exist if the regulations are expected to have a significant effect
on the trade of other Parties. Among the reasons foreseen in the Agreement
for which Parties may find it appropriate to adopt technical regulations or
standards which differ from international standards (where these exist) are
the protection of human health or safety, animal or plant life or health,
or the environment. The secretariat has reviewed all notifications made
from 1980 to 1990.

In 211 notifications, the objective and rationale of the technical
regulations has been given explicitly by the Party concerned as the
protection of the environment. Those notifications are marked in bold type
in the list below. The protection of the environment became more widely
cited from the middle of the 1980s as an objective and rationale for
applying technical regulations.

168 other notifications are included in the list but are not marked in
bold type. These concern similar technical regulations and similar
products to those covered above, but the objective and rationale has not
been given in terms of the protection of the environment; rather, the most
often cited objectives and rationales in these notifications have been
public and human health and safety and consumer information. Contracting
parties may wish to consider to what extent they feel that this second
category of notifications is relevant to their examination of trade
measures taken for environmental protection purposes.

The second source is the inventory of quantitative restrictions.
Sixteen contracting parties have notified quantitative restrictions for
which they cite Article XX(b) as a justification; nine have notified
quantitative restrictions for which they cite Article XX(g) as a
justification; and ten have notified quantitative restrictions for which
they cite Article XX(h) as a justification. However, to a very large
extent no details of the specific purposes served by these measures are
available, and none of the notifications explicitly mentions environmental
protection. The contracting parties concerned, and the products by tariff
lines on which they maintain the quantitative restrictions, are listed
below. The majority of products concerned are agricultural products.
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The secretariat has requested from other international organizations
information they have available on trade measures taken for environmental
purposes. In most cases, the replies have indicated that no such
information in the form required for preparing a listing is currently
available. However, the UNCTAD Secretariat has replied that it is in the
process of adapting UNCTAD's Data Base on Trade Control Measures to include
environmental measures which may have a bearing on trade. The secretariat
will keep abreast of developments in this regard.

List of Notifications made under the Agreement
on Technical Barriers to Trade

The following list shows the signatory country making the notification
and the document number in the series TBT/Notif. The first number shown is
the year in which the notification was made; the second is the number of
the notification in that particular year. Notifications in this document
series are circulated only to those contracting parties which are
signatories to the Agreement and observers in the Committee.

The notifications have been sorted by the secretariat into broad
groupings according to areas of environmental concern and the product(s) to
which the technical regulations apply.

I Air pollution, particularly by exhaust emissions, including use of
unleaded gasoline and alternative fuels for motor vehicles, and
sulphur content of fuels

Austria: 82.43; 85.33; 86.194; 87.56; 87.57; 89.118 (covers also
noise emissions); 90.4; 90.229

Belgium: 89.200

Canada: 84.33; 85.145; 86.155

Czech and Slovak Federal Republic: 90.49; 90.50

Denmark: 89.229

European Communities: 81.36; 82.121; 84.170; 84.213

Finland: 85.189 (covers also noise emissions); 87.50; 87.92; 88.26;
88.90; 88.91; 88.92; 88.93; 89.314; 90.334

Germany: 84.165; 84.205

Japan: 80.25 (covers also noise emissions); 81.164 (covers also noise
emissions); 85.112; 86.191; 88.202

Netherlands: 90.272
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Norway: 85.102; 87.86; 88.144; 90.158; 90.210

Singapore: 86.83

Spain: 86.170

Sweden: 82.57; 84.163; 85.62; 85.128; 85.174; 87.20; 87.40;
87.90; 88.63; 88.129; 88.135; 89.84; 89.199; 90.77; 90.170; 90.225

Switzerland: 81.74; 84.101; 84.103; 86.40; 86.41; 86.42; 87.104;
87.134; 88.230; 89.131; 90.159; 90.243

United Kingdom: 81.191

United States: 80.6.1; 82.2; 82.6; 84.73; 88.55; 90.312

Yugoslavia: 88.71

II Noise emissions: motor vehicles, boats, aircraft, hovercraft,
tools and machinery, household appliances

Austria: 86.193

Canada: 88.87; 88.120

Denmark: 89.269

European Communities: 80.15.1; 81.29; 81.283; 82.58; 83.155; 84.11;
84.65; 85.31; 88.211; 89.253

Finland: 88.52; 88.122; 90.338

France: 81.212; 81.213; 82.153; 83.203; 83.204; 83.205

Japan: 82.127; 83.161; 84.132

Netherlands: 82.177; 82.178; 82.179; 83.163; 84.57

Norway: 80.94; 81.9; 81.190; 88.119

Sweden: 88.44; 89.6

Switzerland: 84.150; 89.101; 89.149

United Kingdom: 83.177

United States: 80.6.3; 86.39; 86.104
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III Water pollution, particularly by detergents, marine paints and
chemicals, feedstuffs for marine fish farming

Denmark: 90.45

European Communities: 80.15.2.3

Finland: 90.179

Germany: 86.24

Norway: 82.96; 88.205; 89.198

Philippines: 89.139

Sweden: 88.17

Switzerland: 80.35; 84.89; 87.78

IV Hazardous substances

(a) General

Austria: 88.254

European Communities: 90.240

Sweden: 81.184; 83.146

Switzerland: 84.182

United States: 81.38

(b) Ozone-depleting substances, particularly CFCs and halons,
including notifications of implementation of the Montreal
Protocol

Canada: 89.127; 90.59

Denmark: 89.111

European Communities: 81.282; 90.236

Finland: 90.200

Germany: 90.271

New Zealand: 90.300

Norway: 90.144
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Sweden: 87.101; 88.80; 89.41; 90.309; 90.310

Switzerland: 88.126; 90.206

(c) Polychlorinated phenyls (PCPs, PCBs and PCTs)

Canada: 84.15

European Communities: 80.15.2.1

Finland: 81.26: 81.28; 88.25

Germany: 90.259

Norway: 89.24

United States: 81.57; 82.75

(d) Fertilizers, pesticides, insecticides, fumigants, and
equipment for their application.

Austria: 84.178; 90.105

Canada: 81.75; 82.42; 82.165; 83.157; 84.83

European Communities: 81.65

Finland: 81.265; 84.59; 84.60; 84,61; 85.55; 85.106

France: 88.123

Netherlands: 82.138

Norway: 87.53

Sweden: 82.186; 84.172; 87.41; 87.115; 88.2; 88.280; 89.310

United States: 80.17.4; 80.17.5; 80.66; 80.67; 80.91; 81.24; 81.25;
81.44; 81.45; 81.47; 81.48; 81.49; 81.58; 81.59; 81.60; 81.61;
81.62; 81.85; 81.86; 81.99; 81.140; 81.161; 81.172; 81.173; 81.216;
81.220; 81.231; 81.235; 81.240; 81.254; 81.258; 82.163; 82.199;
83.200; 84.28; 84.43; 84.44; 84.45; 84.52; 84.53; 84.156; 84.157;
84.158; 84.168; 85.7; 85.107; 86.118

(e) PVC, chlorine

Austria: 90.148

Switzerland: 89.77

United States: 81.159
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(f) Heavy metals, particularly mercury and cadmium

Denmark: 88.61; 89.288

Hong Kong: 82.74

Japan: 82.9

Netherlands: 87.51

Sweden: 80.2; 86.195; 87.8; 89.80

(g) Other chemicals, toxic products and dangerous preparations

Austria: 81.201; 85.9; 86.198;

European Communities: 80.15.2.4;
85.103; 90.76; 90.235

Finland: 82.27; 82.28; 87.108;

Japan: 81.187; 81.237; 83.27;

Norway: 80.23; 80.56; 84.138;

Singapore: 86.206; 90.8

Sweden: 84.98; 84.195; 85.132;

Switzerland: 80.30

United States: 80.20.3; 80.96;
81.214; 82.85; 84.17

88.255; 89.23; 89.68; 90.3; 90.208

80.15.2.5; 80.15.2.6; 81.142; 81.290;

90.99;

86.38;

84.223;

90.165

86.135;

86.212;

89.95; 90.34

87.196

88.223; 90.84; 90.85

81.42; 81.157; 81.158; 81.204;

(h) Asbestos and related products

Canada: 88.186; 88.187

Denmark: 86.107

European Communities: 80.15.2.2

Finland: 88.95

Ireland: 84.87

Netherlands: 82.189

Singapore: 89.218
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Sweden: 81.6; 85.86; 85.166

Switzerland: 87.6

United Kingdom: 81.194

United States: 81.21; 86.18

V Waste: recycling and disposal, including batteries
and accumulators

Austria: 90.316; 90.270

Denmark: 81.288; 86.73

European Communities: 81.106; 89.195

Norway: 88.204; 89.±43

Sweden: 87.29; 90.209

VI Transport of dangerous products

Austria: 90.349

Canada: 82.106; 83.151; 83.209; 86.152; 86.153; 86.154

New Zealand: 80.63; 81.155

Sweden: 81.2; 82.41; 87.125

Switzerland: 85.22

United States: 80.9.3; 80.9.4; 81.111

VII Radiation

Belgium: 87.58

Czech and Slovak Federal Republic: 89.319

European Communities: 86.85; 86.161; 87.106

Japan: 86.208

Philippines: 86.134; 87.27

Sweden: 87.154
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VIII Conservation of endangered species

Netherlands: 90.274

Switzerland: 86.7

United States: 81.273

IX Energy conservation

Austria: 81.128; 81.129; 81.130; 82.145; 82.146; 82.181

Canada: 80.32; 80.85; 82.47

Denmark: 89.317

Germany: 81.11; 81.198; 81.199; 84.64

New Zealand: 80.62

Switzerland: 84.124

United States: 82.103; 83.135; 84.24; 87.49; 88.100; 89.222; 90.82;
90.295
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Inventory of Quantitative Restrictions¹

Restrictions justified under Article XX(b)
(For each product group, the number of individual products notified
at the CCCN or HS 4-digit tariff line level is shown in brackets

following the name of the country making the notification)

Product description with
CCCN number

Animals and vegetables and products,
prepared foodstuffs, beverages, tobacco
01-24 Argentina(2); Canada(8); COte d'Ivoire(15); Cuba(2);

India(14); Japan(l); Republic of Korea(2); Morocco(15);
South Africa(106); Switzerland(3); Thailand(4); Turkey(l)

Mineral products
25-27 South Africa(l)

Chemicals and products
28-38 Canada(5); COte d'Ivoire(l); Czech and Slovak Federal

Republic(2); Hong Kong(l); Japan(16); Republic of Korea(l);
Malaysia(5); Peru(l); South Africa(48); Switzerland(5);
Thailand(7); Turkey(l)

Plastics and rubber and products
39-40 Japan(l); Switzerland(l)

Leather, fur and products
41-43 South Africa(4)

Wood and products
44-46 South Africa(16)

Textiles and clothing
50-63 Cote d'Ivoire(2); South Africa(11)

Footwear, headgear, etc.
64-67 South Africa(2); Switzerland(l)

Stone, plaster, cement, asbestos, ceramics, glass
68-70 Morocco(l); South Africa(l); Thailand(l)

Precious metals and stones
71-72 Malaysia(6)

¹The inventory contains the latest information available to the
secretariat. The next comprehensive, biennial notification exercise by
contracting parties is due to take place in April 1992.
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Base metals and products
73-83 Malaysia(l); South Africa(l); Switzerland(l); Thailand(l)

Machinery, electrical equipment
84-85 Malaysia(l)

Vehicles, aircraft, vessels
86-89 Thailand(l)

Optical, photographic, and other instruments
90-92 South Africa(l)

Arms and ammunition
93 Canada(l); Malaysia(2); Switzerland(l); Turkey(3)

Misc. manufactures
94-98 Canada(2); Cote d'Ivoire(l); Japan(l); Malaysia(l)

Works of art
99 Japan(l); South Africa(l)

Restrictions justified under Article XX(g)
(For each product group, the number of individual products notified
at the CCCN or HS 4-digit tariff line level is shown in brackets

following the name of the country making the notification)

Product description with
CCCN number

Animals and vegetables and products,
prepared foodstuffs, beverages, tobacco
01-24 Cote d'Ivoire(2); India(1); Jamaica(l); Japan(3); Peru(3);

Philippines(5); South Africa(18); Thailand(6)

Mineral products
25-27 EEC France(7)

Wood and products
44-46 Thailand(1)

Base metals and products
73-83 Thailand(1)

Machinery, electrical equipment
84-85 Thailand(2)
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Restrictions justified under Article XX(h)
(For each product group, the number of individual products notified
at the CCCN 4-digit or HS 6-digit tariff line level is shown in

brackets following the name of the country making the notification)

Product description with
CCCN number

Animals and vegetables and products,
prepared foodstuffs, beverages, tobacco
01-24 COte d'Ivoire(1); India(2); Indonesia(1); Jamaica(l);

Kenya(l); Malaysia(l); Norway(3); Philippines(l);
South Africa(7); Thailand(l); Yugoslavia(3)

Chemicals and products
28-38 Yugoslavia(11)

Textiles and clothing
50-63 Thailand(6)

Machinery, electrical equipment
84-85 Thailand(l)


