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Note b' the Secretariat

1. The Sub-Committee on Trade and Environment held its second meeting on 12 July 1994 under
the chairmanship of Ambassador Luiz Felipe Lampreia of Brazil. The agenda for the meeting, contained
in PC/AIR/8, was adopted.

2. The Chairman stated that the purpose of this meeting was two-fold. The first was to review
the work programme contained in the Decision on Trade and Environment (MTN.TNC/W/141) in
order, inter alia, to identify more clearly needs in specific areas for additional factual, background
material and information that would be of use and would need to be provided in a timely way as work
in the Sub-Committee proceeded.

3. The second purpose was to review the work accomplished by the Group on Environmental
Measures and International Trade (EMIT Group) and by the Committee on Trade and Development
(CTD) in the areas of the work programme that, through his informal consultations, he understood
delegations to consider should be the initial focus of the Sub-Committee's work. These areas were
the first, third and sixth items ofthe work programme'. Specifically, the first item read "the relationship
between the provisions of the multilateral trading system and trade measures for environmental purposes,
including those pursuant to multilateral environmental agreements"; the third item read "the relationship
between the provisions of the multilateral trading system and: charges and taxes for environmental
purposes, and requirements for environmental purposes relating to products, including standards and
technical regulations, packaging, labelling and recycling"; and the sixth item read 'the effect of
environmental measures on market access. especially in relation to developing countries, in particular
to the least developed among them, and environmental benefits of removing trade restrictions and
distortions".

4. He added that the aim of reviewing the work of the EMIT Group and the CTD in the context
of these three items was to identify specific issues and questions on which the Sub-Committee should
proceed to expand and deepen its understanding during its next few meetings in order to allow it to
progre ss with the mandate given to it in the Decision on Trade and Environment. He noted that
delegations may wish, in ;heir interventions, to address both purposes together and it was his intention

'For purposes of clarity, hereafter the items in the work programme of the Ministerial
Decision on Trade and Environment will bc labelled according to the order of their numerical
listing in the work programme. For example, the first item which reads "the relationship between
the provisions of the multilateral trading system and trade measures for environmental purposes,
including those pursuant to multilateral environmental agreements" wil! be called the first item of
the work programme; the second item which reads 'the relationship between environmental
policies relevant to trade and environmental measures with significant trade effects and the
provisions of the multilateral trading system" will be called the second item; etc.
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to try to draw out from this meeting those specific issues and questions on which the Sub-Committee
would devote its initial work and the factual background material that it would need in order to do
so.

5. Finally, he also noted that the relevant documents for this review were specified in the agenda.
They were L/7402 on the work of the EMIT Group and COM .TDJW/509 on the work of the Committee
on Trade and Development. In addition, although not listed as one of the areas for initial work, as
several delegations had mentioned in the informal consultations that the issue ofdomestically prohibited
goods should be taken up in the not too distant future, he referred to the relevant documentation on
that subject. This included documents C/W/605/Rev. 1, Spec(89)48 and 52; Spec(90)3, 12, 20, 27,
36, and 39; Spec (91)3, 4, 23, 60, 62; DPG/W/8; DPG/W/11; L/6769; and L/6872.

6. The representative of Austria considered that extensive work had already been done with regard
to the first item of the work programme in the context of the EMIT Group. Therefore no additional
factual background material was needed as further discussions and clarifications could be built upon
the EMIT Group's work. With regard to the second item, he considered that some of the measures
falling under this heading could be dealt with under the third item. However, it could be useful to
begin an analysis of what might eventually fall under this category as opposed to the third item, and
the Secretariat might provide material in this regard.

7. His delegation viewed the third item as a priority for further work, It was intended to cover
in general terms the use of economic instruments to realize environmental goals. Initial analysis Iad
already been done through the work on packaging and labelling in the EMIT Group and future work
could build upon this. Further work should be on the basis of additional documentation on, among
other instruments, energy taxes, border tax adjustments, emission charges, tradable permits, recycled
content requirements, waste management and the role of life-cycle analysis. Further scrutiny of measures
related to road traffic policies would also fit in this category. On a general level, he imagined that
this item could relate these measures to the concept of 'cost internalization". This concept referred
to the actual occurrence of external costs triggered by an economic activity; internalization itself had
to be seen as the correct valuation of environmental costs followed by their integration into the prices
ofproduction and/or consumption. The Polluter Pays Principle would be an important tool in facilitating
this internalization process. However, the question arose whether the existing framework of trade
rules fostered cost internalization. Further work would have te consider how this could be clarified
and eventually promoted through the GATT/WTO.

8. On the fourth item, his delegation considered that the extensive documentation and discussion
held in the EMIT Group was sufficient as far as factual material was concerned for the time being.
On the fifth item, his delegation would consider it useful if the Secretariat could prepare a factual note
dealing with the different systems presently in use in different MEAs and in the trading system. New
and emerging systems involving compliance-control, monitoring, verification and the development
of multilateral consultative mechanisms could also be presented in such a note as these systems would
likely play a dispute avoidance role, which was important for the stability of international relations
both in the trade and environmental field.

9. Returning to the first item, he considered that the Sub-Committee should try to move beyond
the first stage ofanalytical work and endeavour to produce some kind ofsynopsis such as the submission
by his delegation contained in TRE,'W/19. In order to identify common ground or at least to understand
better existing differences, he suggested other delegations provide the Sub-Committee with similar
considerations. He added that the emphasis on the third item should be on standards, technical
regulations and recycling in order to reach a level ofunderstanding similar to that achieved on packaging
and labelling in the EMIT Group. His delegation supported the approach of identifying possible effects
of environmental measures on market access and possible environmental benefits oftrade liberalization.
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10. With regard to the question of observers, his delegation supported the view that the same
regulation as in the Preparatory Committee should prevail. He added that the OECD had done interesting
and advanced work on some issues on the Sub-Corrmittee's agenda and the OECD Secretariat had
maintained close contact with the GATT Secretariat on the matter. The quality of OECD work had
been praised by the Commission on Sustainable Development and their participation would benefit
the Committee.

il. The representative of Brazil noted the breadth of the work programme which was designed
to allow delegations to address all their related concerns. However the process in the Committee would
have to take into consideration the time-frame which was envisaged in the Decision. In this regard,
the Sub-Committee should take as its horizon the first Ministerial meeting of the WTO, where the work
of the future Committee would be reviewed. Therefore, the Sub-Committite's would should be viewed
as the start of a process which would be continued by the Committee, rather than preparatory work.

12. His delegation supported the idea of conducting a first assessment of all the issues before the
end of this year. The opportunity to address all the issues in the initial phase of work would allow
first, an evaluation of the stage of discussions on the different issues that were already examined in
the past; second. to undertake a first attempt at identifying issues in areas such as TRIPS and services
where practically no discussion in terms of their relationship with environmental measures had taken
place in the past; third, an initial re-examination of the issue of domestically prohibited goods, where
a draft decision. although basically finalized, couId not be approved in the past. On the latter.
re-examination should be done in the light of the recent developments in the discussions on trade and
environment and of the fact that not many delegations were involved in the process of preparing that
draft decision four years ago. His delegation suggested, therefore. that the Secretariat prepare a summary
of discussions held on this item. In addition to containing information on the past treatment of the
subject, this summary could make reference to relevant documents as appropriate, so as to guide
delegations into the issue, especially those that had not participated actively in the past.

13. Regarding those items where discussion already had taken place either in the EMIT Group
or in the CTD, the analysis was at different levels at present. Of these items, his delegation agreed
that the first, third and sixth would merit initial analytical efforts. Therefore, the autumn meetings
could have an agenda for each meeting composed of two parts: items for a first assessment that would
ensure review of all items by the end of the year; and an analytical discussion of the three items agreed
which could be fragmented into more specific issues.

14. He considered that the most progress in the EMIT Group had been on the relationship ofMEAs
and the mules of the multilateral trading system, the first item of the work programme. The difficulties
that may arise from the use of trade measures in MEAs had been identified and suggestions on the
path to follow to deal with them had been made. His delegation had supported the idea of a collective
interpretation of Article XX while recognizing that other options existed, such as the development of
a waiver procedure. His delegation was open to examining the approaches, however, the real issue
was to find an equilibrium between promoting recourse to multilateral solutions when dealing with
environmental problems on the one hand and ensuring that Members of the WTO would not be arbitrarily
affected eitherby disguised protectionism or the imposition ofenvironmental values throughtrade policy
action, on the other hand.

15. From pas. discussions it seemed clearthat, in any ofthe approaches suggested, one key element
in this balancing exercise was the definition of MEAs. In this connections discussions could continue
to focus on the examination of issues like country coverage or specificity in determining the use of
trade measures in order to arrive at greater clarity about where it would be possible to go. Given that
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discussions had advanced the most on this item, it would be important that discussions on the third
and sixth items catch up.

16. He added that the third item was in fact a cluster of issues. Among the issues involved, past
discussions had concerned packaging and labelling. In both those areas an initial identification of possible
trade effects of the measures was carried out and a number of actual or potential problems were
identified. This analysis was still incomplete and it would be necessary to progress in the examination
of the measures in the light of the disciplines of the multilateral trading system. Past experience had
shown that the problems related to environmental packaging requirements or schemes were quite different
from those of ecological labelling, and the practice of separating those issues should be maintained.
Other issues that could be the object of attention were internai taxes for environmental reasons and
the related issue of border adjustment on one hand, and recycling requirements on the other. The
Sub-Committee could begin by an analysis of the potential trade consequences of those measures.
recognizing that in the case of recycling some work had already been done. Examination could also
be conducted in light of the multilateral trade disciplines in order to identify possible problems posed
by international trade or on their legitimate environmental use. Separate discussion of these four issues
could constitute an important part of the Sub-Committee's work in the fall.

17. The sixth element also underlaid most of the examination ofother items ofthe work programme,
to the extent that h invited an analysis of trade effects of the measures under examination. I; was clear
that initial efforts under the CTD could be much developed. The process under the CTD last year
faced a number of difficulties, including the intensification of Uruguay Round negotiations, and only
one formal meeting devoted to this issue. His delegation considered that the lines explored there could
be pursued in the Sub-Committee in order to give adequate follow-up by the WTO to the preoccupations
and principles expressed in Chapter 2 of Agenda 21 as it related to market access.

18. In the CTD. his delegation had tried to highlight a number of areas where GATT discussions
should take place and this was reflected in the report of the Chairman of the CTD to the
CONTRACTING PARTIES last yar. On that occasion, his delegation suggested that the Secretariat
prepare papers on pastGATT activities on tariff escalation and internal taxation on tropical commodities,
especially when these were not produced internally. His delegation reiterated this request as it could
be a good starting point to add focus to future discussions under this topic. Finally, his delegation
considered that a database on trade and the environment that would increase knowledge about practices
of members of the WTO in this area should continue to be discussed from where it had stopped in
the CTD. i.e. at consultations on the kind of information considered relevant and discussions on the
feasibility and format of such a database. taking into consideration the work developed in other
organizations, like UNCTAD.

19. The representative of Korea believed that it was important to maintain the mutually supportive
link between trade and the environment. Trade measures for environmental purposes should only be
employed within the framework of the multilateral trading system, and on the basis of transparency,
justifiability, non-discrimination, and least trade-restrictiveness. Unilateral trade measures should not
be used as an excuse for imposing a country's environmental standards on other countries. He stressed
that the Sub-Committee should proceed cautiously and thoroughly and those items not discussed in
the Sub-Committee this year should be passed to the Committee on Trade and Environment.

2Q. Fie added that the Sub-Committee should maintain effective coordination and close collaboration
with relevant bodies within and outside the WTO system. Within the WTO framework, a clear division
of work between the Committee and Trade and Environment and the CTD was required. The
Commission on Sustainable Development, at its second session, welcomed the initiative of
UNCTAD/UNEP to establish a forum complementary to the WTO. It would be useful for the Secretariat
to regularly provide delegations with the relevant trade related environment decisions or resolutions
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adopted by key international bodies. He added that the Secretariat could also prepare papers on
developments related to Intellectual Property Rights in MEAs or in United Nations bodies, including
those in the Conventions on Climate Change and Biodiversity and papers on changes and new
developments in trade-related provisions of MEAs.

21. Regarding the first item of the work programme, he considered that internationally accepted
principles on trade measures for environmental purposes, such as avoidance of unilateral measures,
the least trade-restrictive principle and proportionality, should be further elaborated within the framework
ofthe WTO. Two challenging questions, namely the issue of extra-jurisdictional action, and the trade
provisions of MEAs that applied to non-parties, should be further elaborated. In particular, ways and
means for the harmonization of trade provisions in MEAs and GATT/WTO rules required further
exploration, with a view to ensuring the stable and predictable operation of the multilateral trading
system.

22. Regarding the third item, he considered that the effect on trade of environmental taxes and
charges could be analysed on a case-by-case basis, taking into account that environmental taxes and
charges could have countervailing or cross-retaliatory effects if they were assessed against products
imported from states not operating such systems; that if imported goods were already taxed in exporting
countries, there might be a danger of double taxation in importing states; and that since they could
have differentiated effects on trade, transparency could be enhanced by strengthening notification and
publication procedures to cover cases not found in the TBT/GATT regulations. His delegation agreed
with paragraph 56 of document L/740'2 on the issues that needed further elaboration. He would like
discussion to focus cn whether the requirements of recycling, reuse and disposal of packaging waste,
as well as economic instruments, such as deposit refund systems, were compatible with GATT/WTO
provisions; how to better handle the impact of packaging and labelling on market access; and how
to better administer GATT/WTO provisions to enhance ex-ante transparency for packaging and labelling
requirements.

23. With regard to the sixth item, his delegation considered that market access was one of the vital
issues for developing countries. Particular attention should be given to this issue in considering the
first through fourth items. He considered the discussion should focus on the selection and environmental
impact of primary industries of interest to developing countries that were vulnerable to trade measures
for environmental purposes, e.g. timber, metal and ore. Since this item has been taken up earlier by
the CTD. a clear division of work or close collaboration with the CTV should be arranged.

24. On the question of observers, his delegation supported, in principle, the participation in the
Committee meetings of inter-govenmental organizations. However, the scope of participating observers
should be limited to organizations directly linked to the Committee's work, namely UNEP, the CSD,
UNCTAD, the World Bank, the IMF, etc. that were present at the EMIT Group meetings. The
participation of non-governmental organizations should not be allowed, nor should the distribution
ofverbatim reports be permitted. Nevertheless, information such as summary reports could be provided
to NGOs in the form of press releases.

25. The representative of Sweden. on behalf of the Nordic countries. was satisfied that the
Sub-Committee was moving into more substantial work. Her delegation underlined the importance
it attached to a close and active cooperation between organizations dealing with trade and environment.
This had proved valuable in the past and should continue as the new Committee was starting its work
and would need input from many sources. In addition, participating delegations had a great responsibility
to contribute actively in this process.

26. Her delegation was particularly interested in the first item of the work programme. Global
environmental problems were pressing items on the world's agenda and her delegation was anxious



PC/SCTE/M/2
Page 6

to find ways of accommodating trade measures taken under MEAs in the GATT/WTO system. The
issue of MEAs and the GATT rules had been the focus for much analysis in the EMIT Group which
had looked at some probable ways of integrating the MEAs into the trading rules. Different legal
approaches had been presented and issues had been discussed such as what should characterize MEAs,
which criteria must be fulfilled, ihe specificity of trade measures, discrimination, etc. Although the
analysis had come a long way, her delegation was not ready to draw conclusions and discuss exact
solutions. She considered that an issues paper from the Secretariat might be helpful to focus discussions.
This could deepen the analysis ofthe EMIT Group and highlight the different legal approaches presented
and questions for further discussion. It could draw out specific issues for discussion in the Committee
and for possible further elaboration by the Secretariat.

27. The second item was general and covered many areas, some of which were covered under
the third item. Her delegation considered that importantly environmental principles related to the
multilateral trading system could be discussed here, such as the Polluter Pays Principle and the
Precautionary Principle which were central to the formulation of environmental policies and provided
a background for many environmental measures. A starting point for analysis would have to be a
presentation of relevant environmental principles which had trade effects. This could be made by the
Secretariat. in cooperation with UNEP, although it was not urgent. For balance. it would also be
necessary that such a discussion be completed with an analysis of how trade principles accommodated
important environmental needs. For example, the trade concept of "like product", which was central
both from a trade and environmental point of view.

28. The third item was highly relevant for the trading system. Charges and taxes for environmental
purposes at present did not pose a great problem to the trading system, probably due to the fact that
they were in most cases levied at quite a low level and thus did not lead to competitive advantages
or disadvantages. An increased use of economic instruments and raised levels of taxes and charges
would, however, change the picture considerably. In this context. she considered that the concept
of welfare gains from liberalized trade. compatible with sustainable development, accentuated the need
to internalize environmental costs. Some experts considered that this might be best done through
increased use of environmental taxes which would make this issue all the more relevant. If the use
of taxes and charges for environmental purposes increased, how could this be done with the least effects
on trade?

29. She added that the GATT system, under certain conditions, allowed for border tax adjustment
for charges and taxes levied on products. The Agreement on Subsidies and Countervailing Measures
contained an important footnote dealing with energy inputs that were consumed in the production of
products that were exported. Initial work was contained in the Secretariat paper TRE/W/20 which
could be the basis for initial discussion. Other specific issues to study further could be how present
trading rules allowed for: product taxes concerning the characteristics of a product; trade with
transferable emissions rights: emission taxes; and refund and deposit systems. Questions to be answered
would be under which criteria (non-discrimination, equal treatment, like product treatment, etc.) could
the above economic instruments and others be used already. This would provide excellent guidance
to environmental a-nd financial policy makers when making decisions. It would also be interesting
to examine what charges and taxes were in use today. It would be valuable to get an idea of to what
extent charges and taxes were levied on primary products and products at an early stage in the production
process. UNCTAD had done work on the internalization of environmental costs and some relevant
aspects from this work could be taken up by the Committee.

30. She considered that the fourth item had been thoroughly discussed in the EMIT Group. The
process would benefit from a summary and some conclusions of where the Sub-Committee stood.
Her delegation considered that there was an emerging consensus on many of the transparency issues
discussed and recording them would provide an important basis for further work in this area. She
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suggested that the Secretariat make a summary and draw some conclusions form the work done earlier
on transparency in the EMIT Group.

31. She noted that most countries were aware of and had experienced the positive and negative
effects that measures based on environmental considerations could have on the possibilities for market
access. As UNCTAD is focusing on these issues, her delegation proposed that UNCTAD be asked
to contribute to discussions. One interesting aspect to this item was the environmental effects of tariff
escalation. Low duties for raw materials and higher ones for processed goods naturally might have
an influence on where production took place and how a country's natural resource base was used.
The question of export restrictions for some primary products was also often mentioned in the
environmental context. It could therefore be valuable for future work if the Secretariat, in cooperation
with the Tariff Division, provide the Committee with input concerning tariff escalation, its occurrence
and design, as well as rules and experiences concerning export restrictions. Maybe some interesting
experiences could also be drawn from the Uruguay Round Negotiating Group on Natural Resource-Based
Products (NRBPs).

32. With regard to the seventh item, the negotiations on an agreement on domestically prohibited
goods were not, from a technical point of view, far from a conclusion when they were interrupted.
Most of the substance in the agreement was already there in the form of treaty language. There might
be a need for a technical revision of the text to see that it was still adequate and some minor details
still needed to be finalized. This could be achieved within a few months and the Sub-Committee could
have the satisfaction of successful concluding one of the items on its work programme. Therefore,
her delegation suggested that the Chairman start consultations on the reopening ofthe DPG negotiations,
with a view to finalizing them perhaps by the end of the year.

33. Finally, considering that the Agreement on Trade in Services and TRIPs were new to the GATT
and had not yet corne into force, it was somewhat difficult to start evaluating their environmental effects.
The TRIPs Agreement in particular had been subjected to a lot of criticism concerning its environmental
aspects and in relation to the implementation of the Biodiversity Convention. Some of this was based
on misunderstanding. To ensure a better understanding of the TRIPs Agreement she suggested that
the Secretariat provide an "evaluation/description" of the TRIPs Agreement, giving a more thorough
explanation of its environmental aspects. This would provide more solid ground when the analysis
started.

34. The representative of the European Union noted that this Committee would deal with the three
pillars of the WTO: goods, intellectual property and services. Further, the Committee was not tied
to a deadline of 1 January 1995; his delegation viewed the date of the next Ministerial Meeting as
the most important date for the Committee's work. From this he noted that the Committee did not
have to rush into looking at each and every subject before the end of the year. On the contrary, each
meeting should be devoted to a given subject after which work would subsequently continue in such
a way so as to give a horizontal view of all subjects and each subject would be brought to an equal
qualitative footing.

35. He added that the Secretariat had already prepared a lot of documentation for the Committee
which should now be updated in the light of the new approach and broader focus. The EMIT Group
had concluded its work for some time but in this time developments had occurred for which the
Secretariat's input was needed. Therefore, generally speaking, he suggested that the Secretariat prepare
documentation along three headlines: (i) summing up what had happened in other international
organizations; (ii) more detailed, in-depth analysis of what had occurred; and (iii) the records of
meetings which would refresh memories and update each item on the agenda.
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36. Regarding the first item. he noted that there was a broad, blurred area in which there were
some issues that were agreed and some which were not. Certain issues were obviously beyond any
discussion such as restrictive trade practices applied between members of a given agreement. These
were outside the competence of the GATT as they were negotiated among countries which were
responsible for their own actions.

37. Where the discussion in GATT did start was when members of an MEA decided to apply
measures towards innocent parties. Here the discussion should focus on the discriminatory nature of
such measures. When measures were not discriminatory there was a certain consensus which became
established which made those measures acceptable in certain conditions. The Secretariat could help
the Sub-Committee by looking into the concept of non-discrimination in Article XX, which was a rather
subtle concept applied in the SPS Agreement.

38. Another aspect which could be examined in-depth was the issue of eco-labelling. Many used
eco-labelling systems and had to deal with them from an active or a passive point of view, so further
understanding on this issue could be developed. Three points had been flagged in this area: (i)
transparency; (ii) non-discrimination; and (iii) access to certification and the possibility of attaining
the product which underwent eco-labelling. Another relevant question was to what degree the
TBT Agreement would be applicable or not and, if it was not applicable, to what degree could it be
made applicable, particularly as regards a potential code of conduct? He added that there was also
a lot of work to do with regard to recycling.

39. He concluded that his delegation was open-mined on the question of observers. Certain issues
possibly should be dealt with only by the Preparatory Committee, but his delegation believed that
governmental organizations should have the right to observer status in the Committee.

40. The representative of New Zealand considered that it was important for the Committee to focus
its work if it was to make progress. He supported focusing on the first, third and sixth items, although
he noted that they were very broad and each encompassed a wide range of issues. He noted that in
previous work on trade and the environmental, most progress had been achieved by choosing one or
two sub-items within a particular item for focusing work at the next meeting. This allowed capital-based
experts to prepare detailed interventions on a common subject and would provide the Committee with
sufficient information to then consider how to take work further on these issues and on others which
may emerge from that analysis. Such analysis would provide useful background guidance for approaches
to taking up other issues in the work programme.

41. He considered that the Sub-Comrnittee could use several papers that had been produced by
the Secretariat for the EMIT group which had yet to be fully discussed by delegations. One of these
was TREIW/20 on border tax adjustment. This document was of direct relevance to the third item
of the work programme and would be one way of useful!y beginning work on this item. Because the
first item included dimensions beyond the old item one of the EMIT Group, he suggested that useful
initial analytical work could look at the necessity and effectiveness of various measures in different
contexts. This work could proceed on a generic case study type approach (such as considering measures
of a certain type in different situations) and consider the trade effects (and consequent effects on economic
activity) of various types of measures in different situations and under various types of approaches.
He added that in each of the items, elements of the sixth item on market access would be brought into
play. There may, however, be other dimensions of the sixth item on which it would also be useful
to begin work in a focused analytical way and his delegation was open to suggestions.

42. The representative of India thought that the idea of this prologue meeting was a good one,
because it allowed an airing of views and wou!d enable the Sub-Committee to get down to business
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when it would meet in the fall. He agreed with the interventions of the representatives of Brazil and
Korea and with several of the points made by the representatives of Austria and Sweden.

43. On the first item of the work programme, he was not sure that the Sub-Committee could move
beyond the analytical phase. There was no doubt that this work was at a fairly advanced stage, but
he was not sure it was ready for a prescriptive phase, as this would have an influence on discussion
of the other items. He supported the representative of New Zealand's call for a continuation of the
analytical phase, but with a slightly different emphasis. He also agreed that it could be useful to look
at the effectiveness and necessity of measures.

44. He considered that the second and third items were related and that some of the Secretariat
papers that came out during the days of concluding the Uruguay Round were not looked at closely
and should be re-visited. In particular, he considered that the paper on border tax adjustment
(TRE/W/20) was extremely important and had not received the attention that it deserved.

45. He urged delegations not to let principles like cost internalization or life cycle analysis cloud
what should be an impartial analysis of actual measures when looking at the relationship between the
provisions of the multilateral trading system and, for example, charges and taxes and packaging and
labelling. His delegation considered that this analysis should be viewed within the framework that
was given in the TNC Decision of 15 December 1993 which talked about an open, equitable.
non-discriminatory multilateral trading system.

46. He noted that not even the Rio Declaration advocated an absolute acceptance of cost
internalization. even in those principles which talked of national authorities endeavouring to progressively
internalize the costs without distorting international trade and investment. To have the principle of
cost internalization in mind when examining charges and taxes or packaging and labelling would lead
to a certain bias in the work. It was understood that a trade-off was necessary and that is what the
Sub-Committee's work was about. The measures should be looked at impartially and objectively to
come to some kind of conclusion as to whether modification of the provisions of the multilateral trading
system was really necessary.

47. He agreed that there was probably enough material on transparency. He also had no problem
with a factual note by the Secretariat on dispute settlement if that was wished by a large majority of
the delegations. He considered that the effect of environmental measures on market access was a cross
cutting item and he would be reluctant to have one half-day meeting on this item and then leave it to
the CTD and UNCTAD and so on. He considered that every time an environmental measure which
had a trade effect was discussed, its impact on market access should be borne in mind. This was
imperative for developing countries.

48. He added that domestically prohibited goods, services and TRIPs were in need of attention.
As it may not be possible to do anything before the end cf the year, he considered that work should
start early next year. This would tie in with the logic of bringing all items of the work programmeme
to an appropriate level and then move to a prescriptive phase. This was not to say that there should
be no more work on MEAs, but other items would have to be brought to an appropriate acceptable
level. As all the issues were inter-linked, it would be difficult to move to a prescriptive phase on one
item without that influencing the other items. Therefore, at some point next year there was a need
for more work on these three items.

49. On observership of governments, his delegation had no problem. With regard to the OECD,
he noted that in a meeting on services some delegations had put off decisions on the application of
a regional organization on the basis of two principles: (i) universal membership; and (ii) demonstrated
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technical expertise. His delegation would be willing to go along with those two criteria for observership
by organizations. Lt may be useful for a horizontal, global decision on this at some point.

50. Finally, although he agreed that the NGO Symposium was a success and that the Secretariat
should keep up whatever dialogue it could with NGO's. he considered that perhaps there were better
ways of doing it than inviting them to the GATT and having another symposium.

51. The representative of Malaysia. speaking on behalf of the ASEAN contracting parties, considered
that the Sub-Committee's focus would naturally be on how trade and the environment inter-related.
It was useful to remember that the most important work to do within the GATTIWTO System was
to look at the impact of environmental measures on trading opportunities and on market access and
whether in the future it could be ensured that trade would continue to flourish despite environmental
measures.

52. The Sub-Committee's future work it should be guided by the Ministerial Decision, and should
take into account what had been done so far in the EMIT Group and in the CTD. Delegations should
therefore look at all the relevant documentation and perhaps follow up on some of the suggestion .de.

53. The environment question encompassed activities from the extractive industries, such as timber
and minerals. to the production stage where PPM's were discussed. Finally there was the export and
consumption stage where there were various regulations at the border as well as internally. There
were rules developed at all levels of governments and it was important that for transparency purposes
a comprehensive inventory was elaborated of measures at the borders as well as those internal regulations
pertaining or practised by various countries that had an impact on the exports of countries. in particular
developing countries.

54. The Sub-Committee would have to look into questions such as requirements for building
materials. apart from labelling and packaging requirements. that would skew the preferences of consumers
to certain things unlabelled for instance. Information would have to be gathered as comprehensively
as possible so that all delegations would be educated to the maximum on what were the measures being
practiced by countries and producer countries that had an impact not just on the environment, but on
trade. This was emphasized by the representative of Korea. when he mentioned the need for
notifications.

55. On the question of observers, his delegation supported the idea of maintaining the practice
established by the Preparatory Committee. This was actually the start of a new chapter on the work
that we were taking on from the EMIT Group as well as from the CTD. and perhaps the subject could
be reviewed under the Committee. He added that with the aim and spirit of trying to achieve greater
efficiency and as much input as possible from the well informed bodies, there were probably ways
oforganizing discussions, meetings or consultations that could benefit from valuable inputs from various
governmental or non-governmental organizations. These could be reviewed on a case-by-case basis.
so as not to be overwhelmed by participation from all kinds of organizations. He stressed that the
focus should be trade related.

56. He agreed that the work should be pursued as agreed and particularly focus on measures which
had a direct impact or. market access. In the meantime it would be useful to have a comprehensive
inventory of measures at the borders as well as the internal regulations being practised by countries
that had an impact on consumption and enhanced the import interests of developing countries in various
markets.

57. The representative of Mexico believed that it was most appropriate and constructive, as the
experience in the EMIT Group had shown. to approach discussions on the issues by focusing on specific
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questions. As a preface, she reaffirmed her delegation's basic position that the work programmeme
was to be an integral programme. On that basis, progress on ail the issues should be made in the most
balanced and homogenous way possible, without taking up one or other of these issues precipitously
in isolation. Bearing this in mind, the Sub-Committee should as soon as possible focus discussion
on questions and aspects which were referred to during the meetings of the EMIT Group and the CTD
but were not the subject of any formal discussion. This would bring these questions up to a similar
level of consideration as those on which significant progress had already been made.

58. Regarding the three areas of focus, her delegation suggested that the focus for discussion be
charges and taxes for environmental purposes. The Sub-Committee already had some basic
documentation prepared by the Secretariat which had not yet been discussed (TRE/W/20) which could
be used to commence analysis of the trade impacts of these types of measures, as had already begun
in the area of environmental packaging and labelling. The need for further material and background
information on this question could be defined as the discussion progressed.

59. Her delegation agreed that analysis of the second indent of the third item was not yet complete.
The analysis of the trade impact of these environmental requirements should be carried further,
particularly in relation to recycling and handling of waste. It was only when a satisfactory level of
understanding of the trade effects of all types of requirements and measures included under this item,
including those on environmental packaging and labelling, had been reached that it would be possible
to move on and review the relationship between these measures and the provisions of the multilateral
trading system. Once that second stage had been reached. the Sub-Committee could review be need
for background material from the Secretariat. We could also take advantage of documentation prepared
by other organizations such as UNCTAD.

60. With regard to the first item. her delegation considered that the EMIT Group had made
considerable progress concerning MEAs. It should be borne in mind that this item of the work
programme was broader than the former item of the agenda of the EMIT Group. Therefore her
delegation considered that, as far as this new item was concerned, attention should focus on questions
which would allow it to be studied in its new and comprehensive dimension.

61. Her delegation agreed that the questions by New Zealand on "need" and "effectiveness" were
the most appropriate for this. An analysis focusing on these questions would allow the Sub-Committee
to assess the trade effects of various types of trade measures used for environmental purposes and
subsequently. once the problem was better understood, we could examine the relationship between
those measures and the provisions of the multilateral trading system.

62. With reference to the sixth item of the work programme, her delegation believed that
consideration of the question of the "effect of environmental measures on market access. especially
in relation to developing countries" should be borne in mind in discussions on ail items in the Sub-
Committee's work programme. Horizontal consideration of this question should deal both with the
negative trade effects that could be suffered by developing countries as a result of the application of
various environmental measures, as well as the positive effects which such measures could have in
terms of promotion of environmentally friendly products and services from developing countries.

63. Along the same lines, her delegation hoped that the second part of the sixth item, which referred
to the 'environmental benefits of removing trade restrictions and distortions" would allow further study
of elements mentioned at meetings of the CTD, especially those referred to by the delegation of Brazil,
for example, the effectofgraduated tariffs, etc. Finally. she considered that the Secretariat could provide
the Sub-Committee with documents on TRIPs and Services. and her delegation supported the timetable
of meetings.
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64. The representative of Australia considered that in progressing the work programme it would
be important for the Sub-Committee to balance on the one hand the need to focus on particular issues
in order to encourage as much substantive examination as possible, with also the need, on the other
hand. to continue to see individuals issues within a broader context of the work programme as a whole,
in particular the interlinkages between ail the various issues. Her delegation supported the idea to
focus on the three identified issues. If it was possible to have an initial discussion of ail the items
before December, this might be useful to help to identify some of the interlinkages among issues in
the work programme. In her delegation's view, the Sub-Committee should not let the aim of trying
to discuss everything in some way prevent more detailed consideration of a number of other items.
Her delegation agreed that the most important date for the Sub-Committee was the next meeting of
Ministers rather than the end of this year. although that was an important milestone.

65. She added that in considering ail items of the work programme. there were issues that the
Sub-Committee should remain focused on and note the way in which they overlapped. Firstly, there
were the international trading rules and the need to keep those foremost in mind. The Sub-Committee
would need to ensure that both existing rules and those which were to come into effect next year were
clearly understood and. in assessing their adequacy with the environmental issues before the Sub-
Committee, that maintaining the open, equitable and non-discriminatory nature of the multilateral trading
system was the priority. in order also to ensure that trade and environment policies were mutually
supportive.

66. She added ihat an important cross-cutting issue. although an element of the work programme
in its own right. was the impact on actual trading opportunities including market access, especially
in relation to developing countries. This issue related both to the trade impact flowing from trade
restrictive measures but also to the contribution which improved trading opportun.:es could play in
furthering the objective of sustainable development. Finally. her delegation saw as an institutional
aspect the concerns regarding the relationship between the multilaterai trading system and other fora
and other patterns of national action and inter-gover unental and international cooperation to deal with
the common concerns which :-11 within the broad scope of sustainable development. In this context.
on the question of observers. the pattern set by the Preparatory Committee would be suitable for the
Sub-Committee. but that further requests could be considered on a case-by-case basis.

67. In terns of additional background material. her delegation suggested that the Secretariat update
document TRE/W/14 to take into account recent developments and to update the information prepared
for the EMIT Group on MEAs. Also further background information on packaging and labelling should
be a priority for advancing work in this area.

68. The representative of Canada agreed with the delegations of New Zealand and Brazil that the
three items agreed for initial focus should be broken down into more specific issues so that delegations
could prepare for the meetings in the fall. Her delegation considered that the Sub-Committee should
begin its work with an assessment of the trade effects of the types of trade-relaied environmental measures
referred to in the third item. with particular emphasis on questions of necessity and effectiveness.
In addressing these questions, the potential extrajurisdictional impacts of certain uses of life cycle
analysis. particularly with respect to PPM criteria or requirements. would be a central issue. An analysis
focused int his way would provide the background needed to then address the relationship of these
types of measures to the trade rules. She agreed that the Sub-Committee should begin examination
of taxes and charges. and noted that many of the concepts and trade effects would be similar to those
aiready identified in previous work on packaging and labelling and connections should be made to these
and to the other types of measures identified in the third item as the Sub-Committee pursued its work.
Her delegation continued to have a particular interest in measures relating to recycling and recycled
content and would wish to keep these in the front of discussions.
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69. Her delegation proposed to continue to make use of the case study approach that proved effective
in the EMIT Group. If delegations could present examples of existing or proposed measures or
experience with other countries' requirements, this would be helpful in the examination of actual or
potential trade effects. She noted, however, that the initial focus on these types of trade-relatcd
environmental measures did not mean that other ;ssues could not and would not arise in discussions.
Her delegation agreed on the importance of the MEA issue and agreed to keep it very much in view.
She agreed with the assessment by Brazil on what were the kev issues which should be clearly kept
in sight. However she considered that the other issues on the agenda should he examined to the sane
degree and these should constitute the initial focus.

70. With respect to the question of contributions from the Secretariat, hlci delegation was flexible.
She agreed that the pr-posed papers to update work previously done on the use of trade measures in
MEAs as well as to provide information on dispute settlement provisions in MEAs would be useful.
in addition, if delegations agreed, a paper setting out the features of the Uruguay Round Agreements
relevant to the Sub-Committee's work could be helpful. perhaps once those Agreements were ;n place.
Finally. with regard to the suggestion by some delegations that the Sub-Conmittee should include in
its work- a discussion of various environmental principles and the relevance of cost internalization and
the Polluter Pays Principle. she considered that the Sub-Committee should maintain awareness of the
limitations of its mandate and competence. Some of the potential trade effects of measures aimed at
cost internalization mieht need to be taken into account. but she did not consider it appropriate that
the Sub-Commirtee .'ebate the merits of cost internalization or how i. should be undertaken. Similarlv
it would not be appropriate to discuss the inteipretalion or application of something like the Polluter
Pays Principie. The Sub-Committee would need to remain within the bounds of its mandate and
competence on the trade and environment issue.

7 i. Dh^ representative 3f b.îria pointed out that the work of the Sub-Commit.te should be regarded
on a continuu,;-. basis. lie noted his understanding that in the autumn the Sub-Committee would begin
addressing the third item of its work programme. however ail items could be :onsidered and the Sub-
Committee should not be hampered by its expin at the end of Decemb-r.

72. He considered item tree important and that not much werk had been ck.ne on thbse issues.
He added that his delegation would like te see early resolution of the item concerning domestically
prohibited gc'rds as this was an item of importance to this delegation. In addition. trade in services
and TRIPs wo'ild alsc have to be tak- i up. He cautioned that requests for information and ancre data.
while irmzortant. should nnt hamper the work of the Sub-Committee nor its purpose. He considered
that the purpose of tht Sub-Comnmittee&s work was two-fold. The first was to look at the trade
corequz.ces of measures and the second was to look at the principles that would govern discussions
under the work programme itenm. -u^,h as iether measures were least t ade-restrictive, if thev enharced
or decreased trade. if they were protectionist or liberalized trade. were thev effective or necessary,
how would th 'y bc implemented, were tbev unilateral or multilateral, and would they be covered by
an ipiegrated dispute settlement mechanism. He explained that the Sub-Com.n ittee's work should focus
on these types of questions. Finally he asked that the meetings .n the autumn be scheduled in advance
and the agenda be known in advance so that delegations. particularly small delegations. could plan.

73. The representative of the United Statcs considec.%d that in order to make the bcst use of the
limited resources available to the Sub-Committee. it should 1h ^clarified where delegations could provide
input to the Secretariat which it could compile arnd where the SeLretariat should prepare background
docun.tnts. Me suggested that. similar to the exercise on packaging and !abelling which was carried
out in thc EMIT Group. delegations could p.. 'ide information to the Secretariat which it coule. then
compile en both trade measures and environmental measures with trade effects including charges and
tes. measures relating to w2ste and recycling schernes. tradeable permit schemes. and in general
other measures which were covcred bv the second and third items of the work prorramnme but were
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not included in the EMIT Group work nor in other notification exercises such as in the TBT Agreement.
On the latter. he asked that the Secretariat update the document on environmental measures which had
been notified under the TPTAgreement.

74. He added that it would be useful for the Secretariat to update the information on developments
in MEAs of interest to the Sub-Committee. This overlapped with the item on domestically prohibited
goods. where, for example. activity under the Basel Convention was relevant With respec: to dispute
settlement, his delegation considered that it could be useful if the Secretariat would prepare a compendium
of dispute settlement mechanisms in NMEAs with as i: ich detail as possible. To the extent that MEAs
did not have adequate dispute settlement mechanisms, potential disputes might migrate to the WTO.
On market access, the sixth item. he suggested that perhaps an inventory of studies on environmental
effects of trade liberalization would be useful to delegations. Finally, he noted that the Sub-Committee
was obliged to provide input to the Preparatory Committee on the participation of non-governmental
organizations. In this regard. he thought it might be useful for the Secretariat to prepare an inventory
of practices of other inter-governmental organizations with respect to observers and with relation to
NGO's in general. He considered that the Sub-Committee's input on NGO's would have to be on
the agenda for the next meeting as a deadline existed on this. Discussion would have to begin on this
without prejudice to any outcome. Aii options would have to be considered, up to and including
participation as envisaged by chapter 38 of Agenda 21.

75. On the suggestion that the Secretariat prepare a paper on the necessity and effectiveness of
trade measures, particularly in MEAs. his delegation. although not opposed to discussing this, did not
consider that the Secretariat had the competence to pass such judgement on issues negotiated in other
organization.. For example. he wondered how GATT delegations would react if, for example. UNEP
had decided to prepare an assessment of the necessity and effectiveness of the trade rules vis-a-vis
enviropmental measures. He added that to the extent that delegations would want to discuss this under
the first item, they were free to do so. However. he stressed that Darticular care should be taken ro
ensure that environmental experts were present during such discussions to ensure involvement of
environmental expertise. Further. in order to have a useful discussion of these issues, the Sub-Committee
would have to reach some understanding of the relevant principles and concepts. The Sub-Committee
should not shy from doing this because these principles were not absolutes and it was not its objective
to figure out how to implement nor to elaborate these principles and concepts. Nevertheless, in order
to discuss the effectiveness and necessity of measures. some understanding of the purposes and intent
behind the measures was necessary and this implied understanding of the principles and concepts.

76. He agreed that thle issues related to market access permeate' all the other items and that meetings
devoted to this item. would need to focus on what was specific to it . ilt did not overlap with the other
items. Earlier problems in discussing market access aros,- from lack of focus and some suggestions
made had been useful in that regard. On the issue of obst vers, he noted that the practices established
bv the EMIT Group had worked well and should be continued. He agreed with the ambitious schedule
and was not wedded to the idea of doing only one issue per meeti; O. but if this was considered most
effective, his delegation was open to this method. His delegation did not believe that it was necessary
to cover all issues before the end of the year, however it was essential that the Committee eventually
do so. Finally. although his delegation was not proposing that the Suh-Committee get involved in
any prescriptive stage, he was uneasy with the notion that all issues had to be brought up to the sane
level Irfore this stage as it reminded him of the process in the Uruguay Round. There. iî had proved
difficult to move beyond thr analytical stage because delegations could not agree on whether or not
this stage had been completed which was an inherently subjective judgement. he recalled that the
work programme envisioned recommendations to the Ministers in two and a half years.

77. The representative of Argentina agreed with the priority of issues to be discussed this year.
He suggested that the September meeting of the Sub-Committee be devoted to the first item, the October
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meeting to the third item, and the November meeting to the sixth item. This would be with the
understanding that the Sub-Committee would be proceeding with a first reading of the issues and would
try to desegregate as much as possible both in terms of the way issues would be dealt with in the
Sub-Committee and in terms of the background documentation that would be submitted by the Secretariat.
He also agreed that the Sub-Committee should proceed comprehensively and allow for harmonious
progress on all items.

78. His delegation noted that UNEP and UNCTAD were preparing a lot of documentation on some
of the issues. He considered that, nevertheless, it was worth going into greater detail on some of the
items in light oftheCommittee's mandate. particularly on the trade effects of internal taxes and charges
in order to internalize environmental costs, and the trade impacts of eco-labelling and packaging and
their GATT consistency. It would be important on these two issues to have input from governments
as suggested by the United States.

79. He added that the Secretariat could give a more in-depth analysis. in the context of the sixth
item. of the Impact on the environment of subsidies. more specifically in agricultural sector. His
delegation could aiso view this subject from the point of view of the importance for the environment
of an orderly elimination of subsidies in this sector. In the studies by the Secretariat, there should
be increasing emphasis on the specific analysis of the measures applied by governments while gradually
moving away from a merely theoretical discussion of the issues. Finally, on the question of observer,
his delegation considered that the same observers to the Preparatory Committee shou!d be admitted
to the Sub-Committee. His delegation also had no problem with the participation of the OECD which
had made important contributions in analysing questions related to trade and the environment. His
delegation also had no problem with considering possible participation of NGO's in the work of the
Sub-Commrittee, but it would be important for them to be sufficiently informed. Perhaps the experience
with the Symposium held by the Secretariat could be repeated so that the opinions of NGO's could
be heard.

80. The representative of Hong Kong suggested that when proposals for Secretariat papers were
considered. three aspects should be considered: the question of what could be done within the time
available; the question of whether the Secretariat had the competence in certain areas; and how relevant
a particular paper would be to the Sub-Committee's work. On the suggestion for an inventory of how
other organizations deal with NGO's. this might be useful as a reference but GATT should make iLs
own rules and not be guided by what others were doing. Also. the GATT was not dealing with the
environmental per se, but was examining one particular aspect. namely the interface between trade and
the environment.

81. He agreed with the general framework for discussion. but the Sub-Committee had to take a
pragmatic approach and deal with certain pressing problems. One was the trend of unilateral action
which infringed the GATT. The answer to this problem that had emerged from the EMIT Group was
international consensus for global or transboundary problems. The question was whether the GATT
system could accommodate such international consensus and avoid any conflict of law. This was covered
by the first item which should be a priority area. Another problem was the adverse trade effects,
intended or unintended, of environmental measures. The use of economic instruments to improve the
environment was already an established trend. The first step was to know what were the trade effects
and how they conflicted with the GA1T. then the Sub-Committee could come to the prescriptive stage
in due time. Ths third item of the work programme which was to consider charges and taxes, other
requirements. tradeable permits. etc. would cover this.

%. The third aspect to the Sub-Committee's initial focus would be the development aspect.
specifically market access. He agreed that this was a cross-cutting issue to be taken up as each item
was addressed. On its own, it might be difficult to go much beyond what had been discussed in the
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CTD. He stressed that the Sub-Committee would have to take a comprehensive approach. Basic concepts
of the GATT wo-uld have to be addressed first such as non-discrimination, transparency, dispute
settlement. necessity. least trade-distortive, and the concept of disguised protectionism. Under
consideration of the trade effects of economic instruments for environmental purposes, one central
idea would have to be how to ensure effective market access and national treatment. This might lead
to other concepts like transparency, multilateral surveillance, mutual recognition or even, in the long
teri, harmonization.

83. Therefore. it would bc useful if the Sub-Committee could have a first reading of all the issues
on the work programme before coming to a more substantive phase. However his delegation was flexible
on the timing question and would look to the Chairman for leadership, Finally, on the question of
observers, he thought that it was important to be pragmatic. Whichever organizations were useful
should be present. However, he cautioned thai the Sub-Committee should not create false expectations
for those organizations that were very eager to have a direct role in the discussions. He did not consider
that delegations were ready to hold discussions in the presence of NGO's.

84. He added that the Sub-Committee would have to brainstorm as to how to cover the areas of
TRIPs and services and how to restart the work on domestically prohibited goods. He suggested that
the Chaiiman hold some informal consultations on these new issues.

85. The representative of the European Community stressed that the dominant theme of the Sub-
Committee's work should be the trade effects. He would therefore hesitate to get into issues such as
the environmental effects of trade liberalization or even issues such as the environmental effects of
subsidies. While intellectually attractive. there was already enough work to occupy the Sub-Committee.

86. The representative of Argentina recalled that the sixth item of the agenda stated that the Sub-
Committec could examine the advantages for the environment of eliminating trade restrictions and
distortions.

87. The representative of India agreed that an effort had to be made to understand environmental
principles and concepts. but the second item talked about the relationshipbetweenenvironmental policies
relevant to trade and he underlined that it was to this extent (their relevance to trade), that the Sub-
Committee should attempt to understand these concepts. The trouble with a free-wheeling discussion
of these concepts would get into value judgements a.nd debating environmental standards. It was not
the business cf the GATT to get involved in establishing or passingjudgements on standards or policies
themselves.

88. The Chairman took note of the comments made. He noted, as a response to the Australian
request for an update of TRE/W/14, that the Secretariat had prepared an update of this paper which
was contained in document L/7500.

89. He noted that there were now areas where the Secretariat could prepare inputs to the Sub-
Committee. He would discuss this with the Secretariat with the aim of best responding to the requests
taking into account the limitations of the Secretariat's resources. He considered that this meeting was
a useful prologue to the .all meetings as it emphasized a number of important areas of emphasis on
which a solid schedule of meetings could be built. He envisioned that the next meeting of the
Sub-Conumittee would be held during the week of 12 September and would take up the third item of
the work programme. The next meeting would be during the week of 24 October and would be dedicated
to the first item of the work programme. Finally, the third meeting would be held during the week
cf 28 November and would be devoted to the sixth element. The Secretariat would consult delegations
todetermine the exact date for each meeting, which would be a full day, with the possibility ofextending
into the second day if needed. He added that other issues could be taken up at these meetings if
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delegations so desired, but he requested adherence to the timetable elaborated and comprehensive
discussion of the item scheduled for that day.

90. It was agreed to extend observer status to the governments and inter-governmental organizations
that had been accredited observer status in the Preparatory Committee. The Chairman would consult
further to determine if this list of observers should be expanded.


