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1. In the‘light of the discussion at the‘9th and 10th meeting of
the CONTRACTING PAETIE§ qﬁ.the 25th and 26th April, the Working Party
examined the questionvof internal taxes imposed by the Government of
Brazil, in order to determine whether these were consistent with
Brazil's obligation; under the General Agreement.

2, 'Details of the taxes in question were furnished by the Brazilian
Delegation in documents GATT/CP.3/WP.7/2, WP.7/2 Add.1 and WP.7/2
Add.2.

3. | With the agreement of the Brazilian delegate the Working Party
decided to adopp, as the basis for this examination, the text of
Article III of the General Agreement as modified by the Protocol
amendiﬁg Part II and Article XXVI}(drawn up at the second session of
the CONTRACTING PARTIES) since, although at the time of examination
Brazil was bound by the provisions of the original and not -of the
amended texf,'it was understood that the Government of Brazil intended

to sign the Protocol in the near future,
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L. The Working Party agreed that internal taxes relating to the
products of contracting pérties only wére io question, and that

Article IIT did not apply to taxes which diécriminated between goods

of national origin and like goods of which the only producing countries
were not contracting parties.

5. The Working Party agreed tﬁat a contracting jarty was bound by the
provisions of Article III in respect of all godds produced by other
contracting parties whether or not the confracting partyAin question

had undertaken tariff commitments in respesct of the goods concerned.

6. The Working Party then considered'ths;ﬁrazilian.Law TLOL of 1945,
The Brazilien delegate agreed.-that the law imposed taxes which
diseriminated between products. of pationa; origin.and like products
supplied by other.contracting parties, but pointéd out that, during

the period- of provisional applicatioo, the aﬁpiication of the brovisions
of Article III of the Agreement was limited by the Protocol of
Provisional Application in the sense that contracting parties were
obliged to apply the provisions of Part II of the Agreement'only "to

the fullest exﬂenp not inconsistent with exisfing legislation®. The
Brazilian delegate informed the Working Party .that any change in the
rates of tax establiohed by this Law could not have been effected by
administrative action, but would have required amending legislation to
be enacted by the Braziliaq Congress.  The ﬁbrking Party therefore
.concluded that in view of the.mandatory nature of Law-?bOA the taxes
imposed by it, although digcrimipatory and hence confrary to the
rrovisions of Article III, wero'permitted by the terms of the Protocol
of Provisional. ipplication and need not be aliered 80 long as the
General Agreement was being applied only proviéionally by the Government
of Brazil,

7. The Working Party then examined Law No. 494 of 1948, and first
considered these particular taxes established by it, relating to "Conhaqne",
alarm and wall or hanging clocks, and cigarettes.
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8. . With reference to amendment No. 7 made to Brazilian internal
taxea_by Articie I of Law No. 494 of 1948, the Brazilian delegate
explained in‘Document GATT/CP.B/WP 7/2 idd 2 that this amendment
going under the name of tar, honey or glnger "Conhaque" which were
quite dlfferent from Frcnch coghac. He gave an assurance that the
authorltles respon51ble for admlnlstcrmb the taxes were able to
distlngulsh between than sroducts (which were of strictly local origin
and subgect to a tax of 3,60 cruzelros per litre) and cognac imported
from abroad._ He made it cloar that home-produced beverages similar
‘to the cognac produced abroad were subJect to the tax of 18 cruzeiros
per litre,

rhe members of the Working Party accepted this explanation,on the
Brazilian delegatgfs giving an assurance ﬁhat careful instructions
would be sent to the authorities administering the taxes, concerning
the distinction £o be drawn between these various products.
9. As regards alarn and wall or han51n~‘clocks, the Brazilian delegate
agreed that the Law of 1948 had 1nposed a new discrimination which was
not permitted by the terms of the nsreemcnt even during the pe eriod of
provisional appllcatlon and aﬁresa to recommend that the Law should be
modlfled in thls resQGCt.
10.. 4s regards c1garettes thc Working Party found that under the Law
of 8538 of l9h6 the dlfference between the highest tox charged on
cigarettes of patlonal orlgln and the tax charged on imp&rted cigarettes
was 2,70 cruzeiros, whereas uﬁder £he Law of 1948 the tax on imported
cigaretteslwas‘at the samellevei as the highest~tax on cigarettes of
national origin, and in both.casgé tﬁe tax héd been raised to 8.00
cruzeiros. The delegate of Brazil assured the Wbrking Party that only

clgarettes corresponding to the highest quality »roduced locally were
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imported from abroad. 1In the light of these explanations the Working
Party found that the law of 1948 had not Imposed a new discrimiration,
but indeed had abolished an existing discrinmination.

11. The Working Perty then considered as a whéle the remaining taxes
imposed by Law No. 494 of 1948, In all these cases the rates of tax

on the domestic product had been increased, and the differentiasl of

100% on the rate imposed on imported products had been retained, with the
result that the absolute difference between the two ratgs had been
increased although the proportionate relationshiplhad been rétained.

The Brazilian delegate, supported by one other member of the Working
Party, took the view that, since this proportionate relationship had
already been established by the Law of 1945, any inérease in the

absolute difference in the rates was pérmitted during the period 6f:pro-
visional 2~ylication, so long as this proportion was retained.

12, The other members of tﬁe wbrkiné Party, howcver, took the view
that the Protocol of irovisional .ipplication limited the operation of
Article IiI only :n the sense that it permitted the retention of an
absolute difference in the level of taxes ap.lied to domestic and
imported products, required by existing legislation, ana that any sub-
sequent change in legislation should have the effect of narrowing, and not
increesing, the absolute margin of differcnce. To take & case in point
the Brazilian law of 1945 required the tax on dom@stié liqueurs to be
CrZ 3 and the tox on imported liqueurs to be Crj 6, The law of 1948
had raised the tax on domestic liqueurs to Crg 1€ and the tax on imported
liqueurs to Crg 36.. These members of the Working Party felt that while
the Brazilian Government were entitled to raise the tax on the domestic
product to Crg 18, the new tax on imported liqueurs could no£ in these
circumstances exceed Crjg 2i if the increase were to be compatible with

the requirements of irticle III and the Protocol; it was evident that
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the structure of the law of 1945 (which imposed a:margin of 100% on
imported products) eould have been modified when the rates had been
altered,

13, The Brazilian delegate adduced the further argument that the object
of Article III was to prevent the protection of domestic products by the
uge. of discriminatory taxes, and that therefore unless it could be

shown that the effect of the Law of 1948 had been to increase the pro-
tection of the national product, the Law could not be held to be
incompatible with the provisions of Article III. In support of this
argument the Brazilian delegate sald that paragraph 2 of article III
should be¢ read in the light of paragraph 1 and of the interpretative
note to paragraph 2.

lhe Several members of the Working Party on the other hand took the
view that the interpretative note to paragraph 2 of Article III modified
the second sentence only Qf that parasgraph; that taxes on imported
products in excess of thoss on lilke domestic products were inherently
protective and therefore in all cases contrary to article III, and that
the second sentence, as explainsd by the interpretative note merely
referred to certain other instances in which protective results might
occur,

15. The Brazilian delegate advanced the view that unless damage to other
contracting parties could be demonstrated, a breach of Article III could
not bs alleged. In this connection he s'ugg'ested that where there were
no imports of a given commodity or where imports wsre amsll in volume,
the provisions of article III did not apply.

16. Other members of the Working Partﬁr argued that the absence of
imports from contragting parties, during any period of time that might

be selected for examination, would not necessarily be an indication that
they had no interest in exports of the product affected by the tax, since
their potentialities as exporters, given nationcl treatment, should be
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taken into gccount. These members of the Working Party therefore

took the view that the provisions of Article III were ecqually apglicable
whether imports from other contracting parties were substantial, small
or non-existent.,

17. In conclusion the Working Party noted that the Brazilian Government
had already called tﬁe attention of the Brazilian Congress to all
existing laws providing for different levels of taxation with respect to
domestic and imported products, in order to bring those laws into con-
formity with Article III of the General Agreement} The Working Party
also accepted the statement by the Brazilicn delegation that the Govern-
ment are willing to send a further message to the Congress asking it tc
proceed as soon as possible with the amendment of all such laws and in
particular the law of 1948,

18, It was understood that in view of the constitutional procedure of
Brazll such action by the Brazilian Congress, even in respect of the law
of 1948, could not have an effective result before lst Jenuary, 1950,
19. In view of these statements the Working Party’fecommend to the
CONTRACTING PARTISS that no further action in this matter be undertaken
at the present session, but that at the next session the question should
be reviewed in the light of actlon taken by the Brazilian Government by

that . date,



