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ANTI-DUMPING POLICIES

1. The attached paper on United States anti-dumping-1egislatibnfhas been

submitted by the United Kingdom delegation and is circulated at thelr request.

2. It will be recalled in this connexion that at the meeting of the
Sub-Committee on 15 June 1964, it was agreed in principle to establish a
Groﬁp on Anti-Dumping Poliéies and that the Group should meet when precise

proposals were submitted by delegations (TN.64/30, paragraph 7).

3. Delegations wishing’to be representéd on the Group ave invited to notify
the Director-General to this effect by 17 June. A propqsal‘as to the date of
the first meeting of the Group will be circulated shortly. ’
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KENNEDY ROUND ~ NON-TARIFF BARPIERS

UVITED STATES ANTI~DUMPING LEGISLATION |

Note by the United Klngdom Delegatlon

The United Klngdom Government wish to draw attention to the obstacles to
intérnational trade created by United States anti-dumping leglslatlon and its
ddministration because of provisions, procedures and regulations which, in the
view of the United Kingdom Government, are at variance with the principles and
purpose of Article VI of the GATT. While recognizing the need to take actloh
against dumping which is genuinely causing or threatening material injury to'a
domestic industry and the difficulties of administering anti-dumping leglslation,
the United Kihgdom Government are gravely concerned by the extent to which
United States anti-dumping practices particularized in this note constitute a
hindrance to the legitimate trade of the United Kingdom and of other countries.

A. WITHHOLDING OF APPRAISEMENT

(i) Provisions of the law

2. Section 201(b)- of the-United States Anti~Dumping Act 1921, as amended,
provides that whenever the Secretary of the Treasury has reason to believe or .
‘suspect that imported merchandise is being sold at a price less than the foreign
market value he shall authorize the W1thhold1ng of appralsemcnt reports as to
such merchandise entered not more than 120 days before the question of dumping
‘was raised. Appraisement is the appraising officer's formal designation of the
value and quantity of importer merchandise, and the a531gnment of the merchandise
to its proper dutiable classification. The withholding means in practice that
until an anti-dumping case is finally determined the amount of duty payable is
uncertaln. The. 1mporter has to furnish a bond to cover both the normal protectlve
duty and ‘the ani1~dump1ng duty which might 1n the event be levicd. ‘

3f ~ The Treasury are obllged to enqulre into. the pricing 51Luat10n of & product
on whlch a dumping complaint has been received even though it is apparent that
there is little chance of proving 1n3ury to the domestlc producer, and they are
likewise obliged to advise the Tariff Commission if any case of selling at less
than fair value is proven The Tariff Commission must then undertake a further
examination to determine whether the sales at dumplng prices cause 1ngury to
domestic industries. The latter investigation must be completed within ninety

days.
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(ii) The effect of withholding of appraisement

4, The effect of withholding of appraisement-is-to-leave exporters and
importers entirely unccrtain of the amount of anti-dumping duty which might
eventually have to be paid én” their goods if -the final ‘decision on the case goes
against them. The period of this uncertainty is indefinite in the absence of
any legal requirement or “rule of-practice concerning. the.length of Treasury
investigation. Two recent cases concerning the United Kingdom lasted over one year
and the average'tlme taken to determine an anti-dumping case is between 300 and '
400 days. - Exporters and importers are; therefore, faced with the choice either
of malntalning their prices unchanged, which may be ruinous if they are eventually
obliged to pay anti=dumping duties, or of increasing their prices by an amount
which they caleculate as sufficient to offset in . whole or in part their llablllty
to extrda duty if a finding of both dumplng and 1njury is made. In so far as
exporters choose to adopt the latter course, in the great magority of cages they
increase their prices qulte unnecessarily, for the reasons set out in the
follow1ng paragraph

5. Accordlng to figures available of cases during the period‘from January 1955
to April 1965 in which appraisement was withheld, seventy cases out of 115 were
dismissed on a finding of no sales at less thar fair value. Of the remaining
forty-five cases, which were remitted to the Tariff Commission for a finding as to
injury, in only nine was injury found. In some fifty of the-cases -dismissed by
the Treasury the exporters increascd their prices during the course of the
investigation, but even if dumping had been established’in all these cases it

is reasonable to supposec that the Tariff Commission would have rejected a high
proportion of them - about four. out of -every Tive based on experience over the
past “ten years -.on the grounds that they did not find 1njury or. threat of it.
This means that in something like forty out of fifty cases the exporters lncreaSLd
their prlces unnecessarlly. ‘ o . :

6. It is quite clear thath trade is severecly affected by the withholding of
dppraisement. A critical study of available trade statistics, in those examples
where factors -such as changes  in United States Tariff classifications make ;t
possible to obtain figures with the necessary degree of precision, confirms this
effect. In two recent investigations affecting United Kingdom exports, which
ended in findings of no sales at less than fair value in one .case ahd ' of no
injury in the other, exports were in one case halved and in the other stopped
entirely. ‘In the former case the injury to trade was even more ,erlous than the
figures suggest, for exports had previously been on a rising trend and worth
several million dollars. .There may be some cases in which trade uppears not

to have been much affected by this practice, owing to factors such as the seasonal
nature of the trade or the non-availability ‘of supplles from other sources. It
remains true, however, that trade has been severely damaged in a considerable
number of cases in which appraisement has been withheld, as seems to be confirmed
by public statements by senior United States officials, who have affirmed that
withholding of appraisement does have severely adverse effects upon import trade.
(A note of two such statements is attached as an Annex to thils paper. )



TN.6L4/NTB/38
Page 5

T The withholding of appraisement in a large proportion of cases and for

long periods of investigation provides a strong encouragement to domestic
industries in the United States to file complaints of dumping even though they
ere.suffering no material injury from it, If they succeed in having appraisement
of duty withheld they are likely to benefit either from reduction of imports or
from increases in import prices or from both during.the period of investigation.

(lii) Changes which the United Kingdom wish to_see made

8, The United Kingdom Government recognize that Article VI of the GATT does
not specifically prohibit the usé of provisional anti-dumping measuvres.. They
wish to draw attention, howevér, to the Report of the Group of Experts appointed
by the CONTRACTING PARTIES to the GATT, which was formally approved by the
CONTRACTING PARTIES at their fifteenth and sixteenth sessions. The Section
dealing with provisional anti-dumping measures reads as follows:

"The Group discussed the gquestions of provisional anti-dumping measures.
It was recognized that in certain circumstances the use of such measures might
be justified in order to limit the material injury to a domestic industry,
even though it was noted that Article VI made no mention of them. . On.the
other hand, it was generally felt that provisional measures should be used
sparingly and for the shortest possible time in order to 1nterfere as little
as possible with normal trade and in order that they should not assume a
protectionist character. For this reason, any such measures should ‘
preferably be introduced after the responsible administration of the importlng
country had carried out an initial confidential investigation that revealed '
that there was a serious case to consider further. Moreover, where possible,
the provisional measures should not lead to a situation in which either the
exporter or the importer of the products under investigation would suffer if
the eventual decision were not to impose an anti- dumping duty. The Group
agreed that it was desirable that such provisional measures c=h‘ould not be of
retroactive application and that they should preferably take the form of
bond or cash deposits as mentioned in interpretative note 1 to paragraphs 2
and 3% of Article VI,  Furthermore, they should be based on: provisions which
would, as far as possible, permit the importer to determine the maximum duty
which could be assessed." : :

9. For the reasons glveh in the preceding paragraphs, the United Kingdom
Government take the view that the system of withholding of appraisement, as
practlsed in the United States is not used sparingly, does interfere with normal
trade and does assume a protectionist character; and that it does lead to a
situation in which the exporter suffers when the eventual decision is not to 1mpose
an anti-dumping duty, is of retroactive application and is not such as to permit a
the 1mporter to determlne the maxinum duty that could be assessed.

lO. They therefore urge the United States Government so to amend their legislation.
that the w1thholding of appraisement provisions cease to have effect.
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B. INITIATION OF INVESTIGATIONS BY THE UNITED STATES ADMINISTRATION

11, The number of anti-dumping investigations which are initiated by the
United States Administration is a matter of serious and increasing concern;

This practice presumably derives from Section 14.6(a) of the Regulations v
governing the administration of the United States Anti-Dumping Act which includes
the following requirement. ' :

of any grounds for a reason to believe or suspect that any mevchandlce
is being, or is likely to be, imported into the United States at a purchase
price or exporter's sales price less than the foreign market value (or{h
in the absence of such value, than the constructed value), ... or at less
than its "fair value" ... he shall communicate his belief -or susplclon

" promptly to the Comm1551oner of Customs." e

‘Section 14, 6(d) 1) requires that upon receipt of this information, the Commissioner
of Customs shall commence an investigation.

12. A senior United States Treasury official recently confirmed that as many
as one third of United States anti-dumping investigations are initiated by
cusioms officials. Moreover, the proposed amendment to the Customs Invoice
Pora 5515, which was set out in a Treasury Notice of 19 February, requiring
exporters to give additional information about prices with reference to the
United States Anti-Dumping Act, seemed bound to result in an increase in the
number of such cases. Thus the combined effect of Section 14.6(a) of the
Regulations and of the Customs Invoice Form would have becen enhanced. Indeed
one of the main uses of the Invoice Form 5515 appears %o be the promotion of
dumping investigations by the United States customs.' In this connexion, it
should be noted that the 1957 "Report of the Secretary of the Treasury to the
Congress on the Operatmon and Effectiveness of the Anql-Dumping Act anu on
‘Amendments to the Act consmdcred desirable or necessary" contalned the following
proposal v

"Almlng at dlscovory of possible dumping zases in minimpm time,
provide a new invoice form which by asking fo- additional information will
enable customs officials more readily to spot sales at a dumplng price,
and raise the question of dumping at once without waiting for complaint
from American industry. Have this invoice arplicable in appropriate cases
"to specific-duty and duty-frbo merchandise ag well as that subject 1o’
ad valorem duty. Print on the invoice the penalties for falsc statements.”

13, In view of the-United Kingdom'Gove“nment, Séction 14.6(a) of\the Regulatious
and the action which results from it are wholly at. variance with the fundamental
principle of injury on which Article VI .of the JATT is based. In the absence

of any evidence or even complaint from the domestic industry concerned that
dumped ilmports are causlng or threatening injury, there appear. to be no grounds
on which 1n3t1atlon of action by the Administration.can be justified. Indeed,
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it appears that the United States Administration is initiating action in
precisely those circumstances in which action is unwarranted, i.e, in cases
where there is no cause for. complaint, since it can safcly be assumed that an
1ndustry which had any reason to believe that it was being 1nJured ‘or threatened
by dumpﬂd4lmports would file a complalnt This view is in aocordanoe with that
expressed by the GATT Group of Experts who agreed that "slnce the crlterlon of
material Injury was. one of the two factors required to allow anbl dumping aonlon.
the initiation for such action should normally come from domestlc produﬁers ’

who considered themselveé‘injured or threatened with injury by dumplng The
Group went on to say that "Governments would, hOWchr,_have the rlght to take
such intiative when the conditions sct forth in Article VI existed¥, For

the reasons given above, the United Klngdom Government doubts whethur in practlce.
a situation could arise which would Justlfy “such actlon.”

14, Regulatlon 14.6(a ), and the number of cases arising out of 1t, is all the
more objectionable in principle and scrious in its effects because of the Unitcd
States practice of withholding appraisement, the time taken in the 1nvestigatlon
to establish the facts of dumping and the fact that under the United States
procedure no consideration is given to the material‘injury'aSpect'of-a<case ’
untll it is submitted to the Tariff Commission.

Changes which the United Kingdom wish to see made

15; The United Kingdom'Government urge'the Uﬁited States Goverhment to‘abolishr
this regulation, or at least to amend it to provide for action to be inltiated
by the Administration in only the most exceptional circumstances.

C.  PROCEDURE OF INVESTIGATION. -

16, Under present United States legislation the Tariff Commission can only
enquire into injury aftor a case has been referred to them by the Treasury. The
latter are in no way. concerned with considerations of injury and mist have
- established by full investigation that dumping is taking place beforb “they can
refer a case to the Tariff Commission (see paragraph 3 above). This means that
cases usually remain undecided for a long time - .since the dumping investlgatlons
are normally very prolonged - and cannot be promptly dismissed on the grounds that
the imports are not causing or threatenlng matcrial inJury. If simultaneous
investigation of injury were made, this would in many cases show-at an .early.
. stage that there was no . justification for proccedlng further (comparo
paragraph 5 above).,

Changes which the United Kingdom wish to see made

17. The United Kingdom Government urge that there should be simultancous
investigation of both the price and injury aspects of a dumping case, and that
it should be dismissed as soon as it is established either that action would not
be justified on material injury grounds or that it would not be justified on
grounds of price discrimination.
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D. QUANTITY DISCOUNTS

18. Under Section 14.7(b)(1l) of the revised United States Anti-Dumping
Regulations, quantity discounts must have been granted on 20 per cent or more of
home or third country sales for six months before the raising of a complaint of
dumping, or must be justified on cost grounds, before they can he included among
the allowances made for price differences. These requirements appear to the
United Kingdom unreasonable in themselves and contrary to Article VI(1L) of the
GATT, under which "due allowances shall be made in each case for differences

in conditions and terms of sale, for differences in taxation, and for other
differences affecting price comparability".

Changes which the United Kingdom wish to see made

19. The United Kingdom Government consider that the United States Government
should abandon this regulation and provide for due allowance to be made as
appropriate in each case.

E. DISCLOSURE OF INFORMATION

20. The United Kingdom Government also wish to draw atiention to Section 14.6a
of the Regulations relating to disclosure of information, whick in their view

is inequitable and inhibits exporters from presenting their case to the best
effect. That the United States Treasury Department themselves agreed with this
view in the past is shown by the following extract from a letter written by the
Assistant Secretary of the Treasury in 1958 to the American Hardboard Association.

"The Treasury Department not only regards the case for confiidentiality
‘of information on which it bases its findings in such cases /i.e. price
discrimination investigatiqg/ as a clear one but also is of the opinion that
this is in the best interest of all parties concerned. Much of the
information needed to decide such cases intelligently is confidential
business-type information either from domestic or foreign sources. The
Government has been and will continue to be able to obtain such information
freecly only if those furnishing it can hawve assurance that the
confidentiality of the information will be maintained."

Changes which the United Kingdom wish to sce made

2l. The United Kingdom Government ask that this Regulation should be withdrawn,
so that all cvidence provided by exporters on a confidential basis should be
regarded as confidential by the American suthorities and be fully taken into
account in thelr defence.
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F. DETERMINATION OF MATERTAL INJURY

22, The'Unltcd Kingdom Government wish to draw attention to the findings made
by the Tarif ff Commission in three cases during 1964, namely the determination
of injury in regard to imports of chronic acid from Australia and to imports

of carbon steel bars and shapes: from Canada and the- determination of threat of
injury in regard to imports of stecl reinforcing bars from Canada. It appears
that the majority of the Commission bascd their findings-in these cases on
concepte ‘of mnterlul injury and definitions of an industry markedly different
from those which the Commission have hitherto adopted and on the basis of which
the mlnorwty of the Commission concluded in these cases that the dumped imports
were not causing or threatening material injury to a United Statss industry.
The lmplicztidns'of this are obviously serious and 2 matter of coneern to
exporters and potential exportbrs to the Unlted Stateu. :

23. While the United Kingdom Government recognize that, as the Group of Experts
agreed, "no precise definitions or set of rules can be given in respect of the
injury concept”, they wish to point out that, in discussing the term "industry®
in relation to this concept, the Group agreed that "“as a general guiding
principle judgements of material injury should be related to total national
output of the like commodity concerned or a significant part thereof". In the
view of the United Kingdom Government this clearly indicates that consideration
should be given to the effect of the dumped imports on the position as a whole
of the domestic producers concerned, e.g. the impact of the imports on the total
volume of domestic sales and on price levels throughout the domestic market. '
Per contra, Jjudgements of injury should not be based on consideration of the
effects of dumped imports on e.g. producers located in ~ne particular region =-
unless their output represents a significant part of the total national output -
or on the national industry's sales in one region only of their domestic market.

24,  The United Kingdom Government urge that all determinations of injury be
made with due regard to Article VI of the GATT and to the considerations advanced
in this connexion by the Group of Experts.

SUMMARY

25. The United Kingdom Government urge that the following changes be made in
United States anti-dumping practices:

(a) the abolition of the system of withholding of appralsement
(paragraphs 2-10);

(b) the abolition, »r at least the very strict limitation, of the procedure
whereby investigations can be initiated by the Administration
(paragraphs 11-15);
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(e)

(a)

(e)

(£)

provision for simultaneous investigation of price and injury
(paragraphs 16 and 17);

abandonment of the present regulations regarding quantity discounts,
and the establishment of provisions that duc allowance shall be made
as appropriate in each case for diffcrences affecting price

 comparability (paragraphs 18 and 19);

withdrawal of the provisions in paragraph 14.6a of the Regulations

regarding disclosure of information. so that all evidence provided
by exporters on a confidential basis shall be so treated and should
be fully taken into account in their defence (paragraphs 20 and 21.);

due adherence, in the making of determinations of injury, to ]
Article VI of the GATT and to the relevant considerations adyanged
by the Group of Experts (paragraphs 22-24).

United Kingdom Delegation to the GATT,
Villa le Chéne,
Geneva,

26 May 1965
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ANNEX

Some Remarks of United States Officials on Withholding of Appraisement

(1) The Assistant Secrctary of the Trecasury, Mr. Reed, in a letter to
Senator Humphrey, September 1963, rcproduced in the Congressional Record for
11 November 1963:

"In the past nine years Trcasury has found price discrimination and,
accordingly, has taken action in protection of United States industry in
approximately one third of the cases presented to it. This cenforcement
reccord has been considerably stepped up under the Kennedy Administration.
«es Withholding of appraisement, which often brings imports to a stop
while cases are being processed, has increased from an average of 10 per
cent of cases processed in the middle 1950's to 50 per cent in the past
year."

(ii) The Assistant Secretary of the Treasury, Mr. Kendall, in 2 statement to
the House Ways and Means Committce, July 1957, in connexion with amendment
of the Anti~-Dumping Act:

"Withholding of appraisement necessarily creates uncertainty. It

is a major deterrent, eften morc feared than the imposition of the duty."



