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SUBSIDIES AND COTNTERVALLING DUTIES

Note by the Secretariat

Introduction

1. This note on "Subsidies and Countervailing Duties" has been prepared in accordance
with the decision taken by Group 3(b) that the secretariat should prepare notes on
relevant non-tariff measures affecting the trade interests of developing countries to
bring out the problems facing these countries and ways in which these problems might
be solved.1 The note is divided into four sections. Section I states the main
provisions in the General Agreement relating to subsidies and countervailing duties
and deals with the applicability of these provisions to developing countries. In
Section II an attempt has boon made to describe the nature of the problems with
special reference to the trade of developing countries. Section III summarizes the
various proposals for solutions to the problems in this area that are under
consideration. Section IV is dcvotec to a synthesis of the various proposals for
extending differential treatment to developing countries that hive been made by
delegations during the discussions in Group 3(b) and elsewhere.

1Tho secretariat has prepared background notes analyzing the impact on
developing country trade of non-tariff measures arising in the field of standards
(COM.Tr, W/191), customs valuation (C004LTD/W/195) and health and sanitary regulations
(COM.TD/W/190).

2At its meeting held on 17 and 18 July, the Trade Negotiations Commitece decided
that Group 3(b) should hold a meeting ir. the month of Octo~er to consider questions
of differential treatment to developing countries in the field of subsidies and
countervailing duties, taking into account the concrete proposals made by the delegation
of Brazil, (TN/3B/W/3; ]4TN/W/5). It is expected that the background information
contained in this note on the provisions in the Gon ral Agreement, the nature of the
problems and the various proposals for solutions would be of help in considering the
B-:zilian proposal for differential treatment to developing countries. It should be,
however, noted that the brief sugm-ary contairnd heroin -ay not fully reflect all the
views oxprossed by delegations. For a noro detailed account. reference should be
Dade to the basic documentation and the nain reports which have been listed in the
Annex.
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GATT Provisions

2. The main provisions in the Ganural Agrocm~nt relating to subsidies and
countervailing duPties rare contained i;; Articles XVI and VI respectively.1

A. Subsidies

3. The GATT provisions relating to subsidies may be viewed in the context of
historical developments in the cvolu-"ion of Article XVI. Until the 1955 Review
Session of the CONTRACTING PARTIES, the Article consisted of only one paragraph
(present Section A) which required the contracting parties maintaining "any
subsidy", "which operates directly or indirectly to increase exports - or to
reduce imports" of any product, to notify periodically to GATT the "extent -
nature - estimated effect - and circumstances" of the measure. It also imposed
an obligation on the contracting party maintaining a subsidy to consult with the
other contracting parties concerned and discuss "the possibility of limiting
the subsidization" where it is determined that such subsidization measures
cause "serious prejudice to the interests" of other countries.

4. Additional provisions (Section B) dealing specifically with "export subsidies"
were added to the Article during the 1955 Review Session. Paragraph 2 of the
Section contains the recognition by the COiZACTILMG PARTIES that the granting of
a "subsidy on exports" of any product "may have harmful effects for other
contracting parties, both importing and exporting" and thus may cause undue
disturbance to their normal commercial interests. Paragraph 3 of the Article
further states that contracting parties should "a-ccordinggly seek to avoid the
use of subsidies on their export of primary products2 and-that in cases where
a country grants a subsidy, it should not be applied in a manner which results in
that country "having more than an eqv table share of world export trade in that
product". As regards "non-primary products paragraph 4 visualizes that

For a more detailed analysis of the GATT rovisionssee secretariat
Background Wotes oncxport Subsidies (COM.TIND/W73), Countervai Duties and
Subsidies (COM.IND/W/98), and Subsidies and Countervailing Duties (MTN/3B/lO).

2An interpretative note to Article XVI states that "for the purpose of
Section B. a primary product, is understood to be ray product of faru, forest or
fishery, or any mineral, in its natural form or which has undergone such
processing as is customarily required to prepare it for marketing in substantial
volume in international trade".
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contracting parties should cease to grant either directly or indirectly any form
of export subsidy "which results in the sale of such product for export at a
price lower than the comparable price. charged for the l-ke product in the
domestic market". -This paragraph however, did not contain any firm date for the
implementation of these provisions and in order to provide for a definite target
date, the CONTRACTING PARTIES in 1960, adopted a Declaration on the prohibition
of subsidies on non-primary products. This Declaration has become effective in
respect of sixteen developed countries which have so far accepted it.1

5. Thus the main obligations which Article XVI imposes in the field of
subsidies are the following:

(a) to notify periodically all subsidies having export stimulating or
import substitution effects and to consult2 on request with the
contracting parties concerned or CONTRACTING PARTIES (acting
jointly) in cases where such subsidization measures cause serious
prejudice to the interests of other countries. The procedure for
notifications under Article XVI which was adopted in 1962 provides
for a new and full notification every third year and, in other
years, for a notification of the changes that have occurred.

1
'The countries which have accepted the Declaration include Austria, Belgium

Canada, Denmark, France, Federal Republic of Germany, Italy, Japan, Luxembourg,
Netherlands, New Zealand, Norway, Sweden, Switzerland, United Kingdom and
United States.

It may be mentioned that the United States has accepted the Declaration
with the understanding that it shall not prevent the United States, as part of
its subsidization of exports of a primary product, from making a payment on an
exported processed product (not itself a primary product), which has been
produced from such primary product, if such payment is essentially limited to
the amount of the subsidy which -would have been payable on the quantity of such
primary product, if exported in primary form, consumed in the production of the
processed product.

2If the bilateral consultations do not produce adequate results, a party
can, under the provisions of Article XVI:l, request consultations with the
OONTRACTflIG PARITIES (acting jointly). The results of the six consultations in
GATT under the provisions of Article XVI:1 have been summarized in the 1961 Report
of the Panel on Subsidies. Since that time no further cases have been brought
to the CONTRACTING PARTIES Under the provisions of this paragraph. It should
be noted that consultations on subsidy natters can also be held under the
provisions of Article XXII or Article XXIII as the case may be.
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(D) to avoid the use of export subsidies on primary products and if such
a subsidy is granted not tr apply it in a way that results in thait
country having more than an equitable share of world export trade in that
product.

(c) not to grant any export subsidy to non-primary products which
results in export prices being lower than the prices charged in the
domestic market for the like product; this obligation applies to
whose countries which have accepted the 1960 Declaration.

6. The General Agreement, as such, does not contain any definition of the term
"subsidy" but an interpretative note to Article XVI states than an exemption o
remission of indirect baxes on goods exported, would not constitute a subsidy.
In addition, the Working Party on Subsidies ia 1960 drew up a list of practices
which could be considered as export subsidies and should therefore be prohibited
by countries accepting the Declaration under paragraph 4 of Article XVI.

B. Countervailinpg duties

7. The General Agreement permits, sbabject to the fulfilment of certain
conditions;, the levy by an importing countryy of a countervailing duty on
products receiving an export subsidy. The term 'IcountervailiOng duty; has.been
defined in Article VI to mean "a special duty levied for the purpose of off-
setting any bounty or subsidy bestowed, directly or indirectly, upon the
manufacture, production or export of any merchandise . The conditions relating
to the levying of such a duty are firstly that the amount of countervailing duty
should in no case exceed "an amount equal to the estimated bounty or subsidy

'The interpretative note reads as follows:
;The exemption of an exported product from duties or taxes borne by
tL' like product, when deLfined for domestic consumption, or the
remission of such duties or taxes in amounts not in excess of those
w.Jc:: have accrue&, shall not be deemed to be a subsdyl".

2An interpretative note to the Article states that ½imultiple currency
practices can in certain circumstances constitute a subsidy to export wIich
may be met by countervailing duties,.
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determined to have been granted - - - including an-y special subsidy to the
transportation of a particular productii.,l The second condition which is contained
in paragraph 6(a) of the Article, requires that no such countervailing duty should
be levied unless the effect of subsidization "is such as to cause, or threaten,
material injury to an established domestic industry or is such as to retard
materially the establishment of a domestic industry.

8. The Article also permits the levying of a countervailing duty to protect
the interests of third countries, particularly in situations where subsidized
imports are causing material injury to an industry in another exporting country.
In particular, it states that the CONTRICTING PARTIES shall waive the require-
ments of paragraph 6(a) so as to permit the levying of a countervailing duty
in cases in which they find that a subsidy is causing or threatening material
injury to an industry in the territory of another contracting party exporting
the product concerned to the territory of the importing contracting party.2

9. One of the essential prerequisites for the levying of a countervailing
duty is the determination of "material injury" to the "domestic industry". Though
these terms have not been specifically defined in the General Agreement, it ray
be relevant to note that the Code on Anti-Dumping Duties which was elaborated
by the CONTRACTING PARTIES during the Kennedy Round of Trade Nlegotiations,
enumerates the various factors that should be taken into account in determining
material injury and domestic industry. Article 3 of the Code, for instance,
states that ';a determination of injury should be made only wzhen authorities are
satisfied that thle dumped imports are demonstratively the principal cause of

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
An interpretative note to the Article states that a contracting party may

require, as in other cases of customs administration, "reasonable security
(bond or cash deposit) for the payment of an annt-4-dpBg or cuntarva lig
duty pending final determination of -:ae facts in any cake z" suspected dumping
or subsidization,.

2The Article further states that in order to protect the interests of
third countries ;in exceptional circumstances where delay may cause damage wtich
would be difficult to repair, a contracting party may levy countervailing duties
without the prior approval of the CONTRACTING PARTIES provided that such action
shall be reported immediately to the CONTRACTING PARTIES, and that the counter-
vailing duty shall be withdrawn promptly if the CONTRACTING PARTMIS disapprove.
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material injury or material retardation of the establishment of such industry'
and that such a determination should in all 'cases be baced on positive findings
and not on mere allegations or hypothetical possibilities. The various factors
that should be taken into account in evaluating the effects of the dumped imports
on industry are: developments and prospects in regard to turnover, market share,
profits, prices, export performance, employment, volume of dumping and other
imports, utilization and capacity of domestic industry and productivity, and
restrictive trade practices.1

10. As regards domestic industry, it may be mentioned that the 1959 Group of
Experts on Anti-Dumping and Countervailing Duties recommended that a single firm
within a large industry would generally not be an "industry" and that off-
setting dirties because of injury to only a single firm would be "protectionist.
in character and the proper remedy in such situations lay in other directions".
Article 4 of the anti-Dumping Code states that the term "domestic industry"
should, barring certain exceptional circumstances, be interpreted as referring
to..the domestic firms that produce all of a product or to those whose collective
output of the product constitutes a major portion of the total domestic production.
The Code also notes that industries of two or more countries may be considered as
a single industry when a certain level of integration has been reached.2

l1t may be mentioned in this context that related to the concept of
"material injury" is the concept of "market disruption". In Annex A of the
Arrangement Regarding International Trade in Textiles, the various criteria
that should be taken into account in determining whether imports from a particular
source are such as to cause or threaten to cause market disruption are listed.
For the sake of convenience the relevant extracts have been- reproduced in
Annex II to inis document.

2For text of Articles 3 and 4 of the Anti-Dumping Code, see Annex i.
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C. Special provisions in the General Agreement relating to developing countries

(i) Subsidies

11. As developing countries have not accepted the Declaration under paragraph 4
of Article XVI, they are not bound by requirements not to grant subsidies on
their exports of manufactured products.1 They are, however, bound by the other
provisions in Article XVI, including the obligation to notify periodically to
GATT subsidies maintained by them which operate directly or indirectly to
increase exports or to reduce imports and to consult on request with
contracting parties.

(ii) Countervailing duties

12. As regards countervailing duties it may be relevant to note that
paragraph 3 of Article LQ-VII in Part IV requires that developed contracting
parties should have special regard to the trade interests of I ss developed
contracting parties i'when considering the application of other measures
permitted under this Agreement to meet particular problems". The drafting
history of Part IV shows that countervailing duties are amongst "the measures"
mentioned in relation to the above paragraph, and as such there would appear
to be an obligation on countries contemplating countervailing action to
"explore all possibilities of constructive remedies before applying such
measures" on imports from developing countries.

II

Nature and Scope of the Problem

13. In this section an attempt has been made to describe briefly the points
made in the relevant notifications on non-tariff measu.ves and the views
expressed by delegations in regard to the nature and scope of the problems that
arise in the field f subsidies and countervailing duties.

'en the Declaration was being adopted these countries had expsained that
because of their stage of economic and industrial development, they would not be
in a position to accept any commitment which would restrain their freedom to
resort to subsidization, in cases where this was considered economically
justifiable and necessary for promotion of exports. They had also pointed cut
that it would bh unfair for developing countries which cxprrtad Mainly primary
Drcducts tc bind theisclves in the n~-n-primary gcods area, while developed
countries continued their use .of subsidies f. r primary g&.cds.
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A. Notifications in the Inventory

14. Notifications contained in theinventory which are flustration of thehc
nature of thto in tih-i fi e'Lof subs:di;is and countorviilin_ duttiss have
bee-n re~,oauccQa in Lnne: I. TLE Dracicc3 iw the fiel-d of subsi ies which have
been nct- Eid az const^-Jatin ba:'r s to trade ca: ba div-ded iato two catc.;ories.
The L -'~St' cate.Gc:-y would inc u-ade such -;rnctices as "XapiOn in respect of
ax-orted cods o' dirc.ct texos" whicl cZ!early coil:titute export subsidies uinder
the (LfT i e_ as at pzcs;.nut adot-_ and w-hich -:c a-plieJe by some. Contracting
parti-s not zcceetin the Dk.claiation i_vin, oct to Articls XV.E.4. i thc
second cate.or:.? would ia-'i thosc practices whicha-- n the ,:,-e- ar_. and for
which there aiat Present ;no ,ecd intearpretation of G:T'. rules. :caples from
the notifications of such Practices are the accordance by jjoverniacnts of Lyecial
ad&&antaes to exports in obtaiOnin, cf;:dit, transecrt and frciL-ht subsidies on
export shipments, etc.

15. in the notifications relatin- to countavaliY duties, the notifying
countries have pointed out that certain countries did not in practice follow the
rulcs in article VI and countervailin0 duties were sometimes levied without
determination of 'material injury to the domestic industry" from subsidized
imports. One of those countries has lcisJ.ation in the field of countervaiLin-
duties, pro-dating GiTT and covered by its Protocol of Provisional accession,
accordin- to which countervailin, duties could be levied on the basis of
evidence of subsidization; without having to establish that subsidized imports
were causing or threatened to cause iaateriail injury to the domestic industry.

3. Sump= o' the views exresscd b delegations

(i) Export subsidies

16. In the discussion_ in iorlki5n, Cr--ou. 1 of the Con ittee on Trade in
Industrial Products, .nd later in Grop) 3(b), soac d. e-ations have pointed out
that t~he probleas in this area arose as3 the present GATT rules on subsidies were
not adequaate, partiecu.ar'ly as there -was no agred interpretation of measures
which constituted exozt subsidies. in addition the 1'960 Dec-laration had not
been subscribed to by all developed countries, the- prohibition on use of export
subsidies under the Dc a:ration was also applicable only in cases where such
subsidies rosulted in dual Dricin5 -i.e. where export prices were lower than the
domestic prices for the like product. In addition, the list of banned practices
which had been elaborated in concoxion with the Declaration was only illustrative
and did not cover all practices that should be prohibited.
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(ii) Domestic subsidies which stimulate-export and subsidies with import
substitution effects

17. A number of delegations have pointed out that in recent years the govern-
ments of all countries were adopting a wide variety of domestic subsidy
programmes for the attainment of various policy objectives. The policy objectives
of such proarammes included overall industrial development, assistance for thc
development of depressed industries, encouragement of development of industries
in backward regions, the development of agriculture, the development of national
transportation, etc. Mlost of these incentive programmes were not related to
export performance and as such did not constitute export subsidies in terms of
the provisions of Section B of Article XVI.. Some of these programmes however
could have, in practice, an indirect effect on international trade, whether it be
through a reduction in imports or an increase in exports. Such measures would
appear to be covered by the notification and consultation procedures under
Article XVI:l; in practices however, very few of such practices were notified to
GATT. Some other delegations have taken the view that the granting of a dr-estic
subsidy constituted a purely internal measure which fell outside the notification
procedure. However, cases with possible trade distorting effects would be
subject to consultation under the relevant provisions.

(iii) Co!MteryqJ~g duties

18. The view has been expressed by some delegations that the major problem in
regard to countervailing duties was the fact that some contracting parties
relying on the Protocol of P'rovisional ,application did not consider themselves
bound by the injury provisions of Article VI:6(a). Other delegations have
referred to the link which existed between subsidies and countervailing duties
and Yawve pointed out that export subsidies rather than countervaiing, duties were
the real problem as they werc primarily responsible for creation trade distortions.
In the:= view, the question of levying countervailing duties would not arise if the
use of all export subsidies was prohibited, including those Wich did not result
dual pricesand if all countries accepted and implemented the Declaration on
prohibition of export subsidies under Article XVI:4.

19. Reference has been made by some delegations to the problem of competitive
subsidization of exports in third country markets. These delegations have pointed
out that although a country whose export interests had been affected could request
countervailing action to be taken by a third country under paragraph 6(b) of
Article VI, there was in fact no obligation for the country concerned to respond
positively to such a request, and indeed there may be no economic interest in so
doing. Some delegations, however, considered that the existin- provisions of the
GATT, especially Article XXIII, were sufficient to take care of such problems.
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Special problemsof developing countries

(1) Export subsidies

20. In the diccussions in Group 3(b) and elsewhere, many dele-ations from
deve.opin.- couitr-it s have stated that their -overnment3 hv.-v found it necessar-y
to adcpt various incentive schemes for the promotion and devclopozient of exports
of manufactui:ed products to assist tnei;r exportinv, lndustr2.es in overcornin-a some
of tUh; disadvamta. es and handicaps irom which they suffer because of the special
conditions prev-ovalin,; in their countries. 'The incentive scheics ar_ soamet>ims
intended to enable- their industries to -mark;et their products at pricoeS char ed
by co~ctin, firs, f-om dev-'Ioped countries as, in the case of a number of
products produced in developing0, countries, domestic pricos t-nd to be hig-h
because of thn s±,all scale> of production, inability of the producin;, industries
to adopt th:& latest tcchnolo--y, under--utilization of capacity and other factors.
Some of the incentive schemes, such as those providing assistance for advertising
abroad, for carryin, out rriaet research and training, of personnel in export
promotion techniques, a:-e intended to enable exporting firms to penetrate and
develop new mar2':cts for th ir products. A number of incentive schemes are intended
to reimburse to exporters ezounts equal to the indirect taxes levied on Inputs in
the axportcd products by pubiLc authorities. *Such incentive schemes would not,
;,enerallyj speahl, constitute subsjiies in terms of ,-ticle LVI. These countries
have therefore explained that properly formulated and implemented incentive
scheraes were not only econoica'y justifiable in their case but were also
necessary and indispensa-be for the development of their exports. These measures
were also in Accordance with the provisions of Lart IV of the General Agreement
and were lcsltLate as th_ develoPm- countries had not subscribed to the
Declaration on prohibition of export subsidies undor Article VI 4.

21. hile -rcouiizing, that incentive sche~e-s may have a role to play in the
promotion an-j. development of export- of manufactures from developing countries,
some delegations have pointed out that incentive schemes which resulted in
indiscriminate use of cxeort,. subsidies may lead to the establishment of
uneconomic and inefficient industries in the deve-lopinj countries; this could
also encour-a3 ; damaainD competition between developing, countries themselves.
In this coanexion a point has been made that the Treaties establishing free-trade
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areas and common markets amon& developing countries , provide for greater
discipline in the use of subsidies and for their gradual abolition in regard to
Products traded intra-regionallv.

(ii) Countervailinaduties

22. As regards countervailing duties, it has been explained by some delegations
from developing countries That problems in this field arose as the authorities
in the importing countries did not always fully recognize and accept the need of
the developing countries to adopt incentive schemes for the development of their
exports. Consequently these countries were facing increasing threats of counter-
vailing duties being levied in some of the industrialized countries, particularly
in those countries not requiring evidence of material injury to domestic
industries before the commencement of investigation procedures. Other
delegations have pointed out that with a few exceptions, legislation in most of
the industrialized countries gives discretionary authority to the enforcement
agencies in regard to the levying of countervailing duties. In practice, the
discretion would appear to have been used in such a way that only very rarely, or
in exceptional cases, countervailing duties had been imposed on imports from
developing countries. Developing countries have explained that, in such cases,

In this context, it may be relevant to note that Article 52 of the
Montevideo Treaty establishing the Latin American Free Trade Area (LAFTX) provides
as follows:

"No Contractinb Party shall promote its exports by means of.subsidies or
other measures likely to disrupt normal competitive conditions in the Area."

Article 25 of the Treaty establishing ithe Caribbean Community, states That a
member,-State shall not maintain or -intréduce:

l(a) the forms of aid to export of woods to any other part of the Common market of
the kinds:which are described in Schedule VI;

(b) any other forms of aid, the main purpose or effect of which is to frustrate
the benefits expected from the removal or absence of duties and quantitative
restrictions.

The practices included in Schedule VI referred to above are generally those
included in the GATT 1960 List of Prohibited Practices in the field of export
subsidies. it should be noted, however, that article 57 of the Treaty states that
paragraph l(a) shall not* apply to exports from less developed countries in the
Common Market, except where such exports are consigned to Barbados.
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it was not so .rauch the lcvyiLn6 of a countervailing duty, but the threat that such
a duty ai~ht be imposed -and the investi-ations for this purpose might be
ccLienced, that posed problems for their trade. as there was general reluctance
to import from peripheral countries, the mere possibility that investigations could
be started for the levyrin of countervailin- duties could act as a deterrent to
further imports being made- and thus frustrate efforts for thi promotion of trade.

Pr9EsLals foB Solutions

General1

23. In the discussion on possible solutions that could be found to the problems
that arise in the field of subsidies and countervailing duties, different views
have been expressed as to the priorities that should be attached to the two
subjects. Some delegations were of the opinion that solutions to the problems
relating to countervailing duties should be sought as a matter of priority as
practices of certain countries in this field were in contradiction of the
provisions of Article VI of GJTT; countervailin- duties were often also an area of
confrontation between governments. Other delegations have stated that in their
view export subsidies, including trade distortings domestic subsidies and counter-
vailing duties,were in reality two aspects of the same problem and therefore the
Group should work towards an overall solution which would encompass both subjects.

(i) Exarts subsidieavin. export stimulatingi-ects and subsidies
havin,-im or _substitution effects

24. As solutions to the problems in this area, it has been suggEtcsted that those
developed countries which have not subscribed to the l'60 Declaration on the
prohibition of subsidies on non-primcary products, should accept it. Working Group 1
of the Committee on Trade in Industrial Products also prccecdcd to draw up a
draft list of prohibited practices in the field of export subsidies on the basis of
a working hypothesis that as a general principle countries should not institute
or maintain export subsidy measures which distort trade. This list, which is
under examination, has been reproduced in annex IV.

bome delegations have stated that in the search for solutions they were
working on the assumption that any proposed solution would cover both primary
and non-prim-ary products. Other vlogations have pointed cut that the copetence
of thei Group wag li-;ted t:. the c..nsidcraticn of products falling within
Chapt rs 25 t;, 99 c-f the BR7.
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25. In the discussions in Group 3(b), there has been a considerable measure of
support for the proposal that a list should be devised of export subsidy
practices which should be prohibited. There have been, however, some differences
of views among- delegations as to whether such a list should be exhaustive or
illustrative. In the view of some delegations any such list of prohibited
practices should be as complete as possible and the prohibition should apply to
all subsidy measures which were trade distorting and should not be qualified by
dual pricing and other conditions.

26. Some delegations have expressed the view that the list should be a limited
one, since an extensive list of prohibited subsidies and related sanctions would
undermine the existing balance in the General Agreement. Other delegations wore
of the opinion that the list need not be a limited one but should be of reasonable
scope, and that such a list should be based on, "dual price criterion" rather than
"trade distortive effects" or "injury" criteria.

27, In regard to domestic subsidies that stimulate exports, some delegations
have suggested that a list of such measures might also be devised but such
measures should be prohibited only when they had significant trade-distcrtin-
effects. Other delegations felt that since domestic aids were a legitimate part
of a countryts internal policies and as in practice it would be difficult to
distinguish domestic subsidies with trade-distorting effects from other types of
domestic subsidies, it would be difficult to define and determine practices in
this area which should be prohibited. La this context, a number of delegations
have attached great importance to the elaboration of improved notification and
consultation procedures under paragraph 1 of Article XVI. These delegations
considered that this might be the most appropriate way to deal with the problem
of domestic subsidies having trade distorting effects rather than drawing up a
list of prohibited practices. These delegations also felt that such improved
notification and consultation procedures would be of particular relevance to the
problems in the field of countervailing duties and particularly for the
implementation of the material injury provisions of Article VI.

(i-2) Countervailjn_ te

28. As regards countervailing duties, some delegations have stated that one of
the key issues in the negotiations was the question of the universal implementation
of the principle laid down in Article VI that no countervailing duty should be
.applied unless it had been clearly determined that material injury had been caused
to domestic industry as a result of subsidization. These delegations have also
expressed the opinion that countervailing duties should not be imposed
automatically but rather should be used as a measure of last resort after
convincing evidence had been shown that injury had in fact been caused to the
domestic industry. In this context, they have pointed out that Article VI did
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not specifica]Jy provide for consultations between interested governments prior
to the impostion of countervailing `'ities. However, it may be desirable to
agree that before imposing countervJ..ing duties or other off-setting measures,
governments should be required to consult with the government of the country
alleged to be granting the subsidy. Such consultations could cover the magnitude
of the alleged subsidy, its impact or, international trade, the objectives of the
government concerned, and the possibility of other methods less damaging to trade
beint found to achieve the intended objectives.

29. A number of delegations have expressed the view that it may be possible to
give concrete shape to these ideas by adoDting a code governing the application
of countervailing duties. *Such a code could requiree countries to bring their
national regulations into confority wi.th Article VI thus creating an equality of
rights and obligations of contracting parties in this field. The code could.
provide for prior notification of imminent c'un.tervailing action and subsequent
consultations between governments concerned, lay down procedures for investi-
Zgations and provide for nultilateral surveillance of countervailing actions.
Other possible solutions to tiAe problems of countervailing duties mentioned by
some delegations include the prepaiati on oLa Declaration or an interpretation
note expanding on particular provisions of Article VI as they apply to counter-
vailing duties, or an &jreement on new bilateral cornsultative procedures
reinforced by multilateral surveillance procedures.

Differential treatment to deyqlopim~countriLsQ

30, Delegations from developing countries have stated that subsidies and
countervailing duties would appear tn be an area where, in elaborating solutio.oz,
it was both 'technicaJ.y feasible and :conomical.ly justii7iable to extend special
and more favoumable todat -::' , :I-- ff- :,, n'ries by the application of
differential measures. Tlhey have suggested That in the field of subsidies
developed countries should undertake_ not to subsidiao their exports and that. -here
should be > s=-iter dt;finitiun Uvezpoji subsidies. At the same tine, it ha(' to
be recognized that develoinE countries nightt need to adopt suitable incentive
schemes for the promotion and devalopment oL e_~ports of their manufacturers,
of these representatives havere ,;rcirtedd out tiiat as exports under these inceC;t;:12e
schemes were rnot in broach cf GUIT rules and as the growth in exports from
developing countries was a recognized objective of the GATT, measmwes in the forr.
of countervailinr action should not be taken against their exports.

31. Some delegations have suggested that in the field of subsidies and counte-
vailing duties it m-ay be possible to mEke a distinction in the rights and
obligations that should govern the relations in trade among developed countries,



MTN/3B/21l
Page 15

between developing and developed count-res and among developing countries
themselves. Some other delegations, however, have pointed out that the relevant
provisions of the GATT did not give developing countries "carte blanche" in the
field of subsidies. These delegations also considered that when there was proof
of injury, there could not be any question of exempting altogether imports from
developing countries from the levying of a countervailing duty.

32.. Other delegations, while recognizing that the discussion on general rules
and on differential treatment should be pursued in parallel, considered that the
various proposals for general solutions which were under examination had elements
which may adequately take care of the special situation of developing countries.
In the view of these delegations differential treatment for developing countries
nay not be necessary if certain elements including consultation procedures, a
meaningful test of material injury, the attribution of discretionary power in the
application of countervailing duties and possibly a multilateral surveillance of
countervailing action, were included in the general solutions that were adopted
in this field. A number of delegations have explained that the problem may not
be as complex as it appeared in theory, since developing countries' products were
not likely to enter developed country markets in such large quantities as to cause
injury.

33. Taking into account the points made in the meetings of Group 3(b) and in
response to the request for concrete proposals, the Brazilian delegation has
recently presented a Working Paper, indicating their preliminary views as to howe
differential treatment could be extended to developing countries (MTN/A/5). The
paper states that it may be possible to remove the present anomalous and ambiguous
situation in relation to the use of subsidies by developing countries, if
consideration could be given to the preparation of a 'positive list' of export
incentive measures, which in accordance with the principle of differential and 1
more favourable treatment to developing countries, could be explicitly permitted.
Such incentive schemes would be deemed to be legal and accepted measures under the
GATT and the products benefiting under the schemes should in no case be subjected
to countervailing action by developed importing countries. In the case of other
measures, falling outside the scope of the 'positive list' a countervailing duty
may be levied in exceptional cases provided certain conditions in regard to deter-
mination of material injury and procedure for consultations are fulfilled. Any
such procedure should include the following elements:

1Such a list would be drawn up with the necessary flexibility to allow the
present trade and development needs of developing countries to be fully taecn into
account; its nature would have regard to the fact that many developing countries
are experimenting with several domestic policy measures designed to carry forward
their development plans. They should not, lost these plans be seriously hindered,
be asked to accept stringent commitments or limitations resulting in resort to a
static set of incentive measures.
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(i) prior consultations between the developed importing country and the
developing exporting country, at the request of thb former; such
consultations might be envisaged to take place under the procedures normally
followed under GATT Article XXII;

(ii) the drawing up of objective criteria for determining whether
subsidization practices have caused material injury to the importing country
m-arket (not simply to a single firm, but to a whole industrial sector or
branch).- In any case, evidence would be required to demonstrate that such
injury resulted from a substantial increase in imports of particular products
from a particular source as a result of the subsidy and that these products
were being offered at prices substantially below those that would prevail in
the absence of the subsidy. The trade and development needs of developing
countries concerned should be taken fully into account, as required under
paragraph 3(c) of Article X=XVII, especially as regards such factors as
their stage of development, the strategic importance of the subsidized
exports to their economies or the need for increasing their export earnings;

(iii) consideration of the harmful effects of the impostion of countervailing
duties on the market and the economy of the developing exporting country;
in other words, consideration of market disruption also in the exporting
country, along the lines of the1concept inserted in the Arrangement Regardirig
International Trade in Textiles ;

(iv) in the case of disagreement between the parties to the consultations,
the developing country would have recourse to the contracting parties or any
other body set up to administer any code or arzragement that may be negotiated
in this field. Such multilateral consideration of the matter would also
respond to the criteria referred to in (i) and (ii) above. If the contracting
parties find that material injury is being caused to the importing country's
market, recommendations could bc made to the developing country concerned to
limit or withdraw the specific subsidization measure on the products in
question. A grace period would be granted, however, for compliance with the
recommendations, in order to allow the country concerned to make the
necessary domestic adjustments. If, then, it had failed to do so, the
importing country would be free to impose a countervailing duty not exceeding
an amount necessary to offset in part or in whole the extent of the
subsidization.

1See Annex II for relevant extracts from the Arrangement Regareing
International Trade in Textiles.
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34. The paper suggests, that until the existing GATT rules are modified on the
lines suggested above, there should be a standstillt and no countervailing
action should be taken or threatened against exports from developing countries;
or as a minimum no such action should be taken without previous consultations
and the application of the test of material injury.
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I Extrats from the provisions -in the Anti-Dumping Code: Material Injury:
Article 3, Domestic Industry: Article 4

II Extracts from the Arrangement Regarding International Trade in Textiles:
Determination of Market Disruption

III Notifications in the Inventory of Non-Tariff Measures which are illustrative
of the problems that arise in the field of subsidies and colmtervailing
duties

IV Extracts from the Report of Working Group 1 of the Committee on Trade in
Industrial Products relating to the elaboration of a list of prohibited
practices in the field of subsidies

V List of GATT background documentation and reports on discussions on subsidies
and countervailing duties
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ANNEX I

Extracts from the Provisions in the Anti-Dumsina Code:
Material LniRa: Article 3; Domestic Industry: Article 1

B. :Dtermination of material injury, threat of
material injury, and material retardation

Article 3

Determine$tion of Injury1

(a) A determination of' injury shall be made only when the authorities
concerned are satisfied that the dumped imports are demonstrably the principal
cause of naterialJinjury or &f threat of material injury to a domestic industry
or the principal cause of material retardation of the establishment cf suoh an
industry. In reaching their decision the authorities shall weigh, on one hand,
the effect of the dumping.,andj on the other hand, all other factors taken together
which may be adversely affecting the industry. The determination shall in all.
cases be based on positive findings and not on mere allegations or hypothetical
possibilities. In the c,.se of retarding the establishment of a new industry in
the country of importation, convincing evidence of the forthcoming establishment
of an industry must be shown, for example that the plans for a new industry have
reached a fairly advanced stage, a factory is being constructed or machinery has
been ordered.

(b) The valuation of injury - that is the evaluation of the effects of the
dumped imports on the industry in question - shall be based on examination of all
factors having a bearin on the state of the industry in question, such as:
development and prospects with regard to turnover, market share, profits, price
(including the extent to which the delivered, duty-paid price is lower or higher
than the comparable price for the like product prevailing in the course of normal
commercial transactions in the importing country), export performance, employment
volume of dumped and other imports, utilization of capacity of domestic industry,
and productivity; and restrictive trade practices. No cue or several of these
factors can necessarily give decisive guidance.

(c) In order to establish whether dumped imports have caused injury, all
other factors which, individually or in combination, may be adversely affecting
the industry shall be examined, for example:' the volume and prices of undumped

iWhen in this Code the term injury" is used, it shall, unless otherwise
specified, be interpreted as covering calse of material injury to a domestic
industry, threat of material injury t6 a domestic industry or material retardatio:
of the establishment of such an industry.



MTN/3B/21
Page 20

imports of the product in question, competition between the domestic producers
themselves, contraction in demand dum) to substitution of other products or to
changes in consumer tastes.

(d) The effect of the dumped imports shall be assessed in relation to the
domestic production of the like product when available data permi.t the separate
identification of production in terms of such criteria .a: the production
process, the producers realizations, profits. When the domestic production of
the like product has no separate identity in these terms the effect of the dumped
imports shall be assessed by the examination of the production of the narrowest
group or range of products, which Includes the like product, for which the
necessary information can be provided.

(e) L determination of threat of material injury shall be based on facts
and not merely on allegation, conjecture or remote possibility. The change in
circumstances which would create a situation in which Jhe dumping would cause
material injury must be clearly foreseen and imminent.

(f) With respect to cases where material injury is threatened by dumped
imports, the application of anti-dumping measures shall be studied and decided
with special care.

Article 4

Definition of Industry

(a) In determining injury the term domestic industry" shall be interpreted
as referring to the domestic producers as a whole of the like products or to
those of them whose collective output of the products constitutes a major
proportion of the total domestic prc-'uction of those products except that

(i) when producers are importers of the allegedly dumped product the
Industry may be interpreted as referring to the rest of the producers;

(ii) in exceptional circumstances a country may, for the production in
question, be divided into two or more competitive markets and the
producers within each market regarded as a separate industry, if,
because of transport costs, all the producers within such a market sell
all or almost all of their production of the product in question in that
market, and none or almost none, of the product in question produced

One example, though not an.exclusive one, is that there is convincing reason
to believe that there will be, in the immediate future, substantially increased
importations of the product at dumped prices.
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elsewhere in the country is sold in that market or if there exist special
regional marketing conditions (for example, traditional patterns of
distribution or consumer tastes" which result in an equal degree of
isolation of the producers in such a market from the rest-of the industry,
provided, however, that injiiry may be found in such circumstances only if
there is injury to all or almost all of the total production of the product
in the market as defined.

(b) Where two or more countries have reached such a level of integration
that they have the charact-ristics of a single, unified market, the industry in
the entire area of integration shall be taken to be the industry referred to in
Article 4(a).'

(c) The provisions of Article 3(d) shall be applicable to this Article.
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ANNEX II

Extracts from the errangement Regarding International
Trade in Textiles: Determination of Market Disruption

I. The determination of a situation of "market disruption", as referred to in
this Arrangement, shall be based on the existence of serious damage to domestic
producers or actual threat thereof. Such damage must demonstrably be caused-by
the factors set out in paragraph II below and not by factors such as technological
changes or changes in consumer preference which are instrumental in switches to
like and/or directly competitive products made by the same industry, or- similar
factors. The existence of damage shall be determined on the basis of an
examination of the appropriate factors having a bearing on the evolution of the
state of the industry in question such as: turnover, market share, profits,
export performance, employment, volume of disruptive and other imports, production,
utilization of capacity, productivity and investments. No one or several of
these factors can necessarily give decisive guidance.

II. The factors causing market disruption referred to in paragraph I above and
which generally appear in combination are as follows:

(i) a sharp and substantial increase or imminent increase of imports of
particular products from particular sources. Such an imminent increase
shall be a measurable one and shall not be determined to exist on the
basis of allegation, conjecture or mere possibility arising, for example,
from the existence of production capacity in the exporting countries;

(ii) these products are offered at prices which are substantially below
those prevailing for similar goods of comparable quality in the market of
the importing country. Such prices shall be compared both with the price
for the domestic product at comparable stage of commercial transaction, and
with the prices which normally prevail for such products sold in the
ordinary course of trade and under open market conditions by other exporting
countries in the importing country.

III. In considering questions of "market disruption' account shall be taken of
the interests of the exporting country, especially in regard to its stage of
development, the importance of the textile sector to the economy, the employment
situation, overall balance of trade in textiles, trade balance with the importing
country concerned and overall balance of payments.
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ANNEX III

Notifications in the Inventors of Non-Tariff Measures
Which are Illustrative of' the Problems that Arise in

the Field of Subsidies and Countervailing Duties

The notifications included in the Annex are the following:

Export subsidies on industrial products

Payroll tax rebate and market development allowance

Tax incentive

Tax reliefs for expenditure on development of export markets

Trade diverting investment

Investment grants to alumni

Countervailing duties

Levy of countervailing duties without taking into account whether
subsidized imports were causing material injury
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Notification Country main- Nature of the Notifying
No. taking the non-tariff countries

measure measure

4 Australia Payroll tax rebate EEC
and market develop- Canada
ment allowance

Aids (AUstra~ia classes these as Iincentivesl) to exports through two direct
tax rebates.

Method

(i) Payroll tax at the rate of 24- per cent is payable on the amount of a firm's
payroll in excess of <A 20,800 per annwum. Payroll tax to the extent of l per
cent of a firm's increase in exports over the average for the three years ending
five years previously may be rebated to an eporter, and any excess of rebate
entitlement over tayrdll tax likability maGy be carried forward for up to three
years. This is not a direct subsidy cn the price of the goods, but relieves the
exporter of a cost and is related, in amount, to the increase in exports. Cost
of exports is reduced and this has a bearing on prices. Therefore, in the
notifying countries view, the measure is in effect a subsidy on exports. Australia
contests this view.

(ii) Market development allowance which is a straight taxation rebate of 42.5 cents
for each dollar expended on market development. This rebate is an addition to
the normal deduction from the exporter's taxable income in respect of expenses
incurred in deriving income. The total tax saving by way of normal deduction
from taxable income plus the rebate m:Ac not exceed 84 cents in the Australian
dollar of eligible expenditure for plavate companies, or 871 cents in the
Australian dollar for public companies. The scheme is current until July 1973
when consideration will be given to its extension.

Effects

Wi) Payroll rebate applies to manufactured goods and some primary products
exported (not including minerals, petroleum., alumina). Not possible to quantify
effect on exports. Ls the measure operates on a whole range of products, it is
hard to measure effects.
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Notification Country main- Nature of the Notifying
No. taing the non-tariff countries

measure measure

4 Australia Payroll tax rebate EEC
and market develop- Canada
ment allowance

(ii) Market development allowances, in the view of the notifying countries,
amount to a double deduction from assessable income for income tax purposes of
~A 2 for every ',2A 1 spent on specified export promotion, subject to an 80, per cent
limit. The scope of the allowance was notified as having been extended on
1 July 1968. Notifying countries felt that although the measure was not a
direct subsidy, since the amount of subsidy is not related to quantity of
exports, but to expenses in promoting sales, nevertheless, it reduced costs which
normally are included in export prices and therefore constituted an indtfect
subsidy. Australia contests this view and accepts only that it is an incentive
working as described under ThiethodW.

GATT relevance

The notifying country pointed out that Australia has not subscribed to the
Declaration Giving Effect to Article XVI:4, creating a gap in present obligations
of different contracting parties, as non-signatories are freer than others. The
Committee was urged to consider this sector even if the operation of the measures
was considered relevant to the Border Tax Adjustment Working Party. The notifying
country also noted that while all countries practise export development schemes,
assisting in trade fairs, missions, representations, etc., such measures should
be distinguished from direct aids, and assistance should not extend to tax rebates.

Australia reiterated its view that the measures are not in fact barriers to
trade, nor, in its view, export subsidies.
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Notification
No.

Country maian-
taining the
measure

Nature of the
non-tariff
measure

Tax incentive Canada
EEC

United States

Direct tax deferral in relation to exports.

Method

1. Tax deferral is to be allowed for a percentage of gross export proceeds if
set aside as reserve for market development, to be spent in equal instalments
over five years. Percentage which may be set aside depends on whether experts
are increasing as a percentage of gross sales.

2. Special depreciation allowances permit accelerated depreciation rates on

equipment depending in amount on the export ratio. Some accelerated rates run as
much as 96 per cent above normal.

The representative of Japan stated that the allowances for special accelerated
depreciation were abolished at the end of March 1972, and overseas market develop-
ment reserve system has been no longer applied to corporations capitalized at
morethan a billion yen since November 1972.

Ori

Special Taxation Measures Law, April 1964.

Effects

No assessment was offered of the quantitative impact of these measures. Japan
stated tax allowances do not materially affect the volume of trade in the
commodities but are granted to take account of the reality of need to update plant
especially fast in Japants range of exports.

Note: Japan suggested these problems might better be dealt with in the Working
Party on Border Tax Adjustments, though it was recognized that these are
not problems of border tax adjustments. An expert was expected for that
meeting where questions could be answered.

33 Japan

Notifying
countries
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Notification
No.

Country main-
taining the
measure

Nature of the
non-tariff
measure

Notifyig
countries

South Africa Tax reliefs for
expenditure on
development of
export markets

EEC

Type

Aid to exports through direct tax rebates.

Method

Export incentives take the form of tax reliefs in respect of expenditure on
development of export markets.

Effects

GATT relevance

The point was made that it is unfair for South Africa, among others, to have
a lesser obligation with respect to use of export subsidies from not having
accepted the Declaration Giving Effect to Article XVT:4. It. was felt that this
question should remain in this Committee, even if operation of the scheme were
referred to the Working Party on Border Tax Adjustments as had been suggested.
The representative of South Africa felt that these "incentives" were neither
subsidies nor border tax adjustments but had no objection to their referral to
the Working I-arty on Border Tax Adjusiments.

38
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Notification . Country main- Nature of the Notifying
NTo. - tainina the non-tariff countries

measure measure

44 United Kingdom Investment grants Australia
to auminium Canada

Norway
Yugoslavia

Effects

The representative of Canada made the points that the almoinuu progranmme
(1) represented government aid on an unusually large scale; (2) involved a
programme for shifting the location of an industry from possible location elsewhere
to the United Kingdom where in the past absence of cheap electric power had made
such a programme queoLionable from an economic point of view; (3) involved a shift
in industry location which appeared likely to be prejudicial to the interests of
developing countries where location of swelters and alumina producing plants
might otherwise be more economic; (4) seemed certain to effect large-scale import
replacement prejudicing the interests of countries now furnishing the bulk of
the United Kingdom requirements, and (5) threatened to initiate a competitive
race between national treasuries to subsidize industrial development withcat due
regard to international trading interests. His full statement is appended.

The representative of the United Kingdom did not accept that the scale of aid
involved could be characterized as unusually large, although he had no detailed
information on levels of assistance i other countries at this stage. Domestic
interests in the United Kingdom had criticized the scale of the investment
assistance, which fas available, broadly speaking, to al manufacturing industries
(with a higher rate of grant available in the Development Areas), as less generous
than the schems which it had replaced.- It was important to appreciate that the
grant system introduced in 1966 had merely replaced former provisions of a
different kind but for a similar purpose. It should be noted also that the grants
were available for the purchase of plant and equipment from any source, including
imported goods. He suggested that the facts could not be properly established
without a full examination of other countries' practices, a study in which the
United Kingdom would be willing to participate if it were generalized to include
all fiscal meamares and other schemes of industrial assistance employed by other
major industrial countries.

2. In any event it was questionable whether the system had had much effect on
industry decisions regarding the siting of new facilities as between one country
and another. Aluinium production was controlled by a few very large international
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Notification Country main- Nature of the Notifvin£
No. taking the non-tariff countries

measure measure

44 United Kingdom Investment grants Australia
to alnimiiniu Canada

Norway
Yugoslavia

enterprises, and it was likely that the major considerations in their decision
where to locate new facilities related to the case of supplying growing markets
at competitive prices. In fact the recent trend of imports of aluminium into
the United Kingdom showed that changes in the pattern of supply had already been
taking place before the new projects were announced. Their decision to embark
an new production capacity in the United Kingdom certainly implied that they
had every confidence that production there would be fu.lly economic, and it
should also be remembered that the new capacity was only a small proportion of
the total world capacity for producing primary auium.

The representative of Norway supported Canada and indicated his Government's
view that the grants constitute a non-tariff barrier distorting international
trade in a significant way.

Yugoslavia notified that in its view this direct subsidy to the establishment
of domestic production capacity had import inhibiting effects.

GATT relevance

The representative of Canada, though not questioning the propriety of aid as
such, felt that the scale of aid in this case suggested the need for the
Committee to consider, at an appropriate stage, the adoption of a code of good
conduct embodying the principle that area development programmes should concern
themselves with location of industry within the area and not give assistance to
shifts of industry from one country to another. The representatives of Israel
and the United States also expressed interest in this general problem and felt
that a study of the question of the role of Gcvernment in displacing imports
and/or increasing exports would be useful and should not be confined to the
alminium case. The representative of Chile also expressed interest in this
problem because of his country's interest that copper refining be located in
areas with favourable natural conditions.

Statement bvs Canada

"As regards the notification in respect of investment grants, with particular
reference to aluminum since this matter had not previously been discussed in the
GATT I would propose to go into rather more detail than on some of the others.
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Notification Country main- Nature of the Notifyigg'
No. training the- ncn-tariff countries

measure measure
44 United Kingdom Investment grants Australia

to aluminium Canada
Norway
Yugoslavia

Traditionally the United Kingdom has been one of the world's largest importers of
aluminium, with Canada as the largest supplier and Norway the second largest.
Imports are duty free for primary 0].uninuiM ingot and are bound under the GATT.
This situation reflected the fact that British industrial power costs were
substantially higher - the. estimates are some three to four times higher - than
in some other countries such as Canada. The Nrational Plan the British Goverfmrent
presented to Parliament in September 1965 stated, and I cuote 'absence of cheap
electric powr cn a large scale makes the future expansion of virgin aluminium
production in the UK uneconomic'.

"Despite the earlier statement, in October 1967 the British Government
announced a program1e for the construction of aluminium smelters with Government
assistance and indicated that the programme could be extended to other power-
intensive industries. As finally adopted the programme called for three smelters
with a total capacity of 260,000 tons by 1972 and 320,000 tons by 1974. By way
of comparison, these figures relate to consumption of primary aluminium in the
United YKngdom for 1967 of 361,000 tons. Of the three smelters, one is to be
powered by coal under a special contra t with the National Coal Board, the other
two by nuclear-generated power under special contract with the Central Electrical
Generating Board.

"The key element in the British progr7ane is one of non-recoverable grants of
up to 45 per cant of the cost of equipment used for production purposes, estimated
to range from ;35 to "45 million for a 120,000 ton smelter. The magnitude of this
assistance is much greater than is usual for development grants in other countries.
In addition, the British Government recently announced that it would loan two of
the companies participating in the progrEame up to 3163 million to finance the
capital cost of nuclear tower generating capacity. These loans would bs repaid over
a period of approximately thirty to thirty-five years at an interest rate of 7 per
cent. The British Government has indicated that the grants are part of its
established area development programme and are available to any industry that meets
the conditions of the progra-ae. Although' many industrial countries including
Canada provide financial assistance tu companies locating En development areas,
and the principle of such assistance is not at issue; the United -ingdom assistance
goes well beyond that provided bxy any other country. The effect of the grants is
not merely to influence the location of smelters as between developed and develop-
ment areas in the United Kingdoci, but to shift the location of new production
facilities as between countries and bring about large-scale import replacement.
IMore generally, we are concerned that financial assistance of this magnitude
could be an unfortunate precedent which, if applied in other fields aMd by other
countries, could initiate a competitive race between national treasuries to subsidize
industrial development without due regard to international trading interests."
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Notification Country main- Nature of the Notifying
No. tainingr the non-tariff countries

measure measure

44 United Kingdom Investment Grants Australia
to alunium Canada

Norway
Yugoslavia

Turning to specific effects on trade, the smelters under this programme woulc
pre-empt all the. growth in the United Kingdom market until the later 1970's and
reduce imports below the 1967 level, even if consumption were to rise by 5 per
cent a year, that is to say by double the average rate of the past ten years. In
any event, the smelters operating at capacity would pre-empt as from 1972
260,000 tons of world demand for primary aluminium and necessitate compensating
adjustments in sales and production by other countries. It is feared that over
two thirds of Canadian aluminiun exports to the United Kingdom, which in 1967 had
a total value of 2;74 million, will be lost as a result of this programme. I might
mention here, Mr. Chairman, that in response to a parliamentary question in the
House of Commons the President of the British Bcard of Trade indicated that he
judged that by the early 1970's the savings on the United Kingdom balance of
payments from the contribution of these three plants would be in the region of
£30 million a vear.

While I have spoken particularly of the implications of this programme as
far as aluminiun is concerned for the exports of my own country, it is clear that
it could also have adverse consequences for developing countries that have the
potential to produce aluminium or alumina on an economic basis. I might mention
in passing in this connexion that one of the companies participating in the
programme has decided to build an alumina plant with an annual capacity of
240,000 tons beside its planned smelter in Britain rathLer than locating it at
the bauxite mine. It is estimated that this alumina plant would result in a net
loss of export earnings, for some developing country with bauxite resources, of
approximately Ul2 million per year.

In these circumstances, Mr. Chairman, I would like to suggest that at an
appropriate stage of the Committee's deliberations in this general area of
industrial development incentives, consideration might be given to the possibility
of a code of good conduct which perhaps might give effect to the principle that
area development program s should be limited to influencing the location of
industry within a country and not shifting production from cne colatry to another.
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Notification Country-ma- Nature of the NotifyLng
No. taining the non-tariff countries-

measure measure

44 United Kingdom Investment grants Austral:ia
to alumninium Canada

Norway
Yugoslavia

While I have the floor, I should also like to take the opportunity of
expressing the appreciation of ioy country to the delegation of the United States
in respect of the recent decision.to substantially modify the provisions for
tax-free industrial development bonds, that had applied until the-end of last
year in that country, so. as to eliminate their adverse effects in international
trade- terms. These provisions had also affected us in relation to the siting
of aluminium plants. I think that this is a highly welcorae development and we
should like to express our appreciation to our colleagues from the United States.

Note by United Kingdom

The investment grant system has been replaced by a system of tax allowances
and reductions supplemented by regional grants in certain specified circumstances
under the terms of the Industry Act 1972. The payment of investment grants in
respect of expenditure after 26 October 1970 is prohibited unless the expenditure
is in to contracts made before that date.
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Notification Country main- Nature of tin Notifig
No. taining the non-tariff countries

measure. me assure

55 United States Gountervailing,. Canada
duties EI!EC

Japan
Yugoslavia

Method

Section 303 of the Tariff Act of 1930 is of mandator-y character and requires
the Treasury to impose an additional duty on any imported goods that benefit front
a manufacturing, production or export subsidy. The additional duty is levied
even though the imports cause no injury to United States industry.

The competent Yugoslav authorities and interested commercial circles consider
that the application of countervailing measures not taking into account the factor
of real damage constitutes an obstacle in international trade.

The representative of the United States said that normally a case would only
be opened if a complaint had been received.

Effects

The United States representative pointed out that since 1897 there had only
been seventy basic countervailing duty orders issued of which twelve were still
in force.

It was said that the fact that a main trading country maintained a measure
that was more protective than the GQAT rules foresaw teaded to encourage
protectionism in other countries.

GATT relevance

Measure allowJed under the Protocol of Provisional Application.

Note: The representative-of the United States advised that there have been no
amendments to Section 303 as printed in TAnti-dumping and Countervailing
Duties" of July 1958. The text of the administrative procedures under
Section 16:24 of the Customs Regulations has been transmitted to the
secretariat (Spec(69) 6/Add.3).
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ANNEX IV

Extract fr2m the Report of Workin Group 1 of the
Committee on Trade in Industrial Products Relating
to the Elaboration of a List of Prohibited Practices

in the Field of Subsidies

The following is the list of prohibited practices as examined by Working
Group 1 at its last meeting (Spec(73)44, paragraph 6), it being understood that.
this list did not commit any delegation and that the 1960 list of prohibited
practices remained as it stood:

(a) The provision by governments of direct subsidies to exporters.

(b) Internal transport and freight subsidies on export shipments on terms
more favourable than for domestic shipments.

(c) The government bearing directly or indirectly all or part of the
transport or freight charges incurred on export shipments beyond national
frontiers.

(d) The government bearing all or part of the costs incurred by exporters
in obtaining transport and freight insurance cover.

(e) The government bearing all or part of the costs incurred by exporters
in obtaining credit for financing export shipments.

(f) Government loans to exporters on concessional terms for working
capital purposes, where such lons enable the exporter to offer
concessional sales terms, including financing.

(g) The grant by governments (or special institutions controlled by
governments) of export credits at rates below those which they have to pay
in order to obtain the funds so employed.

(h) The provision by governments (or special institutions controlled by
governments) of export credit insurance and guarantees, or insurance
against increases in the costs of products at premium rates which are
manifestly inadequate to cover the long-term operating costs and losses of
the insurance institutions.
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(i) The accordance by governments of preferred treatment to certain
exporters based on their export performance, such as the extension of
time for the repayment of loans, easier access to credit, or more
favourable terms in export insurance programs.

(j) Loans that minimize the risk involved in developing new markets
abroad, (i.e. the obligation to repay the loan is forgiven if the firm
is not successful in developing a substantial market abroad).

(k) Currency retention schemes or any similar practices which involve a
bonus on exports or re-exports.

(1) Special government measures to offset, in whole or in part, the price
disadvantages on exports that result from its own or other countries'
exchange rate adjustments.1

(a) The remission (including credit allowances) or deferral of direct
taxes or social welfare charges paid or payable by industrial or commercial
enterprises when the criterion for remission or deferral is related to the
export performance.

(n) The exemption, in respect of exported goods, of charges or taxes,
other than charges in connexion with importation or indirect taxes levied
at one or several stages on the same goods if sold for internal consumption.

(o) The allowance of special deductions related to exports, over and
above those granted in respect to production for domestic consumption, in
the calculation of the base on which direct taxes are charged (e.g.
accelerated depreciation allowances on capital goods used in the production
of exports; deduction of special reserves set aside to cover risks connected
with export sales).

(p) Tax rebate allowed beyond that of actual costs incurred, in calculating
income payable for expenses incurred in developing markets abroad.

(q) Rebate of indirect taxes or charges on exports or components thereof, in
excess of accrued indirect taxes or charges on the exported products.

h t was understood, as suggested by the representative of the IBF, that
the especial government measures" were measures other than through the exchange
rate system, since the latter could give rise to multiple currency practices,
which fell under the competence of the Fund.
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(r) Remmission calculated in relation to exports of taxes not borne by the
products (taxes occultes). 1

(s) The reduction of the direct tax burden on producers and exporters of
a product accompanied by an increase in the indirect taxes borne by the
same product.

(t) In respect of deliveries by governments Or governmental agencies of
imported raw materials for export business on different terms than for
domestic business, the charging of prices below world prices;, and for such
deliveries of raw materials of domestic origin, the charging of prices for
such materials destined for processing for export sales, below those
charged for materials destined for processing for domestic sales.

(u) Government payments to producers or exporters that vary with the value
of domestic materials used in the manufacture of goods for export.

The following comments were made by various delegations on certain points
in the above list:

(i) On point (c), it was noted that "transport or freight charges" were
not to be understood to include ship-building subsidies

(ii) On point (i), some delegations pointed out that a situation as
described in this paragraph could not lead to trade damage in the
sense of Article MVI:2.

(iii) On point (1), some delegations were of the view that this point
should not be included in a list of prohibited practices because
"special government subsidies" were either outright subsidies and
were therefore covered unrer other points, or they were measures

eThe following examples were given of taxes not borne by like products:
(i) Customs duties on plant and equipment (as opposed to customs duties

on raw materials consumed in the manufacturing process)
(ii) Stamp taxes for shipping and other documents
iii) Registration taxes on deeds and documents
RV) Mortgage taxes

(v) Taxes on insurance
vi) Advertising and publicity taxes
vii) Taxes on government licences and permits
viii) Registration and other motor vehicles taxes.
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taken for domestic reasons and as such did not constitute subsidies.
A number of delegations thought that the measures in question should
be considered in the light of their implications, and that the
matter needed fur-ther reflection. One-delegation specified that
the provision should not include any temorary measures taken by
governmsnts in view of compensating exporters for losses incurred
as the result of changes in the exchange rate (e.g. when an export
contract is closed at one rate of exchange, but-payment is later
effected at a different rate).

(iv) On point (r), some delegations recalled the findings of the Working
Party on Border Tax Adjustments with regard to "taxes occultes".
(BISD, 18th Supplement, page 101, paragraph 15)

(v) On point (s), some delegations were of the view that this practice
did not constitute an export subsidy. They recalled the extensive
work undertaken on the subject in the Working Party on Border Tax
Adjustments, and the view held by most members of that Working Party
that the present rules served the purposes of trade neutrality of
tax adjustment appropriately and that no motive could be found
to change them. (1/3464, paragraph 9)

(Pi) With regard to point (t), one delegation drew attention to the
fact that, whereas the 1960 list contained two criteria on this
point, namely that cf price differential for raw materials between
export business and domestic business, and that of prices below
world prices, in the present formulation of the second alternative
only the former criterion had been retained.
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ANNEX V

List of GATT Background Documentation
and Reports on the Discussion

onribsidies and CoqWteraain ie

A. BackM found notes

Export Subsidies: Background
Note by the Secretariat

Countervailing Duties and Domestic
Subsidies that Stimulate Exports:
Background Note by the Secretariat

Subsidies and Countervailing Duties:
Background Note by the Secretariat

COM.IND/W/73

COM.IND/W/98

i'fPN/3B/10

B. Reports on discussions

Reports on the discussion in
Working Group 1 of the Committee
on Trade in Industrial Products

Reports on discussion in Group 3(b)

C. Propooals made ba delegations

I/3496
Spec(72)33; Spec(72)61;
Spec(72)"129. Spec(73)18;
Spec(73)44

MIN/3B/19
MTN/3-

Differential Treatment in the field
of Subsidies and Countervailing
Duties: Working Paper Presented
by the Brazilian Delegation

Subsidies and Countervailing Duties:

Working Paper Presented by the
Brazilian Delegation on Differentiated
Treatment in the field of Subsidies
and Countervailing Duties

MIN/3BWA/3

MMNI//5


