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Background

1. Working Group I, established by the Committee on. Trade in Industrial Products
in December 1969, was charged with the task of examining on the basis of information
-in the' GATT Inverntory of Non-Tariff Measures,possibilities for concrete action in the
area of government procurement and certain other notified non-tariff barriers to
trade as found in the illustrative list (COM.IND/W/40).

2. At its meetings during 1970, this Group concluded that government procurement
wasa problem of a general nature and both the legal and practical aspects would have
to be considered together. It was felt that the solution lay in the formulation of
a code or set of guidelines that would apply to government procurement operations.
The Group agreed that in dotermining guidelines, the following elements should,
inter alia, be considered (1/3496, page 26):

(i) Objectives and principles

(ii) Defi.nitions

(iii) \Procux-ement entities

(iv) Elimination of existing discrimination

(v) Exceptions

(vi) Purchasing procedures

(vii) Publication of government procurement regulations

(viii) Reporting, review, complaint and confrontation procedures.
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3. Note was taken of the fact that the OECD was addressing itself to this
matter and that a11 the suggested elements referred to above 'were covered by the
guidelines unIder preparation in OECD. The Group was informed of the state of
work in the.. QEOD and of the main contents of the envisaged guidelines. In the
circumstances it was not considered useful to elaborate further at that stage on
the main headings in the Group; it was agreed that for the time being the best
way to proceed would be for the Group to follow developmeLts in OECD.

4, In the context of the Multilateral Trade Negotiations, the Group "Non-Tariff
Measures", at its meeting in March 1975, agreed that the secretariat should
prepare a background note which woUld gather together the available and relevant
information on government procurement (MTN/NT111, paragraph 7).

5. In this respect, it may be noted that the EOCD is drafting a comprehensive
instrument concerning government purchases, contracts and certain services
incidental to them, aimed at making these operations more open to international
competition. In addition, the information obtained by the OECD from the original
survey of procedures and practices in member countries in the field of government
procurement and published in a booklet is now being revised and updated with a
view to publication by the end of this year. For details of the OECD work, see
Annex A.

6. The following paragraphs contain a summary of the information available
concerning government procurement in the GATT Inventory of Non-Tariff Measures
and, on the basis of the notifications, an indication of some of the problem
areas which have been identified in this field.

Introduction

7. Governments are major purchasers of both goods and services. Government
procurement in its broadest sense covers both the action and the process by which
governments and their agencies acquire the commodities and services they require
for their own consumption and needs. The scope of procedures involved in
government procurement operations basically cover, inter alia:

(a) the specification of the kind and quantity of goods or services to be
acquired;

(b) investigation of the market with respect to suppliers and contacts
with potential suppliers;

Government Purchasing in Europe, North America and Japan. OECD Secretariat.
?aris 1966.
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(c) placing orders or contracts through the calling of tenders or otherwise,
including negotiation of terms relating to the transaction;

(d) supervising delivery and performance; aid

(e) the taking of necessary action in the e"rent of inadequate performance.

8. A distinction should be made at the outset between State-trading and
government procurement. In the context of the former, the government or its agent
is involved in buying, selling and sometimes manufacturing operations. The latter
mainly relates to the government or its agent acting as a consumer procuring for
its own consumption and not for commercial re-sale.

The GATT Inventory of Non-Tariff Measures

9. Part I of the Inventory of Non-Tariff Measures contains twenty-five
notifications relating to government procurement. These have been summarized in
Annex Be The Committee on Trade in Industrial Products in the course of its
work selected eleven of these notifications as being representative of the
problems that arise in this area.1

10. Some of the factors which affect foreign participation in procurement
activities have been mentioned in certain of the notifications contained in the
inventory. Basically, the inhibiting factors are seen from the inventory to arise
in three areas, viz;

(a) Legislation2

1

The identification numbers of the illustrative notifications contained in
document MTN3B/l are: Nos. 56, 57, 58, 644, 65, 68, 69, 74, 76, 79 and 80.

2See Notification No. 80.
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(b) Ministerial and Cabinet Decrees, and

Cc) Administrative practices and directives.

11. These inhibiting factors which may be of general or of somewhat more special
application are listed as follows:

(a) Preferential price treatment generally for products of indigenous origin3

(b) Preferential. price treatment for the products of certain domestic socio-
economic groupings and product groups4

(c) Inadequate notice to foreign bidders5 and advance notice of prospective
contracts being given only local publicity6

7(d) Short-time periods for bidding
8(e) Requirzement that foreign firms operate through local counterparts

(f) Predominant use of the technique of selective tendering9

(g) A specified percentage of government purchases to consist of products
from a particular geographical area10

(h) Specified products are closed to foreign competition by the use of the
technique of selective biddingll

1See Notification No. 78

2See Notification No. 79
3See Notification Nos. 66, 73, 20
4See Notification Nos. 65, 79

50f general pertinence in the field of government procurement

6See Notification No, 69

7See Notification Nqs. 56, 60, 71
8See Notification Now 65
9See Notification No. 69

°See Notification No. 69

1See Notification No. 69
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(i). Bidding restricted to domestic suppliers mnd suppliers from .a
particular regional grouping (free-trade group) to which the importing
country belongs

(j) Equality of treatment restricted to domestic. products and products of
a preferred grouping of countries as against third country producers2

((k) Preferences accorded, in the purchase of goods and awarding of contracts
to countries with which bilateral-clearing accounts3 and reciprocal
arrangements4 are maintained; or who purchase indigenous goods in
compensation5

(1) Use of government funds restricted to the purchase of goods of local
origin if similar to the foreign products6

(m) Some measure of preference accorded to products of domestic finrs
located in areas designated "development distriocts!!7 and areas of
substantial unemployment.

(n) Agency located in another country, but when acting as Chief Procuring
Agents for importing country it places the country of its location
and/or nationality at a distinct advantage over third countries in the
disbursement of purchase contracts.8

12. A Rnmber of the notification, together with comments and observations
uade by the notifying countries, relate to' difficulties caused. by
administrative discretion prevalent in many countries in relation to
government procurements It has been stated by the notifying countries in this
connexion that it often appeared that when there existed a domestic industry
capable of supplying a. product, relationships had been built up which came close

See Notification No. 74
2See Notification Nos. 57, 58, 59
3See Notification Nc. 66
4See Notification Noa 75

5See Notification No. 76

6See Notification No. 75

6See Notification No.79
8See Notification Nos. 70, 72
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to excluding foreign suppliers even before bids were called, simply because
designs and specifications of materials required by the government had been
evolved in collaboration with particular domestic suppliers. This, in the
opinion of the notifying governments, makes it difficult for foreign suppliers
to get their bids accepted.

13. The comments by some countries, recorded in the GATT inventory of non-tariff
measures., highlight the following policy considerations as influencing certain
governments in purchasing locally produced goods:

(a) to save foreign exchange and generally safeguard their balance-of-
payments situations-,

(b) to promote the economic development of certain areas;

(c) to ease a situation of high and persistent unemployment, or as a
measure to counter potential unemployment;

(d) to promote the economic development of certain social groups and
socially depressed or victimized groups of persons;

(e) to attain certain strategic objectives such as independence from
foreign sources of supply for certain essential goods of military
importance, or for reasons of national security.

Main points emerging frcm notifications

14. Outside the catalogue of factors which are claimed to inhibit foreign
participation, the main points which tend to emerge from the notifications are
that:

(a) the giving of preferences ,or products of local origin is widespread;

(b) these preferences basically divide into two types - price preferences
and non-price preferences, with most countries using a combination of
both;

(c) the system of preferences for domestic products has sometimes been
placed on a statutory basis of a generally mandatory character;

(d) the preferential treatment applied in the field of government
procurement to domestic products appears in many cases to be
based on administrative discretion, practice and habit; and
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(e) the use of .government procurement as an instrument of government policy
is common to both the developed and the developing countries.

Some questions have6 c:lso been raised regarding the implications of
Article 14 of the Stoclk:~oll, Convention for government procurement1 from
third countries.

15. The Q,.2JGD has, in. its publication, distinguished three main categories of
procurement systems, - public tender, selective tender and single tender. It has
also distinguished three main tendering procedures - automatic tender, discre-..
tionary tender, and negotiated tender. sIore detailed information on the operation
of these procurement and tendering procedures may be obtained from the OECD aocu-
ment "Government Purchasajain !urope North America and JA - regulations and
procedures (1966)i".

GATT provisions in relation tog9rnment Drocurement

16. Article III of the General Agreement concerning national treatment on
internal taxation and regulation is relevant to the question of government pro-
curement, In this connexion, Article III:4 states "The products of the territory
of any contracting party imported into the territory of any other contracting
party shall be accorded treatment no less favourable than that accorded to like
products of national origin in respect of all laws, regulations and requirements
affecting their internal. sale, offering for sale, purchase, transportation,
distribution or use. The provisions of this paragraph shall not prevent the
application of differential internal transportation charges which are based
exclusively on the economic operation of the means of transport and not on the
nationality of the product.i

17. :Lowever, Article IIIK(z) states-, '"The provisions of this Article shall not
apply to laws, regulations or requirements governing the procurement by govern-
mental agencies of products purchased for governmental purposes and not with a
view to commercial re-sale or with a view to use in the production of goods for
commercial sale.,

18, Article 111:8(b) states further: "The provisions of tins Article shall not
prevent the payment of subsidies exclusively to domestic producers, including
payments to domestic producers derived from the proceeds of internal taxes or

information on the Lisbon Ministerial Agreement of October 1966 on public
undertakings in the context of B1;'T may be found in i-.1'TA Bulletin, Volume VIII,
Wo, 2, Ioiarch-April 1967.

It has been suggested in the inventory that price preferences for domestic
suppliers in respect of government purchasing operations may also result in
indirect export subsidies for similar goods.



MTN/NTM/W/16
Page 8

charges applied consistently with the provisions of the Article, and subsidies
effected through governmental purchases of domestic products."

19. It may be noted that Article XVIX: state, inter alia, that if subsidies
operate "directly or indirectly to increase exports of any products from or to
reduce imports of any product into its territory" certain procedures are provided
with a view to considering the possibility of limiting the subsidization1

Article 16(4) states that "as from 1 January 1958, or the earliest
practicable date thereafter, contracting parties shall cease to grant either
directly or indirectly any form of subsidy on the export of any product other than
a primary product, which subsidy results in the sale of such product for export at
a price lower than the comparable price charged for the like product to buyers in
the domestic market". The declaration dated 19 November 1960 giving effect to
the provisions of Article XVI:4 has been accepted by sixteen developed countries.
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ANNEX A

Work on Government Purchasing.b the OECD

1. The Trade Committee of OECD has been concerned for some years with the
question of government purchasing. Originally, its work consisted of a far-
reaching survey of the regulations, procedures. and practices in Member countries.
Because of the interest attached to this information as concerns both governments
and trade circles, it was published in 1966 (see the booklet entitled:
"Government Purchasing, Regulations and Procedures in Europe, North America and
Japan"). The information exercise has continued since then, and a revised and
fuller edition of the above booklet, covering all present OECD Member countries,
is now being prepared and should come out at the end of this year.

2. The review of government purchasing policies, procedures and practices was
soon followed by further work, with the aim of making State contracts more open
to international competition and of ensuring maximum fairness in this respect.
To this end, the work was aimed at elaborating a solution on the basis of which
the principle of non-discrimination could be established on a multilateral basis,
by making provision for both the policies and the practices to be employed in order
to ensure respect for this principle. The Trade Committee instructed its Working
Party to endeavour, on an exploratory basis, to prepare the bases for such a
solution. At earlier meetings of the GATT, information was supplied concerning
current work, the problems raised and directions in which possible solutions were
being looked for.

3. More recently, it became possible to begin drawing up a comprehensive draft
instrument. Such an exercise involves the knowledge of policies, procedures and
practices in force in interested countries and of other necessary data. The
information systems from which the appropriate factual basis is to be made
available for the countries concerned is one of the .important elements being
considered in this respect. Although the draft was prepared in the form of
obligations which signatories would agree to implement, no government has committed
itself, at this. stage, neither on its form, nor on any of its provisions. A
number of important provisions would still have to be drafted or completed.

4. This instrument concerns government purchases of supplies (though some services
incidental to the supplies can. be included). The "provisions of substance" in the
draft are collectively aimed at eliminating discrimination in purchasing policies,
procedures and practices. Because discrimination can take two forms (i-e.
discrimination included in legislative, regulatory or administrative provisions
or discriminatory practices implemented, in the absence of published rules, in the
various stages of purchasing) it was necessary,,besides provisions designed to
abolish formal discrimination, to develop provisions on procedures designed to
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foreclose use of discriminatory practices.. Countries which would adhere to the
Instrument would be expected to align their policies, procedures and practices to
conform with its provisions. In this connexion, the fact that the instrument is
expected to be made binding (as aoniter'netive to a hortatory set of rules) is
partly due to the need for effective guarantees concerning reciprocity.

5. Besides the principle of non-discrimination in government purchasing
regulations, procedures and practices, the following provisions would aim, in
connexion with national purchasing procedures, to guarantee that foreign suppliers
and products have fair access to contracts interesting international competition.
(It is intended that the system described would apply only to a value of contracts
which would be meaningful in that, respect. The level has not yet been fixed
precisely.)

6. Interested suppliers would be informed of purchasing intentions by advance
publicity., and this would apply both to procedures allowing all suppliers to
participate ("'open" procedures), and to those permitting some selection among
competitors effectively allowed to participate ("selective" procedures). Suppliers
would receive all relevant information necessary to evaluate the requirements in
the invitation and prepare a bid.. The time-limits allowed for at the various
procedural stages would be of equitable and adequate duration. The criteria used
in evaluating bids would be objective and specified in advance. Given the
procedural constraints that these different guarantees would involve, an exhaustive
list, some aspects of which are still being discussed, would, specify those cases
or circumstances in which purchasing entities could use other procedures (including
direct negotiation with only one supplier), though they would continue to be bound
by certain measures of control.

7. Other essential provisions would relate to the prohibition of discrimination in
the form either of product specifications, or of qualifying conditions for suppliers
and the guarantees demanded of them. Lastly, within the context of the purchasing
process, suppliers would be given certain means of information. Suppliers could
have contacts with the purchasing entity, and could have access to national
procedures for hearing and. considering complaints in respect of government
purchisiig. Cne question in respect of compliance with the obligations of the
Instrument is the amount of information to be provided on award contracts and
whether, in particular, publication of awards with a view to ensuring maximum
transparency is necessary.

8. The above provisions would apply, via governments, to certain public sector
purchasing entities. It should be noted that one question may arise in this
connexion owing to the constitutional differences between countries (centralized
or federal States) and different administrative and economic structures (in
particular the varying share of the economy under State control). For reasons of
reciprocity, the direct obligations underwritten by governments in respect of
purchasing entities over which they have authority, could be supplemented by an
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undertaking to use all reasonable means within their power to encourage other
public sector entities to apply the Instrument.

9, It is intended that certain exceptions would be provided for in the
Instrument. These concern problems which are known about in connexion with
international commitments, but which can have a special impact on government
purchasing (for example, purchasing of arms, ammunition and war material for
national defence purposes). The question of whether, for certain other reasons,
countries might deviate from the obligations of the Instrument has not yet been
finally resolved.

10. The provisions designed to ensure the surveillance of the Instrument at
government level constitute another essential aspect of the draft. It is under-
stood that a committee composed of the signatory countries would have a major
role in this respect. Two types of function can be distinguished under this
heading.

11, These include, in the first place, the permanent surveillance and periodic
reviews which the committee would undertake in the context of the implementation
of the Instrument. They also include the procedure for settling differences which
will in fact have to guarantee that commitments are effectively respected. The
intention is, however, to ensure, by a system of successive screens, (the first of
which consists of the contacts established between the suppliers and the
purchasing entities themselves) that differences can be solved at the lowest level
and do not normally lead to an international dispute. If bilateral consultations
between governmentswhich are given an important role in this context, should fail
and the difficulties are of a serious nature, the parties concerned could launch
an appeal at multilateral level. Still to be resolved are the questions of the
detailed appeal procedure, and in particular of whether ultimately differences
would be settled by the Committee of signatory countries or by reference to an
impartial sub-committee or panel, and of the range of the possible consequences of
appeals, whether in particular compensatory action could be authorized.
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