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Revision

1, At its July 1976 meeting the Sub-Group "Customs Matters" agreed that the
secretariat prepare, in consultations with interested delegations and as a basis
for discussion at its next meeting a revised version of MTd/Nt/W/51 indicating
areas of broad consensus and areas where divergencies exdat (MTN/NTM/18, paragraph 5).
It was generally recognized that MTN/NT/W/5l/Rev.l would not be binding on any
delegation and that participants made their submissions on the understanding that
their cents reflected only preliminary vieu on possible elements that may be
included in any new set of international rules or principles on customs valuation
to be adopted in the context of multilateral trade negotiations and were not meant
to reflect their views on current valuation rules or on the desirability of creating
ai new valuation system (MTN/NI¶18, paragraph 2).

20 According to the Sxb-Group's instruction the present note has been prepared
by the secretariat in consultations with delegations and it is based on (comments
reproduced in MTNINm/W/51 including additional comments submitted by delegations
to the secretariat as well as the relevant GATT provisions, the draft principles and
draft interpretative notes worked out by Working Gavup 2 of the Commit% on Trade
in Industrial Products.
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1. NEUTRALITY

CTIP* Draft Principle

Valuation systems should be neutral in their effect and in. no case be used
as a disguised means of providing additional protection by artificially increasing
the valueto which the rate of daty is to be applied.

The Valuation system(s) should be neutral 1:1 its (their) effect and in no
C5.SG should be used as a means of providing additional protection ...

Austria (M/NW/3/Add.4, para. (d))
Canada (rMN/NMI /20/Add,2, para. 23)
EElC (14TN/NTVM/20/Add.9, para. 3)
Japan (M)N/N$M/W/20/Add. 10)
Korea (MTN/NINA/20/Add.7)
Nordic countries (MTN/NnhI/W20/Add.12)
Turkey (HTN/NM//33/Add. 7)

by artificially increasing the value to which the rate of duty is to be
applied.

Austria (as atove)
EEC (as above)
Japan (as above)
Korea (as above)
Nordic countries (as above)

Valuation systems in determining duties or other charges should be neutral
their effect and in no case be used as a disguised means of providing additional
protection. Variable levy systems would appear particularly liable to infringe
this principle where they are based on the "most favourable purchasing
possibilities on the world market" rather than, e.g. on "representative" import
prices.

Australia (written notification)

crI= Commiittee on Trade in Indu.strial Products of GATT.
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The main objective of the rules of a customs valuation system should be to
ensure that ad malorem rates of duty are levied on values. A valuation
system should neither add to the protection of domestic producers nor, of equal
importance, permit the payment of duties on less than the actual value. This is
of particular importance in dealing with trade between affiliated companies.

Canada (MTN/N /W/20/Add. 11)

Customs valuation procedure. should not constitute a protection mechanism
in themselves. This is in accord with the views put forward by the United States
Tariff Commission in its 1973 Report on Customs Valuation to the Commnittee on
a~nance and the Sub-Committee on International Trade, United States Senate
("green book"); this report stated that the customs valuation system should be
so designed that "customs valuations made in accordance therewith are in effect
and to the greatest practicable degree a neutral constant in the duty formula".

The concept of neutrality implies that there should not be discrimination
between importers, without nevertheless suggesting that the customs valuation
system be used as a means of equalizing conditions of competition between one
importer and another.

EEC (MTN/NW/W/20/Add.9, para. 3)

Paragraph 1 of "draft principles" could not be accepted because it is in
contradiction with Mexico's legislation and does not correspond to the Brussels
valuation principles.

Mexico (MTN/NTM/W/20/Add.5, para. 2)

The current domestic value system compares favourably with the Brussels
valuation system in being neutral in its effect and meets the GATT requirement
that duty not be assessed on arbitrary or fictitious values. The current domestic
value in the exporting country is transparent and not subject to influences withir
the importing country.

New Zealand (MTWNDLA/W33/Add.2, para,, (d))
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Oustoms valuation should to the greatest practicable degree be a "neutral
constant" in the dirty foomula, as applied to all classes of traders thereby
permitting the rate of duty to be the sole expression of the protection intended.

United States (MT2/NTK/W/20, page 6)
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XO Ny LI ION

sIMP Xaft Pri

ValuatioL systems should be of general application without distinction as
between sources of supply.

The valuation system(s) should be of general application without distinction
as between sources of supply.

EEC (WN/NTM/Wr/2/jAd.99 pera. 2)
Japan (NTN/NTVM/W/20/Add .10)
Nordic countries (lWflNTM/W/20/Adde12)
Turkey (MTN/M/W/33/Adde7)

The valuation system should not discriminate between the classes of importers
or exporters or between different sources of supply.

India (NN/NT/W/33/Add .8)

It is considered necessary that any new international principle or rule
established should specify the need for genuine non-discrimination in valuation
systems.

Mexico (MN/NTM/W/33/Add.5, para. (d))

The United States favors a sys-tem that does not discriminate between classes
of traders.

United States (MNrNA/TWW/20, page 4)
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3. RELATIONWITHANTI-DUMPING

GTIPDraftPrincipleNo.2

Valuation systems should not be used to combat dumping.

The valuation system(s) should not be used to combat dumping.

Canada (flN T/W/20/Add.X11)
EEC. (rNT17/1T /20/Add.9)
Japan (MrN/NTN/W/20/Add'.10)
Korea (M1rN/rM /2O/Add.7)
Nordic countries (ITN/NTM/W/20/Add .l)

Valuation systems used in calculation of duties or other charges should not
be used to combat dumping. Variable levy systems could appear to be particularly
prone to infringe this principle because they are often based on lowest world
offer prices. Such prices would no doubt sometimes be dumped prices and so the
resultant levy would automatically incorporate an anti-dumping margin.

Australia (written notification)

Paragraph 2 of "draft Principle-" could-not be accepted because it is not
consistent with our legislation. For Mexico, the system of official prices
contains safeguard mechanisms against dumping practices.

Mexico (M N/NTM/W/20/Add.5, para. 3)
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4. UNDERVALUATION

CTIP Draft Principle No. 3

Valuation systems should protect trade against unfkaix\ competition arising
from undervaluation.

The valuation system(s) should protect trade against unfair competition
arising from undervaluation.

EEC (MT/NTMW/20/kdd.9, pera. 3)
Japan (MTN/N/W/20/Add.10)
Nordic countries (N/NTM/W/20/kdde.L2)
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5. CONSISTENCY WITH COMMERCIAL PRACTICES

CTIP Draft Principle No. 5

Dutiable value should be based on equitable and simple criteria which do not
conflict with cormercial practice.

As a practical matter, the value for duty should, to the extent possible,
be consistent with commercial practice but not, of course, when this would permit
inequities to be tolerated. This, in the Canadian view, means that valuation
systems should have as their primary standard the actual monetary worth or value
of a product when sold at arm's length and in the ordinary course of trade under
fully competitive conditions (i.e0 open market sales).

Canada (1TN/NTV/W/20/Add .11)

Dutiable value should be based on equitable criteria which do not conflict
with commercial practice.

EEC (MTN/NTM/W/20/Add.9, para. 1J)
Japan (MTN/NTM/W/20/Add.10)
Nordic countries (I3NN/NTMYW/20/Add.l2)

A valuation standard should be consistent with commercial practice and
should not be arbitrary or artificial and, therefore, should be based upon the
transaction price under fully competitive conditions.

United States (MrN/NTM/W/20, page 6.)
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6. DOCUMENTS AVAILABLE IN COUNTRY OF IMPORTATION

CTIP Draft Principle No.6

Valuation systems should keep formalities to a minimum and valuation should
be based to the greatest possible degree on commercial documents.

The valuation system(s) should keep formalities to a minimum and valuation
should be based to the greatest possible degree on commercial documents which ar-
available in the country of importation. and relate to the imported goods. Ther-.
should be no obligation to produce parallel documents for purely customs purposes.

EEC (fTN/ITMA/W20/Add.9, para. 5)
Japan (MTA/9TMA4/20/Addol1)
Nordic countries (MTN/TmA/2o/Add.12S
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7. SIMPLICITY

CTIP Draft Princigle No.5

Dutiable value should be based on equitable and simple criteria which do not
conflict with commercial practice.

It is the view of the Canadian delegation that it is not realistic to attempt
to devise a system which is both simple, and precise and predictable. Canadian
experience has been that if a valuation system is to be precise it must be
relatively complex. If it is to be simple, it will be imprecise. An imprecise
system will require more discretionary action, ore arbitrariness. This cannot
yield any significant measure of predictability,, The question therefore, is
which of these objectives should take priority.

Canada (MTNAMA1/20./Add 11)

Dutiable value should be based on simple criteria which do not cut across
commercial practice.

EEC (MTNAiTMA//20/Add.9, para. 1)
Japan (MTN ATM/W/20 /Add. 10)
Nordic countries (MThATMAW/20/A.dd.12)

The customs valuation systems of various countries should be as simple and
stable as possible based on the same principle and the same criteria.

Japan (TN/NTMI/W/20/Add. 10)

To facilitate understanding and administration, a valuation standard should
be as simple as possible.

United states (iMTNAITMAi/20, page 6, para. 3"
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8. FAIRNESS ANDEQUITY

CTIPDraftPriciple No.5

Dutiable value should be based on equitable and simple criteria which do not
conflict with commercial practice.

A major problem with which any valuation system must deal in some precise
detail is how to value goods imported in arm's-length transactions and in non-
arm's-length transactions on an equitable basis so as not to give an advantage to
one or other category of importer: this should be reflected in any interpretative
note to Article VII. (For detailed explanation see WTN/NTMA4/20/Add.2, para. 2(c).)
In this connexion it might be appropriate if the Sub-Group addressed itself to the
elaboration of or addition to or interpretation of the provisions of sub-
paragraph (c) of paragraph 2 of Article VII.

A system that provides one set of valuation rules on one group of products
and a different set of rules on another group of products cannot be considered to
be one which operates fairly or equitably.

Canada (mNAITMAi/2O/Add.2, paras. 2(A), 2(C)
and 2(D))

Dutiable value should be based on simple and equitable criteria which do no'
cut across commercial practice.

EEC (MTNA14TM/W/20/Add.9, para. 1)
Japan (I'NA/TM /20/Add.10)
Nordic countries (MTN,41TMAT/20/Add.l2)

The valuation system should avoid uncertainties and should be fair and
equitable.

India (MTN4M/WA/0/Add.13)

The United States favours a customs valuation system that does not discriw4
nate between classes of traders. Customs valuation should, to the greatest
practicable degree, be a "neutral constant" in the duty formula, as applied to ali
classes of traders, thereby permitting the rate of duty to be the sole expression
of the protection intended.

United States (MIATM/AI/'20, page 6, para. 1)
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9. QUICK CLEARAICE OF GOODS

CTI? Draft Principle-No. 7

Valuations systems should not prevent the quick clearance of goods.

The valuation system(s) should keep formalities to a minimum and should not
prevent quick clearance of goods.

EEC (NTNAITM//20/Add.9, para. 6)
Japan (MMN/MTMA4/2O/Add.10)
Nordic countries (MTNANTM/AW/20Add.12)
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10. PRECISION AND PREDICTABILITY

GATT Article VII:5

The bases and methods for determine the value of products subject to duties
or other charges or restrictions based upon or regulated in any mamnne by value
should be stable and should be given sufficient publicity to enable traders to
estimate, with a reasonable degree of certainty, the value for customs purposes.

CTIP Draft Principle No. 8

The legal and administrative provisions concerning customs valuation should
be accessible to the general public and be sufficiently clear and precise to enable
traders to estimate, in advance, with a reasonable degree of certainty, the value
of their goods for customs purposes.

Bases and methods for determining the value of products subject to duties or
other charges or restrictions based upon or regulated in any manner by value should
be given sufficient publicity to enable traders to estimate with a reasonable denr
of certainty, value for customs purposes.

This objective would appear to present particular difficulties for variable
levy systems. Because of their tendency to vary from day to day, traders ar-
unable to determine what levy their landed goods will attract.

Australia (written notification)

The elements of administrative discretion and arbitrariness can and should
minimized by enacting as law all the general rul.es. This would permit importers
and exporters to predict dutiable value.

When separate and different rules for specified group of products are
unavoidable, the country imposing them should ensure that the products involved
be easily identified.

Canada (.NITM/w/2o/Add.2 and Adds1,
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The legal and administrative provisions concerning customs valuation should
be accessible to the general public and should be sufficiently clear and precis-
to enable traders to estimate, in advance, with a reasonable degree of certain-.
the value ofd their goods for customs purposes.

E:EC (IlAITmA/2o/Add.9, para. 7)
Japan (?4TNATM/W/20/Add .10)
Nordic countries (M 4A5TMI/W/2O/Add.
United States ( hTN4TMA1!/2o, page 6,

To minimize differences in interpretation and resulting delays in making
final determinations, the elements of a valuation standard should be precise. .
precise standard would lessen the need for administrative and judicial review.

United States (MTNIJITMW/120) page A'
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11, BUSINESS SECRETS

GATT Article X:1

"The provisions of this paragraph shall not require any contracting
party to disclose confidential information which would impede law enforcement or
otherwise be contrary to the public interest or would prejudice the legitwiate
corimercial interests of particular enterprises, public or private."

CTI T :azep Nr0la

Valuation systems and practices should take into account the need to safeguard
business secrets.

The valuation systems) and practices should take into account the need to
safeguard business secrets.

EEC (T/Tf2VlW/20/Add.9, para. 8)
Japan (iTN/NTM/W/20/Add. 10)
Nordic countries (1I'TI/ITI/W/20/Add. 12)

Paragraph 9 of the "Draft Principles" could not be accepted because it is not
relevant to customs valuation but to general trade legislation.

ilexico ( Tt'tNTW/20/Add. 5, para. 4)
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12. PUBLICATION 0F R L`TIONS AND ALMINEISTRiTIVE DECISIONS - REkDY
A.iI0IITY OF? `IZDED :E R iATION TO T D\S P'2D CUSTOifiS OFFICIALS

WATT Articlo VII:5

The bases and Maethods for determining the value of products subjects to duties
or other charges or restrictions based upon or regulated in any manner by value
should be stable amd should be given sufficient publicity to enable traders to
estimate, with a reasonable de ree of certainty the value of custoias purposes.

CATT Article X

1. Laws, regulations, judicial decisions and administrative rulings of
general application, made effective by any contracting party, pertaining to the
classification or the valuation of products for custom-.is purposes or to rates of
duty, taxes or other charges, or to requirements, restrictions or prohibitions on
imports or exports or on the transfer of payments thereof, or affecting their
sale, distribution, transportation, insurance, warehousing, inspection, exhibition,
processing, mixing or other use, shall be published promptly in such a manner as
to enable governments and traders to become acquainted with the;.i ...

2. .:o measure of general application taken by any contracting party effecti--L
an advance in a rate of duty or other charge on imports under an established and
uniform practice, or i-mposing a new or more burdensome requirement, restriction or
prohibition on imports, or on the transfer of payments thereof, shall be enforced
before such measure has been officially published.

CTIP Draft Princi2le NO, 8.

The legal and administrative provisions concerning customs valuation should
be accessible to the general. public and be sufficiently clear and precise to enable
traders to estimate, with a reasonable degree of certainty, the value of their
goods for customs purposes.
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The legal and administrative provisions and decisions of general application
concerning customs valuation should be published and should be readily accessible
to the general public.

Austria (IfL4/1TT1-l/W/33/Add.4 para.' (b))
Canada (written notification)
EEC (MTNNTiNI/W/33/Add.1, para. (b))
Iran (MTN/NTTI'/W/33. B)
Japan (MTN/i'ITI/W/33/Add.3, para. 2(2) (b))
Mexico (11Tii/2&7W/33/Add. 5, para. (b))
inew Zealand (iHT,/L-iJiT/W/33/Add.2 and Corr.1)
Spain (1MrN/N7i4/W/33/Add.6, para. (b))
United States (ilfrW/Wiv/W/-2O, page 8)
Turkey (~i TINl,14/W/33/Add. 7)
India (ilTrI7TAM/W/33/Add. 8)

The following opinions have been expressed on the question whether
administrative decisions related to specific cases should be also published:

- EEC: only to those affected by then (IfTiJ/N>i/W/33/Add.1 para. (b))

- New Zealand: only to the parties directly involved
(miTlITM/W/33/Add.2 and Corr.1)

- United States: the legal and regulatory provisions and all administrative
decisions (i'M!/NT2E/W/20 page 8)

- India: important administrative decisions having general and direct
interest to the trade ( IIArT/T&W/33/Add.8 page 2)

- Japan: only decisions of general application (MTN/NTM/W/33/Add.3)

The legal and administrative provisions concerning custo~nas valuation as well
as principles emerging from appeal cases shall be published.

Nordic Countries (MTN/NTA/W/20/Add. 12)
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The information required to administer a customs valuation standard should be
readily available to traders and customs officers. iieny customs valuation
standards in current use involve requirements for whuch the needed information is
difficult to obtain within a reasonable time. If at all, a full administration
of such requirements inevitably leads to delays in the final determination of
dutiable value.

United States (MT/NM/W/20, page 6)
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12a. IICORPORATION O1 VALUS.TIOIT PROVISIONS IN A PUBLIC LAW

Customs valuation provisions should be set out in public law. Given the
wide range of commercial practices and the related difficulty of stating precisely
in legal teruinology the legal rules to be followed in relation to every class of
transaction, there is bound to be need for the exercise of administrative discretion
in the application of valuation provisions. This is provided for in Article VII,
specifically in sub-paragraph 2(c). However, to the extent practicable, a customs
valuation systera, like other instruments of commercial policy, should avoid undue
administrative discretion and arbitrariness, To that end, the measurement of each
ealemcnt or allowance necessary to calculate an "actual value" should be by
reference to an actualBleyi.ent of price in an actual transaction, or transactions.
This consideration makes a valuation system relatively complex, because the system
of law has to reflect the wide variety of coonercial practices. The elements of
administrative discretion and arbitrariness can and should nevertheless be
.anini..lized by enacting as law all the general rules. This would peridot importers
and exporters to predict dutiable value.

The Canadian delegation considers, however, that paragraph 5 of Article VII
does not go far enough in requiring contracting parties to narrow the scope of
administrative discretion and arbitrariness and to incorporate their valuation
systems in the structure of public law. It would appear that Article X of the
General Agreement imposes obligations that go a good deal beyond the provisions
of paragraph 5 of Article VII.

Canada (HITNA4TIMI/W/20/Add.2, para. 2(D))
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13. DEFINITIONOF VALUE FOR CUSTOMS PURPOSES

GATTArticle VII:2(b)

"Actual value" should be the price at which, at a tine and place determined
by the legislation of the country, of importation, such or like merchandise is
sold or offered for sale in the ordinary course of trade under fully competitive
conditions. To the extent to which the price of such or like merchandise is
govered bar the quantity in a particular transaction, the price to be considered
should uniformnly be related to either (i) comparable quantities, or (ii) quantities
not less favourable to :-aporters than those in which the greater volulne of the
merch&aidise is sold in the trade between the countries of exportation and
importation.

CTIP Draft Ihterpretative i7otes No. 1. 2. d 8

D.I.::!. 1. The value for customs purposes of imported iMerchandise is the 'actual
value", which is understood to be the price at which, at a tilne and place
deter.;,ined by the legislation of the country of importation, the merchandise
ii-mportad or like merchandise is sold or is offered for sale, or would be sold to
that country in the ordinary course of trade under fully competitive conditions.

For countries which base their valuation on a c.i.f. price, that price
includes the costs of delivery to the place of introduction into the country of
imaortation.

For countries which do not base their valuation on a c.i.f. price, the price
to be taken into consideration includes the costs of delivery of the ilerchandise
to the place defined Li the legislation of the country of imIportation (e.g. ex-
factory, at railhead, at the dock, free on board ship or delivered to aircraft).

DIN,1. 2. 'or the purpose of article VII, paragraph 2(b), Ulike Merchandise" is
understood to .iean a product of the same origin and siig;lar in all respects to
the product imported or, in the absence of such a product, another product of
the same origin as the product. Liporte&<; whose characteristics closely resem-ble
those of the product izlport3d (in particular as regards condition, type, quality,
etc.).
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D.I.ii. 3. The price of "like merchandise" should be used as a basis for customs
valuation only in cases where the "actual value" of the merchandise cannot be
determined on the basis of the price paid or payable or of the price made by the
vendor to other purolhasers in the importing country for identical merchandise.

D.I.7-. 8. The value for customs purposes of any imported product should not
include the amount of any customs duty applicable Anthiin the country of origin
or export froma which the imported product has been exempted or has been or will
be relieved by means of refund.

In valuing all the imports in which the invoice or transaction price has to
be adjusted to arrive at "actual value" a number of price and non-price considera-
tions must be taken into account. This is obviously the case for all prices
stated c.i.f. if "actual value" is determined on an f.o.b. basis, This is also
the case for all prices in transactions which fall under 2(c) of Article VII.
Article-VII contains provisions regarding allowances to be made for quantities
and for internal taxes and for rates of exchange. It is silent on all the other
price and non-price eleivents. It is for consideration whether in drafting a
revision of article VII or an interpretative note whether or not it would be
useful to deal with these other factors.*

.A syste.li which uses the transaction price as the basis for value for duty or
a systea which uses sales by the exporter in his home market as the value for
duty, should, as a practical matter, both result in value for duty determinations
which are equal to the actual value of the imported merchandise for most
transactions that take place in the open market. The former arrives at this
valuation by using as a primary standard; or base to be adjusted, the stated
transaction price of the imported Merchandise and the latter by using the actual
price of like merchandise when sold under corqparsble conditions by the exporter
in his hone market.

As regards a syste-i which uses the transaction price, a judgement ;mnust be
Glade by custous officers as to whether valuation can be :made on the basis of the
price of the imported merchandise or whether scme other value should be used.
Oustorns officers must, therefore, be provided with considerable latitude for
discretionary action; this ;mday lead to arbitrary decisions which result in
uncertainty for exporters and importers alike. Even with an equitable and
effective appeal procedure, it would be difficult to challenge appraisal decisions
under a system which explicitly provides for numerous administrative adjustments
to the transaction price to arrive at the valuation,
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Ainy international rules or principles on valuation should deal adequately
wvth the issues raised by conaigiaent shipments, so as to ensure that they are
vanled n a maruler consistent with the way in which other goods are valued.

* (NN/NTIZW/20/'Add.2, para .F)
Canada ** (MTN/NTWw/2O/bdd .11)

a* definition of customs value should describe the basic elements needed for
valua-ion; i.e., the price, time, place, comumiercial level and quantity factors
to be taken into consideration. It should also state clearly that the value to
be determined is that of the goods actually being iLiported.

The value for customs purposes is the price at which the goods are sold or
would be sold with a view to importation into the country of izportation in the
ordinary course of trade under fully competitive conditions between a buyer and
a seller independent of each other, where that price is the sole consideration.

The theme that should mm through a description of these elements is the need
to respect the commercial realities at all tines. if one factor nore than another
should predominate in a valuation system, it is this very need for respecting the
co.)m.crcial realities a principle already inherent in G.ATT article VII itself.

EEC (T /N.T8m//20/Add.9, page 4)

and as far as the second paragraph above is
concerned also:

Korea (i2-1T/NT1-4/W/20/Add.7 para. 2)
Nordic countries (ivLT;7/1NTiA/W/20/Add.12)

Hong Kong attaches particular importance to retention of the qualification
in D.I.1i. 2 - that to be defined as "like merchandise"l a product must be of the
sa-ae origin as the product imported.

Hong Kong (,T1T/!T1/W/20, page 2)
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A rule based on paragraphs 12 2, 3 and 8 of the draft Interpretative Notes.

Japan (MTN/NTMAW/20/Add .10)

As regards the draft Interpretative Notes drawn up within GATT:

(a) in paragraph 1, the first sub-paragraph could not be accepted because
it is based on the positive concept of values which is contrary to the
Brussels definition requiring the notional concept of value to be used.

As regards the second and third sub-paragraphs, there would be no difficulty
in accepting them inasmuch as they are consistent with the Brussels valuation.

(b) With respect to paragraphs 2, 3, 4 and 5 concerning the system in
general and the concept of "like merchandise'", it is considered that
their administration would give rise to difficulties that could be
solved by adoption of' the Brussels valuation system.

Mexico (MTN/NTM/'W/20/Add. 5)

Interpretative Note No, 1 should be suitably amended to delete reference to
valuation systems which include the cost of delivery of merchandise. This is
regarded as a natural consequence to the adoption of f.oeb. alternative to the
Brussels Valuation System. Ln an,- case, it is not felt that contracting parties
should be compelled to include delivery charges in their systems and thus tend
to penalize distant suppliers.

New Zealand (VN/NTMI/W/20, page 5)
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13(a)-(e.) PRICE,TIME, PLACE, COMMERCIAL LEVEL,QUANTITIES

~~teretativANote,&oa6

With regard to the elements of level,, quantity and time, contracting parties
should respect economic reality and commercial practice and, a

- accept the usual quantity rebates even in the case of fulfilment of a
contract in successive consig~ents;

take into account the time required for executing the contract in the
branch of trade in question.

Drawing up a common rule on the basis of' paragraph 6 of the "fDraft
Interpretative Notes" could be an appropriate solution.

japan (NrN/NTmA/20/Add.10)

As regards paragraph 6 of D.I.N., it is pointed out that the system proposed
and the Brussels system are mutually exclusive, in that in this GATT document free
competition is viewed from the aspect of the trade, whereas the Brussels document
views it from the aspect of the State. In these circumstances, it would be
appropriate to exmine the possibility that it is Article VII of the General
Agreement that should be aligned with the Brussels customs valuation system and
not the reverse.

Mexico (MJN/tTM/W/20/Add.5, para. (c))

(a) Pce

The price paid or payable should be taken as the basis of value as far as
possible.
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The price for valuation purposes should be the competitive price however
described, ire., the price made on a sale between a buyer and a seller independent
of each other, when the price is the sole consideration.

EEC (1CN/NTMAW/20/Add.9, page 5)
Nordic countries (NTN/NTM/W/2O//Add.l2)

GATT Article VII:l says that the provisions of Article VII apply in respect of
"all products subject to duties or other charges or restrictions on importation
*to based upon, or regulated in, any manner by value".

Variable levies are "a charge or restriction on importation" which is "based
upon ... value" since calculation of the variable levy depends upon deterMination
of the value of imported goods.

For this reason variable levies are subject to the provisions of
Article VII:2(a) which stipulate that the value of imported merchandise must be
the actual value of the goods in question and not some arbitrary or fictitious
value.

It would appear to be especially difficult for variable levy systems to
conform to this requirement, because to do so would involve breaches of the
m.f.n. rule of GATT, i.e., if the variable levy was based on the actual value of
each shipment., then it would vary for different countries.

Variable levy systems thus appear to involve a dilemma, either they infringe
the valuation provisions of Article VII by observing the m.f.n. provisions of
Article I or they infringe the m.f.n. provisions of Article I by observing the
valuation provisions of Article VII.

Australia (written notification)

(b) Time

Since the actual value of imported goods may change between the time a
contract or purchase order is signed and the time of direct shipment, it is for
consideration how legislation in countries of importation should be drafted so as
to respect, to the extent possible, commercial realities.

Canada (M[N/NTl/20/Add.11)
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In regard to the material time for valuation, there is need for some measure
of fle'dbility which would recognize the commercial reality. Ideally, the best
moment for the valuation of goods would be that at which they are being cleared
for home use, However, this would not always be in conformity with commercial
realities. Clearly, contracts will generally be made sometime before that
moment and one should therefore allow some degree of tolerance as between the
date of making a contract and the date of clearing of the goods through customs.

EE (MTN/NTMWW/20/Adde 9, page 5)
Nordic countries (HTN/NT/W/20/Add.l2)

(c) Plce

Most systems based on the transaction price, however, currently include in the
value for duty all charges incurred on the sale of the goods up to the place of
importation (i.e., inland freight from factory to port, insurance, ocean freight,
etc.), If there is any merit in the argument that valuation systems should be
subject to some measure of harmonization, there would appear to be a case for the
use of an internationally-agreed rule which would specify only one concept for the
place element in determining value for duty.

Canada (MTN/N7TWW/20/Add. 1 )

As regards the apportionment of delivery costs which have an incidence on the
customs value of the goods, the place to be taken into consideration should be
indicated. Once again, it is a question of respecting the commercial realities.

EEC (IITN/NT4A1/20/Add.9, page 5)
Nordic countries (MTN/NtV1/2O/Addol2)
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(d)

The system of valuation should accept prices applicable at different trade
levels and thus respect comlt3rcial practice,

En (T/kMJm/20/Add.9)
Nordic countries (MN/N~//2O/Add.el2)

(e)

Valuation should be related to the actual quantity of goods being imported
with all due allowance being made for a certain flexibility in treatment where it
is necessary to bring in a puwchnsed quantity in split consigments.

EEGC (M/Wn VW/2Q/Mdd,9, page 5)
Nordic countries (MrN/A1TVd/20/Add.l2)

Differentitioa as between quantity and commercial level: there is no
.economic reasong indicating the possible practical differences for the purposes
of accepting asimu ously rebates granted in respect of both commercial level and
quntity. It Is tently fond-that that commercial level corresponds implicitly
to quantity; thus, the greater the quantity, the higher the economic level of the
purchaser is presumed to be, and this must be so since what interests the
manuacturer is to place his goods as soon as possible.

Venesuela (WN/TM/W/20/Add.6, para. (b))
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1L. ADJMENT OF VALUE -TNEAREST ASRI

VII :2(c) When the actual value is not ascertaimb1o in accordance with sub-
paragraph (b) of this paragraph, the value for customs purposes should be based on
the nearest ascertainable equivalent of such valuee

VII:3. The value for customs purposes of any imnportod product should not include
the mount of any internal tax, applicable within the country of origin or export,
from which the imported product has been exempted or has been, or will be, relieved
by Means of refund.

CTIP Draft InteMnretative Notes Nos. 4~and 5

D.I.N. 4. Value should be determined in accordance with the foregoing Interpreta-
tive Notes. However, in cases where actual value cabot be ascertained in this
fashion, Article VII, paragraph 2(c) is applicable. The "nearest ascertainable
equivalent" within the meaning of that subparagraph should gnoralla? be based on
information available on the importing market, such as:

- the price of merchandise conforming to thu definition of "like merchandise"
given in Interpretative Note No. 2 abovu in all respects but which
originates in a country other than the country of origin of the merchandise
to be valued, provided that in that other country the conditions of product
tion (including wage rates) are comparable to those in the country of the
merchandise to be valued, and prices ark established in fully competitive
coiAditions;

- if the imported merchandise is sold or resold., the price made on the first
sale or resale in fully competitive conditions, such price being adjusted
to take account of the various elements that should not be included in the
customs value as defined in Interpretativ; ITote No. 1; or

- any other element that can constitute a valid basis for determining the
value for customs purposes (for example, rental during the normal lifetime
of the merchandise, value shown in the balance sheet as an asset l'nd
information provided by the exporter7).

J.I.N. 5. If there is a difference between thu price paid or payable for the
imported merchandise and a value obtained by other methods, that should not in
itself constitute a reason for rejecting the pric t paid or payable. There may be
acceptable reasons for the difference; e.g. technical developments in the
exporting country, different distribution methods, Atc.
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Valuation systems should keep to a minimum the necessity for the adjustments
of value for duty and rules applied in these cases should be precise so as to
avoid arbitrariness and undue discretion.

Canada (EN/NTM,/W/20/Add. 11)

Bhen the price requires adjustment, for example, because it is not the sole
consideration or because it is influenced by association between buyer and seller,
such adjustment should be reasonable having regard to the circumstances of the
particular importation.

It should be possible to clear goods to the maximum extent feasible on the
basis of purchase prices. Adjustments of such prices must be allowed to meet
certain contingencies, but the adjustments should never result in valuations
which once again do not respect the commercial realities or to be more specific
the adjustments should not lead to an assessment base which, demonstrably, would
not be economically viable for imported goods in the market conditions obtaining
in the country of importation. If such lack of viability exists it should not
arise from the customs adjustment procedures.

EEC (MON/NTM/W/20/Add.9, page 6)

The following amendments should be made in the present provisions of
D.I.N. 4:

(a) Deletion of the words "provided that in that other country the condi-
tiors of production (including wage rates) are comparable to those in
the country of origin of the merchandise to be valued" and substitution
for them of "provided that that other country is at a similar stage of
economic development to the country of origin of the merchandise to be
valued".

(b) Removal of the square brackets round the last six words of D.I.N. 4 and
addition of words so that the end of the sentence reads "and information
provided by the exporter, including information of the exporter's
invoice price for like goods sold to other markets)."

Hong Kong (NTN/NT2VW/2O, page 3)
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Valuation in cases where the prices are not ascertainable might have to be
determined according to following principles in order in which they are
mentioned:

(a) The value of the imported goods may be based on the value at which such
goods or comparable goods produced or manufactured by the person who
has produced or manufactured the goods to be assessed are ordinarily
sold or offered for sale to other buyers in the importing country under
competitive conditions;

(b) If the value cannot be determined under (a) above, it may be based on
the export price at which such goods/comparable goods produced or
manufactured by the person who has produced or manufactured the goods
to be assessed are ordinarily sold or offered for sale under competitive
conditions to buyers in countries other than the importing country;

(c) If the value cannot be determined under (a) or (b)j it may be based on
the value at which comparable goods produced or manufactured by other
persons in the country in which the goods to be assessed have been
produced or manufactured are ordinarily sold or offered for sale to
other buyers in that country under competitive conditions.

It may also be pointed out that while taking note of the price of the same
or similar goods in the country of origin, due allowance is also recuoizOd to be
given to the amount of internal tax levied in the country of origin from which
the goods on being exported are exempted or relieved by means of refund, etc.
Thus attempt is made to find out the approxdiate c.i.f. value even though it is
done by deducing backward from the domestic market price. India is therefore of
the view that; in order to provide an element of regression in the system, the
provision for resort to the concept of prices of goods in the domestic market of
the exporting country may be acceptable in the manner set out in paragraph 3 on
the clear understanding that it should not be a principle of general application.

India (MN/NTMVW/20/Add .13)

A. rule based on paragraphs 4 and 5 of CTIP Draft Interpretative Notes.

Japan (MTN/NTW4/W/20/Add .10)



MTN/NTM/W/51/Rev.1
Page 31

When the value for customs purposes cannot be determined on the basis of the
price paid or payable by the importer or on the price made by the seller to other
buyers in the country of importation for identical or, failing this, simlar
goods, the dutiable value should be ascertained from information available in the
country of importation concerning the imported goods such as the price made on
sales of the imported goods, rentals if the goods are supPlied on hire-or lease,
value shown in the balance sheet as an asset.

Nordic countries (MN/NTVw/20/Add.12)
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15. PRECISE AND FAIR HNDING OF. NON-ARM' S_-LENGTI TRLNSACZ[ONS

CTfl' Draft Inter retative .Nts1.11 d1 i

D.o IN. 11. The customs administration shall explain to the importer or exporter,
on his request, how the customs value has been calculated for his goods,
particularly in cases where the invoice price is not acceptable, provided the
confidentiality of business secrets is safegvarded.

D.I.N. 11 bis. On the request of the person declaring the goods the customs
administration shall explain how the value for customs purposes has been
calculated for his goods.

When an imported merchandise is not sold under full competitive conditions
the fact itself should not entitle to an automatic increase of the invoice price
for the purpose of customs valuation. In the first instance, the customs
administration should examine if and to what extent the invoice price is influenced
by the existence of a non-armt s-length transaction; only in cases where such an
influence is determined, the invoice price should be adjusted as necessary in order
to correspond to the normal price.

Austria (MTN/N12/W/33/Add.4, para. (c))
Nordic countries (MTN/NnI/W/2O/Add. 12)

The Canadian system of valuation, which bases the value for duty on the
price of like goods when sold freely by the exporter in his home market is
designed to deal with such particular trade practices as trade between affiliated
companies. The use of sales of like goods by the exporter in his home market
offers an objective and easily-applied method of appraising the imported goods,
whether or not these goods are sold by an exporter to an affiliated company.

Canada (MTN/NT/IJ/20/Add.ll, page )

Because the variety of cases in non-arm' s-length transactions is infinite
they may differ according to the nature of the goods, the commercial patterns,
the existence or non-existence in the same branch of trade of sales under fully
competitive conditions - it is impossible to formulate detailed legal rules for
each individual case.
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No method of assessment should ever lead to a price which would not be
economically viable for the imported goods in the market conditions obtaining in
the country of importation..

EEC (MTN/NTM/W/33/,Add,1, para. ( "

In cases where invoiced value is not accepted, having regard to the special
relationship between the importer and exporter, the assessable value should be
determined in accordance with the relevant provisions without making a distinction
as to the source of supply, etc. If it is decided to load the invoice value for
purposes of assessment a decision in this regard should be given in the fomn of
speaking order which fully explains the reasons for the loading and the same should
be also made available to the importers. These decisions should be appealable
and there should be a further right to seek revision before the appropriate
authorities.

India (MTN/NTMVW/33/Add.8)

To bring about an explicit and equitable investigation of any business which
has not been transacted on a fully competitive basis, it is desirable that a special
tribunal comprised of specialists with, also, comDlete knowledge of international
trade and customs matters, enjoying full judicial independence be organized and
empowered to determine impartially the matters referred to them.

Iran (MTN/NTM4/W/33, para. (c))

Because the "discounts" which may be granted to a buyer in the transaction
based on a special business relationship cannot be considered as a discount in the
true sense of the word, i.e. a discount "under fully competitive conditions", we
hold the view that the amount discounted in such a case should be included in the
dutiable value.

Drawing up a common rule along the line of either paragraph 11 or
paragraph 11 bis of the "Draft Interpretative Notes" could be one of the realistic
solutions.

Japan (MTN/NTM/W/33/Add.3, para. 2(2) (c))
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Similar practices carrying the same valuation rules should be adopted which
would prevent not only under-invoicing bit also over-invoicing, the latter being
of greater economic significance than the former., and fuArthermore, that such rules
should prevent the other unfair business practices.

Mexico (MTN/Na1VW/33/Add05, para. (c))

Current domestic value system has advantages in dealing with the problem of
non-arml s-length transactions. This :inimizes many of the difficulties encountered
by customs adrmin:lstrat'ions which use other valuation systems.

New Zealand (MTN/NIM/"W/33/AAdd.2, par. (c))

The United States seeks to have included in any valuation system the
implementation of the principles expressed by CTIP Interpretative Note No. 11:

In order to determine the value of goods in 'non-arml s-lengtht' transactions,
the United States first attempts to base value on the prices at which such or
similar goods from the same country are freely sold to the United States. If
this value cannot be determined, ordZinarily a value is found by using the
constructed value basis of appraisement. Generally, this is based on the costs
to the producer of materials and fabrication, less certain taxes and includes an
amount for general expenses and profit as that usually reflected in sales to the
United States of goods of the same general class or kind in the country of
exportation. United States customs explains the basis for its action and its
computation to the importer. If agreement cannot be reached, the importer has
the right to petition judicial and administrative appeals procedures - an appeal
not generally available elsewhere.

United States (MTN/NIWW/20, pages 9-10)

It should be noted that the spirit in which the rules regarding the collecting
of ad valorem duties have been formulated is directed toward an entirely fiscal
objective, and that for developing countries the fiscal concept has to be combined
with national development interests.

Venezuela (MTN/NTM/W/20/Add.6 pare. (c))
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When imported goods are not sold under fully competitive conditions the
adjustment to the invoice price should be mdad6, subject to investigation, in order
to find out to what extent it is influenced by the existence of special business
relations,

Turkey (MTN/NTMW/33/Add.7)
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16/17. PRICE OF GOODS IN THE DOMESTIC MARKET OF IMP(RTING COUWNTRY OR EXPORTING
'COUNTRY

18. PRICE TO OTHER COUNTRIES

19. ARBITRARY OR FICTITIOUS VALUE

GATT Article VII:2(a)

The value for customs purposes of imported merchandise should be based on
the actual value of the imported merchandise on which duty is assessed, or of
like merchandise, and should not be based on the value of merchandise of national
origin or on arbitrary or fictitious values.

CTIP Draft Interpretative Note No. 7

Notes 1-6, together with Article VII and its existing Interpretative Notes,
describe the calculation of actual value and indicate other acceptable methods of
valuation to calculate the nearest ascertainable equivalent to actual value. The
value of imported merchandise for customs purposes should in no case be based. on
the price of goods of national origin, nor on the price of goods in the domestic
market of the exporting country, nor:. in accordance with Article VII,
paragraph 2(a) on any arbitrary or fictitious values, such as any system of
valuation based on the concept of minimum value.1

A rule based on paragraph 7 of CTIP Draft Interpretative Notes

Czechoslovakia (MTN/NTM/W/20/Corr. 2)
Hong Kong (ITN/NTfI/W/20 page 2)
Hungary (1N/I\TTM/W/20/Add. 8, page 2)
Japan (MTN/NTM/W/20, page 4!)
Korea (MTN/NTM/W/20/Add.7, para. 4 )
Nordic countries (TPN/NTMT/W/20/Add.12).

1The representative of Argentina could not accept this formulation which
appeared to classify a system based on minimum values, alone among ail named
systems as using arbitrary or fictitious values'.
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The valuation systems) should exclude not only reference to domestic prices
in the exporting country and export prices of the exporting country to a country
other than the iniporting country but also to the price of goods of national origin
in the importing country,

EEC (MTY/NTM/A/2O/Add.9 para. 1)

The Canadian system of valuation, which bases the. value for duty on the price
of like goods when sold freely by the exporter in his hone market is designed to
deal with such particular trade practices as trade between affiliated companies.
The use of rules of like goods by the ex;porter in his home market offers an
objective and easily-applied method of appraising the imported goods, whether or
not these goods are sold by an exporter to amn affiliated company.

Canada (MTN/KU7/W/20/Add .l page 2)

New Zealand agrees that a valuation system' should not be based on arbitrary
or fictitious values but disagrees with DIN 7 since., in effect it would compel a
country to adopt the Brussels Valuation System.

New Zealand (NITIN/TITM/W/20, page 4)

in the normal course the domestic prices in developing countries should
not be used as a yard-stick for valuation purposes as it not only introduces an
element of uncertainty but it also fails to take into account the special features
of the economics of developing countries.

India (MTN/XTH/W/20/Addol3)
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20. DECLARATION OF ITMPOR1-rER

Draft Interpretative Note 9

The imoorter should be made responsible for the accuracy of his customs
valuation declaration.

The importer shall be made responsible for the accuracy of his customs
valuation declaration.

Japan (MTN/NTM/W/20/Add.10)
Nordic countries (MTN/NTM/W/20/Add. 12)
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21. EXPLANATION BY CUSTOMS AUTHORITIES UPON IEQLSI

CTIP Draft Interpretative Notes 1O, 11 and 11 bis

D.I.N. 10. On the request of an importer or an exporter the customs adminis-
tration shall explain in advance the general principles and practices for the
calculation of value for customs purposes Lso that traders can estimate with a
reasonable degree of certainty the value of their goods for customs purposes/.

D.I.N. 11. The customs administration shall explain to the importer or exporter,
on his request, how the customs value has been calculated for his goods,
particularly in cases where the invoice price is not acceptable,; provided the
confidentiality of business secrets is safeguarded.

D.I.N. 11 bis. On the request of the person declaring the goods the customs
administration shall explain how the value for customs purposes has been
calculated for his goods.

A common rule based on paragraphs 10, 11 of the CTIP "Draft Interpretative
Notes'.

Hong Kong (MTN1/NTM/W/20l, page 3)
Japan (ITN/NT4/W/20/Add.1O)
Nordic countries (MTN/TMII/W/2O/Add.12).
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22. APPEAL AND JUDICL.L REVIE PROCEDURES

GATT Article X:3(b)

Each contracting paxty shall maintains, or institute as soon as practicable
judicial, arbi'tral or administrative tribunals or procedures for the purposes
inter alia, of the prompt review and correction of administative action
relating to customs matters. Such tribunals or procedures shall be independent
of the agencies entrusted with administrative enforcement and their decisions
shall be implemented by, and shall govern the practice of, such agencies unless
an appeal is lodged with a court or tribunal of superior jurisdiction within the
tine prescribed for appeals to be lodged by importers. Provided that the central
administration of such agency may take steps to obtain a review of the matter in
another proceeding if there is good cause to believe that the decision is
inconsistent with established principles of law or the actual facts.

a Intenrtative Note No. 12

D.I.N. 12. Consistent with Article X:3(b), each contracting party shall provide
a procedure for appeal to an independent and impartial administrative and/or
judicial body against valuation decisions of its customs authorities.

- review and appeal procedures provided for by the general law.

Canada (1-NT/NTTNAT/20/Add.2, para. 2(E))
United States (MTD!/i:TM/W/20, page 6, 8)

- open to all interested parties

-- review at the administrative level

- appeal at the judicial level to an independent and impartial body

Austria (rTN/NqTM/W/33/Add.4.E para. (a))
Canada (MTN/NTIM/W/20/Add. 2)
EEC (PMNi/TTTM/W/33/Add. l)
Hoa- Kong (MTN/1TTM/W/20 1page 3)
India (MT.eN/NTM/W/33/Add..8)
Iran (M1TN/NTM/W/33, para. (a))
Japan (MTDT/NTM/W/33/Add.3. para. 2(2)(a))
Mexico (N1TN/NTM\1/W/33/Add.5.- para. (a))
New Zealand (IETN/NTM/W/33/Add.2)
Nordic countries (M4TN/NTM/W/20/Add. 12)
Spain (MTN/NTM/W/33/Add.6, para. (a))
United States (MTN/NTM/W/20, page 6, 8)
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- financially accessible to the importer

United States (IiTN/lIT1T/1/2O0, page 6, 8)

- an internediary level between administrative and judicial levels: arbitration

Turkey (I~iT/7H4/W/33/Aad. 7)
FEC (suggestion made at the meeting)

- full hainzonization of' procedures desirable but differences in existing legal
systems could not be disregarded.

EEC (I4TN/fBTM/W/33/Add.l)
Turkey (kI'N/NWM/W/33/Add. 7)
New Zealand (MTN/NT4/W/33/Add 2)


