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1. At its April 1976 meeting the Sub-Group "Subsidies and Oountervailing Duties"
agreed that the secretariat prepare, on its ownm responsibility'but in consultations
with delegations, a working paper containing e. 6hecklist of' positions on the various
.issues in the area of' subsidies and countervailing duties. The, Sub-Group also agreed
that this document -would be examined by the Sub-Group at its next meeting
(1ITW/NTM/15 paragraph 4).

2. According to the Sub~-Group'o instructions, the present note has been prepared by
the secretariat in consultation with-delegations and is based on written submissions
made in the framework of' the 1Multilateral Trade Negotiations including additional
comments submitted in writing by delegations to the secretariat.

3. The note has been prepared on the socre-tariat's responsibility an~d neither its
content not, the way in which the issues have been presented commit afi:y. delegation.
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I. GEERYL OBSERVATION

ASTRALIA

... Article VI has proven an inadequate deterrent to the use of subsidies. It
does not take sufficient account of the fact that, at least in agricultural trade,
subsidized competition usually occurs in third markets., where the importing
country has no real interest in taking countervailing action. Moreover, subsidies
are often not clearly identifiable and, even if they are, are hard to quantify.

(`,r1N/NTM/W/43, p. 4)

CANADA

The Canadian delegation is of the view that any examination should start with
the General Agreement proper, that is, that the existing rights of contracting
parties under the Agreement should not be reduced and indeed those rights and
obligations which are not now being respected should be. The Protocol of
Provisional Application is not, of course, one of the rights of contracting
parties under the Agreement.

The Canadian delegation is of the view that any action contemplated in the
MTN should avoid sanctioning new barriers to trade, i.e. contracting parties
should not acquire rights to impose barriers to trade that they do not now have
under the Agreement.

Any new instruments embodying agreements between contracting parties should
seek to maintain the balance of rights and obligations in the General Agreement;
it should be noted that given that countries differ in economic size and in their
dependence on foreign trade, any addition to the rights of contracting parties
will be, as a practical matter, an addition to the rights on only some contracting
parties.

The relationship between subsidies and countervailing duties cannot be
symmetrical. The latter are designed as a sanction against certain subsidies,
e.g. subsidies causing injury to producers of like goods in the importing country
paid specifically in respect of exported goods. Countervailing duties by
definition cannot be used to offset the impact of subsidies to production that
simply replaces imports. The provisions of Articles XXII and }MIII are relevant
in this connexion.

Any system of obligations, and sanctions for any breach of such obligations,
which would allow the authorities of one contracting party to determine uni-
laterally that its rights or the obligations of another contracting party have



MTN/NTM/W/52
Page 5

been breached and then to apply a sanction unilaterally, would be entirely
contrary to the GATT. Such. a proposal would not be acceptable to the Canadian
authorities.

(MTN/NTIVW/26/Add.l, p. 2. paras 1, 2, 3 and 5)

JaPAN

.u;..The negotiation in the field of subsidies and countervailing duties shouldbc
conducted on the basis of the present GATT provisions and it should aim at placing
the relevant laws and regulations of the participating countries as well as their
administration in conformity with the relevant provisions of the General Agreement.

... It is of particular importance for this Sub-Group to aim at placing the
participating countries on equal footing unBer the relevant provisions of the
GATT in the field of countervailin- duties.

(N'f'/NTI~w/26/Add.2, p. 2)

iMl~ICO

Some delegations state that Articles VI and XVI have not been fully applied
and that, furthermore, they are imperfect. In the view of my delegation it would
be wise, therefore, to establish independent and compulsory rules for everyone
because in the case of countries like 11exico which are not members of GATT it
could be very difficult to observe a particular article of the General Agreement.

(1.r14/NT4/W/43/Add 3, p. 5)

Solutions to the problems of subsidies must not be sought in relation to
countervailing duties. Otherwise that could only complicate the negotiation:
since these are separate matters, they must be dealt with separately, and if so
desired in parallel.

(N1mr/NTWW/43/Add,3, p. 8)

UNITED STATES

The United States believes that an appropriate solution for the problems
that countries encounter in the areas of subsidies and countervailing duties is
an international code that clearly delineates ruLles and limitations on the use of
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subsidies and sets out the rights and obligations of countries in the use of
offsetting Mneasures in response to failures to abide by those rules and limi-
tations.

(M.TN/NTm/W/26, p. 6)

VENEZMA

The negotiations on non-tariff measures, so far as subsidies and counter-
vailing duties are concerned, should aim at the formulation of an appropriate
instrument governing their application at a multilateral level, for example an
international code of conduct. In the opinion of Venezuela. it is of urgent
necessity that the interests of the developing countries should receive appropriate
consideration and should be safeguarded, through the application of differentiated
and more favourable treatment, in the formulation of an instrument of that nature
and in conformity with the terms of the Tokyo Declaration.

(MTN/NTIVW/43/Add. 1)
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II. GIZEWAL COMNENTS ON SPIECIAL TRlEATOT OF DEVELOPING COUNTRIES

BBIZZIL

We are also somewhat puzzled by the reference, in the EEC paper, to the need
for-developed countries to ":show the greatest possible flexibility in the
application of countervailing duties to imports from developing countries". .,What
kind of flexibility? How? lire we talking about differential measures in iavour
of all developing countries? We do not feel that such flexibility, if it is not
clearly translated into differential measures, is sufficient. In the area of...
countervail, as in the area of subsidies, we feel that such differential measures
are possible: the adoption of criteria relating to the impact of countervailing
measures in the export market, the industry and the economy of the developing
countries; commitmeents not to countezr'vil against a deireloping country before
all bilateral and multilateral procedures have been exhausted; commitments to
avoid, if not in general, at least in relation to developing countries, any form
of unilateral action; possibly, and this could only be seen at a later stage of
negotiations., certain additional criteria.

(Not published)

CQiNXADA

Full account must be taken of the special interests of developing countries.
The final determination of what differential measures might be appropriate should
take place in the light of general solutions evolved in'these negotiations. It.
might well be that provisions for international scrutiny of subsidies and working
out of adequate understandings regarding material injury, would make unnecessary
any special provisions regarding the exports of developing countries and would
not inhibit them in providing necessary subsidies to achieve their legitimate
development objectives.

(MTN/I'ITD1/26/Add.l, p. 4)
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EUROPE COMMUNITIES

The developed countries should show the greatest flexibility in the
application of countervailing duties to imports from developing countries.

(M1T/NTTV/V6/26/Adda.1, p. 13)

MECO

It is clear to us that in regard to special treatment for developing
countries, new rules are needed and it will not be sufficient - and in any case
not automatic - for our interests to be taken into account through an adequate
definition of "material injury" and a system of international surveillance; that
is why we do not accept such interpretations which, at best, peem optimistic. We
are not opposed to special rules in favour of developing countries being
formulated in the light of the general rules, and in this respect our position has
been clearly indicated.

(MTN/NTW/W/43/Add.3, p. -7)

NORDIC COUNTRIES

The Nordic countries are of the opinion that the differentiated and more
favourable treatment for the developing countries must be borne in mind when
continuing the work in this field. We believe that the problems connected with
the treatment of the developing countries in this field can be fruitfully dis-
cussed when the form and content of general solutions can be seen more clearly.
It might well be that at least some of the specific problems of the developing
countries can be solved in the context of general solutions.

(MN/TM/W/43/Add.2, D. 3)

UNIED STATES

It will prove feasible and appropriate to negotiate provisions for
differential treatment under prescribed conditions for developing countries in
certain areas of subsidies and countervailing duty rules. Such treatment should
be geared to the particular situations of developing countries and to periods
linked to achieving particular development objectives.

(1r/NTVNI/W/26, p. 9)
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VENEZUELA

Recognition should be given, by means of concrete resolutions to be adopted,
to the right of the developing countries to use subsidies as a means of promoting
the expansion and diversification of their exports of manufactures and semi-
manufactures, and to the right and the need to increase their relative share in
world exports of these products. The resolutions embodying this reco nation on
the part of the international community would have to make provision for machinery
designed to except imports originating in developing countries from the
application of countervailing duties by importing developed countries. In cases
of proved disruption of the domestic market caused by such imports,4the developed
countries affected should choose the method of reconversion or adjustment
measures in the sector involved, in conformity with the provisions of
Article MV1II, paragraph 3(c), of the General Agreement.

(~MlN/NTKAr/43/1Add.1, para. 1)



MTN/NTM/W/52
Page 10

III. COUNTERVAILING DUTIES

1. Objective of the negotiations on countervailing dities

AUSTRALIA

.66 it would be useful to examine the connexion between proof of injury
and imposition of countervailing duties, both from the point of view of existing
GAIT provisions and proposals for new ones.

Australia accepts that countries may have a legitimate grievance about
countervailing duties which are not applied, for whatever reason, in accordance
with existing GATT provisions. In Australia's view the appropriate course for
countries with such a grievance would be to seek to induce 'those countries to
apply the present injury criteria included in the relevant GATT provisions. It
seems that it would be quite incommensurate with the problem to elaborate a
whole new code for the application of the GATT provisions relating to counter-
vrailing duties. Such a course of action would only be justified if, for example,
it could be shown, as it was in the case of the Anti-Dumping Code, that countries
were exploiting the indefiniteness of the GATT wording to apply an additional
layer of protection to domestic industry. So far as Australia is aware there is
no evidence that this is the case.

The code envisaged by the EEC may therefore be legislating for a problem
that has not been demonstrated to.exist. On the other hand, as regards a problem
in this area that is well known to exist - the fact that in third country
markets, where difficulties arise as a result of subsidized exports, governments
are rarely willing to take countervailing action - it appears the EEC would not
envisage improving on the present provisions in the GATT relating to third
country subsidization. Indeed to the extent that the code would apply to such
cases, a code of the kind proposed by the Community would actually make it harder
for countervailing action to be taken because the injury criteria envisaged are
stricter.

(Not published)

AUSTRIA

The negotiations on countervailing duties should aim at the elaboration
of an appropriate instrument, e.g. a code or an interpretative note to Article VI.
The main purpose of such an instrument should be to ensure that all contracting
parties are bound to the same obligations in their respective system of levying
countervailing duties ..

(IMTN/NT/W/26, p. 1)
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BRAZIL

The lack of specificity of present GATT rules on this matter, which tends to
annul the differentiated treatment which can be inferred from them, has led the
Brazilian Government to propose, in a constructive spirit, within the framework
of the NTN, a revision of these rules, so as to be explicit, in a form which
would meet the interests of both developed and developing countries, rules and
special procedures which would confer a differentiated and more favourable treat-
ment to developing countries both in relation to the application of incentives to
their exports and to the imposition of countervailing duties, by developed
countries, to imports from them0 This attitude is based on the Tokyo Declaration,
which in its paragraph 5 explicitly recognizes "the importance of the application
of differential measures to developing countries in ways which will provide
special and more favourable treatment for them in areas of the negotiations where
this is feasible and appropriate".

Once the above procedures are negotiated for consolidating differentiated
and more favourable treatment to developing countries, it would be necessary to
discuss how to insert these procedures in the framework of the General Agreement.
Brazil proposes that such procedures be given reality through interpretative notes
and/or supplementary provisions to Articles VI and XVI, or through the negotiation
in the multilateral trade negotiations of a binding code of conduct on the subject,
or., finally, through any procedure or agreement aimed at conforming the present
GATT rules to the special trade and development needs of developing countries.

(MTN/NT1W/26, pp. 3-6)

CANADA

There are a number of alternatives:

1. Development of a code governing the application of countervailing duties.

2, Preparation of a Declaration or Interpretative Note expanding on particular
provisions of Article VI as they apply to countervailing duties.

3. Agreement on new bilateral consultative procedures reinforced by multilateral
surveillance provisions.

4. No change in the existing provisions or procedures under Article VI but
perhaps a tightening up of the present provisions of Article XVI respecting
subsidies.

5. A new article of the Agreement dealing with measures which may be used to
offset export subsidies or subsidies for import replacement.
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6. Some combination of the foregoing alternatives.

Some elements of these alternatives are examined in MTN/3B/W/6, pp. 10-14.

COLOYMIA

The basis for the solution to the problem of subsidies and countervailing
duties should be as follows:

A. Re-drafting of the existing GA'IIrunles ill this respect, so as clearly to
define the concept of 'material injury" in Article VI. The text of Article VI
should make provision for separation of the two types of measures at present
covered (anti-dumping duties and countervailing duties) because in fact they are
different measures and are applied in accordance with well-defined characteristics
that correspond to problems of a different kind,

B. Establishment of an internation surveillance system.

(Not published)

EUROPEAN COMUIUNITIES

The Community proposes- to its partners that they should seek in the
negotiations to formulate a code for the application of the provisions of
Article VI.

In order to ensure the efficacity of the provisions of Article VI on
countervailing duties, this code must contain definitions of certain essential
ideas, make available certain criteria and provide for the establishment of
certain procedures.

- It is the view of the Community that the rules agreed should be of a
general nature and should ensure that all Signatory Parties be bound by the new
provisions and that all the provisions should be applied in their entirety with-
out exception or reserve. They would thus guarantee an equality and a balance
between the rights and obligations of adhering countries.

-. The Community considers, that Article VI must remain the basic legal
instrument from which the necessary rules for application miust be formulated.
These rules must coficern three principal subjects which are found within the
general context of Article VI:, the notion of subsidy, that of-material injury
resulting therefrom and procedures. These notions must be defined, care being
taken, however, to maintain a balance between their inter-relationships and
interactions. In this respect, particular attention must be given to the idea of
material injury which brings to bear on the entire system organized by Article VI,
a factor of moderation and of flexibility.

(1lTN/NT/W/26/Add.1, pp. 4-5)
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JAPAN

..* The objective of the negotiation in this field should be to put domestic
laws and regulations concerning countervailing duties and their administration of
participating countries in conformity with Article VI of the General Agreement.
This objective would be achieved by such ways as conclusion of an internationally
binding agreement, or the abolition or suspension of application of the Protocol
of Provisional Application with respect to countervailing duties.

(1MlTN/NT/W'/26/Adda2, p. 2)

MEXICGO

It is necessary to establish a set of rules in the course of these multi-
lateral trade negotiations, under which countries would undertake to observe
objective and internationally accepted criteria whenever the need arises to
consider the possibility of' applying countervailing duties; and furthermore to
establish special procedures and differentiated treatment in favour of developing
countries, taking into account the existing problems and designed to contribute
to overcoming those problems for the benefit of those countries.

Specifically, Mexico considers that any procodduro that may be adopted for
the solution of problems in the field of countervailing duties should include the
following elements, inter alia:

1. The basis should be the general principle of exemption for developing
countries.

2. In pursuance of that principle, Article VI of the General Agreement should
be amended in line with the provisions of Article 2aLMTII:3(c), so as to stipulate
differentiated treatment in favour of developing countries.

3. The most practical solution would be to draw up a code independent of the
General Agreement, reflecting the spirit and the letter of Article VI amended as
indicated in paragraph 2 above. This code would be open to acceptance by all
members of the Trade Negotiations Committee.

4, The code should regulate and define in detail those cases in which a
countervailing duty may be applied and also, in each case and in each article
establishing general rules, all relevant elements for special and differentiated
treatment in favour of developing countries.
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5. In parallel with the establishment of the code proposed in paragraphs 3
and. 4, a multilateral surveillance body should be set uap. in which there--vould be
adequate representation of developing countries, to exercise continuing surveil-
lance- over the proper operation of the proposed code.

(MTN/rTM/W/ 43/Add .39 p. 3)
We want Article VI to be amended at least so as to incorporate in it the

elements set farrth in Article XXJII:3(c). That is why we are not in agreement
with the Community regarding the merits of Article VI.

(MWN/INTW4/143/Add.3, po 7)

NORDIC COUNTRIES

In the view of the Nordic countries solutions in the area of countervailing
duties should be based on the present provisions of the General Agreement.

(FON/NTWW/43/Add.2, p. 1)

2, Conditions. for levying acountervailing duty

(a) Maeilidu

AUSTRIA

levying of countervailing duties could only be taken into consideration if
injury or threats of injury to domestic industries has in fact been established."

(I4TNN/NTII/26,- p. 1)

BRAZIL

Countervailing actions against exports which benefit from incentives from
developing countries could be taken only:

(a) in the case of incentive measures not included in the positive list of
export subsidies which within the framowork of differentiated and more
favourabj.e treatment to developing countries would be expressly
authorized for these countries, and then only

(b) in exceptional circumstances, as a last resort, in accordance with
Article VI and its basic criterion of serious injury.

(MrN/NTWW/26, p. 4)
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We have not clearly understood the concept of "market penetration". We do
not understand that it is meant to bc used as a preliminary set of criteria, and
not as a conclusive test for countervailing action. However, we do not see how
one can, very clearly draw the line between such criteria and criteria for "market
disruption"; neither do we see how one can effectively relate "market
penetration" to subsidy measures alone. And fina-lly, we feel that to accept such
a concept as "market penetration" could lead us dangerously towards a possible
corollary, that is, that trade should be stabilized and not expanded, and thus
markets not be penetrated more than they have been. If anything,, we feel, the
recourse to criteria such as these should only be made after, and not before,
certain material injury tests have been met. We would, therefore, welcome
comments by the Communities on this point.

(Not published)

CANADA

It is now required in Article VI that there be material injury (or threat
thereof) before countervailing duties may be levied against goods benefiting
from subsidies. This provision should be examined in order to ensure that the
concept "injury" is clearly defined, that the concept "material" is so defined
as to ensure that material injury is not determined to exist unless it is clear
that the degree of injury is substantially arnd significantly more than de minimis
and that there is a meaningful examination or test of whether or not material
injury (or threat thereof) has in fact occurred. The experience since the
adoption of the Anti-Dumping Code demonstrates that important differences exist
between contracting parties with respect to the application of the requirement
concerning material injury or the threat of material injury.

There are no reasons why any contracting party should not subscribe to such
provisions regarding material injury.

(NTN/NqTMVW/26/Add.l, P. 3)

The Group of Experts was quite categorical on the injury requirement of the
Article VI. In their view it was "essential" that countries should avoid the
"immoderate" use of either anti-dumping or countervailing duties. They added
that "these duties were to be regarded as exceptional and temporary measures to
deal with specific cases of injurious dumping r subsidization".

A meaningful definition of material injury is obviously a key matter for
consideration in the course of any negotiations in this area.

(MTI/31/w/6, pp. 4-5)
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Associated with the general definition of injury are questions concerning
what effectively constitutes an "industry" and a "regional market"' Both are
important in assessing whether or now imports are injurious in a given instance.
There is clearly room for improvement with respect to the application of these
terms in any understandings which may be reached regarding the use of counter-
vailing duties.

The question has been raised from time to time as to whether or not there
should be quantitative thresholds *or minima respecting the magnitude of the
increase in imports or their impact on domestic employment or production as
measured by the sorts of indices roted in the Anti-Dumping Code. It has also
been suggested that there should be some ranking in importance of the various
criteria set cut in Article 3 of the Anti-Dumping Code. It is for consideration
whether it would be advantageous to set thresholds or to provide for a ranking
of criteria. if so, it would also be necessary to find some method of reaching
agreement on the appropriate ranking and thresholds.

There is also a question of whether such threshold levels would come to be
regarded as trigger points and., thus, the new international agreement would have
the perverse effect of bringing about virtually automatic injury determinations
whenever the minima were determined to be met. The question is whether greater
precision will be worth the price.

(MTN/3B/wT/6, pp. 6. 8)

Any system of obligations, and sanctions for any breach of such obligations,
which would allow the authorities of one contracting party to determine
unilaterally that its rights or the obligations of another contracting party have
been breached and then to apply a sanction unilaterally, would be entirely
contrary to the GATT. Suchl a proposal would not be acceptable to the Canadian
authorities.

(hIN/NTW1W/26/Add.l p. 2 para. 5)

It has been suggested that a code might provide for virtually automatic
application of countervailing duty, without a test of material injury, to goods
which have benefited from a subsidy which the authorities in the importing
countries deem to be prohibited under Article XRI. Such a code would not be in
accord with Article VI; moreover it would involve the concept of one country
determining unilaterally that another country was in breach of its obligations
and unilaterally applying a sanction. Such a concept is quite foreign to the
GATT, and the dangers inherent in it are obvious.

(1MIT/3DE/W/6, p. 11)
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COLOMBIA

- Non-application of countervailing duties until such time as materialing i
is shown to exist, consistently with previously established criteria in which
case before such a measure is taken, procedures would be established for consul-
tations,

- In the definition of "material injury" account would be taken of the
circumstances of the exporting developing country, the importance of the sector
for its economy, the employment situations, the overall trade balance of the
sector, and the balance of payments.

(Not published)

EUROPEAN CO1v~19NITIS.

Determination of injury:

A. Evaluation

Sedation of the examination of injury into two phases: the result of the
first stage being a condition for passing onto the second stage without, however,
prejudging it in any way.

(a) First phase: objective criteria; market penetration

1, Substantial increase in imports, either in absolute value or in relative
value by comparison with the production of the importing c6uritry.

2. Substantial price undercutting by the subsidized product as compared
with the price of like products made in the importing country.

3. A rapid increase in the market share held by the subsidized product.

Whatever the exact content of the criteria which care finally adopted it
would be advisable to give them more weight by providing that they should apply
cuuglatively, in such a way that the absence of any one of the criteria would
lead to a negative determination.

(b) Second phase: situation of the affected industry

(Article 3(b) and (c) of the Anti-Dumping Code)
(Annex A of the MFA)
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1, The development of turnover, profits and internal prices, employment
etc.

2* Other factors not connected to the effects of the subsidy, such as the
intensity of competition between the producers in the importing country,
contraction of demand, substitution of other products, etc..

The evaluation must refer to the production of strictly similar products.
(Article 3 of the Anti-Durmping Code).

Threat ofinLiur

Minimum definition

- the objective criteria (market penetration) must be met

- the threat of injury would only concern the situation of the affected
industry

that is: market penetration whose existence has been established, threatens
injury to.the industry concerned.

Be cawalIty

The subsidy must be the principal cause of material injury, that is, a cause
more important than all other causes together.

Definition of the term "industry":

The expression "domestic industry" means the domestic producers as a whole
of like products or those of them whrse collective production constitutes a
major proportion of the total domestic production of those products.

Simplification of the rules on "regional protection" in an isolated market.

(IrDN/NT/WW/26/Add.l, pp. 10-1.1)

INDIA

The developed countries should contemplate countervailin- action ONLY if
there is material injury, drectlv as a result of subsidy.

The injury should be to the industry as a whole and not to certain units and
the fact of injury having been caused should be subject to multilateral
surveillance.
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In taking action it should be examined if the advantage lies in favour of a
developing country (labour intensiveness local raw materials low technlologies).
Such areas should be vacated by developed countries and adjustment assistance
granted to their industry instead of taking protective measures.

The impact of measures taken on the economy of the developing exporting
country should also be considered.

It should be examined whether subsidies have any element of discrimination.

( .MTN/NTWW~;J/26/Aa.3, pp. 4- 5)

JAPAN

The presence of material injury should be the necessary precondition. for
impo:sition of countervailing duties. In this connexion, it is also possible to
seek solutions in those cases in accordance with the procedures provided for. in.
such provisions as Articles XXII and XXIII of the General Agreement.

It is the right recognized to importing countries under the GATT to impose
countervailing duties within "an amount equal to the estimated subsidy determined
to have been granted" when material injury is caused to domestic industry by
subsidization measures in another country.

(1rN/NTM/W/26/Add.2. p. 2)

PEXICO

- Without prejudice to the definitive form of the proposed code, it should
contain, in addition to the concepts and special rules corresponding to
differentiated treatment an cpetative part providing special procedures in favour
of developing countries such as, iter alla:

(a). No procedure for the application of countervailing duties may be initiated
against a developing country by reason of a mere presumption of "threat of
injury".

(b) Material injury must be shown to exist in an entire representative industrial
sector not merely in one undertaking or group of undertakings.

(I.JT1/NTM/W/4.3/A.dd.3, pp. 3-4)

- In any case the existence of injury and its gravity must be determined by
means of an. appropriate strict examination.

(MTN/NT/W/I43/Add.3, p. 7)
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With respect to injury and the criteria mentioned in section IV of the EEC
document (MI/NTWW/26/Add.l, *pp. 6-8), while we agree that prior determination
of injury is necessary we do not believe that this procedure should be linked..
with machinery already existing, for example in the Multiibre Arrangement which
is designed for other purposes. Here we -must formulate rules to govern the
application of subsidies and also the application of countervailing duties, not
establish new formulae to restrict trade as in the. case of the Multifibre
Arrangement.

(mTN/AITW'W/43/Add.3, p. 8)

NORDIC COUNTRIES

Material injury or threat of material injury is one of the basic concepts
contained in Article VI and it is important that a' l countries accept the injury
criterion as a condition for countervailing action. Taking into account the
importance of the material injury concept, we wish to stress once more that it is in
the interest of all countries that uniform objective criteria for the determina-
tion of material injury should be established.

In the Nordic view the mere existence of an export or other subsidy should
not be allowed to lead to countervailing action. Onl' where a meaningful examina-
tion has proved that the subsidy has caused material injury or threat thereof to
a certain industry, the relying on countervailing action should be allowed.

Moreover the Nordic countries are of the opinion that bilateral consultation
should precede every countervailing action.

(MTN/NT4/W/43/Add.2, pp. 1-2)

UNITED STATES

Rules and procedures would be provided for the application of coumter-
measures where permitted by the rules on subsidies, Such rules cculd provide for
injury determinations where appropriate in cases involving cowutervailing duties
or other countermeasures in response to subsidization in third markets,

(YTTN/NT4W//26, p. 9)

Under present GATT rules there is no effective means to enforce the ban on
certain subsidies. In this regard, a fundamental problem, in the United States
view is the failure to establish a consistent relationship between Articles VI
and XVI. Article VI requires that an injury test be applied even in those cases
of countervailing action where the subsidy in question is prohibited under the
provision of Article XVI. The United States finds ft difficult to support a set
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of rules that prohibits certain subsidies on the one hand and, on the other,
places conditions on responding to the use of such subsidies. The United States
believes that, under the new rules, if one country adopts a prohibited subsidy,
any other country should be allowed to neutralize that subsidy through the use of
countervailing duties, thereby restoring the marketplace to the condition that
would have prevailed in the absence of the subsidy. Prohibited subsidies should,
therefore, be susceptible to countermeasures, in an amount not to exceed the
amount of the subsidy, without regard to the question of injury. In third
country market situations, any affected supplying country should be allowed to
take appropriate countermeasures against the subsidizing country.

Other subsidies that distort international trade should be subject to off-
setting measures only under certain conditions, such as an injury test. Other
subsidies that have little or no impact on international trade should not be
subject to offsetting measures.

(MTN/NTW'W/4_4/Add.6)

VENEZUELA

Recognition should be given to the right of the developing countries to
apply countervailing duties to imports originating in developed countries for
which purpose more flexible criteria should be adopted than those agreed among
the developed countries themselves, for example, not only the criterion of proved
material injury but also that of threatened injury, in view of the fact that the
economies of the developing countries are handicapped in any attempts to adjust
or reconvert the industries or sectors affected.

(MTfN/NTWW/43/Add.l, p. 2)

(b) Internal investigation procedures

CANADA

In contrast to rules about dumping, which involves the pricing policies of
private enterprises, rules about subsidies, and about sanctions designed to off-
set the trade distorting effects of subsidies, are rules about the actions of
contracting parties and the offsetting actions that other contracting parties may
take. Procedural rules must give due weight to this important consideration.

(MTN/NTMWW/26/Add.l p.4 para.13)
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EUROPEAN COMMUNITIES

(a) Opening of the procedure

The procedure should only be opened as a result of a formal complaint by the
industry affected and the complaint should be supported by sufficient evidence
regarding both the existence of a subsidy and of material injury.

(b) Simultaneity

Strictly simultaneous examination of "subsidy'. and "material injury" at all
stages of the procedure. Consequently; a cbiplaint should be immediately
rejected and the enquiry closed as soon as the absence or the negligible impact
of a subsidy or of injury resulting therefrom, are established,

(c) Normal customs clearance

No obstacles should be placed in the way of normal customs clearance. Up to
the time of imposition of a possible countervailing duty no change should take
place in customs clearance procedures.

(MTLN/NTWW/26/Addal1 pp. 11-12)

3.- International notifications, consultations and surveillance

BRAZIL

In relation to other measures not included in the positive list, Brazil
maintained that the imposition of countervailing duties, as a. last resort, and in
accordance with Article VI and its basic criterion of serious injury, should
respect the following special proce.'ures:

(a) Prior consultations between the devel6oed importing country and the
developing exporter country, at the request of the former. Procedures
for such consultations should be the same as those normally adopted
under Article XXII of the General Agreement;

(b) the establishment of objective criteria to determine if the support
measure caused real injury to the market of the importing country (not
merely to an industry, but to an industrial sector as a whole). In
other words, there should be irrefutable evidence that the injury
results from a substantial increase of imports of subsidized products,
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and such products arc offered at prices which are substantially
i.n`eri r to throse which wru-dl exi st if there. were no support measures.
.iccount should bc, taken, -:I such prccedizres. of the trade and develop-
ment needs cof the developing couttry involved, as provided for in
paragraph 3(c) of ArZticle XXTJ17I, especially in relation to such
elemernts as the stagc ,f-f.evelciment cf the country, th e strategic
importance of thr subsidized export-s to its economy and. the need to
increase its export revenue;

(c) consideration of the projudicia2J effects whilich the imposition of
countervailing duties mi`:ht lave on the market and the economy of the
developing exportino, country; in other words, it is also necessary
tc take intc accounLt nark>t rH srurtion *in the exDorti ng country, in
conformi.ty wvith the concept already adopted in Annex A, paragraph III
of the Arranp7ement Rec-garding Internati ,nal Trade in Textiles;

(d) should there fail to be an agreement. in -the consultations mentioned in
(a) above, the developing country would be free to take the auesticn to
the CONTRACTTITG PARTIES or to any cther body to be created to adminis-
ter a Code or an A-reemenrt in this area, The rmuzltilateral examination
of the question should obey the criteria indicated in items (b) and (c)
abocc. If tho CONT-bTCTIING IES f'i.nd that the developed importingg
country is effectively sufferinl- serious injury, they may recommend to
the developinC exportinn- country to limit the specific support measure
accordo-d to the products in question. However, the developing country
shouldS be aallwed the necessary period of time to conform to such a
decision and to makce the necessary internal adjustments. If the
developin(: country, at the conclusion cf the allotted time period, does
not conforn to the dccision of the CONTY.LUCTING PAP?.TIES, the developed
importer country would have the right tn impose co-untervailing duties,
which should not exceed tP: amountt necessary to offset thre subsidy
totally or partially.

(17wN/NTM/lJ/26, pp. 4-6)

Because of the danger of conflict and the escalation of commercial policy
disputes between eovernrments, provisions for roandatory bilateral consultations
(and perhaps maultilateral s-Lurveillance) prior to imnposition co countervailing
ditties might well be considered by the Group. Such consultation should ,or beyond
the 1960 recommendation of the Group of Experts that countries consult rL-,-;crding
the magnitude of the subsidy, and hence the level of countervailing duties to be
applied. Consultation should also cover a variety of other issues, such as a
review of the evidence of the degreecf injury caused or threatened, the nature
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of the subsidy, the planned duration of the subsidy prograoe, the objective of
the programme and the impact on trade. The parties might also examine whether
other policy devices might be fcund which would reduce or eliminate the trade
distorting effects of the subsidies while permitting achievement of the same
general policy objectives. This would be particularly important in regard to
import replacing subsidies which, of course, would also have to be dealt with
uider any new consultative arrangements.

(ITN/3B/'W7/6, para. 36)

Export subsidies, (and the use of countervailing duties) domestic subsidies,
subsidies that replace imports and all proposed sanctions should be subject to
effective international discipline. As noted in (5), contracting parties should
not be allowed to decide unilaterally whether their rights or the obligations of
another contracting party have been breached, and unilaterally to apply a sanction.
There should be provisions for reporting and notificeaion procedures for
bilateral consultations, for multilateral surveillance and for dispute settlement.

(MTN/NTWW/26/Add~l, para. 12)

COLONBIA

A system must be established to ensure consultation before any corrective
measure is applied against a subsidized product coming from a developing country.

(Not published)
IURLOPEAN COM~UNITIES

(a) -BiateralRiocedure

Consultations would have to taire place before the institution of any
defensive measures by the importing country. All requests for consultation should
be supported by a detailed factual justification regarding both the subsidy and
material injur:,y.

In the course of this consultation, the countries involved should give their
mutual collaboration.

() Multilateral procedure

In the case of failure of bilateral consultations the question would be
brought before the Signatory Parties or before a more restricted body whose powers,
composition and rules would require to be defined,

(NTN/NT1/W/26/Addl, p. 12)
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MAXICO

-In the context of special procedures in favour of developing countries:

(a) Consultations must be held among interested countries at the time when the
existence of injury is examined.

(b) If no agreement is reached under sub-paragraph (b) above, the matter may be
brought before the multilateral surveillance body.

(c) Where injury has been found to exist a reasonable period of time must be
allowed so that the developing country that could be affected by the counter-
vailing duty can take appropriate action to avoid application of the duty.

(PnN/NTW/IV43/Add.3, P. 4)

4. Modalities for le n duties

EUROPEAN COMMUNITIES

(a) The imposition of countervailing duties could only take place sixty days
after the request for bilateral consultations referred to at VI (a) above and
thirty days after the international authority referred to at VI (b) had been
seized of the matter.

(h) Discretionary power

The decision to impose the countervailing duty should be optional in all the
signatory countries.

(c) The amount of theduty

This should not exceed the amount of the subsidy granted by the exporting
country and could be less if a lesser duty would suffice to remove the injury.

(d) Duration

A countervailing duty should only be levied to products entered for
consumption after the date of the institution of the duty. It should only remain
in force as long as is necessary to neutralize the subsidy or eliminate the
injury.
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Its maintenance in effect should be reconsidered periodically and at the
request of tho exporting country.

(Mm/NTTW/2WAddal p. 12)

5. Domestic implementation of international rules

WJ1OPEMA 00Y~1MMITIES

Every one of the Parties shall take all necessary measures to ensure that its
laws, regulations and procedures conform to the Code.

The benefit of the discipline imposed by the Code should be reserved to
signatory countries only.

(MTN/NT1VW/26/Add.l, p. 13)

6. Standstill AKreement

BRAZIL

As it was already pointed out by the Brazilian delegation in paragraph 12 of
document I4TN/W/5, the negotiating exercise on the questions of subsidies and
countervailing duties, in order to consolidate differentiated and more favourable
treatment to developing countries presupposes a further essential element, namely
a standstilll" agreement or understanding, so as to prevent indiscriminate recourse
to countervailing action against developing countries pending the final agreement
on special procedures on the matter. As a result of this standstillagreement,
and until. new rules or interpretative notes to the present GATT rules are worked
out, the developed countries should refrain from compensatory measures against
exports from ,Developing countries anC. should coimmlit themselves to adopting them
only after having exhausted all possibilities of agreement in previous consul-
tations, in the course of which:

(i) the developed importing country would have to offer irrefutable evidence
of material injury to a productive sector, accruing from subsidized
exports from developing countries; and

(ii) the various aspects of the question and the eventual prejudices for the
exporting developing country resulting from the envisaged countervailing
measures would be duly weighted.

(MLN/NTh~1VW/26: p. 6)
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We consider that the standstill must be absolute so long as no new rules are
adopted, and we could not accept any exceptions in the undertakings entered into
by the developed countries. This would be inconsistent with the undertaking given
by the developed countries in OECD, and reaffirmed at the last two sessions of the
CONTRACTING PARTIES.

(IStT/NTI/lwJ/4.3/Adda 3, p. 5)
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IV. SUBSIDIES

BRAZIL

Part IV of GATT refers, inter alia, to tho need for "a rapid and sustained
expansion of the export earnings of the less-developed contracting parties", and
for "positive efforts designed to ensure that less-developed contracting parties
secure a share in the growth in international trade commensurate with the needs
of their economic development" (Article XXXVI:2 and 3). Aside from this,
Article. XXX0II:3(c) affirms that developed contracting parties shall "have special
regard to the trade interests of less-developed contracting parties when
considering the application of other measures permitted under this Agreement to
meet particular problems and explore all possibilities of constructive remedies
before applying such measures where they would affect essential interests of the
contracting parties"

It is the understanding of the Brazilian Government that the set of GATT
rules on this question, albeit imperfect, together with the fact that developing
countries did not subscribe to the 1960 Declaration on the implementation of
Article XVI:4, ensures these countries a differentiated and more favourable
treatment in relation to the application of incentives to their exports.

(MTN/ITM/A/26, para. 7 and 9)

COLOMBIA

Colombia wishes to reaffirm the general contention of the developing
countries to the effect that they are not obliged to abstain from subsidizing
their exports, since they have not signed the 1960 Declaration; on the contreaxy,
the application of such subsidies is Justified in terms of Part IV of the
General Agreement, and in particular Article XXXVII:3(c) thereof.

(Not published)

EUROPEAN COMMUNITIES

The Community considers the viewpoints which it proposes in the field of
subsidies as being complementary to the ideas set out with regard to counter-
vailing duties.

(MTN/ATM/W,/43/Add.5,, page 1)
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The Community recalls that discussions of the problems of subsidies can only
be undertakc-a and pursued if it is accompanied by strictly parallel progressusu-in
the application of the GiATT rules on countervailing duties. It recalls that it
has submitted formal proposals in this regard which it only wishes to complete in
the light of discussions (see document MTNA/fTMlA/26/&dd.1)

(OMTNADl/Wi43/Add.5, p. 7)

In spite of', but also because of', the difficulties in the application of
.Article XVI, the European Community is prepared to seek the necessary solutions
and, in particular, a better international discipline in the context of
Article XVI the general concept of which it still regards as being valid.

(MTNATMAA/4.3/Add,5, p. 4)

The provisions of' Article XVI of the GATT rest on two simple observations.
The first is based on a recognition of the. existence, possibly regrettable but
nevertheless real, of subsidies, i.e. of a certain degree of intervention by the
State and By public authorities in the functioning of thn modern economy and even in
international trading markets. From this observation, the evidence and the
universality of which have not ceased to increase since the coming into force of
the GATT, the authors of the provisions drew one conclusion: the need to
discipline, to limit and, in certain specified cases, to abolish the practices
concerned.

The first basic observation, the existence of subsidies, is accompanied by
a corollary which does not result from the provisions of Article XVI but,
paradoxically, from their silence: the absence of a general judgement and,
consequently, of an a prior condemnation1 of subsidies, in contrast to the
provisions of A~rticle VI, paragraph 1 concerning dumping which causes material
injury. Three conclusions may be drown .from this observation.

Firstly, the need to introduce some discipline into this field is given
effect to, in the provisions of paragraph 1, by the obligation on-contracting
parties to make known periodically all subsidies which have the effect of'
stimulating exports or of replacing imports and to engage in consultations with
the contracting parties interested or with the CONTRACTING PARTIES at their
request in any case in which subsidization causes serious prejudice to the
interest of any other country.

Secondly, while' the GATT refrained from a judgement on subsidies, it did
recognize that, because of their consequences, their impact on world trade should
be limited. This over-riding idea is to be found in most of the provisions of
Article XV

1Except under the conditions specified in paragraph 4 thereof
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Article XVI whether referring to subsidies in general or to export subsidies: a
subsidy should not cause, serious injury nor have injurious effects on other
contracting parties, nor cause unjusAified disruption izn world trade nor, so far
as primary products are concerned, result in the exports of one contracting
party having more than an equitable share in world trade in such products.

The last conclusion drawn by the authors of Article XVI, i.e. the prohibition,
in certain specified cases, of export subsidies is set out in paragraph 4 and
requires the contracting parties to cease to grant by form of subsidy on the
export of any product other than a primary product which results in the sale of
such product for export at a price lower than the comparable price charged for.
the like product in the domestic market; this obligation is valid in respect of
those countries which accepted the 1960 Declaration, and in particular the list
of illicit practices drawn up for its application.

This prohibition rests on the concept that certain types of subsidy,
because of their effect on the formation of export prices, particularly threaten
to distort international competition and thereby to have injurious consequences
for other contracting parties.

The balance and realism of Article XVI have not, however, permitted the
solution of the problems posed.

Firstly, and in spite of the limitation on the effect of prohibitions in
1955 by the introduction of the double price criterion, states did not show
themselves to be disposed to accept a binding discipline. Furthermore, when
(in 1959 and 1960) the rules of Article XVI were re-examined by a working group
of the GATT, the participating countries, whilst they established a list of
prohibited practices, underlined the fact that this list should not be considered
as a complete one and that the practices set out were not i facto. but,only in
general, subsidies within the meaning of Article XVI (4). Finally, this list was
only signed by seventeen of the contacting parties.

Finally, the very development of the economy and of modern trade relations,
characterized in many countries by the growing intervention of public authorities,
has made the application of Article XVI even more difficult and has Oeven made
certain inclusions in the list of 1960 appear anachronistic. Consequently, the
relevant provisions have not always been totally respected by the contracting
parties. Others have been carefully circumvented.

(NTN/NT1AA$/43/Add.5, chapters 1 and II)
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JAPAN

It is the view of the Japanese Government that the negotiations in this
field should be conducted on the basis of the present GATT provisions.

(MTNATM/W/26/Add. 2, para. 1)

Japan is not in favour of the suggestion that solutions to the problems Qf
subsidies be sought in relation to countervailing duties.

(MMTNATM.NA/26/Add. 2, para, 5(1))

NEXICO

Even if developing countries are not bound by paragraph 4 because they have
not signed the relevant Declaration, this paragraph should be amended so as to
allow them de jure to apply any measure likely to encourage and promote their
exports of manufactures and semi.manufactures; that amendment should be based on
Article XXXMI:3 and 5 of the Generil Agreement, which already envisage special
treatment in favour of less-developsd economies.

(VTNAITM/A/43/Add.3, p. A4, para. 2)

With reference to the comments presented by the Japanese delegation, in
order not to be repetitive I should merely like to record our agreement with
what is stated in paragraph 5(1), to the effect that solutions to the problems
of subsidies must not be sought in relation to countervailing duties. That
could only complicate the negotiation: since these are separate matters, they
must be dealt with separately, and if so desired in parallel.

(M4TN/NTlvi/W/43/Add,3, p. 8).
As regards the interpretation to respond to the problems of developing

countries, through general solutions, I can only reiterate what all the developing
countries have stated: we demand special treatment contractually established and
accepted.

(MTNAITM/W/43/Add.3,3p- 7)

NORDIC COUNTRIES

Also in the field of subsidies solutions to be sought in the MEN should be
based on the present provisions of the GATT, which can be supplemented by
appropriate interpretative complementary notes or by a new code if this would
prove to be useful.
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The present distinction between the treatment of primary and non-primary
products should be maintained. In the view of the Nordic countries the Group of
Agriculture and its sub-groups should concern themselves with the subsidies and
counterva:ling duties related to agricultural products according to the decisions
taken by the Group on Agriculture at its meeting of 8 May 1975.

(MmT/NTM/A/43/Add.2q p. 2)

8. General comments onimproveme>nt of subsidy rules

(a) Definition of subsidy

CANADA&

Greater precision should be given to the definition of export subsidies.
Such subsidies usually involve the transfer to producers of funds from the
general fiscal resources. (or the foregoing of revenue) for the piarppse of
stimulating increased exports or of maintairdng exports at levels higher than
would otherwise be attained. Greater precision might be given to the concept by
trying to draft a general definition and/or by the enumeration of practices which
are export subsidies.

Domestic subsidies might thus be defined as any subsidy which is
designed primarily to stimulate investment, employment or production in
disadvantaged regions or to Achieve other socio-economic purposes, and which is
unrelated to the export performance of the producers receiving such subsidies.

(MTN/PTMA4/26/Add..l, paras. 6 and 8)

EUROPEAN COvMAUNITIES

It is difficult to find a satisfactory definition, other than a general one,
since the term subsidy covers .a great and widely varying number of practices, the
nature and importance of which vary, in particular, according to the manner, the
degree and the extent of state or public sector intervention in the functioning
of the economy. and, even of society. In addition, the definition changes depending
on whether one looks at it from the point of view of political economy, of
financial or fiscal legislation, of international economic relations or of
social and development policy.
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The Community is of the opinion, therefore, that a satisfactory definition
of a subsidy within the meaning of Article XVI of GATT would be difficult and
that it would be better to adhere to the elements contained in Airicle VI which
constitute, if not a definition, at least a description of a subsidy, and to
rely, also,, on the conclusion of the report of the Experts Group in 1960.

These element, which could be restated, are the allowing:

- aid granted from public funds (Experts report)

concerning the export, manufacture., production or transport of a product
(Article VI(3))

- licit or illicit in the terms of Article XVI (Experts report)

- other than fiscal exemption within the meaning of lArticle VI(4).

(MTN/NTM/A/26/Add.l, Chapter III)

NORDIC COUNTRIES

The Nordic countries are of the opinion that the work on subsidies in the
Sub-Group should mainly concentrate on subsidies related to exort, We also feel
that greater precision should be given to the definition of the concept of export
subsidy. This could be achieved inter alia by enumerating practices which are
export subsidies. In enumerating export subsidy practices, the difference
between export and domestic prices as provided for in Article XVI:4 of the
General Agreement should be taken into account.

(MTNA'TMAJ/43/Add.2q p. 2)

(b) Differentiation of subsidy_ practices

AUSTRALIA

Subsidies which have an impact on world trade may be divided into two
categories: domestic or internal subsidies and direct subventions on exports.

Where production benefiting from domestic subsidies is exported, such
subsidies may also have trade distorting effects in third markets. However,
direct export subsidies - those which reduce the price of goods for export -
have caused far more disruption to international trade than domestic subsidies



MTN/NTM/W/52
Page 34

The need for them arises because production costs in the developed countries is
so high that Qtherw1Lse the produce could not be disposed of on commercial markets.
In this way problems arising from the domestic welfare and support policies of
certain countries are passed on to the international community for it to cope with
as it can.

(MN$ITMW/43, para. 3-4)

BRAZIL

The Brazilian delegation recognizes that the discrepancy between the legal
situation in GATT, as we see it, and the actual practice of developed countries
may derives to a great extent, from the fact that practices under Article VI, on
countervailing duties are not explicitly linked to practices under Article XVI,
on subsidies.

In order to remove any ambiguity on the subject, therefore, and in spite of
the interpretation referred to, the Brazilian delegation is willing to explore
with developed countries a further refining of the existing GATT rules, and is
prepared to consider defining in more specific terms export incentive measures,.
which, through differeintiated treatment would be explicitly allowed to
developing countries.

- - (MTNA//5, para. 5-6)

The objectives could be secured in the context of new trade rules or a
possible code to be negotiated in the course of the multilateral trade
negotiations, or, alternatively, through any procedure or agreement specifically
designed to conform the present GATT provisions to the special trade and
development problems of developing countries. In both procedures, the basic
principle of differentiated treatment to developing countries would apply.

(MTUN/W/5 para. 11)

EUROPEAN CONMUNITIES

A first approach, which is at present proposed by one contracting party
would consist in the establishment of a list in which subsidies would be
classified by category, either simply prohibited or actionable under certain
conditions, the only authorized measures being those which would figure in a
strictly limited positive list.

This formalistic approach would require a rearrangement of the 1960 list of
export subsidies the granting of which was required to cease in application of
Article XVI(4).
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Experience of the 1960 list has, however, shown that a prohibition based on
a list of practices strictly defined or designated by name would not be of any
great. efficacity in the absence of procedures which would allow cf a case ',r
case determination of the injurious nature of a measure. Furthermore. such a
list would require constant amendment in order to take account of changes in the
legislation and practices of contracting parties and the risk' would remain that
subsidies would re-appear in. a disguised form or under a different presentationt.

UScorndly, subsidies themselves are often not a cause but rat±±ar ihe zesUL
of phenomena related to differences in the economic, social, regional and
monetary positions and are aimed at remedying disequilibrium. In other words, a
radical suppression of subsidies could not be envisaged unless the factors which
make them necessary are likewise suppressed.

Furthermore, it must be observed that subsidies, in the classic sense, are
only one element, rd, i many cases, not the most important element in
"distortion of international competition". For example: aids for research and
development and price control of certain products on national markets which have
not up to now been considered as export subsidies properly so-called nevertheless
have similar consequences.

Such a list would also presuppose a very great harmonization of fiscal,
social, monetary and other policies by the contracting parties. However, even
though such a harmonization could be envisaged, and would even be desirable, in
certain specific fields, it would be hopeless to expect rapid global solutions.

The Community is of the opinion, therefore, that a dogmatic enumerative
approach is inadequate. More realistic solutions should be sought.

The CoiMaunity proposes "the pragpiatic approach" set out in section SC below

(/UT1T/1%WTM/W/43/Add 5, Chapt

INDIA

The Tokyo Declaration (paragraph 5) epPlici+'- 'scognized ithe importance of
the application of differential measures to dev'> countries in ways which
will provide special and more favorable treats-r Lt r them in areas of
negotiations where this is feasible and appropriate'. Later, in adopting its
programme of work on 2 February 1974 (MTN/2), the Trade Negotiations Committee
determined that each of its groups "shall in the course of its work be guided by
the Ministerial Declaration as it relates to developing countries".
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Articles VI and XVI of the GA.TT deal with Cowutervailing Duties and
Subsidies respectively. Section A of article XVI makes it obligatory for all
contracting parties to notify all subsidies which directly or indirectly
increases exports while Section B of Article XVI recognizes the harmful effects
of subsidies and, therefore, stipulates that contracting parties should a-void
using subsidies on the export of primary products.

(MTNAiTM/1A/26/Add.3, paxas. 1-2)

The General Agreement was negotiated in the post-war era when the problems
of the csveloping countries had not received the attention of the international
community. The basic elements of thu GATT are based on the principles of
equality, reciprocity and mutuality of benefit. siome recognition to the
problems of developing countries was given when Part IV of GMTT was negotiated in
the early sixties, though this did not take into account all the problem areas ir.
relation to GATT and did not go far enough. One such area which needs to be given
urgent attention is that of promotional measures which the developing countries
have to take to expand their exports including incentive and subsidies which they
have to grant to selected sectors.

(liN/NTI~i/iw/26/Adad.3, para. 4)

J.4PAN

To ensure implementation of Article XVTI:4 of the General agreement, drawing
up a list of export subsidies to be prohibited would be an appropriate as well
as realistic means and Japan would be prepared to participate in drawing up
such a list. ( "TN/ Ii /7W/26/Add.2s nara. 3(1W)

Upon drawing up the list of export subsidies to be prohibited (see below),
the problem of the so-called "grey area", or export subsidies where judgement is
difficult as to whether they belong to those prohibited in the list, could arise.
Solutions should be sought through consultations and through building up
decisions and precedents as appropriate in this regard.

(ITN/NTM AJ/26/Add.2, 0 3(2))
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Mexico considers that in the present multilateral trade negotiations there
should be recognition of the need of developing countries to grant subsidies in
order to promote their economic development.

(M1TN/PTqinAJ/43/Add.3, p. 4, para. 6(e))

Ao, in the case of countervailing duties, when general rules on subsidies are
drawn up, agreement should be reached simultaneously on special rules for
developing countries, without separating themfrom the general rules. Each
general principle should be accompanied by appropriate elements affording
differe,4tiated and more favourable treatment for developing countries.

(MTN/TMY/W/43/Add.3, p. 5, para. 4)

With respect to the observations presented by the Australian delegation, the
Mexican delegation considers that the ideas put forward are of interest to this
Sub-Group on Subsidies and Countervailing Duties and that they should be dealt
with by this Sub--Group independently of any simultaneous consideration of the
problem in Group "Agriculture" as is the practice in such cases.

(MTN/1ETMA4/43/Add.39 p. 8-9)

We understand that the categorization of subsidies proposed by the United
States is designed to establish norms for relations among developed countries
and no doubt we cannot oppose this, particularly if the developing countries are
to be exempted from such norms through differentiated treatment. The United
States delegation itself points out that subsidies linked to socioeconomic goals
will require special rules, and we are in agreement. This is precisely the case
for the substlies of developing countries.

As regards the possible framework for a solution (prohibited, conditional,
permitted), the Mexican delegation considers that it would be premature to
express an opinion on this occasion. In any case, it must not be applicable to
developing countries, and if this idea were approved as a working basis.,
consideration would have to be given simultaneously to a different categorization
'o; d-eloping countries.

(MENmATM/w/43/Add.3, p. 6)

As regards the definition of subsidy, that will depend on whatever this Group
decides regarding the procedure to be followed.

In connexion with the comments presented by the EEC, my delegation wishes to
reaffirm that Mexico can accept virtually any working hypothesis and or working
basis, provided it is understood that in the basic definitions, provision must be
made for the appropriate differentiations in favour of developing countries.

(M`NANTMA4/43/Add.,3 p. 7)
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UNITED STATES

The United States believes that there is a heed for effective international
discipline on the use of subsidies that distort international trade.. For this
purpose, new rules reflecting the differences in subsidy practices as they relate
to international trade are essential. These rules should apply equally to all
products.

(A4/NJTN./43/Add..6 p. 2)

For discussion the UniteCd. States is outlining its ideas on the broad frame-
work of a code of rules governing subsicld- practices and responses to them.

New international rules on subsidies and offsetting measures should deal with
three basic problems: subsidies leading to increased exports artificially dis-
torting normal market forces, leading to loss of sales for competitors in third-
country markets; leading to loss of sales in the subsidizing country's market.
The objective of these rules would be to categorize all types of subside practices
and set forth the conditions by which offsetting measures could be taken against
such practices. In particular, rules concerning subsidies are needed to:

(1) Effectively delineate that category of subsidies that should be
prohibited

(2) Place limits and constraints on the use of domestic subsidies that
benefit exports to the detriment of other nations;

(3) Delineate which subsidy measures should be permitted.

Subsidies and offsetting measures, including countervailing duties, are
inextricably related issues, requiring coordinated solutions. A framework for
discussion of these problems could consist of defining three categories of
subsidies - prohibited practices, practices that are subject to offsetting
measures only when certain conditions are met, and practices expressly permitted
and defining the conditions and procedures under which offsetting measures may be
taken. In addition, it can be expected that controversial or complex subsidy
practices, particularly those that are in widespread use or that are closely linked
to national socio-economic goals, will require special rules.

(MTN/1NTM/W/26 p. 6-7)
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It is possible to differentiate between subsidy practices by type and b-r
effect. There are three types of subsidies

(1) Some subsidy practices are purposely designed or utilized to increase
the competitiveness of a countryTs producers in international markets,
thereby distorting international trade. For excample, direct export payments
or payments conditioned on export performance are clearly designed to
stimulate sales in foreign markets.

(2) Some subsidy practices are designed to achieve domestic economic,
social, or political objectives but may, nevertheless distort international
trade.

(3) Some subsidy practices have little or no impact on the flow of inter-
national trade.

If a subsidy practice in one country distorts international trade, it can
have one or more effects. The subsidized product, if exported, can displace the
sales of a producer in an inrporting country or the sales of an exporter of another
country in third--countr7 markets. Furthermore, the subsidized product can, if
consumed domestically, displace the sales of an excporter of another country in
the subsidizing country itself.

(MTNTN/NTIM/vI/43/Add. 6 p. 1-2)

Agreement on an approach such as that outlined above will provide a common
basis for discussion and negotiation. i.ast efforts in GSAIT to develop a specific
definition of a subsidy have been unsuccessful. The advantage of the three-
category approach is that it provides a pragmatic framework for discussing the
treatment of the entire range of subsidy measures. The focus then, is not whether
a particular practice is or should be within the purview of international rules
on subsidies, but rather whether the category of the practice is prohibited,
conditional, or permitted.

The Code should consist of three categories of subsidy practices - prohibited,
conditional and permitted.

(IMTN/NTIVW/W/26 p. 7-8)

The United States considers that a differentiation of other subsidies is
appropriate in order to give recognition to the difference between those other
subsidies that distort the flow of international trade and those that have little
or no impact on international trade.

(M2IIT/NTNi/V1/43/Add.6 p. 4)
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(c) Other comments

EUROPEAN COMMUNITIES

The approach proposed by the Comimlunity could be as follows:

- respect for the rules of the GANTT, in particular Articles X"Iand VI, the
pragmatic basic concept of which rests on the idea of injury, should be
re-affirmed;

- establishment of improved discipline by means of the institution of new
international procedures.

The Commiunit-y is of the opinion that the basic concept of Article X`VI should
be re-affirmed, particularly because of the stress it lays on the central concept
of serious injury and this notion gives their sense both to the provisions on
subsidies in pcneral (Article XVTI A) and to those on export subsidies
(Article XVI B.

With regard to Article "VI B, the Cormmunity confirms that it adheres to the
present distinction between export subsidies for primary products and export
subsidies for other products. W.1ith regard to the latter, the Coimmunity's view is
that the provisions of Article X`VI(4) remain applicable.

(IlriN/NTIM/w/43/Add. 5 p. 5)

The viewpoint presented by the Comhmunities does not concern itself with
subsidies granted in the agricultural sector, which will be treated in the
"Agriculture" Group, where the Commaunity reserves the right to make proposals at
the appropriate time.

(1lTN/.NTMt/w/3/Add.5 p* 2)

While a real harmonization at international level would seem to be necessary
and timely, specific solutions for particular cases could be envisaged. The work
being done with a view to a gentleman's agreement on export credit terms and in
the OECD group on exportt credits" are examples of work in progress, account of
which should be taken.

(HTN/ATIM/w/43/Add.5 p. 5)

9, Export subsidies)

AUSTRALIA

There are two GATT provisions governing the use of agricultural export
subsidies and neither has been effective in controlling the situation described
in the preceding paragraphs. Article XVI:3 discourages but does not prohibit
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countries from using agricultural subsidies. If they do, then the subsidies
raust not be -sulch as to gain "1rmore than an equitable share of world trade". The
principal defect of this provision is that dawwge must occur to a countryt's
markets before it can complain. Apart from that, it is virtually unworkable in
practice because the only way of establishing what is "equitable" is to calculate
Sihat share of the trade countries would have in the absence of subsidies (and
other distorting factors) and these are e. ohesi present. Moreover it has
nothing to say on the price effects of subsidization0

VIN/NTNI/MI/43 para.ll)

From MTN/1MI'i/WZ/26/Add.2 it appears that Japan's willingness to participate
in an approach aimeed at drawing up a list of prohibitive subsidy practices is
confined to industrial products. Australia would find it im-possible to accept
new rules drawn up solely on this basis.

(Not published)

CLNADA

Greater precision should be given to the definition of export subsidies.
Such subsidies usually involve thle transfer to producers of funds from the general
fiscal resources (or the foregoing of revenue) for the purpose of stimulating
increased exports or of i-;r-intaining exports at levels higher than would otherwise
be attained. Greater precision night be given to the concept by trying to draft
a general definition and/or b-r the enumeration of practices which are export
subsidies.

port subsidies, as such and as defined, should be prohibited. However, it
would be for consideration whether the two-price criterion and the requirement
concerning non-primary products which are now incorporated in article XVI'shouldd
remain in place or be deleted. It would be important *co keep in mind that sub-
sidized exports, if exported at prices lower than comparable prices for which they
sold in the domestic market, may, if injurious to producers of like goods in the
m~porti.,ng country be dealt with under anti-dumping systems.

.(MNTN/NTM/W/26/Add.1 para.6-7)

JAPAN

'To ensure implementation of Article INVI'4 of the General Agreeiment, drawing
up a list of export subsidies to be prohibited would be an appropriate as well as
realistic means and Japan would be prepared to participate in drawing up
such a list. In our view, the eight-item list of 1960
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should be the basis for this negotiation and we should examine how it could
further be improved upon where appropriate and within reasonable bounds. In such
an examination, with a view to building upon the past works by the GATT, the list
of twenty-one prohibited practices drawn up by Working Group 1 could also serve
as reference material.

In drawing up a list as described above, as for the criteria upon which to
decide export subsidies to be prohibited, the difference between export and
domestic prices as provided for in 'Article XVI:4 of the General Agreement is
regarded as appropriate and realistic. An attempt to list export subsidies to be
prohibited on such criteria as their "trade distorting" effect, for example, could
lead to ambiguity as to the scope of export subsidies to be listed through
difficulties in defining what is "trade distorting". Thus it would be more
appropriate to list up measures on the basis of their modalities.

Upon drawing up the list, the problem of the so-called "grey area", or
export subsidies where judgment is difficult as to whether they belong to those
prohibited in the list, could arise. Solutions should be sought through consul-
tations and through building up decisions and precedents as appropriate in this
regard.

(AmTN/NTM/W/26/Add.2 p. 2, Part 3)

As to the nature of the list, it would not be realistic nor technically
feasible to make it exhaustive, since actual modalities are in m'any cases complex.
It is essential that the list be of binding nature and be accepted by as many
countries as possible. It would also be desirable for developing countries to
participate in line with the Tokyo Declaration.

Although we are ready to participate in drawing up a list of export subsidies
that should be prohibited under Article XVI:4 of the General Agreement so as to
cope with extior , subsidies, Japan is against the unconditional imposition of
countervailing duties on those subsidy measures put into effect in violation of
'the list. We hold the view that the presence of material injury should be the
necessary precondition for imposition of countervailing duties. In this conrnexion,
it is also possible to seek solutions in those cases in accordance with the
procedures provided for in such provisions as Articles XXII and XXIII of the
General Agreement.

(MTm/AT'/W/26/Add.2, Part 5)

MMICO

Article XVI :1 and 3 of the General Agreement should be amended so as to
prohibit the grant of Egtsubsiies by developed countries in respect of their
primary products, in order that developing countries producing the same primary
products may not be faced with ruinous competition.

(MPN/NT!Iv/w/43/Add.3, p. 4)
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UNITED STATES

The United States recognizes that, as a practical matter, it would be impos-
sible to prohibit all subsidy practices that distort international. trade. There
are good reasons, however, 'to prohibit a much wiCer range of subsidy practices
than are presently banned. Those reasonS include_

(1) A subsidy given to a producer in one countr,- artif'ically iLproves the
relative competitive position of that producer in international markets.

(2) A coUlIury tundertaking the obligation under Article II of GATT not, to
increase a tariff that is negotiated doawnard and/or bound anticipates that
this tariff treatment will not be undermine,;d by another co-ultryys use of a
subsidy.

(3) A country giving reciprocity for tariff con-eosions from another country
anticipates that the benefits of these concessions will not be undermined by-
a third country's use of a subsidy.

(4) A country giving reciprocity for tarift concessions front another country
anticipates that the benefits of these concessions will not be undermined by
the use of a subsidy that reduces imports in the country giving the concession.

(5) A subsidy can undermine a safeguard action taken under SArticle XIX.

(6) A subsidy can undermine a tariff that has been renegotiated or modified
under Article XMTIII and for which compensation has been given.

(7) If a countrys subsidy programrmes distort international trade, its
trading partners have to adjust to t.ose programmes by reallocating resources,
reducing production, or lowering prices.

The United States believes that new Itlles should prohibit a wider range
of practices than those presentlr banned under Ar-ticle )VI. The United States
believes that the criteria set forth in its November submission (MTN/NT1M/WJ/26,
page.8) are a good basis for determining whether or not a subsidy should be
prohibited.

(mTN/NTINI/W/43/Add.6 p. 2-3)

Benefits directly or indirectly conferred upon exports that are not equally
conferred upon goods produced domestically and destined for the domestic market,
and benefits conditioned on export perforimance,.would be prohibited.

(MTN/NTIV4/I/26 p. 8)
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The United States approach of prohibiting subsidy practices on the basis of
agreed criteria is far rinoro practical than trying to list all those practices that
should be prohibited. Governments could always devise subsidy programmes not
included on any list that might be developed.

The criteria presently set forth in Article XVI to prohibit subsidies are
far too narrow. The present prohibition -applies only to non-primary products.
There should be uniform criteria for all products. Furthermioro, the present pro-
hibition applies only to those subsidies that result in the sale of a product for
export at a price lower than the comparable price charged for the like product in
the domestic market. It oncludes subsidies that are highly trade-distorting but
for which no dual pricing exisis,, either because the subsidy has resulted in
lower prices both in the domestic market and for export, or because the subsidy
does not result in lower export prices. The latter situation raay occur, for
ebwzole, if the firma utilizes the subsidy not. to lower export prices but to
exp-wad export capacity, to extend international distribution networks or to
advertise moore heavily abroad.

The United States is in general agreement -with the Canadian statement on
prohibited subsidies (1ITIN/NTMt/W/26/Add.l, paragraphs 6-7). Furthermnas.. the
United States believes that the Australian submission has many useful po:ixits with
regard to a discussion on prohibited subsidies (ITN/NTTM/W/43, paragraphs 5, 6, 7,
11, .13 and 14). Regarding the Japanese cormiuments on prohibited subsidies
(MTN/NTWW1,J/26/Add.2 Part 3), the United States believes that the siuggsted approach
may be a useful technique in illustrating the kinds of subsidy practices that are
to be prohibited. HIowever, ais noted earlier, this approach alone would not provide
a comprehensive solution;.

(M4TN/NTM/wJ/43/Add.6 p. 3-4)

10. Other export subsidies

(a) General considerations

AUSTRALIA

How can the GATT rules be reformed? One obvious move would be to tighten up
Article XVI:3. For example its provisions ought to be obligatory, just as those
of Article XVI:4. This would go some way to maceting the problems of third country
subsidization, and the inadequacy of existing countervailing provisions to deal.
with them. Again, like Article XVI:4, it should not merely aim to regulate the
effects of subsidies, but rather, should categorize the general characteristics
in torms of which subsidy practices ought to be prohibited. Even adoption of the
simple two-price criterion of Article XVI:4 would be a major advance if it were
applied to agricultural subsidization.
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.Ustralia sees this sort of general "in principle" approach as complementary
to the proposal that various forms of subsidy practices be categorized as prolh-
bited, permissible, and permissible only uncer certain conditions; The danger
with an exclusively general regulation cccring subsidies is that it wll never
be applied to concrete practices. On the other hand it w.rill not do to simply list
banned practices, since others can always bo invented to take their place. Hence
in our view these two approaches are not antipathetic, indeed could work very well
in tandem.

(mTN/ITTH/w,/43 paras. 13-14)

(b) Co~djtoL *subsidy practices

UITED STATES

Benefits whose application and use equall*yr effectt all production, whether
destined for the domestic market or for export, would be conditional and would be
subject to offsetting measures only under certain conditions, such as an injury
test.

(XTIN/TNI/W/26 p. 8)

The United Statos has indicated that it is willing to negotiate provisions
for special and differential treatment for developing countries in the context of
new international rules on subsidies and countervailing duties (WvINT/IM/W/26,
paragraph 9). Of the ways in which differential treatment might be provided in
tlhe context of an international code on subsidies and countervailing, the United
States is willing *to explore, inter alia, the possibility that: Gertain subsidy
practices could be designated as conditional for certain developing countries
when they are prohibited for developed countries.

(Ii /Ue-1/t1/43/Add.6 p. 6)

Developing& countries' comments in this respect are listed below under
"Permitted subsidy practicesV"/"Positive list".

(c) " o t ubsidt

BRAZIL

Brazil submitted to particiiDants in. the negotiations the suggestion of elabo-
rating a "positive list:" of e:.ort subsidies which, Twithin the framework of dif--
ferentiated and more favourable treatment to developing countries, would be
expressly authorized for these countries. Measures included in the positive list
could not, therefore, lead to the imposition of countervailing duties by developed
countries,
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Brazil proposed, furthermore, that the positive list be sufficiently flexible
to take into account the trade needs of developing countries. Brazil indicated,
in defehding a f~eoible t:ositive list, that a vast range of export incentive$ is
already applied by developing countries within the framework of their national
development plans, and that it would therefore not be reasonable to expect such
countries to accept an extremely rigid and limited list.

(M4TN/NTM/W/26 paras. 12-13j)

Brazil has noted that the United States would be prepared to consider shift-
ing measures applied by developing countries from their proposed "red", or pro-
hibited, list to the "amber"> or conditionall list; and from the latter to the
"green", or permissible list. Such an approach might, in their view, be comple-
mented precisely by the elaboration of a "positive", or special list of measures
explicitly allowed to developing countries. Ih this respect it is important to
stress that therc is a fundamental difference in concept between the Brazilian
proposal for a "positive" list and the United States proposal for a "green" list.
Whereas the latter would include measures with a de raiinius impact on exportation
and trade, the former, as proposed by Brazil, would be a list of export support
measures designed to help developing countries expand and diversify their exports.
Its basic objective would therefore be somewhat similar to that of the GSP.

The United States representative, while recognizing that special and differen-
tiated treatment in subsidies and countervailing duties is both feasible and
approoriate,'referred to the problem of certain industries in developing countries
that already are, or would become, competitive, and that such industries should
relinquish advantages which they might enjoy;r in this area. He referred to the
need to develop certain objective criteria to this effect. We do not believe that
it would be possible to develop. such objective criteria. Furthermore, such
criteria, if developed, could inevitably be subjectively and unilaterally applied.
We do believe, as has been rimentionkd by other delegations, that any developing
country itself would suspend an'r assistance measures to a given industry once this
country considers this industry is fully able to compete in foreign inarkets.

We have studied the Ilndian document very attentively. it contains persuasive
argumentation on why developing countries should be allowed to epply incentives
to their exports. We support entirely the Indian position. The only difference
regards the question of elaboration of a "positive" list of export incentive
measures which developing countries should be allowed to apply without being
subject to countervailing action. This is not a fundamental difference of position.
Brazil does, however, feel that it would snot be so difficult to arrive at such a
list in a serious and meaningful negotiation.

(Not published)
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CANADA

Full account must be taken of the special interests of developing countries.
The final deteriAnation of what differential measures might be appropriate should
take place in the light of general solutions evolved in these negotiations. It
might well be that adequate provisions for international scrutiny of subsidies and
the working out of adequate understandings regarding material injury, would make
unnecessary any special provisions regarding the exports of developing countries
and would not inhibit them in providing necessary subsidies to achieve their
legitimate development objectives.

(mrN/NTM/W/26/Add.l, para. 14)

COLOHBIA

Among the various factors which Colombia has proposed as forming the basis
for a solution to the problem of subsidies and countervailing duties, are the
following: Freedom of action in respect of the application of export subsidies in
developing countries because such subsidies correspond to social and economic
objectives of a general character, including subsidies with a view to import
replacement.

Mi^atever solution is adopted, whether in the form of a code, interpretative
notes, a list or additional provisions, it should include special treatment in
favour of developing countries, providing in particular that: Subsidies applied
by developing countries would fall itlhin a category deemed not to adversely
affect the interests of developed contracting parties.

(Not published)

IINDIA

The right of the developing countries to grant subsidies taking into account
the interests of other exporting developing countries should be recognized and
built into the provisions of GATT.

(MTPN/NTM/W/26/Add.3 para.. 5)

The International Community has accepted the principle of discriminatory
treatment in favour of developing countries through the acceptance and Iplemen-
tation of the GSP. The granting of export subsidies on manufactured items by the
developing countries is merely the other side of thle coin and could be construed
as supplementing the efforts under GSP. Similarly, the grant of subsidies for
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commodities is not altogether prohibited. The principle needs to be extended to
manufactures of developing countries also.

(NTN/NTTH/W/26/Add.3 para. 4(v))

The traditional objection of laissez-faire economists to export subsidies is
that they tend to introduce distortions in a countryts trade and production struc-
ture. On the contrary, the trade -and production structures of most developing
countries arc already distorted because of policies pursued for compelling nocio-
economic reasons.

Obviously, the handicaps of already distorted production structures in develo-
ping countries are of a temporary character and are bound to disappear as develop-
ment proceeds. By offsetting these distortions which are inherent in the peculiar
situation of a developing country, export subsidies simply servo to correct them.
Since ex hypothesi these distortions are expected to disappear over a period of
time, so would the export subsidies designed to correct theim.

(MTN/1NT4/W/,26/Add.3 para. 4(vi))

It is the right recognized to importing countries ulkder the GATT to impose
countervailing duties within "an amount equal to the estiimated subsidy determined
to have been granted" when material injury is caused to domestic industry by
subsidization measures in another country. We therefore do not agree with the
suggestion that subsidy m-easures should be listed whlich should not be subject to
imposition of countervailing duties, as this would contravene the right of import-
ing countries under the GATT. Such listing would also involve the definition of
subsidy and bounty under Article VT of the General Agreement. It is, however,
technically very difficult to make appropriate definition in view of the fact that
those subsidy measures are complex and diverse in their modalities.

(MTN/NTNl/I/26/kdd.2 pnra. 5(3))

It would be important to establish as a general principle that developing
countries can grant subsidies of any kinds, whetller for domestic reasons or in
connexion with export promotion, in the coa.ntext of their development and indust-
rialization policy.

(IiTNNTMI//43/Add.3 p. 4)
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In connexion with the document presented by the United States, we agree with
that delegation's statement that subsidies can affect normal market forces. This
is certainly so in the case of equal countries but other forces and tendQncies
operate among unequal countries, and consequently this assertion cannot be appli-
cable to the export trade of developing countries.

(MhTN/I\JTI4;/w/43/dd. 3 P. 6)

As regards the reference to treatment of developing countries, and specifi--
call-,that this treatment should be geared to periods linked to achieving parti-
cular development objectives to the various statermen-ts already made by riky dele-
gation concerning what we understand by- "special GreatmentT" I sh ll merelyr add
that, as the Indian representative said, what we need is not equal treatment but
equitable treatment so long as we are developing countries. We raust imiodiatolv,
reject tlhe view of the United States delegation that a. developing country till
have to relinquish certain benefits when it becomes competitive in certain sectors,
for two reasons inter alia. first, no criteria exist for determining the "level
of coilpetitivity" of a country which furthermore takee Lnto account the dynamism of
econoni-Jes, so that at best the analysis would be partial. Second, it is ultimately
the government of thle developing country concerned that must determine whether J.ts
exports still need support, and it must not be obliged to observe criteria estab-
lished by other countries. The day wheen my country reaches the level of develop-
ment of the United States, we shall be perfectly7 in agreement waith that country
observations in this respect.

(oI4TNT/,TM/W/43/Add.3 ,-,. 6-7)

As regards paragraph 12 of M4TN/NTPI./iJ/26 (Brazil), wre do not accept the idea
of a positive list because we believe it would be in the interest of the develo-
ping countries themselves to act on the basis of exemption.

(MTN/NT~i~43/w//Add.3 p. 5)

PAKISTAAT

Since many of the developed countries have taken the position that the
developing countries could not assume an auninited and unfet-tered right to sub-
sidize their exports, there would be no justiLficati-.on for them to continue to
subsidize the export of an item in which they attained a fully competitive position
with the developed countries.

While reserving our position in regard to the question whether the right of
the developing countries to subsidize their exports vas limited or in ar manner
constrained by their obligations under the GAJTT, we would like to point out that
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the developed countries show scant respect to the principles of free play of
market forces and free competition wherever the developing countries do attain a
competitive position. MTe most notable examples of this nature are of textile
products and footwear. Despite their cormitment in principle to restructuring
their industry in the sectors in which the developing countries due to their
natural endowments and sirmple technology etc., may be in a more competitive
position2 most developed countries continue to maintain quantitative e.nd other
restrictions on the irmport of such1 items fromi the developing countries.

(Not publis'bed)

UNITIM STATES

The permitted category would consist of practices that are considered to
have minimi-1al imLoac on international tra-de. Perr.ttcd practices would be limited
to those specifically agreed as falling wirtlhin that category. Such practices and
any practices judged to result in a de r:1niinmus subsidy, would not be subject to
offsetting measures.

(I'Elu/N'TiI/ws/26 p.e 3i)

The United States believes that any approach for dealing with develo-ping
countries must be fleliblc iin order to deal with the particular situations and
stages of growth in individual developing countries. In this regard, it has been
the UnitDed States e.. perie.nce that some developing coun-,utries are already inter-
nationally competitive in mrany products. In such cases, special and differential
treatment would result in unfair comp-ietition. Any rul cs for special and differen-
tial treatment for developing countriessclould be structured in such a way as to
permit individual developing countries to progressively accept in full over a
definite period of time the obligations inc~umbe-nt upon the developed members of
thC world ta,-din1g system.

The United States has carefull-y- s-tudied the submissions of Brazil
(i;ITN/NITIM/W-/26), India (aTW/NTnI/W/26/Add. ); and Venezuela (S'iTIT/NTii/w/43/.l).
A," argulment put forth in thoes submissions and by other developing countries is
that developing countries are free to subsidize since they have not signed the
protocol giving effect to Article WvIC°4.We agree t-hat those developing countries
that did not sign this protocol have ro obligation with respect to ito. However,
all contracting parties have obligations under 2xi ticlc VI. For e-xample, all
contracting parties i-ust notif-r and cons-ult on their subsidy -ractices in accor-
dance with.- Article ;VI~i. Moreover, under -xticle `VI:I2 all contracting parties
"recognize that the granting of subsidies on the export of an, product may have
harraful effects for other Contracting Parties bothl ineorting- and e-xp-ortinJg, maay
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cause undue disturbance of their normal commercial interests, and may hinder the
achievement of the objectives of this Agreement'>- Finally, all contracting
Parties, under -Article JXVI3, "should seeks to avoid the use of subsidies on the
export of primary products".

In conclusion, although the United States cannot agree with all the points
made in the developing country submissions, it does believe that special and
differential treatment for developing countries is both feasible and appropriate
in certain cases in the area of subsidies and countervailing duties. The United
States is prepared to negotiate such treatment in the context of a revised and
more effective set of rules covering subsidies and countervailing duties.

(MIrN/N'I4/wJ/13/Add.6 p.7)

11. Domestic subsidies

AUSTRALIA

In agriculture, domestic subsidies take various forms, e.g. deficiency
parents, intervention purchasing, subsidies on inputs. They are usually operated
in combination with other measures such as levies, "-Rs or State trading and their
significance in the overall protective redrie varies according to country. In
cases where countries protect local production by frontier controls subsidies may
not, b, comparison, be a inajor element in the protective regime. In other cases,
where e.g., governments w.ish to keep prices to consumers low, assistance to pro-
ducers may be by direct treasurer disbursement rather than frontier protection,
and the subsidy element in the protective regime is proportionately higher. Hence
whilst reductions in subsidies would have to be an clement in anir "meaningful
liberalization of access to developed country markets, the extent to which this is
so depends on the particular regime.

(Not -oublished)

For example it ight be argued that whatever their undesirable effects,
subsidies at least make available cheap produce to the consumer. But this is
not the case where governments intervene to ensure that imports are not lower in
price than doi,,estic production (e.g. by-r use of levies or State trading operations).
In such cases Csubsidization simply amounts to a transfer of funds from one
country's treasury to another's with no benefit reaching the consuiier. The
distortion is compounded ,rhen import levies are used to finance Export subsidies.

(r`Im/i1TN/w/43 para;. 9)
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As regards Japan's approach to the question of domestic subsidies Australia
considers that these should be brought into the negotiating process and in this
connexion regards the Dillon Round as a precedent.

(Not published)

BRA2J

The United States expressed the need to discipline certain other (than export
subsidies) 'practices, such as domestic subsidies that result in import substi-
tution, foreign subsidization in third country markets, export financing and
regional aid. These are all areas in which developing countries must be allowed
to retain a considerable freedom of action, for they touch upon important elements
of structural development policies: measures to encourage industrialization;
measures to open new export maketrs for non-traditional export products; measures
to aid new industries in their export prograemes; and measures to accelerate
development in depressed or lesser developed regions.

(Not published)

CANADA

Rules on domestic subsidies should aim at minimizing their trade-distorting
effects without reducing the necessary freedom of action of contracting parties
to use subsidies, direct or indirect, to reduce disparities in income and employ-
ment between different regions within their jurisdictions and for other broad
socio-economic objectives. Domestic subsidies might thus be defined as any subsidy
which is designed primarily to stimulate investment, employment or production in
disadvantaged regions or to achieve other socio-economric purposes, and which is
unrelated to the export performance of the producers receiving such subsidies.

It should be noted that the degree to which goods subsidized for socio-
economic reasons enter into international trade varies significantly according to
the relative importance of international trade to the subsidizing country. For a
country such as C;m.nada, which has a small domestic market and in which for certain
industries economies of scale can be achieved only by exporting a significant
portion of production, domestic subsidies may, for these products, incidentally
influence the level of exports. For the United States, for example, which has a
large domestic market or markets and which exports a relatively small share of its
national production, the impact of domestic, subsidies need not necessarily affect
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exports but may be to displace imports or to relocate productive facilities within
its customs territory. Aqy international rules regarding domestic subsidies must
take this into consideration.

(MTNJ/NTM1I/W/26/Add. l para. 8)

JAPAN

In all countries domestic subsidies are extended to meet various domestic
policy objectives and their forms and natures are complex and diverse. Japan
does not agree with the contention that would seek the abolition of domestic
subsidies.

GATT provisions, which should be the basis of the negotiation in this field,
do not provide for abolition of subsidies other than export subsidies under
Article XXI:4. At the sane time, there is under the GATT possibility of imposi-
tion of countervailing duties in cases of "material injury" to domestic industry
caused by subsidization in another country, as well as of the use, where appro-
priate, of the consultation and representation procedures under Articles TJII and
XXIII of the General Agreement. In light of the above, it is realistic to seek
solution of the problems caused by the other subsidies through the review where
necessary, of the notification and discussion mechanism of Article XVI:l of the
General Agreement.

(iVjTN/N\TIvi/W/26/Add.2 para. 4)

NORDIC CO1UNTRIES

As regards the so-called domestic subsidies it will be very difficult to
agree on proper definitions of such subsidies. In addition, domestic aids are
generally considered to be a legitimate part of countries' internal policies
aiming e.g. to stimulate investment, o-plroyrient or production ia underdeveloped
regions or to achieve other socio-economic purposes. Most of these measures are
of general character and not related particularly to exports. It would therefore
be difficult to distinguish domestic subsidies with trade distorting effects from
other domestic subsidies and to define the former. These are reasons why we feel
that our efforts should mainly concentrate on subsidies directly related to
exports.

If domestic subsidies, however, arc deliberately ueed as instruments of
composition between countries in international trade and thereby cause or
threaten to cause material injury the matter could be brought up at international
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level for example by using the procedures in Article XVI:1 and Articles XXII and
YUIII obn the General Agreement.

(Ms5TN/NTMi/W/43,/Adda2 pa 3)

12. Iort reoiacemont_

CANJADA

There must be an effective framework of rights and obligations regarding
impact on the exporting industries of a contracting party of subsidy that replaces
imports in its export market. This frameworkl of rights and obligations should be
as effective as any such framework regarding export subsidies.

(1rN/1MV?1/w/26/Add.l para. 11)

MMICO

As regards the import replacement argument of the United States this runs
counter to development policies in which import replacement is a first step in
the industrialization process of the country concerned, and the remarks made by
the United States delegations are therefore totally unacceptable.

(MTN/NTHi/W/43/Add.3 p., 6)

UNITED STATES

Subsidies that result in import replacement can have a significant adverse
effect on the trade of suppliers to the market in question and on suppliers in
third countries into which exports previously entering the subsidizing country
are deflected. Suchl subsidy rules should provide for obligatory consultations
regarding complaints on domestic subsidy practices that could result in import
replacement. In addition, signatories to the code should have a reasonable
expectation that new or increased subsidies will not result in the nullification
or impairment of benefits under trade, agreements.

(4TrN/NTIv[/iJ/26 p. 9 )
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13. Supplementary protocols

IUJITED STATES

Certain subsidy practices pose -,alrticularly difficult problems for which
special rules may be more desirable than general rules. These rules could, for
example, define agreed standards or levels for those subsLdy practices. The use
of special rules would offer the flexibility that may be necessary to effectively
deal with the economic, social, and political complexities often associated with
problems that arise in the area of subsidies and countervailing duties.

-(IMT/TI!T-VW43/Add. 6, p. 4)

The framework outlined above would establish the general rules governing
subsidies and offsetting measures. In certain cases, -pecial rules might be more
desirable for particular subsidy practices. Such special rules could be incor-
porated in the code by supplementary protocol. For example, an agreement on
export financing or regional aid mipaht regulate the use of such practices.

(M T/NTIVW/26, p. 8)

Of the ways in which differential treatment might be provided in the context
of an international code, the United States is Milling to exp-lore, inter alia,
the possibility that: if supplementary rules for certain subsidies are negotiated
different criteria or limits could be established for developing countries than
for developed countries.

(1N/TNSAMV/43/Add.6, p. 6)

14. International notifications consultations wad surveillances

BRAZIL

Should there fail to be an agreement in the consultations.mentioned (see
chapter on countervailing duties) the developing country would be free to take the
question to the CONTIUCTING PARTIES or to any other body to be created to administer
a Code or an Agreement in this area. If the Contracting Parties so find (see
same chapter), they muay recommend to the developing exporting country to limit the
specific support measure accorded t:: the products in question. Ho;rever, the
developing country should be allowed the necessary period of time to conform to
such a decision and to make the necessary internal adjustments.

(ATN;/NTIVW/26, para. 14(d))
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lxport subsidies, (and the use of countervailing duties) domestic subsidies,
subsidies that replace imports and all proposed sanctions should be subject to
effective international discipline. Contracting Parties should not be allowed to
decide unilaterally whether their rights or the obligations of another contracting
party have been breached, and unilaterally to apply a sanction. There should be
provisions for reporting and notification procedures, for bilateral consultations,
for multilateral surveillance and for dispute settlement.

(MTN/NIi.VW/26/Add. 1, para. 12)

COLOI-BIA

Colombia proposes the establishment of an international surveillance system
as one element of the basis for the solution to the problem of subsidies and
countervailing duties. A system must be established to ensure consultation before
any corrective measure is applied against a subsidized product coming from a
developing country.

(Not published)
EUROPEAN C012UNITIES

The objective -woulCLd be to guarantee improved international discipline with
regard to the provisions contained in the General Agreement. To this end a
double approach could be adopted: on the one hand, to give increased guarantees
against distortions of international competition resulting from the use of sub-
sidies; on the other heand, to exclude the unilateral application of defensive
measures leading to the establishment of new protectionist barriers.

For these reasons the Community considers that improvements an.' >unovations
could be effected in the fields of notification, consultation and ink Rational
surveillance of subsidies and in the remedies to be adopted for the pc- 3ible
injurious effects of illegal practices.

Notification procedure:

On the first point, the obligation to notify subsidies which directly or
indirectly, have the effect of increasing exports or of replacing imports should
be reaffirmed and an adequate international procedure should be set up to
guarantee that this obligation is respected, Since the self-accusatory nature of
the present notification system limits its effectiveness, a special procedure for
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explanation at the request of a third coumtry affected by any measure, could be
set ur.

The notification would have to include the information necessary in order to
appreciate the possible impact on international trade Of a subsidy.

Consultation and international surveillance procedure:

The procedure which would,.of course, be based on the information gatheIed
during the notification an(a explacnatioons c-.ld be carried out in two phases:

- a first, bilateral phase during w.1hich the procedures would put in contact
the tio or more countries involved, i.e. the country oxr coutries granting
the subsidy a.nd the importing country cr c untries and, if necessary, the
other exporting countr- or couztriies which could be affected by the subsidy;

- a second, imultilateral phase during which the problem wouldd be placed
\ before a GATT body specially created to ensure that the provisions...of
ALrticle XVI were, respected and to coanciliate on the differences. This
porocedure couLld provide for a recourse to the forum of the CONTRACTING
PMl~iTIE:S.:

A conbinaticn of these two a;pro ache-s and of their respect ive advantages
(the discretion of bilateralism wnld the -aarantees of multilateralism) could be
-o-and.

At the bilateral level, it would have to be ororided that consultations
should commence after the introduction of CL formal request by the importing
country or by ar affected exportingL,, country. ;uch a request for consultations
addressed to the contracting part-y grantilig the subsidy would require to specify
the practice concerned and to include indications of the actual. or. foreseen trade
effects resulting therefrom.

The contracting party granting the subsidy should be required to lend itself
to such consultations. At the expiration of a fixed tiLme-limit the affected party
could, in the event of breakdown in the consultations, in accordance with a
procedure to be defined, bring the matter before either the CONTRACTING PARTIES
or a specially creattedl GATT bodys the composition and constitut-on of which would
have to be defined in the light of tI.he experience gained, in particular., in the
Anti-Dumping Committee ild the Textiles Surveillance Body. Such a body could
have the power to make recommendations to the contracting party granting the
subsidy.
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If the contracting party in question does not, within a tfime-limit to be
determined, declare itself to be disposed to accept such recommendations, the
affected party could, under the conditions and within the limits fixed in the
General Agreement for an autonomous intervention by a contracting party, and with
a view to re-establishing the balance of rights and obligations of the contracting
parties, apply countervailing dut.s or0 suspend concessions or other advantages
resulting frcm the General Agreenenltkt It follows that the affected contracting
party would be required to refrain from taking unilateral action until such time
as the GATT body has harmed down its decision.

The rights and obligations of the new discipline would, of course, be limited
to Signatory Parties, Articles XXII and XXIII remaining applicable, in particular,
for non-adherent countries.

(>T/NnVW/43/Add. 5, p. 5-7)

OICO

The Mexican delegation supports the view set forth in paragraph 12 of the
Canadian delegation's submission.

(MN/NTNIVW/43/Add. 3, p. 7)

The European Cormunityy's suggestions concerning internal procedures
(section VI) and international procedures (section VII) seem to us to afford a
constructive basis for negotiation.

(1vN/NTN/wVT/43/Add.3, p. 8)

NO1RDIC COUIPTPLIES

Export subsidies and the use of countervailing duties should be subject to
international discipline. There should be provisions for improved notification
and consultation procedures.

(MTDT/NTiT/W/43/Add. 2, p. 2)

uRNITED STATES

Agreement on an international code that lays down an improved set of rules
governing subsidy practices and responses to them would strengthen the world
trading system. It would do so by red-ucing conflict in the interpretation of what
the rights and obligations of countries care in these areas. It would do so by
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clarifying nationst responsibilities in the use of such measures. As a result,
all countries that adhered to the conle would benefit from it.

(mmT/NnT.Vw/26, p. 6)

The code should provide for effective notification procedures, whereby the
subsidy practices of countries can be brought to the attention of the adhere ts
of the code by a number of ways, including notifications by countries other than
the one granting the subsidy6

(mITN/NTI.Vw/26, p. 9)

One of the wealnaesses in GATT Article XNI is that notification of subsidy
programmes that affect, cr could affect, international trade is limited to self-
notification by a country of its ovmn programmes. The United States believes that
new rules should also allow countries to notify other countries' subsidy programmes.
It is of course well established that a contracting party can be required to
consult concerning a subsidy, whether or not it has been notified.

(MTN/NTI/VW/43/Add.6p p. 7)

Provision should be made for effective administration of the Code. Until there
is general agreement on the more important substantive issues, the United States
believes that consideration of these questions should be deferred.

(MI/NT1IA1/26,. p. 9)
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V. THIRD COUNTRY SUBSIDIZATION AND POSSIBLE COUNTER MEASURES

AUSTRALIA

The subsidy practices of certain major developed countries have been of
enduring concern to Australia. They have resulted in the partial or total loss of
markets in those countries themselves, and in disruption to Australia's exports to
third countries. This latter disruption has included loss of market shares and
reductions in the prices at which commodities are traded.

Where production benefiting from domestic subsidies is exported, such sub-
sidies may also have trade distorting effects in third markets. However, direct
export subsidies - those which reduce the price of goods for export have caused
far more disruption to international trade than domestic subsidies. The need for
them arises because production costs in the developed countries referred to above
is so high -that otherwise the produce could not be disposed of on commercial
markets. In this way problems arising from the domestic welfare and support
policies of certain countries axe passed on to the international community for it
to cope with as it can.

(M4/NTrL/W/45, paras. 2 and 4)

- The present Article VI.6 (b) could be changed so that:

(a) redress would be available not by virtue of material injury having been
caused to the injured exporting countryfs counterpart industry, but rather because
of the injury caused to its market position in any specific third country; and

(b) instead of mairing imposition of countervailing duties a matter of waiver
granted by the COINTTMCTTITG PARITIES (As -resent Article VI.6 (b) does),
individual CATT members could be specifically given tho. right to seek adjudication
froil the contracting parties which could issue a recommendation to the importing
(third) country to impose countervailing duties.

If new provisions were to be agreed outlawing certain specific kinds of
subsidy practice, it may be argued that retaliation against proscribed subsidies
should be available via imposition of countervailing duties without proof of
injury. The two elements of the proposal - unilateral retaliation and absence of
a material injury test - are not individually new, but they are new in combination
i.e. Article VI provides for unilateral retaliation but required proof' of material
injury: Article DCIII requires multilateral authorization of retaliation but does
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not require proof of material injury. The proposal would thus significantly
extend the scope for retaliatory actIon allowed by the GATT at present.

(Not published)

INDIA

India has in its argumentation for the developing countries' need to
subsidize, mentioned inter all the necessity '?to offset the subsidies given by
developed countries for their exports to third markets where they compete with
the exports from developing countries."

(14TN/NT1jVW/2`/Add.3., para.4(iv))

JAPAN

With respect to the question of subsidized exports by a third country to
markets of another countryts export interest, the desirable course of action would
be to seek solutions through consultations between the countries concerned, We
do not agree with the view that solutions should be sought through unilateral
retaliatory or other measures by the affected competing exporting country claiming
to be affected by third country subsidies.

(MilTN/NTIVW./26/Add.2 , para. 2(2))

1CICO

With respect to sales of subsidized products to third countries, this.can
operate in favour of developing countries if it is applied as differential or
special treatment, but not in a general form as the United States propose. It
must be takena in-to account that one Cif the principal objectives of our development
policies is diversification of our markets.

(MTN/NT /wh43/Add.3, p. 6)

As regards subsidies affecting exports of third countries, the following
mechanism could be adopted.

(a) developing countries should be allowed to utilize subsidies regardless
of the effects that these could have on exports from developed third countries,
and the latter should not take an- measures or present any complaint, oven if
indirectly affected.
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(b) Where subsidies granted by developed countries affect exports from
developing third countries, the latter may request the importing country, whether
developing or developed, to take measures.

(c) If, furthermore, subsidies are granted by developing countries and are
shown to constitute an unfair practice under the rules established, and injury is
shown to be caused thereby to the exports of another developing country, there
should be provisions for consultations between these countries in order to seek
satisfactory solutions.

(MTN/NTVW/43/1idd.3, P. 4-5)

On subsidized competition to third country markets, as mentioned in the
United States paper: this is unacceptable where exports of developing countries
are concerned. In earlier paragraphs we have indicated the criteria that should
be applicable to developing countries in such cases.

(MLTN/NTInVW/47/Add. 3, p. 6)

The Mexican delegation wishes to express its interest in what is stated in
paragraph 2(2) of the document presented by the Japanese delegation concerning
sales to third countries. In this respect, it must be taken into account that
the appropriate solution for developing countries is to seek to diversify their
markets and not to increase their sales excessively in their traditional markets
where exports are affected to a greater extent by various additional restrictions.

(MN/NKTILW/43/Add. 3, p. 8)

NORDIC COUNT1RIES

With rer-Dect to the question of subsidized exports by a third country ~-u
markets of export interest for another country, one possible way of action could
be to seek solutions through consultations between the countries concerned or/and
by the use of appropriate multilateral procedures. Countries should, however,
not be allowed to decide unilaterally whether to apply sanctions against
subsidization on third country markets.

(YTr/NINV/W/43/Add.2, p. 2)

UNITED STATES

Given the inadequacies of Article VI in this regard and to ensure that
countries don't use prohibited subsidy measures in third country markets,
countries that are or might be adversely affected by such subsidization should be
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allowed to take appror-iate countermeasures. Such measures might include the
withdrawal of concessions or the imDositions of restrictions-by the affected
supplier against the subsidizing country.

(MTN/IN VW/43/Add. 2, page 2)

The United States considers that the Australian submission (OTN/NAWW/43)
ill particular, offers some helpful and interesting comments (especially in
paragraphs 2, 4., 12 ant 15). on the problem of subsidized competition in third
country markets and ho-w to. deal with it. With regard to the Australian suggestion
that the importing country itself should be required to apply countervailing
duties in third country markets, the United States does not believe that this is
a feasible solution to the problem and suggests that the remedies outlined above
offer a more practical approach.

(MTN/NTT/w/43/Add.6, p. 5)

A country giving reciprocity for tariff concessions froma another country
anticipates that the benefits of these concessions will not be undermined by a
third country's use of a subsidy.

(IMnV/NTMT/W/43/Add. 6, p. 2)
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VI. STATE INDUSTIRES, INDUSTREIS WITH GOVERNMENT PARTICIPATION; AND NON-MARKET
ECONOMICES

UNITED STATES

Governments around the world are increasingly involved in their economies,
not only through the application of fiscal, monetary, and regulatory policies,
but also through direct financial participation in the production and distribution
of goods that enter into international trade. At times it may occur that a
government owned enterprise, or an enterprise with heavy government participation,
can operate without regard to profit, or even at a loss, with the government
covering the loss through revenues generated elsewhere. In such cases, a subsidy
element is probably involved. This is a problem that requires further attention
in order to determine what provisions the new rules should incorporate to
specifically deal with such cases.

(1TN/NT4VW1//.7/Add. 6, p. 7)

The nature of non-market economies makes it difficult to determine whether
a subsidy exists and in ..hat amoLunt. Subsidies by non-market economy countries
will require different rules, perhaps in the context of safegLard provisions.

(ITI/NTMAT1/26, P. 9)
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VII. TAX PRACTICES

Current GATT rules on subsidies and countervaL9i.ng duties have specific
provisions that deal wAth various tax practices. The United States believes that
new rules on subsidies and countervailing duties must also contain provisions that
deal with the impact of varying tax practices on international trade.

(14,TN/I\TIW126, Ape 8)


