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I INTRODUCTION

1.1 On 5 February 1996, Ecuador, Guatemaa, Honduras, Mexico and the United States acting
jointly and severally, requested consultations with the European Communities ("the Community” or
the"EC") pursuant to Article4 of the Understanding on Rules and Procedures gover ning the Settlement
of Disputes ("DSU"), Article XXIII of the Genera Agreement on Tariffsand Trade1994 ("GATT"),
Article6 of the Agreement on Import Licensing Procedures (to the extent that it related to Article X X111
of GATT), Article XXIII of the General Agreement on Tradein Services, Article 19 of the Agreement
on Agriculture (to the extent that it related to Article XXI1I of GATT), and Article 8 of the Agreement
on Trade-Related Investment Measures (to theextent that it related to Article XXI11 of GATT) regarding
the EC regime for the importation, sale and distribution of bananas established by Council Regulation
(EEC) 404/93", and the subsequent EC legislation, regulations and administrative measures, including
those reflecting the provisions of the Framework Agreement on Bananas, which implemented,
supplemented and amended that regime (WT/DS27/1).

1.2 Consultations were held on 14 and 15 March 1996. As they did not result in a mutually
satisfactory solution of the matter, Ecuador, Guatemala, Honduras, Mexico and the United States, in
a communication dated 11 April 1996, requested the establishment of a panel to examine this matter
inlight of the GATT, the Agreement on Import Licensing Procedures, the Agreement on Agriculture,
theGenera Agreementon Tradein Services("GATS") and the Agreement on Trade-Related | nvestment
Measures (WT/DS27/6).

1.3 The Dispute Settlement Body ("DSB"), at its meeting on 8 May 1996, established apanel with
standard terms of reference in accordance with Article 6 of the DSU (WT/DS27/7). Belize, Canada,
Cameroon, Colombia, Costa Rica, Céte d'Ivoire, Dominica, Dominican Republic, Ghana, Grenada,
India, Jamaica, Japan, Nicaragua, the Philippines, Saint Vincent and the Grenadines, Saint Lucia,
Senegal, Suriname, Thailand and Venezuela reserved their third party rights to make a submission
and to be heard by the Panel in accordance with Article 10 of the DSU. Severa of these countries
also requested additional rights (see paragraph 7.4). Thailand subsequently renounced its third party
rights.

Terms of reference
1.4 The following standard terms of reference applied to the work of the Panel:

"To examine, in the light of the relevant provisions of the covered agreements cited
by Ecuador, Guatemala, Honduras, Mexico and the United States in document
WT/DS27/6, the matter referred to the DSB by Ecuador, Guatemaa, Honduras, Mexico
and the United States in that document and to make such findings as will assist the
DSB in making the recommendations or in giving the rulings provided for in those
agreements.”

1Official Journal of the European Communities No. L 47 of 25 February 1993, pp.1-11.
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Panel composition

1.5 On 29 May 1996, the Director-Genera was requested by Ecuador, Guatemala, Honduras, Mexico
and the United States to compose the Panel by virtue of paragraph 7 of Article 8 of the DSU.

1.6 On 7 June 1996 the Director-General announced the composition of the Panel as follows:
Chairman: Mr. Stuart Harbinson

Members: Mr. Kym Anderson
Mr. Christian Haberli

1.7 The Panel submitted itsinterim report to the parties to the dispute on 18 March 1997 and the
fina report on 29 April 1997.
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I. PROCEDURAL |SSUES ?

2.1 Inthissection, the parties arguments are set out with respect to three procedurd issues: (i) the
adequacy of the consultations and the specificity of the request for panel establishment; (ii) the
requirement of legal interest; and (iii) multiple panel reports. The organizational matter with respect
to the participation of third parties in these proceedings and presence of private lawyers in meetings
of the Panel isaddressed in the " Findings" section of thisreport. Arguments presented by third parties
on their participation in these proceedings are summarized in Section V.

(a) Adequacy of theconsultationsand specificity of therequest for panel establishment

2.2 The EC noted that consultations on the EC banana regime were held in the autumn of 1995
between the EC, anumber of banana producing countries, partiesto the Lomé Convention, Guatemala,
Honduras, Mexico and the United States. These consultations were inconclusive and were terminated
when a new round of consultations started. After Ecuador had become a WTO Member on
26 January 1996, Ecuador as well as Guatemala, Honduras, Mexico and the United States requested
consultations with the EC on its banana regime by letter dated 5 February 1996 and circulated to
Members as document WT/DS27/1 on 12 February 1996. It contained, in the view of the EC, only
the barest outline of the complaints against the EC bananaregime. Bilateral consultations were held
with each of the Complaining parties on 14 and 15 March 1996 in Geneva.

2.3 The EC, being of the view that consultations were intended not only to "give sympathetic
consideration” to the considerations and the questions of the Complaining parties, but aso to enable
the responding party to obtain a clear view of the case held against it, prepared a large number of
guestionsin an attempt to better understand the complaints of Ecuador, Guatemala, Honduras, Mexico
and the United States. These questions were transmitted on 3 April 1996. In the meantime, the EC
was preparing its answers to the numerous questions posed by the Complaining parties. On
11 April 1996, however, Ecuador, Guatemala, Honduras, Mexico and the United States submitted
arequest for the establishment of a panel to the Chairman of the DSB (WT/DS27/6). Under these
circumstances, the EC, concluding that the Complaining parties were of the view that the consultation
phase was over, decided not to submit its answers to these questions nor received any answers to its
own questions.

2.4 The EC considered that, athough the partiesto theearlier consultations did exchange questions
and answers in writing, these documents could not, in the opinion of the EC, be relied upon in the
present procedure. During the consultations both sides agreed that the partieswould re-exchange these
guestions and answers from the earlier consultation so as to include them in the record of the present
consultations. Thiswould aso have enabled Ecuador to obtain thismaterial since, asanon-participant
in the earlier consultations, it had no accessto it. Such re-exchange of questions and answers did not
take place, however, and hence these questions and answers were not part of the consultation and did
not form a basis for the present dispute settlement procedure.

2.5 In the opinion of the EC, the consultation stage preceding a possible panel procedure should
serve to afford the possibility to come to a mutually satisfactory solution as foreseen in Article 4.3
of the DSU. The obligation to seek such a solution could not be fulfilled unless the individua claims,
of which a matter or a problem brought to dispute settlement was composed, were set out in the
consultation phase of the procedure.®* The EC noted that the parties had exchanged a considerable
number of questionsand answers and that the oral consultationswithin two half-days could not possibly

2Note:  When not otherwise indicated, the footnotes in this section are those of the parties.

3'United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway",
ADP/87 para. 335. Confirmed by the (unadopted) panel report on "Japan-Audiocassettes’, ADP/136, para. 295 ff.
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cover al questions and in redlity were highly perfunctory, the largest part of the consultations being
spent by the Complaining parties reading out identical statements. It was evident, therefore, in the
view of the EC, that these consultations had not fulfilled their minimum function of affording a possibility
for arriving at amutually satisfactory solution and for aclear setting out of the different claims of which
the dispute consisted.

2.6 In the view of the EC, the request for the establishment of a panel was intended to be the
culmination of the preparatory stage of the dispute settlement procedure. This was not the case in
thisdispute. Therequest for the establishment of apanel wasin severa respects astep backward from
the somewhat greater clarity provided during the consultations (a point illustrated by the EC with
examples). TheEC asserted that, in the case of several claims, it wasnot in a position to know whether
the claims advanced during the consultations were maintained, altered, refined or dropped.

2.7 The EC noted that, after the request for a panel had been discussed for the second time by
the DSB at its meeting on 8 May 1996, the DSB decided to establish the Panel under standard terms
of reference (WT/DS27/7) which implied that the matter at issue was entirely defined in the document
reguesting the establishment of a panel (WT/DS27/6).

2.8 The EC claimed that this request was unacceptably vaguein thelight of Article 6.2 of the DSU
and past practice from earlier panels. Article 6.2 of the DSU prescribed, inter alia, that the request
for the establishment of a panel:

"shal ... identify the specific measures at issue and provide a summary of the legal basis of
the complaint sufficient to present the problem clearly."

In the opinion of the EC, these two functions could be properly fulfilled only if the request for the
establishment of apanel did not merely restatethematter at issueinitsbroadest terms, asdid therequest
by the Complaining parties, but contained a list of concrete claims, i.e. brief statements which linked
a specific measure (and not the whole banana regime) with the infringement of a specific rule or
obligation under the WTO (and not just a whole list of provisions).

2.9 The request for the establishment of a panel thus clearly infringed, in the opinion of the EC,
the terms of Article 6.2 of the DSU. It did not identify specific measures at issue - it merely cited
"the regime”. And it did not relate the specific measures to the aleged infringement of a specific
obligation - it merely cited alist of Articles. It was thereforeimpossible to know which Article might
be related to which specific measure and, thus, which claim was being made against the EC. The EC
was of theview that the consultationsin the present case had not been ableto fulfil their function because
the Complaining parties were not prepared to wait for a further exchange of questions and answers
as agreed during the ora consultations on 14 and 15 March 1996. Hence the request was a nullity
and, at the very least, the consultations should be restarted and lead to a proper request for a panel
responding to the requirements of Article 6.2. The EC therefore requested the Panel to decide this
issue prior to any examination of the substance of the case and prescribe any remedia action deemed
necessary in liminelitis. The EC argued that at the stage of the first submission procedural illegalities
could still be "healed" without much damage. If, at the last stage of the proceeding before this Panel,
or before the Appellate Body, the request for the establishment of a panel were ruled to be contrary
to Article 6.2 of the DSU, in the view of the EC, the complications would be considerable.

2.10 The EC considered that it was time to impose discipline where it concerned the formulation
of the request for the establishment of apanel. Although there were large variationsin practice, such
requests sometimes clearly fell below the minimum standard necessary to inform both the defending
party and possibly interested third parties of the scope of the case. In the present case, Complaining
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parties had clearly not met the minimum requirements of Article 6.2 of the DSU and of the Salmon
Pandl.*

2.11 The Complaining parties responded that the EC's claims were without basis in the DSU.
Referring to thetext of Article4.2 of the DSU, the Complaining parties argued that the EC was obliged
to accord the Complaining parties sympathetic consideration and afford adequate opportunity for
consultation regarding representations made by the Complainants. This obligation was not reciprocal.
Article 4.5 of the DSU stated that Members "should attempt" to obtain a satisfactory adjustment of
the matter in consultations, but it referred to "attempt" and did not require that Members succeed in
settling mattershilaterally. Article4.7 of theDSU wasunconditional in providing for the establishment
of apanel uponreguest of the Complaining party or parties after the expiration of the60-day consultation
period.®

2.12 The Complaining parties considered that they had provided the EC with ample notice and
explanation of their concerns during the consultation phase going beyond any DSU requirement by
providing a detailed seven-page joint statement and a hundred questions detailing the many aspects
of the EC banana regime about which they had concerns. The statement and the appended "Non-
Exhaustive List of Questions" identified specific measures at issue and various legal bases for concern
with a degree of specificity well beyond what was normally provided in any stage before the panel
procedure. The EC’s current insistence that the consultations had to permit the EC to identify each
and every legal argument that would be presented in the panel proceeding was, in the view of the
Complaining parties, without basisin the DSU. The bananaregime in the EC had in any event been
the subject of exhaustive and repeated consultations, negotiations, and GATT dispute settlement
procedures even before 1991. There was nowhere in the WTO agreements any requirement that the
consultations be a dress rehearsal for a panel proceeding.

2.13  With reference to the EC's arguments concerning the nullity of the request for establishment
of apanel, the Complaining parties argued that Article 6.2 of the DSU required al panel requests to
contain two elements. First, the request should "identify the specific measures at issue". Second,
it should " provide abrief summary of thelegal basis of the complaint sufficient to present the problem
dearly". Contrary to the EC claim, the primary quaifying emphasis of this provison was, in the opinion
of the Complaining parties, brevity, continuing the prior GATT emphasis on brevity enunciated in
theMontreal Rules.® Nowheredid Article 6.2 require adetail ed exposition tying each specific measure
to each provision of law to be claimed by the Complaining parties. This was what submissions to
the panel had to do to enable the panel to perform the task of examining particular measures in the
light of the covered agreements. The Complaining partiesconsidered that their request of 11 April 1996
complied fully with the requirement of Article 6.2. The request identified the specific measures at
issueby citationtothe"basic" enabling regulationand all laws, regulations and admini strative measures
that implemented, supplemented or amended that regulation (which numbered in the hundreds), including
specificaly those reflecting the BFA. The request then provided a " brief summary of the legal basis
of the complaint”, with alisting of the specific agreements and particular Articles implicated by the

“"US-Norway Salmon Panel" ("United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic
Salmon from Norway") ADP/87, paras. 335-336; see also the panel report on " Japan-Audiocassettes’, ADP/136, para. 295 ff.

5The Complaining parties noted that even under earlier GATT practice, it was clear that it was not necessary for both
parties to agree before a panel could be established; such a condition would mean that one party could indefinitely block
the procedures ssimply by saying that bilateral consultations had not yet been terminated. See Statement of Legal Adviser
to the Director-Genera in relation to Japan’s attempt in 1986 to block establishment of a panel on Japan's taxes on alcoholic
beverages, C/M/205 p.10, cited in WTO "Analytica Index" (1995 ed.), p.673.

& Improvements to the GATT Dispute Settlement Rules and Procedures’, Decision of 12 April 1989, BISD 365/61,
para. F(a) ("The request for apanel ... shall indicate whether consultations were held, and provide a brief summary of the
factual and legal basis of the complaint sufficient to present the problem clearly.").
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regime. All of the claims made by the Complaining partiesin this dispute were covered by thisrequest.
None of the claims related to aspects of the regime that were not identified as problems in the
consultations.

2.14  The Complaining parties submitted severd examples of pane requests filed since 1 January 1995
that in their view reflected a level of "specificity” comparable to the request in this dispute. If any
requests for establishment of a panel filed since 1 January 1995 did provide more detail, it was, in
the opinion of the Complaining parties, not detail compelled by Article 6.2. If some Members saw
fit to provideamore detail ed exposition of the problemsthan that contained in the Complaining parties
request, they were free to do so, but their providing such detail did not amount to "practice" under
the DSU that would dictate how Article 6.2 should be interpreted. The arguments with respect to the
panel report on United Sates - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled
Atlantic Salmon from Norway (Salmon Pandl), adopted on 30 November 1992 (ADP/87), were misplaced
in the view of the Complaining parties. To the extent the Salmon Panel declined to examine claims
raised in that action, it did so for two reasons that were inapplicable in the current case. The first was
that certain clamswere outside the panel' sterms of reference. The other wasthat various clamswere
not the subject of consultations and conciliation in accordance with Article 15.3 of the Agreement on
Implementation of Article VI of GATT. Neither finding had any bearing on the claim that "a lack
of specificity" in the request failed to meet the requirements of an entirely different agreement, the
DSU.

2.15 The Complaining parties had requested the establishment of a panel at two meetings of the
DSB: on 24 April and on 8 May 1996. At neither one of those meetings did the EC or any other
Member complain that the request wastoo vagueto " present the problem clearly”. Onthese occasions,
the EC representative mentioned numerous other issues, including its reservation of rights under
Article 9.2 of the DSU, but did not request any further explanation of the request. The number of
third parties participating in this proceeding further illustrated that other Members certainly understood
the "problem” sufficiently to gauge their respective national interests in this proceeding.

2.16 The Complaining parties further argued that, as alega matter, the EC was asking the Panel
to take an action outside itsterms of reference. The Panel was bound to complete itstask of examining
the EC measuresin light of the covered agreements, as specified in those terms of reference. Those
terms of reference did not permit the Panel to "dissolveitself": the DSU was not one of the agreements
covered by the Pandl's terms of reference. The EC argument that it needed an early decision on this
issueto avoid " prejudice”’ was, inthe Complaining parties' view, without basis. The EC had had more
than adequate notice of the aspects of the regime that were of concern to the Complaining parties.
If anything, the Complaining parties had only narrowed their focus since the consultations which
amounted to awindfall, not prejudice, tothe EC. Thefurther contention that participating in the second
meeting with the Panel and further proceedings constituted prejudice was equally misguided. Indeed,
it misapprehended entirely the nature of dispute settlement proceedings under the DSU. Article 3.10
reflected the Members understanding that:

"the use of dispute settlement procedures should not be intended or considered as contentious
acts and that, if a dispute arises, all Members will engage in these procedures in good faith
in an effort to resolve the dispute.”

The DSU thus considered participation in dispute settlement proceedings an obligation of membership
that improved trade relations, not a prejudicia process in itself. The remedy sought by the EC -
additional timeto defend itself - was only further proof of the opportunistic nature of this" procedura”
clam. It wasnot likely that additional time would have changed the EC's presentation of its defence,
as the first meeting of the Panel confirmed. The EC's claim of harm resulting from alleged lack of
specificity should therefore be rejected.
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2.17 The EC responded that the Complaining parties mischaracterized its position on this point.
The EC's position was very simple: the request for the establishment did not satisfy the requirements
of Article 6.2 of the DSU because of (i) lack of identification of specific measures at issue (i.e. the
regime); and (ii) lack of abrief summary of thelega basis of the complaint sufficient to present the
problem clearly (i.e. alist of Articles). Therefore, the request for the establishment of the Panel was
null and void.

2.18 On 21 January 1996, the EC continued, Ecuador became a Member of the WTO; by
5 February 1996, the other Complaining parties had convinced Ecuador to join them and start new
consultations which they requested on that day. Because of problems concerning the modalities of
consultations and scheduling problems, these consultations took place only on 14-15 March 1996.
Mutual promises were made to reply to long questionnaires, but before the process had run its course
arequest for apand wasfiled. In theview of the EC, undue haste had resulted in the panel request
being too brief asummary to present the problem clearly, in particul ar in acase where anew agreement,
i.e. the GATS, was brought up for the first time in a panel procedure. As a separate identification
was not made and the list of relevant Articles was so long, it was not even possible for the reader of
the request to create his own link between the specific issues and the aleged infringement of a specific
provision. Thiswas at least possible in some earlier requests for establishment of panels which were
at the border line of what could be deemed acceptable under Article 6.2 of the DSU.

2.19 TheEC explained that in not mentioning theissue of thetoo summarized character of therequest
at the DSB meeting, the EC followed the by then well-established line that the respect for the basic
procedural rules of the dispute settlement system was atask for the panels. Given that thiswas awell-
established practice, raising the matter in the DSB and trying to prevent the DSB from establishing
the panel for that reason would have been seen as astalling tactic and onslaught on the " right to apanel”
recently confirmed in the Marrakesh Agreement. Seen in this light, the argument advanced by the
Complaining parties that the Panel, by ruling on Article 6.2, would be transgressing its terms of
reference, was somewhat disturbing. This amounted to saying that the terms of reference prevailed
over the DSU. If the Panel were not bound by what was in effect the constitution of the dispute
settlement system and would not be held to apply the rules of the DSU, Members might just as well
not have negotiated the DSU in the Uruguay Round. The Complaining parties had finally asserted
that Article 6.2 should not be upheld because the EC had suffered no prejudice as a consequence.
This position was misconceived in fact and in law. In fact, the EC had suffered a prejudice, i.e. the
lack of minimal clarity handicapped the EC in the preparation of itsdefence, which was not unimportant
given that the respondent normally had less time than the complaining Member to make its written
submission. Inlaw, procedural rules, and in particular the rule that the respondent must have a clear
view of the case held against it, had a certain value in themselves. And that value should be defended
by the Panel. Asthe "healing" measures suggested at the stage of the EC's first submission were no
longer feasible at the stage of the rebuttal submissions, there was no aternative for the Panel but to
draw the consequences of the serious defects inherent in this important document: nullity of this
procedure.

2.20 Inresponse to a question by the Panel, the EC anayzed, in light of Article 6.2 of the DSU,
eight panel requeststhat were brought to the WTO (some of which with multiple Complaining parties).
As a preliminary matter, the EC noted that it was puzzled as to how the WTO practice with respect
to Article 6.2 could already have changed the interpretation to be given to this Article as it appeared
fromthe (adopted) Salmon Panel report. Time had been too short and practice had been tooinconsistent.
In the view of the EC, severa of the eight analyzed panel reports did not meet or barely met the
requirements of Article 6.2 in the sense that there was a clear indication of the specific measure at
issue, of the provision of the agreementsallegedly infringed, and alink between thetwo. A considerable
number of these requests, however, posed lesser problemsin the light of Article 6.2 than the present
panel request since they were concerned with one specific measure only or with alimited number of
clearly defined measures which made it easier to link the measures to an alleged infringement if the
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number of provisions cited in the panel request was limited. In the present case, however, there was
atota lack of specificity in the description of the measures, on the one hand, and an extremely long
and unspecified list of the allegedly infringed WTO provisions, on the other hand. According to the
EC, this was clearly contrary to Article 6.2 and did not fulfil the function of properly giving notice
to the EC of the case held against it.

(b) The requirement of legal interest

2.21 The EC argued that in any system of law, including international law’, a claimant must have
alegd right or interest in the claim he was pursuing. The rationale behind this rule was that courts
existed to decide casesand not toreply to abstract legal questions; thecourt system (inthe WTO context,
the panel system) should not be burdened needlessly by cases without legal or practical consequences.
Likewise, the respondent should not be forced to bear the costs and inconvenience of conducting a
panel case, when the complaining Member had no legal right, or no legal or material interest in the
outcome of the case. The EC submitted that in the present case the United States had no legal right
or nolega or material interest in the casethat it had brought under the GATT and the other Agreements
contained in Annex 1A to the WTO Agreement since none of the remedies it could obtain would be
of any avail to it: compensation or retaliation would not be due, since the United States had only a
token production of bananas and had not traded in bananaswith the EC, not even with thosegeographical
sectors which under the old regime had maintained virtually free access or only a low tariff.
Furthermore, the EC considered that a declaratory judgement would be of no interest since there was
no serious indication that banana production in the United States could make exports feasible within
the foreseeable future. The EC referred to the Working party report on Brazilian Internal Taxes (first
report) which had made it clear, in the view of the EC, that a country must at |east have potentialities
as an exporter in order to be able to file a clam against another Member.® Moreover, under the
GATT/WTO system the United States could not set itself up as private attorney-genera and sue in
thepublicinterest and therewerenoindicationsthat the GATT/WTO system accepted an actio popularis
by all Members against any alleged infringement by any other Member. There were no indications
so far in the GATT/WTO system that panels were willing to give declaratory rulings at the request
of Memberswhich had no lega right or interest in such aruling, either in theform of apotential trading
interest or intheform of aright to compensation or retaiation under Article XXI11 of GATT (Article 22
of the DSU). The EC concluded that, on the issues raised under the GATT and other instruments
of Annex 1A, the United States had no legal right or interest in obtaining a ruling from the Panel.
Therefore, the EC requested that the Panel should decide, in limine litis, that it would not rule on the
issues with respect to the United States.

2.22 It was obvious to the EC that the interest of companies, such as Chiquita and Dole Foods,
was not thesame asalegal interest of the United Statesin bringing acaseunder the GATT. TheGATT
was concerned with the treatment of products, not companies or their subsidiaries. In so far as the
United States had a systemic interest in the case, whereit professed to be concerned about the general
law-abidingness of the EC, it advanced an interest as intervenor with a genera interest in the
interpretation of the GATT. If the Panel were to take position on the issue of the United States' legal
interest in this matter, the United States might perhaps be admitted as intervenor, i.e. third party, in
the GATT-related part of the case.

2.23 The United States responded that it had a significant commercia interest in seeing the EC
comply with its GATT and other WTO obligations with respect to its bananaregime. Two US fruit

"See the South-West Africa cases, 1966 ICJ Reports, pp.4 et seq.

BISD Val. 11/181, para. 16. According to the EC, the panel's interpretation of GATT Article 111:2 that it made no
difference "whether imports from other contracting parties were substantial, small or non-existent” should be read in this
light.
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companies, Chiquita and Dole Foods, had played a major role over many decades in developing the
European market for bananas. Although these bananas were mainly grown in Latin America, US
companies were seriously affected by the manner in which the EC was distributing market share
opportunities on abasisthat was unrelated to past imports of third-country bananas or ability to import
third-country bananas. The EC's measures had the effect of constraining US companies import,
delivery, and distribution flexibility and required them to expand substantial capital just totry torestore
their former business. A regimeviolating GATT rules could be expected to adversely affect such major
participants in the market. Both companies expressed concerns about the discrimination in the EC
banana regime and sought an end to it.

2.24  The United States further argued that the EC was well aware of the interests and concerns of
the United States since they had been explained to the EC by diplomatic efforts that had begun over
fiveyearsago and that had intensified after two GATT panel proceedingshad only resulted in additional
GATT violations by the EC. The United States had reiterated its concerns during efforts to more
formally negotiate a solution to these problems with the EC Commission. The EC's arguments with
respect to US banana production had no bearing on this proceeding. However, the United States did
produce bananas in both the state of Hawaii and in Puerto Rico, which was within the US customs
territory. TheHawaiian producershad expressed their concernsthat the EC bananaregimewaslowering
the price of bananas in the free market, adversely affecting their ability to continue to produce and
potentially export bananas. The United States considered that it was not for the EC to decide which
producers in the world had an interest or potential to export.

2.25 Asfar aslega rightsor interests were concerned, the United Stateswas aMember of the WTO
and a founding contracting party of the GATT. Article XXIII of GATT, as amplified in the DSU,
permitted theinitiation of dispute settlement proceedings when any Member was concerned about the
inconsistency of another Member' smeasures. Infact, dispute settlement proceedingscould beinstituted
to consider measures that were not even alleged to be inconsistent with any WTO agreement. The
"interest" that aMember had to havein order toinitiate proceedings was self-defined: aMember could
initiate procedures whenever (in its judgement) it considered that benefits accruing to it, directly or
indirectly, under the GATT were being nullified or impaired or whenever it considered, in its own
judgement, that the attainment of any objective of GATT was being impeded or impaired as a result
of another Member's failure to carry out its GATT obligations. This was the multilateral procedure
under which governments had agreed to address such disputes.

2.26 Mexico considered that the view expressed by the EC that Mexico did not have a substantia
interest in participating in this Panel as a Complaining party since its banana exports to the EC were
minimal or non-existent wasincorrect both from the point of view of Mexico' s rightsunder the GATT
and from thepoint of view of itsinterest in theinternational bananatrade. It had been clearly established
that it was not necessary to provetheexistence of adverseeffectsfor apanel to confirm theinconsistency
of aparticular measurewiththeprovisionsof theGATT. Mexico had thereforerefrained fromproviding
a more detailed explanation of the impact of the EC's regime on its banana sector. In the view of
Mexico, the consistency of a measure with WTO obligations should be examined in lega terms and
not in terms of its impact on the economies of other Members. Any other approach would imply,
wrongly, that certain Members had more rights than others or that the interpretation of the WTO's
provisions varied according to the characteristics of the countries involved in a dispute.

2.27 In order to avoid any misconception as to Mexico's interest in the international banana trade
and ultimately inthe EC market, Mexico made, however, thefollowing points: (i) Mexicowascurrently
theeighthlargest bananaproducer intheworld; (ii) total exportsfrom Mexico exceeded 250,000 tonnes
in 1992 and 1993, and fell to just under 200,000 tonnes in 1994; (iii) bananas occupied the fourth
place in Mexico's fruit production in terms of area under crop, and the second after oranges in terms
of both production volume and vaue; (iv) bananas now occupied the first place in Mexico' s fruit exports,
(v) an estimated 50,000 persons were directly employed in banana production in the tropical areas
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of Mexico, not to mention the persons indirectly employed in transport and marketing of bananas;
(vi) the Soconusco region in the state of Chiapas was the most important banana exporting region of
Mexico (it waswell known that Chiapas was one of the poorest rural statesin the country); (vii) bananas
provided the only activity of the port Francisco |. Madero, the only port in Chiapas;, and (viii) the
international bananatradewas of vital importanceto therecovery of investment in the bananaproducing
regions. With respect to services, Mexico argued that itslegal interest in participating in the proceeding
did not depend on the market share of its service suppliers, but that in any event, a major banana
distribution company, Del Monte, remained in Mexican ownership.

2.28 The EC subsequently clarified its position regarding Mexico's legal interest in this dispute
with the statement that, although Mexico had never exported bananas to the EC other than in symbolic
guantities, the EC did not contest the legal interest of Mexico in this procedure under the GATT since
it clearly was a potentia exporter of bananas to the EC with a considerable capacity.

2.29 The Complaining parties considered that the manner in which the EC had continuously and
increasingly defied therules of the international trading system, affecting so many countries, impeded
the objectives of the GATT, and of the WTO Agreement, to eliminate discrimination in international
commerce.

2.30  Withrespect to this claim, the United States noted that with each GATT proceeding and each
opportunity to reform itsregime, the EC had only added new layers of discrimination against imports
from third countries. In the view of the United States, this pattern was unprecedented in postwar
international commerce.

2.31  The Complaining parties noted that the nature and scope of the Panel's inquiry was set by
its terms of reference. All the Complaining parties claims before the Panel fell within its terms of
reference. Those terms did not provide authority to the Panel simply not to consider the Complaining
parties claims. Moreover, the DSU had no locus standi limitation. The WTO agreements at issue
in this dispute and the DSU set forth comprehensive, detailed rules and procedures governing WTO
dispute settlement. Had the DSU drafters intended to institute a limitation of the sort being advanced
by the EC, they would have done so. Instead, Article 3.7 of the DSU simply requested that:

"Before bringing a case, a Member shall exercise its judgement as to whether action under
these procedures would be fruitful.”

The DSU in effect aready recognized that recourse to dispute settlement under the WTO agreements
was sef-limiting in that aMember would not initiate and pursue aresour ce-intensive proceeding unless
it considered itself adversely affected; it respected each Member’s determination in that regard.

2.32  The Complaining parties considered that the findings that would result from this proceeding
were necessary to bring about a positive solution to the dispute. It was accordingly clear that al five
Complaining partieswerefully within their legal rightsto assert al claimsbeing advanced inthisaction
with respect to both goods and services, and to benefit from the Panel’ s findings. The Complaining
parties were not standing in the place of others, in actio popularis, as the EC suggested. The
Complaining parties were raising issues in their capacity as Members of the WTO, and sought EC
compliance with specific disciplines which the EC had, in the WTO agreements, agreed to submit to
dispute settlement proceedings for interpretation in accordance with the DSU.

2.33  Where the DSU addressed nullification and impairment, it did not address rights to engage
in dispute settlement, nor did it limit the panel's consideration of the extent to which the measures
at issue violated the agreements. Referring to Article 3.8 of the DSU, the Complaining parties argued
that this provision defined nullification and impairment quite broadly, to cover any "adverse impact"
on a Member, presupposing a prior finding of an infringement. The kind of economic predictions
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that the EC would require to determine "trade potentiaity” would, in the view of the Complaining
parties, involve very difficult and speculative calculations of the type panels had wisely eschewed.
From agloba perspective, the EC approach would protect only current exporters or investors, at the
expense of firmsthat might later invest in the country, or goods that might later be produced for export
in the absence of trade or investment barriers. Such a rule could have a particularly adverse effect
on developing countries. It was essentia for emerging economies to guard future trade opportunities
even before " potentidities’ became apparent. Otherwise, opportunities to promote trade and devel opment
could be forever limited or foreclosed. Since one of the basic objectives of the GATT was to raise
the standard of living and progressively devel op the economies of all Members, particularly developing
country Members,® governments had to have the opportunity to seek dispute settlement proceedings
as they saw fit in order to preserve their potentia interests.

2.34  TheComplaining parties submitted that as recently as 1993, in the panel report on United States
-Restrictions on Imports of Tuna (Tuna Panel),*° the EC had argued that any time a country produced
a product, even if the application of another country’s measure to its exports was only hypothetical,
the potential effect on price in its market gave rise to a "legal interest". The EC had stated that it
was challenging US trade sanctions that were not applicable to the EC on the basis that:

"Itisclear that such sanctions can have an enormousimpact on third countries, especially when
fish and fish products normally exported to the United States have to be sold on other markets.
It is primarily for that reason that the EC has an interest in seeking the condemnation [by the
pand]."

The EC had later affirmed that its principa concern was with potentia price depression in its own
market resulting from global trade diversion. The EC also had gone so far asto say that even a tariff
binding provided benefits to non-suppliers. At the first meeting with the panel in that dispute, the
EC had acknowledged that the two measures it was challenging were " presently not applicable to the
Community," but had admonished that:

"The GATT does not protect actual trade flows, but trading opportunities created by tariff
bindings and other rules. Even though a contracting party is not a principal supplier at al
(perhapseven anon-supplier), it profitsfromthetariff concessions concluded between principal
suppliers.”

The Complaining parties concluded that as afactual matter, by such a standard, the nullification and
impairment issue would be conclusively resolved with respect to al the Complaining parties. With
respect to goods, the United States produced more bananas than several of the EC’s domestic and ACP
supplying sources; with respect to services, al the Complaining parties had banana service suppliers
within their own territories that were or would be affected by measures discriminating against foreign
servicesuppliersinthe EC. Moreto the point, however, the DSU and WTO agreements did not permit
the EC or a panel to limit recourse to dispute settlement proceedings to only some Members whom
the EC might consider to have "potential trade" or whatever other concepts the EC might wish to
superimpose on the DSU on the basis of so-called "natural justice". Such an approach would
fundamentally undercut the multilateral nature of these agreements.

2.35 The EC responded that it contested the legal (and material) interest of the United States in
obtaining apanel ruling under the GATT. Inturn, the United States had contested this but did so from
the angle of formal requirements of standing or admissibility. Thiswas perhaps understandable since
in the common law countries the distinction between absence of the formal requirements for standing

’GATT, Part IV, Article XXXVI:1(a).

DS29/R, circulated 16 June 1994.
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and thelack of legal interest to suewas often not sharply made. Bothwerecalled " standing”. However,
in the opinion of the EC, its reference to the maxim " point d'intérét, point d'action" should have made
things clear to the United States. In any case, the EC failed to see how affirmations of the United
States fulfilling the forma requirements to appear before the Panel could detract from the EC's
demonstration that the United States could not possibly derive any legal or materia benefit from its
caseunder theGATT (no compensation, noretaliation, whilst adeclaratory judgement wasof nointerest
to the United States either).

2.36 The EC noted that according to official US statistics, the United States for many years has
not, and does not now, export bananas. The EC further noted that it did not contest the accuracy of
these official US statistics. The EC argued that the United States had claimed that, although the United
States had no information that would contradict US export figures (which were nil), import statistics
were morereliable and these showed that the United States had exported over 1,000 tonnes of bananas
annually to the EC since 1990. In the view of the EC, this was a misrepresentation of the facts.
It was well-known and accepted that the United States did not export bananas and that the relevant
US statistics were correct. Furthermore, EC import statistics did not show the origin of bananas, but
their provenance. This meant that a shipload of bananas from Costa Rica, for example, which first
might have headed for a US port and subseguently been bound for the EC would be registered as of
USprovenance. Or, asanother example, intra-EC trade showed significant bananaimportsinto France
from the Bendlux countries. This clearly proved that import statistics registered the countries of
provenance, not of origin (since the Benelux countries did not produce any bananas). The EC noted
that the United States had aso submitted FAO data on production and exports, according to which
the United States had produced between 5,126 and 6,210 tonnes annually between 1990 and 1995,
but had exported between 337,365 tonnes and 383,216 tonnes annually in the same period. In the
view of the EC, this again demonstrated how misleading statistics relying on aggregate imports from
the rest of the world might be. According to the EC, any trade from Puerto Rico was obviously with
the US mainland and other US territories, such asthe Virgin Islands. Since this was a situation that
had existed for many years, the EC was of the view that the United States was not a potential entrant
in the banana trade, could not possibly suffer any nullification or impairment, did not even have an
interest in a declaratory judgement because it could not take advantage of the possible competitive
opportunities and, hence, had no legal interest in aruling under the GATT.

2.37 The United States submitted that it had no basis for contradicting FAO figures that showed
exports of bananas from Puerto Rico, and that it did not possess the administrative ability to ascertain
its export quantities with the same precision that it had with respect to imports.

2.38 The EC argued that the question of legal or materia interest in this case was a serious matter
and deserved a serious answer. Thiswas best demonstrated by the United States reverting to the Tuna
Panel. TheEC's approach in the Tuna Panel proceeding was entirely consistent with the EC's present
approach. The EC had argued in its second submission in the Tuna Panel case: "... potential entrants
into a trade have alegitimate interest in abreach of GATT provisions'. In the present case, the EC
considered that the United States had demonstrated over many years, by not entering the trade in bananas,
that it was not a potentia entrant as referred to in the Tuna Panel.

2.39 The United States observed with respect to the Tuna Panel proceeding that the EC had
challenged three US measures, the third of which had no potential effect on any EC exports, and that
the EC had explained its "legal interest" in that particular measure solely on the basis of collateral
price effects on products sold in its own market.

2.40 TheEC argued further that the Complaining parties were hiding behind aformalistic approach
to nullification and impairment. Inthe view of the EC, it was logical to apply the rule of lack of legal
interest, if one could already see a an early stage that nullification and impairment would not occur.
It had demonstrated that there was no such interest, not even in terms of a declaratory judgement.
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Moreover, it was not necessary to engage in "difficult and speculative calculations’ in order to see
that the United States had no trade interest in the matter.

2.41 The EC argued that, even if the Panel were not to accept the Community's argument on the
lack of alegal right or interest of the United States to pursue the case under the GATT, the United
States had not suffered any nullification or impairment under Article XXI11 of GATT. If inthe present
case aninfringement of the GATT wereto befound, it was, unlike in other cases, not difficult to rebut
the presumption of nullification or impairment: the United States had never exported any bananas
to the EC and it did not do so, not because it was blocked in any way by the Community' s measures,
but becauseit did not have the capacity to export and, through a combination of climatic and economic
reasons, was unlikely to have such capacity in the near or medium term. Under these circumstances,
the United States could not be considered to suffer nullification or impairment as a result of the
Community's measures under the banana regime.

(© Multiple panel reports

2.42 TheEC argued that the present procedure was a procedure with multiple Complaining parties
and hencethe EC had theright to request that the Panel organizeitsexamination and present itsfindings
to the DSB in such a manner that the rights, which the EC would have enjoyed had separate panels
examined the complaints, were in no way impaired. In particular, the EC had aright to a separate
report on each complaint, if it so requested (Article 9.2 of the DSU). The EC made such a request
at the DSB meeting of 8 May 1996. Inthe course of this proceeding, the EC had reiterated this request
and had asked the Panel to prepare four separate reports, with thereports for Guatemalaand Honduras
being joined, since they had filed a joint submission.

2.43  Referring to the text of Article 9.2 of the DSU, the Complaining parties conceded that the
DSU appeared to require the Panel to accede to the EC' s request, if the EC insisted on separate panel
reports - in spite of the administrative burden on the Panel and the Secretariat, and the potential waste
of resources. If the EC continued to insist on separate reports, the Complaining parties would assume
that, in keeping with agenera policy favouring uniformity of results, the Panel’ sfour different reports
would make the same findings and conclusions with respect to the same clams. Past pands had
accomplished this with ease.** However, the Complaining parties believed that there were severd reasons
why the rights which the EC "would have enjoyed" in separate proceedings could be satisfied by a
singlereport. Asthe Complaining parties first submissions, their joint ora presentation of 10 September
1996, and the rebuttal submission made clear, with the exception of the tariff rates being challenged
by Guatemala and Honduras, all the Complaining parties were chalenging the same aspects of the
EC bananaregime. A single pandl report could easily identify the separate claims,*? if any, made by
each country, since the claims all related to the same measures. Ecuador’s separate legal claim under
Article 4.2 of the Agreement on Agriculture was based on the same aspects of the EC's regime as
the claims made by the other Complaining parties. Such an approach would preserve any rights the
EC would have had with separate reports. The different "lega situations' of any of the Complaining
parties were, in the opinion of the Complaining parties, irrelevant to the Panel's ability to carry out
its task: to examine the measures identified by the Complaining parties in light of the covered
agreements.

1See "Republic of Korea - Redtrictions on Imports of Beef - Complaint by Australia’, adopted 7 November 1989, BISD
365/202; "Republic of Korea - Restrictions on Imports of Beef - Complaint by New Zealand", adopted 7 November 1989,
BISD 365234; and "Republic of Korea -Redtrictions on Imports of Beef - Complaint by the United States', adopted
7 November 1989, BISD 365268 (in which the findings were identical except where a unique claim was made by a complaining
party). Seealso"EEC - Restrictions on Imports of Dessert Apples - Complaint by Chile", adopted 22 June 1989, BISD 36593
and "EEC - Restrictions on Imports of Apples - Complaint by the United States', adopted 22 June 1989, BISD 365/135
(in which findings were largely identical except for arguments relating to Part 1V and goods en route uniquely made by Chile).

2See "United States - Taxes on Petroleum and Certain Imported Substances', adopted 17 June 1987, BISD 345/136.
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2.44  The EC replied that the Complaining parties had deliberately followed a course during this
procedure of effacing the differences between them. In their second submission they presented, in
a single submission, the claims made by different Complaining parties as if they had been made by
al. There was thus a constant threat of confusion about which of the Complaining parties claimed
what. It was very important to recall that different Complaining parties had made different claims
(especially with regard to services) and that they werein different legal situations(especially withrespect
tolegal interest). The common second submission even seemed to take the position that in situations,
where there had been a claim only by one Complaining party, such clam was extended to all. This
should be firmly rejected. According to the EC: (i) Ecuador had made claims with respect to both
goods and services. These claims were contested by the EC on their merits. Ecuador was the one
country making aclaim under Article 4.2 of the Agreement on Agriculture; (ii) Guatemala and Honduras
had made no claims on services; their claimsin the first submission related only to goods. The EC
contested the claims with respect to goods on their merits. Guatemala was the only country making
aclaim under Article Il of GATT; (iii) Mexico had made claims on goods and services, but its claims
on servicesinthefirst submissionwereextremely limited and totally unsubstantiated. The EC contested
the claims in both domains on their merits; (iv) the United States had made claims on trade in goods
and on trade in services. The EC contested the claims on trade in goods for reasons of lack of lega
interest on the part of the United States. The United States claims on services were contested on their
merits.

2.45 The EC further argued that the Complaining parties were in very diverse legal positions as
demonstratedin theforegoing paragraph. If therewasonesituationinwhich theright to separatereports
in the case of multiple complaining parties had afunction, it wasin the present case, asit wasfar from
clear that the Pandl could reach the same findings and conclusions with respect to the same claims
for all Complaining parties. It was of great importance for the EC that it be clearly established at
the end of this procedure which of the Complaining parties had seen which claims accepted by the
Panel and which not. In these circumstances, the EC considered it only logical to invoke what was
its perfect right under Article 9.2 of the DSU.

2.46 The Complaining parties considered that the EC had misstated the nature of their claims.
All five were making all the claims made in their joint presentations, both with respect to goods and
services. While some had made one or two additional claimsin the goods area, these were minimal.
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1. FACTUAL ASPECTS

3.1 The complaint examined by the Panel relates to the EC's common market organization for
bananas introduced on 1 July 1993.

(a) Banana production and trade

3.2 World production of bananasin 1995 is estimated at 54.5 million tonnes (FAO). The largest
producer countrieswereIndia(9.5 milliontonnes) and Brazil (5.7 milliontonnes) followed by Ecuador
(5.4 million tonnes), China (3.3 million tonnes) and the Philippines (3.2 million tonnes). Banana
production of the Complaining parties, other than Ecuador, wasasfollows: Mexico 2.1 million tonnes,
Honduras 0.8 million tonnes, Guatemala 0.5 million tonnes and the United States (including Puerto
Rico) 54,500 tonnes.™® In 1994 (the most recent year for which FAO data are available) the largest
exporterswere: Ecuador (2.35 million tonnes), Costa Rica (2 million tonnes), Colombia (1.7 million
tonnes), the Philippines (1.2 million tonnes) and Panama (0.7 million tonnes). According to the same
source, Honduras, Guatemala and the United States'* each exported 0.4 million tonnes and Mexico
0.2 million tonnes.

3.3 In 1994, the EC was the world's second largest importer of bananas, after the United States
(3.7 million tonnes) and followed by Japan (0.9 million tonnes).*> According to data submitted by
the EC, supplies of fresh bananas in the EC - 12 totalled approximately 3.5 million tonnes in 1994,
2.1 million tonnes of which originated in Latin American countries and 727,000 tonnes in African,
Caribbean and Pacific (ACP) countriesthat are partiesto the Lomé Convention. The leading suppliers
of Latin American bananas to the EC were Costa Rica, Ecuador, Colombia, Panama and Honduras
(indescending order).® Theleading suppliersof ACP bananastothe EC were Cameroon, Coted' Ivoire,
St. Lucia, the Dominican Republic, Jamaica, Belize and Dominica (in descending order). For many
ACP countries, bananaexportsto the EC represent avery high proportion of their total bananaexports
(seethe Attachment to this report). Domestic EC producers supplied, according to the EC, approximately
645,000 tonnes of the bananas consumed in the EC, with the producing areas being the Canary Islands,
Martinique, Guadeloupe, Madeira, the Azoresandthe Algarve, and Creteand Lakonia. The conditions
of production differ among all countries and so do the costs of production.

(b) The EC's common organization of the banana market

3.4 The common market organization for bananas, as established by Council
Regulation (EEC) 404/93 (" Regulation 404/93"), replaced the various national bananaimport regimes
previoudy in placein the EC's member States. Subsequent EC legidation, regulations and administrative
measures implemented, supplemented and amended that regime.

3.5 Under the previous national import regimes, France, Greece, Italy, Portuga and the United
Kingdom restricted imports of banana by means of various quantitative restrictions and licensing

BSource:  FAO.

¥n the case of the United States, the FAO export data are contested by the EC (see paragraph 2.36 above in section 11 -
procedural issues). It would appear that according to US export figures there are no, or only negligible, quantities of bananas
exported.

BEurostat and FAO.

EC import statistics for 1989-95 are contained in the Attachment to this report, although it should be noted that some
of these data, which were submitted by the EC, are contested by the Complaining parties.
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requirements. Spain maintained a de facto prohibition on imports of bananas.” The French market
was supplied principally from the overseas departments of Guadel oupe and Martinique, with additional
preferential access granted to the ACP States of Cote d' Ivoire and Cameroon. The United Kingdom
granted preferentid access to bananas from the ACP States of Jamaica, the Windward Idands (Dominica,
Grenada, St. Luciaand St. Vincent and the Grenadines), Belize and Suriname. Bananas from ACP
countries were permitted duty-free into al EC member States. The Spanish market was amost
exclusively supplied by domestic production from the Canary Islands. A mgjor part of Portuguese
supply came from Madeira, the Azores and the Algarve, with additional volumes being imported from
Cape Verde and any remaining requirements being imported from third countries. The Greek market
was in part supplied by bananas from domestic sources (Crete and Lakonia) and in part by third
countries. Italy offered preferential access to bananas from Somalia. Belgium, Denmark, Germany,
Luxembourg, Ireland and the Netherlands did not apply quantitative restrictions and, except for Germany,
used a 20 per cent tariff as the sole border measure (paragraph 3.31 below refers). These countries
almost exclusively imported bananas from Latin America. Germany had a special arrangement, set
out inthe banana protocol of the Treaty of Rome, permitting duty-freeimports of third-country bananas
reflecting the level of estimated consumption.

3.6 Regulation 404/93 consists of five separatetitles. Titles| to 111 regulate the internal aspects
of the common market organization. Title | provides that common quality and marketing standards
for bananasareto beestablishedin subsequent regulations. Titlell containsrulesconcerning producers
organizations and " concentration mechanisms" to promote the establishment of organizations for the
purposes of, inter alia, concentrating supply, regulating prices at the production stage, and improving
EC production structuresand quality. Titlelll establishesEC assistancefor the domestic bananasector.
Under this title, members of recognized EC producer organizations (and individua producers under
certain circumstances) are digible for compensation of any income loss resulting from the implementation
of the EC bananaregime, the maximum quantity for such compensation being fixed at 854,000 tonnes
of bananas for the EC as a whole.

(i) Tariff treatment

3.7 Title IV, which regulates trade with third countries, establishes three categories of imports:
(i) traditional imports from twelve ACP countries'®; (ii) non-traditional imports from ACP countries
which are defined as both any quantitiesin excess of traditional quantities supplied by traditional ACP
countries and any quantities supplied by ACP countries which are not traditiona suppliers of the EC;
and (iii) imports from third (non-ACP) countries. The EC applies the following tariffs to these banana
imports:

YSee "Panel on EEC - Import Regime for Bananas', DS38/R (not adopted), paras. 17 et seq.

%Belize, Cape Verde, Cote d' Ivoire, Cameroon, Dominica, Grenada, Jamaica, Madagascar, Suriname, Somalia, St. Lucia,
and St. Vincent and the Grenadines (Article 15.1 of Council Regulation (EEC) 404/93 (as amended) and the Annex thereto).
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EC tariff treatment of banana imports

Category of banana imports

Sour ce/Definition

Tariffs applied

Traditiona ACP bananas

Bananas within country-specific
quantitative limits totalling 857,700
tonnes established for each of 12 ACP
countries.

Duty-free.

Non-traditional ACP bananas

Either ACP imports above the
traditional allocations for traditional
ACP countries or any quantities
supplied by ACP countries which are
non-traditional suppliers.

Duty-free up to 90,000 tonnes,
divided into country-specific
alocations and an "other ACP
countries’ category;

ECU 693 per tonne for out-of-quota
shipments in 1996/97.

Third-country bananas

Imports from any non-ACP source.

ECU 75 per tonne up to 2.11 million
tonnes as provided in the EC
Schedule.  An additional

353,000 tonnes were made available
in 1995 and 1996. Country-specific
alocations were made for countries
party to the Framework Agreement
on Bananas (BFA), plus an "others'
category®®;

ECU 793 per tonne for out-of-quota
shipments in 1996/97.

(i) Quantitative aspects, including country allocations

D)

Traditional ACP imports

3.8 Imports of bananas from the twelve traditional ACP countries enter duty-free up to the maximum
quantity fixed for each ACP country (seetable below which alsoincludes all ocationsfor non-traditiona
ACP countries).?® These allocations collectively amount to 857,700 tonnes. These quantities are not
bound in the EC Schedule. Thereis no provision in the EC regulations for an increase in the level

of traditional ACP alocations.

®The EC has opened additional tariff quota access under hurricane licences (para. 3.15 below refers).

PArticle 15.1 of Council Regulation (EEC) 404/93 (as amended) and the Annex thereto.
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Allocations for duty-free banana imports from ACP countries
Country Traditional quantities as set out in | Non-traditional quantities as set out in
EC Regulation 404/93 (tonnes) EC Regulation 478/95 (tonnes)
Belize 40,000 15,000
Cameroon 155,000 7,500
Cape Verde 4,800
Coéte d'lvoire 155,000 7,500
Dominica 71,000
Dominican Republic 55,000
Grenada 14,000
Jamaica 105,000
M adagascar 5,900
Somalia 60,000
St Lucia 127,000
St. Vincent and the Grenadines 82,000
Suriname 38,000
"Other"# 5,000
Total 857,700 90,000
2 Non-traditional ACP and third-country imports
3.9 Imports of non-traditional ACP bananas and bananas from third countries are subject to atariff

guota(asoreferredto by the EC asthe" basictariff quota') of, originally, 2 million tonnes(net weight).
Thistariff quotawas increased to 2.1 million tonnesin 1994 and to 2.2 million tonnes as of 1 January
1995. Thesetariff quotaquantitieswere bound inthe EC Uruguay Round Schedule.?? Thetariff quota
can be adjusted on the basis of a "supply balance" to be derived from production and consumption
forecasts prepared in advance of each year.?® In 1995 and 1996, avolume of 353,000 tonnes was added
to the tariff quota as aresult of "consumption and supply needs" resulting from the accession of three
new EC member States, Austria, Finland and Sweden. This additional volume is not bound in the
EC Schedule. In practice, however, the EC's tariff quota for non-traditional ACP and third-country
banana imports was increased to 2.553 million tonnes.?

3.10 Of thetariff quotareferred to above, 90,000 tonnes are reserved for duty-free entries of non-
traditional ACP bananas. This volume is bound in the EC Schedule as a result of the BFA. By

2E.g. Ghana and Kenya.
2gchedule LXXX - European Communities.
ZArticle 16 of Council Regulation (EEC) 404/93 (as amended).

#In addition, the EC issued hurrican licences, see para. 3.15 below.
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regulation, the EC alocated thisimport volume largely among specific supplying countries (see table
in paragraph 3.8 above).®

3.11  Under theterms of the BFA, the EC alocated in its Schedul e specific shares of the bound tariff
quota of 2.1 million tonnes in 1994 and 2.2 million tonnes in 1995, respectively, as follows.?

BFA allocations under the bound tariff quota for third-country and
non-traditional ACP banana suppliers
Country Share

Costa Rica 23.40 %

Colombia 21.00 %

Nicaragua 3.00 %

Venezuela 2.00 %

Others (1994) 46.32 %
(1995) 46.51 %

Dominican Republic and other ACP countries

concerning non-traditional quantities 90,000 tonnes

3.12 The BFA dso provides that, "In case of force majeure, a country listed in paragraph 3.11
above, may, on the basis of an agreement notified in advance to the Commission, fulfil al or part of
its quota with bananas originating in another country listed in paragraph 3.11 above. In this case,
the deliveries from the two countries concerned shall be adjusted accordingly in the following year."?’

3.13  Furthermore, "If a banana exporting country with a country quota informs the Community
that it will be unable to deliver the quantity allocated to it, the short-fall shall be reallocated by the
Community in accordance with the same percentage shares indicated under paragraph 3.11 above
(including ' others'). However, countrieswith country quotas may jointly request and the Commission
shall agree to a different allocation amongst those countries." %

3.14 TheEC adso undertook to allocate any increasein the EC tariff quotain proportion to theshares
set out in paragraph 3.11, including to "others'. However, according to the BFA, "... countrieswith
country quotas may jointly request and the Commission shall agree to a different allocation amongst
those countries."#

ZArticle 1 of Commission Regulation (EC) 478/95 (as amended) and Annex 1 thereto.

%'Framework Agreement on Bananas', Annex to Part I, Section I-B (tariff quotas) in Schedule LXXX - European
Communities.

dem, para. 3.
Zldem, para. 4.

P|dem, para. 5.
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3 Hurricane licences

3.15 From November 1994 to May 1996, the EC issued 281,605 tonnes of supplementa "hurricane
licences". Hurricaneimport volumes enter in addition to the 2.553 million tonne tariff quotaand are
subject to the third-country (non-ACP) in-quota tariff (ECU 75 per tonne). Hurricane licences may
be used to import bananas from any source.*

(iii) Licensing requirements

3.16 Imports of both traditional ACP and non-traditional ACP/third-country bananas are subject to
licensing procedures.

3.17  According to Commission Regulation (EEC) 1442/93 (" Regulation 1442/93"), bananaimports
intothe EC aremanaged onaquarterly basis. For each of thefirst threequartersinany year, "indicative
guantities' are established based on past trade patterns, seasona trends, and the supply and demand
balance prevailing in the EC market. These indicative quantities determine the volumes of traditional
ACP bananas and non-traditional ACP/third-country bananas, respectively, that are available for a
givenquarter for the purposeof issuingimport licences.** Theimport volumesthusavailablearedivided
proportionally among origins in accordance with the allocations indicated in the tables in paragraphs
3.8 and 3.11 above.** Thelicences available in the fourth quarter of any calendar year are determined
by subtracting those issued in the first three quarters from the total quantity available for each origin.
Import licence applications are to belodged with the competent authority of aEC member State within
a specified period of time for the purpose of obtaining alicence for the subsequent quarter.® In the
case of "unused" quantities covered by licences, there is a procedure for realocation to the same
operators in any subsequent quarter.®

Q) Traditional ACP imports

3.18 Licence applicationsfor imports of traditional ACP bananas must state the quantity and origin
from which operatorsintend to sourcetheir bananas. Applications area so required to be accompanied
by an ACP certificate of origin testifying to the status as traditional ACP bananas.®* When licence
applications exceed the indicative quantities of traditional bananas fixed for a particular country of
origin, a single reduction coefficient is applied to al applications (a reduction coefficient serves to
reduce importers' licence applications proportionaly to the available volume).®

3.19 Licences are issued by the competent member State authority no later than the 23rd day of
the last month of the preceding quarter (where that day is not a working day, the licences are issued

¥See e.g. Commission Regulation (EC) 2791/94.

SArticle 16 of Council Regulation (EEC) 404/93 (as amended); Articles 9 and 14 Commission Regulation (EEC) 1442/93
(as amended).

2Article 14 Commission Regulation (EEC) 1442/93 (as amended); Article 1 of Commission Regulation (EC) 478/95
(as amended).

#Commission Regulation (EEC) 1442/93 (as amended), Articles 9 and 14.
% dem, Articles 10 and 17.
Bldem, Articles 14.4 and 15.

%dem, Article 16.2.
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on the first subsequent working day). The validity of import licences expires on the seventh day
following the end of the quarter in question.

2 Non-traditional ACP and third-country imports

3.20 Import licences for third-country bananas and non-traditional ACP bananas are allocated on
the basis of severa cumulatively applicable procedures, including: (i) allocation of licences based on
three operator categories; (ii) allocation of licences according to three activity functions; (iii) export
certificate requirements for imports from Costa Rica, Colombia and Nicaragua; and (iv) atwo-round
quarterly procedure to administer licence applications.

3.21  Operator categories: Under the EC's operator category rules, import licences are distributed
among three categories of operators based on quantities of bananas marketed during the latest three
year period for which dataare available (seetable below).*” Asoperatorsin Category C (" newcomers')
do not have reference quantities based on past trade, their alocation is dependent on the volume of
licence applications the newcomer portion of the tariff quota® Category A and B licences are
transferable (tradeable) among operators, including to operatorsin Category C. Category C licences
are, however, not transferable to Categories A and B. Transferred licences are taken into account
in establishing reference quantities.*

Operator categories under the tariff quota for third-country/non-traditional ACP imports

Operator category Allocation of import licences Basis of
definition® allowing the importation of determining oper ator
bananas at in-quota rates entitlement

Category A: operators that have 66.5% Average quantities of third-country

marketed third-country and/or non- and/or non-traditional ACP bananas

traditional ACP bananas. marketed in the three most recent
years for which data are available.

Category B: operators that have 30% Average quantities of traditiond ACP

marketed EC and/or traditiond ACP and/or EC bananas marketed in the

bananas. three most recent years for which data
are available.

Category C: operators who started 3.5% Divided pro rata among applicants.

marketing bananas other than EC
and/or traditional ACP bananas as
from 1992 or thereafter ("newcomer

category").

3.22  Activity functions: The operator Categories A and B are further subdivided into three types
of qualifying entities ("activity functions'), as set forth in the table below. In order to qualify as
Category A and/or B operators, economic agents must have performed at |east one of these activities

S’Article 19 of Council Regulation (EEC) 404/93 (as amended).
®Commission Regulation (EEC) 1442/93 (as amended), Article 4.4 .
®ldem, Article 13.

“Article 19 of Council Regulation (EEC) 404/93 (as amended) and Article 2 of Commission Regulation (EEC) 1442/93
(as amended).
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in "marketing"“* bananas during the rolling three-year reference period (i.e. the period determining
their reference quantities, for 1993, the years 1989-91). In addition, operators must be established
inthe EC and have traded aminimum of 250 tonnes of bananasin any oneyear of thereference period.*

Activity function system under the tariff quota for third-country/non-traditional ACP imports

Activity functions Definitions® Weighting

coefficients
Activity (a): "the purchase of green third-country bananas and/or ACP bananas from the | 57 per cent
"primary importer" producers, or where applicable, the production, and their subsequent

consignment to and sale of such products in the Community"

Activity (b): "as owners, the supply and release for free circulation of green bananas 15 per cent
"secondary importer | and sale with a view to their subsequent marketing in the Community; the
or customs clearer” risks of spoilage or loss of the product shall be eguated with the risk taken
on by the owner"

Activity (c): "as owners, the ripening of green bananas and their marketing within the 28 per cent
"ripener" Community"

3.23 The weighting coefficient assigned to each type of activity function multiplied by the
average quantity of bananas marketed by each operator of Categories A and B in the three most recent
years, determines the individual operator's reference quantity.* According to Regulation 1442/93,
the weighting coefficients are designed to reflect the level of commercial risk borne by operators for
each of the activities in the marketing chain for bananas.*

3.24  Operatorsareexpected toidentify theactivity function or functions upon which they aremaking
their claim of licence entitlement (operators may have performed morethan one activity and thus obtain
aweighting coefficient of up to one hundred per cent). Thereferencequantitiesare, after theapplication
of a single provisiona reduction coefficient for operator Categories A and B, respectively, used in
calculating an individual operator’s provisiona annual entitlement to bananaimport licences.*® These
entitlementsarenormally determined afew months beforethebeginning of the applicableyear, although
they may be, and generally are, subject to changes throughout the year (including the application of
afinal reduction coefficient).*” In practice, the total reference quantities established by the EC for
each of the marketing years since the introduction of the common market organization for bananas
have exceeded the volume of the tariff quota available for distribution amongst operators so that reduction
coefficients were applied.

“According to Article 15.5 of Council Regulation (EEC) 404/93 (as amended), "'market' and 'marketing’ mean placing
on the market, not including making the product available to the final consumer”. Furthermore, Article 3.2 of Commission
Regulation (EEC) 1442/93 (as amended) provides that "wholesalers and retailers shall not be considered operators solely
by virtue of such activities' (i.e. the activities as set out in the table below) but does not define these terms.

“Commission Regulation (EEC) 1442/93 (as amended), Article 3.

“1dem, Article 3.

“1dem, Article 5.

“1dem, Recitals.

“|dem, Article 6.

“E.g. Commission Regulation (EC) 2947/94.
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3.25 Export certificates: Pursuant to the BFA, supplying countries that have country allocations
may deliver specia export certificates for up to 70 per cent of their alocations. Colombia, CostaRica
and Nicaragua have chosen to issue such certificates. According to EC regulation, presentation of
such certificates (" export licences") by Category A and Category C operators constitutes aprerequisite
for the issuance, by the EC, of licences for the importation of bananas from these countries.®

3.26 Two-round quarterly licence applications: Regulation 478/95 (as amended) establishes two
rounds of import licence applications within each quarter. In the first round, A and B operators can
request licences upto their quarterly entitlements. Category C operatorsmay apply for their full annual
entitlement in any given quarter. Intheir applications, companies must designate the sourcefromwhich
they plantoimport and thedesired volumes. Category A and C operatorsimporting from BFA countries
other than Venezuela must attach special export certificates. All licence applications are transmitted
by the competent authorities of the EC member Statesto the EC Commission which, if the applications
for any country of origin exceed the indicative quantity available for that origin (in any given quarter),
applies acountry-specific reduction coefficient which reduces such applications proportionally. "First
round” licences are to be issued by the competent authorities by the 23rd day of the month preceding
therelevant quarter (wherethat day is not aworking day, thelicencesareissued on the first subsequent
working day).

3.27  After thefirst round, the EC publishes the sources and quantities that were not exhausted (so
far, mainly quantities from BFA countries and certain non-traditional ACP countries®) for purposes
of a second round allocation. Those operators whose initial licence applications are scaled back by
a reduction coefficient have the option to participate in a second round of applications in respect of
the difference between their original application and their alocation for one of the origins where the
alocations are not exhausted.*® After the EC publishes the first round reduction coefficients, by the
23rd day of the month prior to the beginning of the quarter, the operators have ten days to re-apply
for the second round. On the basis of applications received, the EC Commission determines, if
necessary, reduction coefficients and then publishes the quantities for which licences may be issued
in the second round. In practice, publication of these quantities often occurred two weeks into the
quarter for which the licences were issued.® Both "first" and "second" round licences are valid until
the seventh day of the month following the end of the quarter.

3 Hurricane licences

3.28 Hurricane licences are granted, on an ad hoc basic, to operators who "include or directly
represent” a producer adversely affected by a tropical storm and are thus unable to supply the EC
market.>> Asnoted above, hurricanelicencesmay be used toimport bananas from any source. Bananas
imported with hurricane licences may be counted as reference quantities for future eligibility for
Category B licences.

“Article 3.2 of Commission Regulation (EC) 478/95 (as amended).

“See e.g. Commission Regulations (EC) 704/95, 1387/95, 2234/95 (as amended) and 2913/95.
%Article 4 of Commission Regulation (EC) 478/95 (as amended).

iSee Commission Regulations (EC) 2500/95, 45/96, 670/96, 1371/96, respectively.

%2E.g. Article 2 of Commission Regulation (EC) 2791/94.



WT/DS27/RIMEX
Page 24

(© Trade policy developments concerning bananas
(i) Disputesrelating to bananas under the GATT

3.29 Elements of the present EC market organization for bananas were the subject of a complaint
by Colombia, Costa Rica, Guatemaa, Nicaragua and Venezuela in 1993. The pane which was
established by the GATT CONTRACTING PARTIES to examine the matter submitted its report on
11 February 1994 (second Banana panel).>® Prior to the establishment of the common market
organization for bananas on 1 July 1993, the banana regimes of individual EC member States were
the subject of a complaint by the same countries mentioned above. The resulting GATT panel (first
Banana panel) issued its report on 3 June 1993.>* Neither pand report was adopted by the GATT
CONTRACTING PARTIES.

(i) Framework Agreement on Bananas (BFA)

3.30 In 1994, the EC negotiated the BFA with Colombia, Costa Rica, Venezuela and Nicaragua.
As described above, the BFA contains provisions concerning the size of the basic tariff quota, the in-
quota tariff (ECU 75 per tonne), country-specific alocations and transferability of those allocations,
the 90,000 tonne allocation for non-traditional ACP bananas, and export certificates. The four Latin
American parties to the BFA agreed not to pursue the adoption of the report of the second Banana
panel. Guatemala, the fifth complaining contracting party to the second Banana panel, is not a party
to the BFA. The BFA was incorporated into the EC's Uruguay Round Schedule in March 1994.%
The BFA came into force on 1 January 1995% and its functioning is scheduled to be reviewed "before
the end of the third year" with full consultations with Member Latin American suppliers. The BFA
is applicable until 31 December 2002.%

(iii) Tariff changes

3.31  From 1963, the EC had a consolidated tariff of 20 per cent ad valorem on bananas. Initial
negotiating rights were held by Brazil. With the introduction of the common market organization for
bananas on 1 July 1993, atariff quota was established with an in-quota tariff of ECU 100 per tonne
for third-country bananas and ECU 850 per tonne for out-of-quotaimports. Out-of-quota imports of
ACP bananas were subject to atariff of ECU 750 per tonne. On 26 October 1993, the EC notified
the CONTRACTING PARTIES of its intention to renegotiate the 1963 concession on bananas in
accordancewiththeprovisionsof Article XXVIII:50f GATT 1947. On1July 1995, the EC's Uruguay
Round Schedule, including its tariff concession on bananas, became effective (see aso paragraph 3.7
above).®

3.32  Inaccordance with the EC reduction commitments as aresult of the Uruguay Round, thelevel
of the bound tariff was reduced on 1 July 1995 to ECU 822 per tonne and on 1 July 1996 to
ECU 793 per tonne. The final bound MFN rate at the end of the six-year implementation period of

%panel on "EEC - Import Regime for Bananas', DS38/R (not adopted).

%Panel on "EEC - Member States Import Regimes for Bananas', DS32/R (not adopted).

®Schedule LXXX - European Communities.

®Commission Regulation (EC) 3223/94 (as amended).

S"Paragraph 9 of the Annex "Framework Agreement on Bananas' in Schedule LXXX - European Communities.

®¥In signing the Final Act, Guatemala submitted aletter stating that it was reserving "all GATT and WTO rights' relative
to the EC's Schedule as regards bananas.
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the Uruguay Round results will be ECU 680 per tonne. In accordance with the BFA entered into by
the EC with Colombia, CostaRica, Nicaraguaand Venezuela, theMFN in-quotatariff ratewas reduced
and bound at ECU 75 per tonne from 1 July 1995 (though it was applied from 1 January 1995).

(iv) Lomé waiver

3.33  The Fourth Lomé Convention, signed on 15 December 1989 between the EC and 70 African,
Caribbean and Pacific developing countries, many of which are Members of the WTO, contains a
protocol concerning bananas, along with provisions applying to products more generaly. Like its
predecessors, the Fourth Lomé Convention was notified to the GATT and considered by a working

party.

3.34  On 10 October 1994, the EC requested, together with the ACP contracting parties, a waiver
from the EC's obligations under Article 1:1 of GATT 1947. The waiver was granted by the
CONTRACTING PARTIES on 9 December 1994 and provides, in paragraph 1 of the waiver decision,
as follows:

"[T]he provisions of paragraph 1 of Articlel of the General Agreement shall be waived, until
29 February 2000, to the extent necessary to permit the European Communities to provide
preferential treastment for products originating in ACP States as required by the relevant
provisions of the Fourth Lomé Convention, without being required to extend the same
preferential treatment to like products of any other contracting party."®

3.35 On 14 October 1996, the Lomé waiver as granted by decision of the GATT CONTRACTING
PARTIES at its December 1994 session was extended until 29 February 2000 (in accordance with the
proceduresmentioned in paragraph 1 of the Understanding in respect of Waiversandthoseof Article 1X
of the WTO Agreement).®*

(v) Accession of Austria, Finland and Sweden to the EC

3.36  Following the accession of Austria, Finland and Sweden to the EC on 1 January 1995, the
EC autonomously increased access under in-quota tariff conditions (ECU 75 per tonne) by 353,000
tonnes.®> The administration of these additional quantities is subject to the same procedures as the
bound tariff quota, although they have not been bound in the EC Schedule.

SGATT document L/7539 of 10 October 1994 and L/7539/Corr.1.
OPara. 1 of GATT document L/7604 of 19 December 1994.
S\WT/L/186 of 18 October 1996.

82According to data submitted by the EC, this volume corresponds to the average yearly consumption of bananas in these
three countries in the period 1991-93.
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V. MAIN ARGUMENTS
A. GENERAL

4.1 In their request for the establishment of the Panel, Ecuador, Guatemala, Honduras, Mexico
and the United States, acting jointly and severally, submitted that the EC maintained a regime for
the importation, sale and distribution of bananas as established by Regulation 404/93 (O.J. L 47 of
25 February 1993, page 1), and subsequent EC legidlation, regulations and administrative measures,
including those reflecting the provisions of the Framework Agreement on Bananas. The Complaining
partiesconsidered that theregimeand rel ated measureswereinconsi stent with thefollowing Agreements
and provisions among others:

- Articlesl, 1, 1, X, XI and XIII of the General Agreement on Tariffsand Trade 1994
("GATT"),

- Articles 1 and 3 of the Agreement on Import Licensing Procedures ("Licensing
Agreement"),

- the Agreement on Agriculture,

- Articles1l, XVI and XVII of the General Agreement on Tradein Services ("GATS"),
and

- Article 2 of the Agreement on Trade-Related Investment Measures ("TRIMs
Agreement").

Inaddition, they claimed that themeasuresa so produced distortionswhich nullified or impaired benefits
accruing to Ecuador, Guatemala, Honduras, Mexico and the United States, directly or indirectly, under
the cited Agreements; and the measures impeded the objectives of the GATT and the other cited
Agreements (WT/DS27/6).

4.2 Following the joint request for the establishment of the Panel, its composition and the
establishment of terms of reference, Ecuador, Guatemala, Honduras, Mexico and the United States
made submissionstothePanel. Thefirst submissionswere made by each Complaining party separately,
with the exception of Guatemala and Honduras which made ajoint submission. Aspects of the EC's
measures applying to bananas were cited as being inconsistent with the following provisions and
Agreements in those submissions:

Ecuador:
- concerning tariff issues: Articlel:1 of GATT,;
- concerning alocation issues. Article X1l of GATT; and
- concerning the import licensing regime:  Articles 1:1, 111:4 and X of GATT,; Articles 1.2,
1.3 and 3.2 of the Licensing Agreement; Articles 2 and 5 of the TRIMs Agreement;
Article 4.2 of the Agreement on Agriculture; and Articles Il and XVII of GATS.

Guatemala and Honduras:
- concerning tariff issues: Articles1:1 and Il of GATT,;
- concerning alocation issues. ArticlesI:1 and XIII of GATT; and
- concerningtheimport licensingregime: Articles I:1, I11:4, X and X1l of GATT; Articles 1.3
and 3.2 of the Licensing Agreement; and Articles 2 and 5 of the TRIMs Agreement;

®Note: Unless otherwise indicated, footnotes in the "Main Arguments' section are those of the parties.
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M exico:
- concerning tariff issues: Articlel:1 of GATT,;
- concerning alocation issues. Article X1l of GATT; and
- concerning the import licensing regime: Articles I:1, I11:4, X and XI1I of GATT; Articles 1.2,
1.3, 3.2 and 3.5 of the Licensing Agreement; Article 2 of the TRIMs Agreement; and
Articles Il and XVII of GATS.

United States:
- concerning tariff issues: Articlel:1 of GATT,;
- concerning alocation issues. Article X1l of GATT; and
- concerning the import licensing regime:  Articles 1:1, 111:4 and X of GATT; Articles 1.3,
3.2 and 3.5 of the Licensing Agreement; Articles 2 and 5 of the TRIMs Agreement; and
Articles Il and XVII of GATS.

4.3 Following thefirst submissions, the Complaining parties generaly madejoint statements and
submissions to the Panel, including ajoint rebuttal submission and joint responses to questions posed
by the Panel. In their joint statements and submissions, they cited the following aspects of the EC’'s
measures applying to bananas as being inconsistent with the following provisions and Agreements:

- concerning tariff issues: ArticleI:1 of the GATT,;

- concerning allocation issues: Article X1l of the GATT; and

- concerning the import licensing regime:  Articles |, 111, X, XI and XIII of the GATT,;
Articles 1.3, 3.2 and 3.5 of the Licensing Agreement; Article 2 of the TRIMs Agreement;
and Articles Il and XVII of GATS.

4.4 The EC requested the Panel to find that the EC banana regime was not incompatible with the
Genera Agreement on Tariffs and Trade and other instruments of Annex 1A of the WTO Agreement.
In so far as the Panel might arrive at the opposite conclusion, the EC submitted that the Panel should
find that the EC banana regime was covered by the Loméwaiver. The EC further submitted that the
EC banana regime was not incompatible with the General Agreement on Trade in Services.
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B. TRADE IN GOODS

4.5 This part begins with a genera overview of the claims presented by the Complaining parties
and the responses of the European Communities. It is not intended to be a detailed or exhaustive
presentation, but to provide a clear picture of the structure of the arguments at a broad level. In this
regard it highlights the three major areas focused on by the Complaining parties and includes anumber
of horizontal issues raised by the EC. In order to provide a format for the many detailed claims, a
measur e-by-measure approach has then been taken addressing the detailed arguments concerning trade
in goods under three major headings:. tariff issues, allocation issues and licensing issues. Within these
genera headings, arguments by the Complaining partiesand the EC are broken down into more specific
sub-headings with the appropriate references made to horizontal issues at each stage.

1 GENERAL OVERVIEW OF THE CASE
(a) Overview of the claims presented by the Complaining parties

4.6 The Complaining parties presented their claimswithin three broad headings: (i) tariff issues;
(ii) allocation issues, and (iii) import licensing issues. Additiona specific claims were presented in
all areasas set out in the section which followsthe overview. Theresponses of the Complaining parties
with respect to the more horizontal arguments submitted by the EC in reply to the Complaining parties
initial claims are also given in the section dealing with the detailed arguments.

(i) Tariff issues

4.7 With respect to issues concerning the tariffs applied to the importation of bananas by the EC,
the Complaining parties submitted that the tariff quotd s tariff structure was challengeable because it
imposed differential rates as between third-country bananas on the one hand, and non-traditional ACP
bananas on the other. The application of such differential customs duties on the basis of foreign source
contradicted in a direct way the GATT's most fundamental guarantee of "non-discriminatory tariff
treatment” set forth in Article I:1.

4.8 In addition, Guatemalaand Honduras claimed that therates applicableto third-country bananas
breached thelong-standing EC' s GATT-bound tariff of 20 per cent ad valorem for the product, towhich
Guatemala continued to hold a claim.

(ii) Allocation issues

4.9 The Complaining parties submitted that the EC had alocated shares to its market among
supplying countries in amanner inconsistent with GATT Article XI11:2. It provided country-specific
alocations to some countries (ACP and BFA signatories), while not providing them to others with
similar or greater historical levelsof trade. Furthermore, intheir view most of theall ocations provided
to those favoured countries greatly exceeded the shares of trade they would be expected to obtain in
the absence of restrictions as set out in the chapeau to Article X111:2. The Complaining parties
considered that the EC also disregarded the principles of Article X1l when it provided the BFA
signatoriesthe exclusiveright toincreasetheir accesswhen other BFA countriesexperienced ashortfall
in the quantity they could supply to the EC.

4.10 Inaddition, Guatemaa and Honduras submitted that the banana regime's differential volume
restrictions by source fell within the prohibition of Article X111:1 of GATT and, in so far asthe system
conferred market advantages to some foreign sources over others, it was a violation of Article I:1.
Mexico and Ecuador submitted that the differentia treatment did not "similarly prohibit or restrict"
imports of third-country bananas and therefore was not consistent with Article XI111:1.
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(iii) I'mport licensing issues

4.11 TheComplaining parties argued that the EC regulationsimposed on imports from Latin America,
a licensing scheme that was highly complex. The system, both in its totality and in its individual
elements, created highly unfavourable conditions of competition compared to the simple arrangements
for traditional ACP bananas. Unnecessarily burdensome, discriminatory, trade-restrictive and trade-
distortive, thelicensing regimeimplicated both thebasic provisionsof the GATT andthe newer Uruguay
Round disciplines pertaining specifically tolicensing proceduresand trade-rel ated investment measures,
in the view of the Complaining parties. The implementation of the scheme, including the number of
implementing regulations issued, administrative procedures such as the two-round procedure used to
alocate licences, and the delays in the issuance of import licences, was not, in their view, consistent
with the provisions of the GATT and certain aspects of the Licensing Agreement.

4.12  Withintheimport licensing system, the Complaining parties argued that the core of the import
licensing system, i.e. the Category B operator criteria, was discriminatory under, inter alia, Articles |
and I1l of GATT and also in conflict with the Agreement on Trade-Related Investment Measures.
Thirty per cent of the in-quota quantity for the tariff quota was allocated to companies, known as
Category B operators, on the basis of three previous years marketings of EC bananas and imports
of ACP bananas. The exemption from export certificate requirements and the exclusive receipt of
hurricane licences provided additional advantages to Category B operators. Export certificates aso
constituted violations of non-discrimination and neutrality requirements in their own right.

4.13 Furthermore, the Complaining parties submitted that the activity function rule, under which
43 per cent of the licences were distributed to parties other than primary importers, and the manner
inwhich therulewas administered, additionally burdened and discriminated against importsfrom Latin
America. By its nature, it increased transaction costs because it distributed licences to parties that
did not previously import and who did not have the capacity to do so. The actual importers (those
who were engaged in procuring the bananas from overseas) had to link up with particular ripeners
or customsclearersor eveninvest inripening facilities, in order not toloseaportion of their entitlement
to import in the following year.

4.14  Inaddition, Ecuador argued that the EC import licensing regime was inconsistent with Article 4.2
of the Agreement on Agriculture because various features of it involved discretionary import licensing
which was not permitted by that Article.

(b) Overview of the responses presented by the European Communities

4.15 In addition to responding to specific claims (often on a subsidiary basis), the EC responded
with several broad argumentsof principle, or horizontal arguments. Theseargumentscovered, in most
cases, anumber of specific claimsset out by the Complaining parties. Therelevant argumentsincluded:
(i) the presence of two separate banana access regimes; (ii) GATT schedules and Articles | and XI1I
in the context of the Agreement on Agriculture; (iii) the non-applicability of the Agreement on Import
Licensing Proceduresto tariff quotas; and (iv) the non-applicability of Articles I11:4 and X of GATT
to border measures. In addition, in so far asthe Panel found that any aspects of the EC bananaregime
were incompatible with GATT and other agreements specified by the Complaining parties, the EC
argued the Panel should find that the banana regime was covered by the Lomé waiver. The details
of these horizontal arguments, along with related arguments by the Complaining parties, are provided
in the section containing detailed arguments which follows the overview.

(i) Separate regimes

4.16 The EC argued that the externa aspects of the EC common organization of the markets for
bananas consisted of two distinct regimes:
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€) theregimefor so-called traditional ACP bananaswhich should betreated in accordance
with the Lomé Convention and be given preferential treatment. Thisregime was now
covered by the waiver from the obligations of the European Communities under
paragraph 1 of Articlel of GATT with respect to the Fourth ACP - CEE Convention
of Lomé& and

(b) a bound rate of duty for imports in excess of tariff quota quantities and a tariff quota
alocation for al other bananas. Thiswas, in the view of the EC, anormal tariff quota
as exists for many agricultura products in many Members.

With respect to (b), non-traditional ACP bananas benefited from preferentia treatment which, in the
EC's view, was covered, as the traditiona ACP regime, by the Lomé waiver.

4.17  Given the two separate externa regimes for bananas, in the view of the EC no discrimination
(and consequent violation) could be aleged against the country dlocation within the tariff quota contained
inthe EC Schedule as compared to the traditional ACP allocation. Article X111 of GATT was relevant
and applicable only in so far as one specific quota or tariff quota was considered, and specificaly its
administration. No argument could be made under Article X111, in particular Article XI11:1, aleging
discrimination in the administration of two different regimes, which were independent one from the
other and each legally justified on a different basis. Likewise, any comparison between the licensing
system for traditional ACP bananas and the tariff quota licensing system for all other bananas had no
legal value and was not relevant. The EC argued that it was evident that the fact that the two separate
and independent regimes had margind differences in their respective licensing systems was not aviolation
of any GATT provision.

4.18 In the view of the EC, the conclusion that Article XIIl could not be applied simultaneously
to the two different and separate parts of the EC banana regime, was confirmed by the interpretation
of the scope of Articles| and X111 of GATT 1994. While both Articles contained a genera principle
of non-discrimination with regards to the importation or the exportation of like products originating
inal third countries, the evidence did not imply that the two provisions overlapped. Article X11l was
concerned only with the administration of each of the parts of the regime, and, in particular, all the
border measures related to the importation or exportation of the products subject to a specific quota.
Intheview of theEC, thisimpliedthat, in GATT terms, comparing, under theauthority of Article XII1,
the internal licensing requirements within the ACP traditional alocation to the requirements of the
tariff quota bound in the EC Schedule was legally wrong.

(i) GATT schedulesand Articles| and X111 in thecontext of the Agreement on Agriculture

4.19 The EC submitted that as bananas were an agricultura product, the tariff and tariff quota on
bananas were consolidations under the Agreement on Agriculture. Even though the old consolidated
tariff of the EC for bananas was deconsolidated and negotiations begun under Article XXVIII of
GATT 1947 with the countries which were (then) countries with initial negotiating rights or with a
principal supplying interest, in the end the tariff and tariff quota were consolidated in the framework
of the Uruguay Round. The EC argued that the consolidation and scheduling of concessions and
commitmentsin theagricultural sector followed itsown dynamic and its own rules during the Uruguay
Round and thisled, for instance, to the widespread recourse to tariff quotasin tariff scheduling; many
of these tariff quotas being country-specific, i.e. they listed alimited number of countries to which
they applied and for which certain quantities were reserved, while what was left was alocated to an
"others" category.

4.20 Inthe EC view, the specificity of the agricultura market access concessions was implicitly
recognized in Article 4 of the Agreement on Agriculture, where the existence of market access
concessions in this economic sector was specifically recorded and a special reference was made in its
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paragraph 1toschedules. Thisgavetheseschedulesaparticular statuswhichwasall themoreimportant
if one also drew Article 21 of the Agreement on Agriculture into the analysis which confirmed the
"agricultura specificity" in its clearest form and demonstrated that the rules of the Agreement on
Agriculture, including the Schedules specifically referred to in Article 4.1, superseded, if necessary,
the provisions of GATT 1994 and any agreement in Annex IA of the WTO Agreement.

4.21 Moreover, the EC considered that, as Article I1:7 of GATT 1994 clearly indicated, the EC
banana concession was an integral part of Part | of the GATT and was, therefore, to be considered
an integral part of Article!l and Article |l as appropriate. This was the acknowledgement of the fact
that concessionsweretheresult of multilateral negotiationsafter asometimeslongand difficult give-and-
takeprocess. Thepartiessolemnly accepted, by explicit and binding agreement duly reflected by internal
ratification or approval procedures, the content of the schedules mutually exchanged but only if and
when they considered that, asawhol e, the give-and-take processwas satisfactory or, at |east, acceptable
for them. Thisentailed the consequence that any application of the MFN principle set out in Article |
could not prevail per seonthetermsand conditionsof aconcession sincethiswould mean givingpriority
to one part of Article| on top of other parts of the same Article as supplemented by the concessions.

4.22  In the specific case of the EC banana concession, the EC argued that the CONTRACTING
PARTIES had agreed for thefirst time at the end of the Uruguay Round to the EC new bananaregime
based on the establishment of the EC tariff quota after the deconsolidation of the old and obsolete
20 per cent ad vaorem bound rate and the creation of the EC-wide internal banana market. All the
parties had agreed explicitly, knowingly and deliberately to this new concession: nothing could
subsequently justify any Member reopening the negotiations by contesting the interna balance of the
negotiation that had recently ended. Inthe EC view, thiswould be violating the fundamental principle
"pacta servanda sunt" as expressed in the Vienna Convention on the law of the Treaties and the
customary international law.

4.23 The provision of Article | of GATT thus could not be considered applicable as such to the
actual content of the EC banana tariff quota without taking into account the results of the Uruguay
Round negotiations. Membershad negotiated their commitments on bananasduring the Uruguay Round
in the framework of the agreed "agricultural specificity” and, therefore, no violation of Article XI1I
of GATT could be claimed with respect to the consolidated EC banana regime.

(iii) The non-applicability of the Agreement on Import Licensing Procedures to tariff
quotas

4.24  The EC submitted the opinion that, as far the Agreement on Import Licensing Procedures
(Licensing Agreement) was concerned, thetext specified that its scopewastoregulateall theprocedures,
others than customs operations, prior to the importation. The provisions of that agreement appeared
then asfurther specifications of someof therulescontained in Article X111 of GATT inwhich, inter alia,
explicit reference was made "to import licences issued in connection with import restrictions’. However,
nothingintheLicensing Agreement specified (like Article XI11:50f GATT) that it applied also to cases,
such as the banana tariff quota, where no import restriction was applied at the border. In the view
of the EC, the Licensing Agreement could not, therefore, be deemed applicable to cases where no
import restriction was applied at the border and, specifically, the banana tariff quota.

4.25 Furthermore, the EC argued that the existence of the licence could not be confused with the
physical importation of bananas: the licences were only needed to benefit from a particular duty rate
within the tariff quota, but not to physically import bananas, from any origin, into the EC customs
territory. Licences were tradable, and traded, and were not a "prior condition" to any importation
asreferred to in Article 1.1 of the Licensing Agreement; they were needed only for the application
of a specific duty rate. The fact that no limitation in quantities existed under the GATT-bound
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commitments was of paramount importance and, in the view of the EC should be sufficient to dismiss
the applicability of the Licensing Agreement to tariff quotas.

(iv) The non-applicability of ArticlesIl1:4 and X of GATT to border measures

4.26 The EC submitted that the bananatariff quotawas aset of border measures ensuring the correct
management of theregime, and not aset of rules applicable to bananas after they had cleared customs.
In the view of the EC, practically all measures concerning the functioning and the administration of
the tariff quota which concerned operators while importing bananas into the EC market were border
measuresand not internal rulesapplicableto all bananasafter they had beenintroducedinthe EC market.
This simple and undisputable reality had an important legal implication when applying GATT: the
internal sale and distribution system pertained to the internal rules applicable to that market and was
relevant to the imported goods only if and when those goods had cleared customs.

4.27  On the contrary, provisionslike Articles X1 and XI1I of GATT and the Licensing Agreement
clearly applied only to border measuresat the moment of theimportation or the exportation of aproduct
and did not concern any alleged discrimination in the application of internal measures after the product
had been cleared through customs. Consequently, the EC argued, it was impossible to alege that a
specific measure violated at the same time Articles 111:4 and X of GATT and Article XI1l of GATT
and/or the Licensing Agreement.

(v) The Lomé waiver

4.28 Onthebasis of the responses outlined above and specific arguments made by the EC, the EC
requested the Panel to find that the EC banana regime was not incompatible with GATT and other
instruments of Annex 1A of the WTO Agreement. In so far asthe Panel might arrive at the opposite
conclusion, the EC argued that the Panel should find that the EC banana regime was covered by the
Loméwaiver. The EC submitted that the L omé Convention was one of the most important instruments
of the EC's policy of development cooperation and as such was intended to "promote and expedite
the economic, cultura and socia development of the ACP States'. The Convention covered various
fields of cooperation, one of the most important being trade. Various provisions of the Convention
dealt directly withtradeand, al theseprovisions, aimsand objectivesapplied equal ly totradein bananas.
Moreover, the Convention also included a Protocol which covered bananas specifically and stated,
inter alia, that "no ACP State shall be placed, as regards access to its traditiona markets and its
advantages on those markets, in a less favourable situation than in the past or at present”. On 19
December 1994, the GATT Council, at the request of the EC, decided that " Subject to the terms and
conditions set out ..., the provisions of paragraph 1 of Article | of the General Agreement shall be
waived, until 29 February 2000, to the extent necessary to permit the European Communitiesto provide
preferential treatment for products originating in ACP States as required by the relevant provisions
of the Fourth Lomé Convention, without being required to extend the same preferential treatment to
like products of any other contracting party”.

4.29 Inthe view of the EC, in anaysing the waiver the following elements had to be taken into
account:

€) the Loméwaiver clearly stated that the provisions of paragraph 1 of Articlel of GATT
shall be waived to the extent necessary to permit the EC to provide preferentia treatment for
products originating in ACP States, and

(b) in the second part of paragraph 1 of thewaiver, the GATT Council had indicated that
the preferential treatment to be accorded by the EC was limited to what was required by the
relevant provisions of the Fourth Lomé Convention.
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The EC submitted that by the first part of paragraph 1 of thewaiver, the CONTRACTING PARTIES
had accepted the principle that the EC should be put in the position of fully respecting its obligations
vis-avisACP countriestoprovidethepreferentia treatment for products, including bananas, originating
in those countries. According to the waiver, the preferential treatment was "designed to promote the
expansion of tradeand economic devel opment of beneficiariesin amanner consistent with the objectives
of the Genera Agreement and with the trade, financial and development needs of the beneficiaries’
while not raising "undue barriers' or creating "undue difficulties for the trade of the other contracting
parties’. The EC argued that, as a consequence, any measure necessary to permit it to fulfil its
obligationsunder theL oméConvention toprovideapreferential treatmentto ACP countriesfor products
originating in those countries was covered by the waiver.

4.30 Furthermore, the EC submitted that the parties to the Lomé Convention understood their
agreement as implying that the EC was subject to the obligations of: (a) contributing to remedy the
instability in the revenues flowing from the marketing of ACP agricultura products by promoting trade
between those parties and by taking measures ensuring a trestment more favourable than the one accorded
to other countries benefiting of the MFN treatment for the product concerned; and (b) ensuring that
no ACP States shall be placed, as regards access to its traditional banana markets and its advantages
on those markets, in a less favourable situation than in the past or at present. The Lomé waiver,
therefore, covered any measuretaken by the EC in order to fulfil itslegal obligations asindicated under
the Lomé Convention with regards to any product originating in ACP countries, including bananas.
In the case of bananas, the legal obligations were fulfilled by the EC by: (@) creating a specific and
separateregimefor theimportation to the EC market of the ACP traditional bananaproduction; (b) by
the allocation to ACP countries of a limited share of the bound tariff quota at a duty-free rate, that
was lower that the MFN bound rate; (c) by amarginal reduction of the tariff rate applicable for the
importation of bananas outside the tariff quota; and (d) by facilitating trade and commercial relations
between the EC and the A CP countriesthrough the creation of the so-called Category B operator licences
to ensure that the quantities for which access opportunities were given could actually be sold and that
the EC could thus fulfil its obligations to guarantee traditional ACP bananas their existing advantages,
while not providing by this mean any incentive to purchase ACP bananas.

4.31 The EC also argued that the Panel was not empowered to give authoritative interpretation on
any agreement other than those under the agreements covered by the Uruguay Round of multilatera
trade negotiations as relevant for the settlement of the dispute within the terms of reference agreed
by the DSB inits meeting of the8 May 1996. In particular it could not interpret the extent of reciprocal
obligations under an agreement especidly any interpretation that contradicted the common understanding
of the contracting parties to that agreement.
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2. DETAILED ARGUMENTS
(a) Tariff issues

4.32  Thissection outlines the case concerning issues involving tariff matters. After a presentation
of the claims of the Complaining parties, the responses of the EC are outlined. As such, this section
contains the major arguments, including background and genera interpretative issues, of the EC and
the Complaining parties surrounding the Lomé waiver, which was the main argument presented by
the EC in response to the claims of the Complaining parties. Further arguments concerning the Lomé
waiver also appear in the following sections: (b) alocation issues; and (c) import licensing issues,
although in these cases, the basic arguments presented in this section are not repeated in detail.

4.33 The Complaining parties submitted that the tariff quota tariff structures arising out of
Regulation 404/93 were challengeable in that those structures imposed differential rates as between
third-country bananas, on the one hand, and non-traditional ACP bananas, on the other. In addition,
Guatemala and Hondur as submitted that the rates applicable to third-country bananas breached the
long-standing 20 per cent ad valorem EC GATT-bound rate, to which Guatemala continued to hold
aclam.

(i) Tariff preferences for non-traditional ACP banana imports
Arguments of the Complaining parties

4.34 The Complaining parties argued that the EC granted preferential treatment to so-called non-
traditional ACP bananas, which designation had come to mean not only countries that had not been
traditional suppliers, but amounts for traditional suppliers over and beyond the excessive quantities
already alocated to them. Within thetariff quotafor third countries, 90,000 tonnes of non-traditiona
ACP bananas entered duty free, while third-country bananas were dutied at the rate of ECU 75 per tonne.
Over-quota, non-traditional ACP bananas received a ECU 100 per tonne reduction below the MFN
rate applied to Latin American bananas. The Complaining parties considered that this differentia
trestment was a violation of the most-favoured-nation obligation trestment and therefore, in their opinion,
was inconsistent with Article | of the GATT.

4.35 Guatemala and Honduras submitted that the preferentia tariffs for non-traditiond ACP bananas
were not included in the EC's Uruguay Round Schedules or other parts of the Uruguay Round
Agreements. The application of such differential customs duties on the basis of foreign source
contradicted in adirect way the GATT's most fundamenta guarantee of tariff non-discrimination set
forth in Article I:1. Guatemala and Honduras argued that GATT panels had strictly construed this
tariff non-discrimination requirement, disallowing exceptions to beread into it that were never negotiated
or agreed to by the contracting parties. In Spain - Tariff Treatment of Unroasted Coffee, the panel
ruled that differences in the entered product arising from geographical or other factors could not be
considered a basis for avoiding Article | obligations.®* In EEC - Member Sates' Import Regimes for
Bananas, the panel further found that the trade impact of discriminatory tariff rates was irrelevant to
anArticlel:1violation.® In both that banana case and the subsequent oneinvolving bananas, the panels

®BISD 285102, para. 4.4 (adopted 11 June 1981); see also "EEC - Member States' Import Regimes for Bananas',
DS32/R, paras. 211, 375 (issued May 1993).

®DS32/R, paras. 214, 364-375 (issued 3 June 1993) (wherein the panel gave no weight to Respondent's argument that
the 20 per cent ad valorem tariff discrimination among suppliers could not be considered discriminatory because the rate
had notrade effect). Seealso"United States - Taxes on Petroleum and Certain Imported Substances', BISD 345136 (adopted
17 June 1987) (wherein the panel rejected an analogous argument by the United States that its discriminatory taxes and tax
differential were de minimis, and therefore did not nullify or impair benefits under the General Agreement).
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condemned preferential tariff rates accorded ACP bananasunder Articlel:1.%® Accordingto Guatemala
and Honduras, the EC ignored that legal standard by conferring a trade advantage on non-traditiona
ACP bananas over third-country bananas "in order to ensure satisfactory marketing of bananas
... originating in the ACP States."®” Admitted tariff discrimination had thus occurred, for which no
legitimate WTO defence could be shown.

Arguments of the EC

4.36 TheEC submitted it was clear that non-traditional ACP bananas had been dlocated a consolidated
share of the tariff quota up to 90,000 tonnes. However, non-traditional ACP bananas benefited from
apreferential treatment which was covered, just asthe ACP traditiona alocation, by the Loméwaiver,
consisting in duty-free importation for the quantities indicated in the tariff quota. Moreover, non-
traditional ACP bananas benefited from a preferential treatment of ECU 100 per tonne reduction from
the bound rate for imports outside the tariff quota. This preferential treatment was equally covered
by the Lomé waiver.

The Lomé waiver
Background on the Convention

4.37 The EC submitted that the Lomé IV Convention was an extremely broad treaty between the
EC and its member States on the one hand and 70 States of Africa, the Caribbean and the Pacific (ACP
States) on the other hand. It was one of the most important instruments of the EC's policy of
devel opment co-operation and as such was intended to " promote and expedite the economic, cultura
and socia development of the ACP States” (Article 1 of the Convention). The Convention had existed
in one form or another since the moment that many of these countries became independent from one
of themember States of the Community in the early 1960s, and there was the need for the replacement
of the Association regime for overseas territories as laid down in Article 131 of the EC Treaty.
Originally called the Yaoundé Convention, the treaty had evolved through many versions following
the latest insights of development policy into the present instrument for development cooperation,
including provisions on free trade, accompanied by many variegated cooperation provisions, a
stabilization system for agricultural commodities (" Stabex" ), aspecia financing system for countries
which were very dependent on mining activities (" Sysmin"), as well as a development fund ("EDF")
of considerable size.

4.38 Amongthevariousfieldscovered by the Convention, theEC consideredthat tradewascertainly
among the most important. Especialy with respect to the trade issues involved in the present case,
the EC referred to the following provisions of the Convention:

Article 15(a) of the Convention:

"trade development shall be aimed at developing, diversifying and increasing the ACP States
trade and improving their competitiveness.... The Contracting Parties undertake to use all

%"EEC - Member States' Import Regimes for Bananas', DS32/R, para. 375 (issued 3 June 1993); "EEC - Import Regime
for Bananas', DS38/R, para. 155 (issued 11 February 1994).

5Council Regulation (EEC) No. 404/93, recita fifteen.

& Stabex could be applied for ashortfall in income from banana exports to the Community (Article 187). Because Stabex
resources were finite and many products were covered by it, inreality it could not, and was not intended to, fully compensate
for such shortfalls. It aimed at stabilization instead of compensation. It provided a temporary cushion in case shortfals
were very abrupt.
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the means available under this Convention, including trade cooperation, financia and technical
cooperation for the achievement of this objective.”

Title|l on Trade Cooperation stated further in Article 167, which was one of the instruments of trade
devel opment:

"In the field of trade cooperation, the object of this Convention is to promote trade between
the ACP States and the Community",

and continued with:

"In pursuit of this objective, particular regard shall be had to securing effective additiona
advantages for ACP States' trade with the Community, and to improving the conditions of
access for their products to the market in order to accelerate the growth of their trade and,
in particular, of the flow of exports to the Community.".

All these provisions, aims and objectives applied equally to trade in bananas.

4.39 Moreover, atached to the Lomé Convention was Protocol 5 on bananas. Under this Protocol,
the EC had made another undertaking (in Article 1) to ensure that:

"In respect of its banana exports to the Community markets, no ACP State shall be placed
as regards access to its traditional markets and its advantages on those markets, in a less
favourable situation than in the past or at present.".

Similar preferential treatment was granted to ACP bananas under the earlier Lomé Conventions and
under the two Y aoundé Conventions, all of which had been notified to the relevant GATT bodies and
examined by working parties®.

4.40 The EC noted that origindly the free trade provisions of the Yaoundé Conventions were
reciprocal; later, at theinsistence of the ACP States themselves, aswell as somethird states, including
the United States, they were made unilateral in favour of the ACP States. Thiswas presently the case
and this system of free trade in favour of the ACP States, with the exception of some primarily
agricultural products (for which favourable tariff quotas were opened) was laid down in Article 168
of the Lomé Convention. This Article aso stipulated that even for those products which were not
subject to full free trade treatment by the Community, inter alia, because after the entry into force
of the Convention they had been made subject to a common organization of the market under the common
agricultura policy, a preference should be given to the ACP countries (Article 168(2)(a)(ii) together
with 168(2)(d)). This was the case for bananas.

4.41  Duringthenegotiationsof the Lomé Convention, the EC single market programmewas al ready
under way and it could be foreseen that this would have some repercussions on the way in which the
Banana Protocol was going to be applied. Hence a Joint Declaration relating to Protocol 5 was agreed
and included in Annex LXXIV to the Lomé Convention. According to thisinterpretative declaration,
the Community was not prevented by Article 1 of Protocol 5 from establishing common rules for
bananas, as long as no ACP State which was traditiona supplier to the Community, was placed as
regards access to and advantages in the Community, in aless favourable situation than in the past or
at the time of conclusion of the Lomé Convention. This interpretative declaration, while leaving the
liberty to the Community to unify the heterogeneous national rules which were in place at the time
when the Lomé Convention was concluded, put an obligation on the Community to preserve the

®Yaoundé I: BISD 14522 and 100; Yaoundé II: BISD 185/1333; Lomél: BISD 23546; LoméIl: BISD 295/119;
Lomé Ill: BISD 355/321.
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pre-existing situation as far as access to and advantages in the Community market for traditional ACP
bananas were concerned™.

Background on the waiver

4.42  The EC further noted that in the autumn of 1994 it took the initiative to obtain a waiver for
the Fourth Lomé Convention. Although the Community disagreed thoroughly with the report of the
so-called second Banana panel and could not accept that the L omé Convention did not respond to the
criteria of Article XX1V, it nevertheless availed itself the possibility to obtain such a waiver. This
wasintheinterest of legal security both for the Community and for itspartnersinthe Lomé Convention.
The most important provision of the waiver (L/7604), point 1, was as follows:

" Subject to thetermsand conditions set out hereunder, the provisionsof paragraph 1 of Article |
of the Genera Agreement shall be waived, until 29 February 2000, to the extent necessary
to permit the European Communitiesto provide preferential treatment for products originating
in ACP States asrequired by the relevant provisions of the Fourth Lomé Convention, without
being requiredto extend thesame preferential treatment tolike products of any other contracting

party."

4.43 The EC argued that the Lomé waiver was of great importance in permitting the Community
to give preferentia treatment pursuant to the provisions of the Convention, and the Banana Protocol
inparticular. Inthisway the partnersto the Convention could pursue their development strategy with
the minimum legal security and continuity that was absolutely required. There could be no doubt that
for bananas the relevant provisions of the Lomé Convention were such Articles as 15a, 168 and the
Banana Protocol asinterpreted by the declaration contained in Annex LXXIV. The preferentid treatment
contained in these provisions was not merely restricted to simple tariff preferences, but extended to
advantages on the market.

4.44  In reaching this position, the EC submitted that the following el ements should be taken into
account. Firstly, theLoméwaiver clearly stated that the provisionsof paragraph 1 of Articlel of GATT
shall be waived to the extent necessary to permit the EC to provide preferential treatment for products
originating in ACP States. By this first part of paragraph 1 of the waiver, the CONTRACTING
PARTIES accepted the principle that the EC should be put in the position of fully respecting its
obligations, vis-avis ACP countries, to provide the preferential treatment for products originating in
those countries. Bananas were products originating in those countries. Further, the preferential
treatment, waived from the application of Article I1:1 of GATT, was "... designed to promote the
expansi on of trade and economic devel opment of beneficiariesinamanner consistent with theobjectives
of the General Agreement and with the trade, financia and devel opment needs of the beneficiaries..."”
while not raising "undue barriers' or creating "undue difficulties for the trade of the other contracting
parties’. Consequently, intheview of the EC, any measurenecessary to permit it tofulfil itsobligations
under the Lomé Convention to provide preferential treatment to ACP countriesfor productsoriginating
in those countries was covered by the waiver.

4.45 The EC submitted that the second element to be taken into account related to the second part
of paragraph 1 of the waiver. The GATT Council, had indicated that the preferentia treatment to
be accorded by the EC within thelimits explained abovewas|limited to what wasrequired by therelevant
provisions of the Lomé Convention. The relevant provisions of the Lomé Convention as regards bananas
were, inter alia, Articles 153, 24, 168 and Protocol 5.

The Community made a declaration, contained in Annex LXXV to the Lomé IV Convention to the effect that the
new ACP States party to the Convention (i.e. Haiti and the Dominican Republic) were not considered as traditional suppliers.
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4.46 Before the entry into force of the common organization of the markets (COM) for bananas,
ACP bananas entered the Community duty free under Article 168(2)(a)(i) of the Lomé Convention.
These traditional quantities were therefore to be marketed enjoying the same advantages on the
Community market as "in the past or at present”, as guaranteed in Protocol 5, they had to therefore,
in the view of the EC, continue to enjoy duty-free access. As regards non-traditional quantities, the
EC submitted that since the entry into force of the COM, these fell under the scope of
Article 168(2)(a)(ii) which stated: "the Community shall take the necessary measures to ensure more
favourabletreatment than that granted to third countries benefiting from the most-favoured-nation clause
for the same products’. Moreover, Article 168(2)(d) first indent stated: "if during application of the
Convention, the Community subjects one or more products to common organisation of the market,
[whichisthe case for bananag] it shall reservetheright to adapt the import treatment for those products
originating in the ACP States, following consultations within the Council of Ministers'.

4.47  Whenthe common organization of themarketsfor bananaswas set up, the Council of Ministers,
in accordance with the above provision, decided that non-traditiond ACP quantities would enjoy duty-free
access (Article 18.1 of Council Regulation 404/93) within the tariff quota, thus ensuring that they were
treated more favourably than other third-country supplies which were subject to a duty of ECU 75
per tonne. Outside the tariff quota, more favourable treatment was also ensured as non-traditiona
ACP imports were subject, in 1995, to aduty rate of ECU 722 per tonne as opposed to ECU 822 per
tonne for other third-country supplies.

4.48 In summary, the EC submitted that the Parties to the Lomé Convention understood their
agreement as implying that the EC was subject to the obligations of: (a) contributing to remedy the
instability in the revenues flowing from the marketing of ACP agricultural products by promoting trade
between those parties and by taking measures ensuring a trestment more favourable than the one accorded
to other countries benefiting of the MFN treatment for the product concerned; and (b) ensuring that
no ACP States shall be placed, as regards access to its traditional banana markets and its advantages
onthosemarkets, in alessfavourable situation than in the past or at present. The EC argued, therefore,
that the Lomé waiver should be deemed to cover any measure taken by the EC in order to fulfil its
legal obligations as indicated under the Lomé Convention with regards to any product originating in
ACP countries, including bananas.

4.49 The EC argued that the legal obligations it set out were fulfilled by: (a) creating a specific
and separate system for the importation in the EC market of the ACP traditional banana production;
(b) by the alocation to ACP countries of a limited share of the bound tariff quota at a duty free rate,
that is lower that the MFN bound rate; (c) by a marginal reduction of the tariff rate applicable for
the importation of bananas outside the tariff quota; (d) by facilitating trade and commercial relations
between the EC and the A CP countriesthrough the creation of the so-called Category B operator licences
so as to ensure that the quantities for which access opportunities were given could actually be sold
and that the EC could thus fulfil its obligations to guarantee traditional ACP bananas their existing
advantages, while not providing by this mean any incentive to purchase ACP bananas.

450 The EC went on to remind the Panel that the scope of the present procedure was to consider
theextent of thereciprocal obligationsfor theMembers, partiesto thisprocedure, under the Agreements
covered by the Uruguay Round of Multilateral Trade Negotiations as relevant for the settlement of
the dispute within the terms of reference agreed by the DSB in its meeting of 8 May 1996. On the
contrary, the Panel was not empowered, in the EC view, to give authoritative interpretation on any
other agreement, in particular regarding the extent of the reciproca obligations under an agreement
for the contracting parties to that agreement, let alone any interpretation contradicting the common
understanding of the contracting parties to that agreement of their own reciprocal obligations.
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4.51 Intheview of the Complaining parties, not one measure at issue in the action fell within the
narrow parameters of the Lomé waiver. The Lomé waiver accordingly was not a defence for the
measures that were the subject of this dispute that were inconsistent with Article | of GATT.

4.52 The Complaining parties argued that the waiver only applied to violations of Article | "to the
extent necessary to permit the EC to provide preferential treatment” to ACP products "as required
by the relevant provisions' of the Lomé Convention. The waiver did not apply to al measures that
the EC might adopt under the Lomé Convention’s objectives. In their view, the Lomé Convention
left the EC with broad discretion permitting it to comply withitsWTO obligationsasit sought to develop
common rulesfor bananas. Inorder to determinewhether an EC measure which might violate Article |
was covered by the waiver, the Panel had therefore to reach a conclusion that such a measure was
"required" by the Lomé Convention.

4.53 The Complaining parties submitted that the EC had attempted to portray this dispute as being
"al about" the EC’'s need to meet its obligations under the Lomé Convention. The EC was subject
to numerous requirements under the Lomé Convention, many of which involved direct assistance and
development. * However, the Convention did not, according to the Complaining parties, cover non-
traditional ACP bananas at al, did not require the kind of licensing arrangements applied to Latin
American bananas, did not "guarantee" any specific level of imports from ACP countries, and was
thereforenot covered by the GATT waiver obtained in 1994 for violationsof GATT Articlel "required”
by therelevant provisionsof the Convention. Moreover, theEC provided trade preferenceswith respect
to a broad variety of exports, but had not seen fit to impose the kinds of licensing requirementsin
its MFEN trade with respect to those other products.

4.54  According to the Complaining parties, the EC had misidentified the provisions of the Lomé
Convention that were covered by the waiver and ignored the long-standing GATT interpretive framework
requiring the strict construction of waivers. Upon proper analysis, in the view of the Complaining
parties, the Panel could only conclude that the EC’s Lomé obligations with respect to trade in bananas
did not require it to adopt the measures for bananaimports that were the subject of this dispute. The
Complaining parties submitted that GATT panels had consistently considered that waiversfrom GATT
obligationsweregranted only in exceptional casesand should be construed narrowly withintheir explicit
terms. In the Sugar Headnote case, for example, the panel noted that because waivers abrogated
obligations under the basic rules of the GATT, they "are granted according to Article XXV:5 only
in ‘exceptional circumstances'," and "their terms and conditions consequently have to be interpreted
narrowly." " This approach was consistent with the approach of past panels in interpreting GATT

exceptions. ™

"See Article 186, guaranteeing export earnings under Stabex and the Financial Protocol, which required specific amounts
of EC aid to be earmarked for regional projects and emergency assistance.

"2See "United States - Restrictions on the Importation of Sugar and Sugar-Containing Products Applied under the 1955
Waiver and under the Headnote to the Schedule of Tariff Concessions’, adopted 7 November 1990, BISD 375228, para. 5.9;
see aso, E/PC/T/C.V/PV/9, p.8.

"See "United States - Countervailing Duties on Fresh, Chilled and Frozen Pork from Canada', adopted 11 July 1991,
BISD 38530, para. 4.4 (Article VI:3); "United States - Measures Affecting Alcoholic and Malt Beverages', adopted
19 June 1992, BISD 395206, para. 5.41 (Article XX(d)); "Canada - Import Restrictions on Ice Cream and Y oghurt", adopted
5 December 1989, BISD 36S/68, para. 59 (Article X1:2(c)).
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4.55 The Complaining parties further submitted that the Lomé waiver had been precisdy and narrowly
drawn up by the CONTRACTING PARTIES to waive only Article 1:17, and only "to the extent
necessary ... to provide preferential treatment for ... ACP States as required by the relevant provisions
of the Fourth Lomé Convention." "™ |n October 1994, the EC originally had requested abroader waiver,
one that extended to "preferential treatment ... as foreseen by the relevant provisions of the Fourth
LoméConvention.” TheUnited Statesand Guatemal ahad i nsi sted that the originally-proposed language
be changed to "preferential treatment ... as required by the relevant provisions of the Fourth Lomé
Convention." " The deletion of the term "foreseen" had clarified the intent to exclude from the Lomé
waiver's coverage any measure based solely upon an "authorization” or "exhortation” in the Lomé
Convention. The insertion of the term "as required” had further clarified that only those measures
that were mandatory and legally binding under the L omé Convention wereto be protected by thewaiver.
Thisdrafting correction, combined with the GATT principles of waiver interpretation, did not permit
theLoméwaiver to cover EC legislation allegedly based on L omé Convention objectives, authorizations
and exhortations. These were not, in the opinion of the Complaining parties, "requirements’ of the
Lomé Convention. As also observed in the context of Article XIIl of the GATT, the Lomé waiver’s
explicit application to Article | could not be read to extend directly or indirectly beyond Article | to
include other GATT or WTO obligations. The waiver for the Lomé Convention was not drafted to
take care of the banana problem; it applied to all products covered by the treaty. It could not be
presumed, in disregard of its explicitly limited application to Article I, to legitimize al EC banana
measures in force as of December 1994. This would be contrary to the drafting history of the Lomé
waiver and GATT practice. As stated by the working party examining the United States
Section 22 waiver:

"Since the [waiver] Decision refers to the provisions of Articles Il and XI of the Agreement,
it does not affect the obligations of the United States under any other provisions of the
Agreement. In particular, asits obligations under Article XI1Il are not affected, the United
States would acquire no right by virtue of this waiver to deviate from the rule of non-
discrimination provided for in that Article."”’

4.56 The Complaining parties were of the view that the deliberately chosen language of the Lomé
waiver and established principles of waiver interpretation confirmed that the EC bore the full burden
of demonstrating how its numerous discriminatory measures inconsistent with Articlel:1 werelegally
"required" by the relevant provisions of the Lomé Convention. The Complaining parties considered
that the EC had failed to meet that burden in al respects.

4.57 The EC reiterated that it requested the waiver on 10 October 1994 with the aim "to improve
legal certainty for the trade of ACP countries'. In response to a question by the Panel, the EC noted
that while the word "foreseen" in the original request was replaced by "required”, the change was not
a substantial one since the word "foreseen" was supposed to describe exactly the same intention as
"required”. Both words covered the preferential treatment which had been mutually agreed between
the parties to the Lomé Convention, ACP on the one side and EC on the other. Subject to minor
modifications, thetext approved by the CONTRACTING PARTIES corresponded to the one proposed

™Working Parties have been careful inwriting thetext of waivers to ensure that the language covered only those measures
for which the waiver was sought. See e.g. "United States - Caribbean Basin Economic Recovery Act", adopted
15 February 1985, BISD 31520, para. 1 (wherein the language of the waiver specificaly limited it to duty-free treatment
for products of Caribbean Basin countries benefiting from the CBI).

Lomé waiver, para. 1.
8See Minutes of the CONTRACTING PARTIES, SR 50/1.

™ mport Restrictions Imposed by the United States Under Section 22 of the United States Agricultural Adjustment Act",
5 March 1955, BISD 35141, para. 10.



WT/DS27/RIMEX
Page 41

by the EC. Indeed, during the procedure for approval under Article XXV, Guatemaa asked for
consultations in a letter dated 22 November 1994. Consultations were held the 30 November 1994
in the presence of arepresentative from Jamaica on behalf of the other ACP countries. During that
meeting, Guatemala had asked for some amendments to the text, in particular: preferential treatment
in paragraph 1 to be limited to "customs duties*; the word "unduly" in paragraph 3 to be deleted,;
and that the waiver not to cover fresh bananas. None of these suggestions were retained by the
Contracting parties. Inthe EC view, this meant, inter alia, that no doubt whatsoever could be raised
on the fact that the waiver covered preferential treatment resulting from measures taken by the EC
other than customs duties and that it concerned fresh bananas.

4,58 Inthe EC view it was clear from the text of the waiver itsalf, that the Lomé waiver concerned
"'preferential treatment’ for products originating in ACP States as required by relevant provisions of
the Fourth Lomé Convention...". Thewaiver did not refer to measures of any kind, let  one measures
of mandatory nature which should be allegedly present in the Lomé Convention. As already stated,
the EC and the ACP countries had undertaken a certain number of obligations. Among them, the EC
considered it was bound: (i) to ensure that no ACP State shall be placed, as regards access to its
traditional markets and its advantages on those markets, in aless favourable situation than in the past
or at present (Protocol 5, Article 1); (ii) to ensure more favourable treatment than that granted to third
countries benefiting from the most-favoured-nation clause for the same product (Article 168(2)(a)(ii));
(iii) touseall meansavailable under the Convention, including trade cooperation and those on financial
and technical cooperation, for the achievement of the abjective of trade development aimed at devel oping,
diversifying and increasing the ACP States trade and improving their competitiveness (Article 15a);
and (iv) to provide specia arrangementsfor the EC import of certain ACP productsin order to promote
and diversify trade between the contracting parties (Article 24, second indent).

4.59 Inthe EC view, what the Lomé waiver was about was the possibility for the EC not to extend
a particular preferentia treatment, required by the Lomé Convention under the above mentioned
provisions, to the other Members. What the Lomé waiver was not about was the examination of the
possibleviolation of any WTO provision by the measures taken by the EC to fulfil its obligations under
the Lomé Convention. There was therefore no reason why the Complaining parties (and the Panel)
should examine the content of the single measures taken by the EC with respect to the waiver and
Article I:1 of GATT 1994 and not their end result, the preferential treatment, which wasthe only matter
that was covered by the waiver. Even less evident was the argument raised that the measures taken
by the EC to fulfil its obligations under the Lomé Convention should be linked to any "mandate”,
"exhortation" or "authorization". Theword "required" was grammatically and logically linked to the
words"to providepreferential treatment” intheLoméwaiver. Thepreferentia treatment wastherefore
the centrd issue for the interpretation of the scope of the Lomé waiver: the Panel should verify if
and when preferentid trestment was required by the Lomé Convention and, according to this verification,
if that preferential treatment should be extended on an MFN basis to the other Members in application
of Article I:1 or be waived from this obligation. The means by which the preferential treatment was
achieved was of no avail for Article I:1 and, accordingly, for the interpretation of the scope of the
waiver. For this reason, any reference to EC secondary legislation was ill placed and not relevant
in this context. The EC submitted that the Panel should consider only the treatment for ACP bananas
whichwastheresult of suchlegislation. Any differentinterpretationwould radically changeaposteriori
the understanding among the CONTRACTING PARTIES on the scope of the waiver and undermine
the legal certainty that was the paramount reason that convinced the EC to request it in the first place.
The Lomé Convention alowed full discretion, therefore, as to which means (and specific measures)
the EC used to fulfil its obligations, in order that the overal objectives were met.

4.60 Furthermore, theterm "preferential treatment” were not ageneric expression but the evidence
of a specific will of the CONTRACTING PARTIES to waive that treatment from the obligations of
Article I:1, irrespective of the measures taken by the EC to achieve it. Previous waivers of similar
nature like United Sates - Caribbean Basin Countries, United States - Andean Trade Preferences Act,
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United States- Imports of Automotive Products, Canada - Commonwealth Caribbean Countriesreferred
much more specifically to ... provide duty-free treatment” and not to " preferentia treatment”. The
different wording underlined the extended scope of the waiver covering any preferential treatment
required by the Lomé Convention. A precedent in the same line could be found in the waiver
United States - Former Trust Territory of the Pacific I1slands.

4.61 Accordingtothe EC, thisinterpretation wasindisputable: the wholetext of the waiver referred
only to the preferential treatment. The EC referred in particular to the language in paragraph 5 where
reference was made to arequirement for an "annual report on the implementation of the preferential
treatment for products originating in ACP States', and paragraph 2 where an obligation was imposed
upon the parties to the Lomé Convention to "promptly notify the contracting parties of any changes
in the preferential treatment to products originating in ACP States'. Thus, the object of the Pandl's
examination was, according to the EC, limited to the verification of two elements: (i) the existence
of aprovision in the Lomé Convention requiring that a preferential treatment be granted to bananas
originating in ACP States; and (ii) that the preferentia treatment accorded did not manifestly "raise
undue barriers or create undue difficulties for the trade of other contracting parties’ as indicated in
the third considering clause of the preamble to the waiver.

4.62 The EC suggested that the Panel, having verified the existence of the obligations for the EC
to grant a preferential treatment for the bananas originating in ACP countries, accept that treatment
could not be extended to other Members unless evidence was submitted by the Complaining parties
that undue barriers or undue trade difficulties were created for the bananas imported from those
Complaining parties. According to the EC, this had never been shown by any of the Complaining
parties. Onthecontrary, thelegal and factual reality showed that while L atin American bananas entered
the EC market making full use of the EC tariff quota- whose sizewas not affected at all by the existence
of acompletely separate regime for ACP traditional bananas - the ACP traditional bananas were not
able to fill their quota under the ACP regime in spite of the preference granted to those countries by
the EC.

4.63 The Complaining parties noted that past reports had considered that the party invoking an
exception bore the burden of demonstrating that each measure inconsistent with the GATT met every
condition of the exception.” Both the EC and the ACP countries had sought to avoid this rigorous
examination by arguing that the Lomé Convention could only be interpreted by its signatories. The
second Banana pand had rejected asimilar argument in the context of the L omé Convention’s consistency
with GATT Article XXIV, finding that review of the Lomé Convention was required in order to
determine the EC’s obligations. The pand declared:

"If this view were endorsed, a mere communication of a contracting party invoking Article XX1V
could deprive al other contracting parties of their procedural rights under Article XXI11:2,
and therefore aso of the effective protection of their substantive rights."

4.64 The Complaining parties submitted that the DSB had conferred on this Panel broad terms of
reference. Paragraph 6 of the Loméwaiver, read in combination with Article 3 of the Understanding
in Respect of Waivers of Obligations Under the General Agreement on Tariffsand Trade 1994, further
clarified that aMember could request a panel to review the consistency of any measure with the terms
and conditions of the Lomé waiver. Article IX of the WTO Agreement further reflected the intent

"'EEC - Redtrictions on Imports of Dessert Apples - Complaint by Chile", adopted 22 June 1989, BISD 365/93, and
"EEC - Restrictions on Imports of Apples - Complaint by the United States’, adopted 22 June 1989, BISD 365135, para. 12.3.
See also "Canada - Administration of the Foreign Investment Review Act", para. 5.20; "United States - Countervailing
Duties on Fresh, Chilled and Frozen Pork from Canada', para. 4.4.

"Second Banana panel, paras. 156-158.
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of the Members to limit the use of waivers by increasing the number of votes required to approve a
waiver. Given the EC’'s claims that it was exempted from its Article I:1 obligations under the terms
of theLoméwaiver for several measures at issue, the Panel had no choice but to review the conformity
of al such measuresin order to satisfy itstermsof reference. UnlessthePanel undertook such areview,
only the parties to the Lomé Convention could determine the coverage of a WTO waiver, enabling
them to deviate from general WTO rules and obligations asthey saw fit and impinge on the procedural
and substantive rights of other Members.

4.65 The Complaining parties thus contested the EC's right to preclude the Panel from deciding
what was and what was not required or relevant under the Lomé Convention, by reserving for Lomé
signatories an exclusiveright to interpret thetreaty. Thisview was plainly inconsistent with the nature
of the Panel proceedings; if the waiver was conditioned on a particular application of the Lomé
Convention's relevant provisions (and the waiver was clearly a relevant provision of the WTO), the
Lomé Convention' srelevant provisions effectively amended the EC' s WTO obligations, and therefore,
were obviously within the Panel's terms of reference. Just as domestic laws and regulations were
routinely reviewed by GATT dispute settlement panels, the meaning of another agreement simply
presented a question of fact for the Panel to determine. If the Panel were to accept the argument put
forth by the EC, it would mean that the parties to the Lomé Convention could unilateraly determine
the scope of coverage of a WTO waiver, while Members or any panel interpreting the WTO could
not. This would be absurd in the Complaining parties view. The Complaining parties claimed that
as an exception to the General Agreement, awaiver must be strictly construed and the party invoking
the waiver bore the burden of showing that it applied. Inthisparticular instance, the burden was heavy
indeed, sincethewaiver wasonly for "required” violations. Inthe opinion of the Complaining parties,
the waiver did not give the EC carte blanche to adopt any discriminatory banana measure that it
considered consistent with the objectives of the Lomé Convention.

4.66 TheEC returned to its opinion that the Panel was not empowered to provide an interpretation
of an international agreement, on which it has no jurisdiction, which was different from the one upon
which the parties to that internationa agreement agree. In the EC view, the situation was legdly different
from the one described by the Complaining parties. When Panelswererequested to judge on an aleged
violation of certain WTO rules by measures implemented by a Member which were adopted in application
of domestic laws or regulations, those laws or regulations were an element of the violation itself and
therefore should be taken into the picture. In the present case, on the contrary, the Lomé Convention
was not an element of any aleged violation of any WTO provision. Moreover, with respect to the
Complaining parties argument, thoselawsor regulationsconcerned only oneMember and not an agreed
provision between two Members, or, between aMember and anon-member, as was also the case here.
In the particular case, an agreed interpretation about the extent of reciproca obligations - astheVienna
Convention stipulated in Article 31.3(a) and (b) and 31.4 - was an essential element of the correct
interpretation (and implementation) of the content of the agreement. Contrary to the description provided
by the Complaining parties, the Lomé waiver was concerned with preferentia treatment accorded by
the EC to products originating in ACP countries. No measure was referred to in the waiver since
no specific measure was actualy "required" by the Lomé Convention.

4.67 What the Panel should therefore verify when examining the scope of the waiver and its
application, was if a certain preferential treatment accorded by EC to ACP originating bananas was
"required" by the Lomé Convention itself; that wasif it was founded on an obligation flowing from
that Treaty. The provisions quoted earlier were of plain and direct comprehension, the EC argued,
and did not need any interpretative exercise so one might suggest that the Roman wisdom should be
(easily) followed: "in claris non fit interpretatio”. However, should any doubt concerning the
interpretation of a specific provision be raised, then only the parties to the Lomé Convention should
bethe ultimateauthoritiesfor the authentic interpretation of that clause. Thiswas even more necessary,
in the EC view, considering that the other parties to the Lomé Convention - that is the ACP States -
did not have the opportunity fully to defend their case in front of the Pandl. It could not be admitted
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that a party to an international agreement should be bound to an interpretation of that agreement that
the contracting parties might not share and against which they were not even allowed to exercise
completely their right of defence.

4.68 Inresponse to aquestion posed by the Panel, the EC further submitted that the last paragraph
of the Lomé waiver meant that any Member could complain of alack of observance of the terms or
conditions of the waiver. If the terms and conditions of a waiver were not fulfilled, this constituted
a breach of the waiver and a pand could make any rulings and recommendations pertaining to such
waiver, just as it can make such rulings and recommendations in respect of a breach of the GATT
and Annex 1A Agreements. The EC was, however, firmly convinced that a panel could not rule on
anon-violation complaint in respect of awaiver. Article 3(b) of the 1994 Understanding in Respect
of Waivers was clearly decided in error, because it was incoherent with standing case law on non-
violation complaints. Non-violation complaints could only be granted if the complaining party had
reasonabl e expectationsthat certain benefitswould accruetoit, but they had been nullified or impaired
by an act which was lawful under the GATT.® In the case of bananas, such reasonable expectations
had been entirely destroyed by the granting of the Lomé waiver as recently as 1994, when the banana
regime was already inforce. The only reasonable expectation that a Member could have, inthe EC's
view, was that theterms of the waiver would be respected and this could |ead to acomplaint concerning
the violation of thewaiver. Inthe case the question did not arise as the Complaining parties had never
seriously advanced a non-violation claim, whether during consultations, in their request for the
establishment of apanel, in their submissions, or during the first meeting with the panel. Moreover,
the Complaining parties had failed to discharge their special burden of justification under Article 26(a)
of theDSU. All thisdemonstrated, the EC argued, that the Panel should not entertain anon-violation
claim.

4.69 The Complaining parties considered that the EC’s assertion that the waiver covered any and
all kinds of preferential treatment that the EC decided to attribute to its Lomé Convention obligations
was aarming and without any basis. They asked how many measures, and with respect to how many
products, the EC would attempt to slip under such a broad waiver. In the view of the Complaining
parties, after having accepted a WTO waiver in terms of certain preferential treatment required by
the Lomé Convention, the EC could not now demand that dispute settlement panels refrain from any
examination of the relationship between the two sets of obligations, in particular what was "required
by" the Convention. The EC’s theory that the waiver covered ACP benefits negotiated between the
parties to the Convention (allegedly pursuant to broad Convention objectives) provided no security
to Members that had provided the waiver. Granting the EC the exclusiveright to interpret the waiver
would only encourage future violations of GATT Article | which would be inconsistent with WTO
objectives and practice. Thiswaswholly contrary to the purpose of WTO obligations; only theWTO
could interpret the Lomé waiver, and in order to do so, the Panel was required to examine what was
strictly required by the Lomé Convention.

4.70  With respect to the specific provisions of the Lomé Convention, Guatemala and Honduras
argued that both Protocol 5 and Annex L X X1V, thetwo L omé Convention provisionsthat most directly
addressed thetreatment of ACP bananas, pointedly emphasi zed that L omé Convention benefitsextended
only to traditional ACP suppliers. Article 1 of Protocol 5 contained the statement that:

"no ACP State shall be placed, as regards access to its traditional markets and its advantages
on those markets, in a less favourable situation than in the past or at present”.

Annex LXXIV, paragraph one, added emphasis to this traditional-supplier limitation:

8See "Treatment by Germany of Imports of Sardines’, BISD 15/58, para. 16 and "EEC - Payments and Subsidies Paid
to Processors and Producers of Oilseeds’, BISD 375/86, paras. 128-129.
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"[t]he Contracting parties agree that Article 1 of Protocol 5 does not prevent the Community
from establishing common rules for bananas, in full consultation with the ACP, as long as
no ACP State, traditional supplier to the Community, is placed as regards access to, and
advantages in, the Community, in aless favourable situation than in the past or at present.”

Inits Report of the ACP-EEC Council of Ministers, the EC further confirmed the narrow reach of the
benefits promised to thosetraditional ACP bananasuppliersby the LoméConvention. The EC rejected
in that Report the ACP claim that the Lomé Convention guaranteed them "quantities, market shares
and prices ..."; explaining that:

"the banana protocol only guaranteed the full application of Article 2 Lomé [now Article 168]
in case of the establishment of a common market organisation."®

Article 168 of the Lomé Convention, as delimited by Protocol 5 and Annex LXXIV, could only be
interpreted to authorize tariff preferences and direct aid as ameans of ensuring that no traditional ACP
State received less favourable access and advantages than those previously received.

4.71 The Complaining parties argued that in the first instance, the EC had mis-identified the
Lomé Convention's requirements pertaining to bananas. Itslist of relevant provisionsincluded articles
that did not fall within the reach of the Lomé waiver and omitted key provisions that did. By any
standard, Article 15(a) was not obligatory on the subject of bananas, but hortatory and non-specific.
Indeed, to the extent the language therein provided interpretive guidance on the issue of Lomé Convention
requirements, it cut directly against the claim that preferential ACP access had to be enhanced through
discriminatory licensing procedures for Latin American imports. As acknowledged by the EC inits
information memorandum regarding the signing in Mauritius of the Agreement Amending the Fourth
ACP-EC Convention of Lomé

"[@]ccording to this Article [15(a)], the main aim of trade development isto improve the ACP
States competitiveness rather than, as in the past, extract maximum value from preferential

arrangements... . ThePreferentia regimeisjust one anongst many ways of devel oping trade
n 82

4.72  Article 24 of the Lomé Convention was, according to the Complaining parties, even more genera
than Article 15(a), providing no requirement with respect to ACP bananas:

"In order to promote and diversify trade between the Contracting Parties, the Community and
the ACP Statesare agreed on: general trade provisions; specia arrangements for Community
import of certain ACP products; arrangementsto promote the development of the ACP States
trade and services, including tourism; [and] asystem of reciprocal information and consultation
designed to help apply the trade cooperation provisions of this Convention effectively.”

The European Court of Justice ("ECJ"), too, considered the EC's only Lomé Convention obligations
inthe areaof bananasto bethoselaid downin Article 168(2)(a)(ii), asexclusively defined and qualified
by Protocol 5 and Annexes LXXIV and LXXV.% The latter two "joint declarations" spoke directly

81See "Report of the ACP-EEC Council of Ministers', 1976-1980, Brussels, 1980, p.44. See also Manganza, G., "La
Convention de Lomé", Collection Mégret-droit de la CEE, vol. 13, p.317.

8EC Information Memorandum "Signing in Mauritius of the Agreement Amending the Fourth ACP-EC Convention
of Lomé (4 November 1995) - Results of the Mid-Term Review and Presentation of the Contents of the Agreement”, para. 2.3.3,
Brussels, 25 October 1995.

8" Federal Republic of Germany v. Council of the European Union", ECJ Case C-280/93, para. 101 (5 October 1994).
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to theissueof bananaobligations, but were omitted fromthe EC' sapparent list of " relevant provisions'.

Article 168 provided in the relevant part that for ACP products such as bananas that were subject to
acommon organization of the market or for which EC measures werein force relating to the imported
product: "the Community shall take the necessary measuresto ensure more favourable treatment than
that granted to third countries benefiting from the most-favoured-nation clausefor the same products."#
Protocol 5 on bananas, annexed to the Convention, set forth specific provisions relevant to banana
trade. These provisionsclearly superseded the more general provisionsin Article 168.%° The protocol

opened with a statement that:

"The Community and the ACP States agreeto the objectives of improving the conditions under
which the ACP States' bananas are produced and marketed and of continuing the advantages
enjoyed by traditional suppliersinaccordancewith the undertakingsof Articlel of this protocol
and agree that appropriate measures shall be taken for their implementation.”

Article 1 of Protocol 5 provided:

"In respect of its banana exports to the Community markets, no ACP State shall be placed,
as regards access to its traditiona markets and its advantages on those markets in a less
favourable situation than in the past or at present.”

Annex LXXI1V contained ajoint declaration appended to the Protocol that permitted the EC to derogate
fromitsobligationsunder the Lomé Convention in order to establish common rulesfor bananas, subject
to one condition. The declaration stated:

"The Contracting Parties agree that Article 1 of Protocol 5 does not prevent the Community
from establishing common rules for bananas, in full consultation with the ACP, as long as
no ACP State, traditional supplier to the Community, is placed as regards access to, and
advantages in, the Community, in aless favourable situation than in the past or at present.”

4.73 The Complaining parties submitted that Annex LXXV explicitly clarified that Haiti and the
Dominican Republic, because they "do not at present export to the Community”, were "accordingly
not considered as traditiona suppliers’, and therefore did not benefit from the Protocol or Joint
Declaration. The EC therefore had no specia obligations with respect to their exports of bananas.
With respect to traditiona suppliers, as set out in Annex LXXI1V, the EC was free to establish those
common rules for bananas it deemed appropriate (and presumably, consistent with its international
obligations) so long as it safeguarded a certain "situation” as regards past or present advantages with
respect to traditional suppliers. Asnoted above, the ECJ was asked to review Article 168 asit related
to non-traditional bananas and found that the "more favourable treatment” language of Article 168
was delimited by Protocol 5, Annex LXXIV and Annex LXXV to cover only access and advantages
accorded to traditiona ACP banana suppliers.?® The ECJ s narrow reliance on Protocol 5, Annex LXXIV
and Annex LXXV to define the Lomé Convention's banana reguirements was, according to the
Complaining parties, entirely consistent with recent EC statementsregardingthe EC' sL oméConvention
obligations on bananas.

BArticle 168(2)(a)(ii).

®According to the Complaining parties, even if they did not, Article 168 did not require duty-free treatment for non-
traditional ACP exports.

8" Federal Republic of Germany v. Council of the European Union", ECJ case ¢-280/93, para. 101. ("In accordance
with Protocol 5, the Community isobliged to permit the access, free of customs duty, only of the quantities of bananas actually
imported at zero duty in the best year before 1991 from each State which isatraditional supplier. Moreover, Annexes LXXIV
and LXXV relating to that Protocol confirm that the Community's only obligation isto maintain the advantages, with respect
to access of ACP bananas to the Community market, which the ACP States had before the Lomé Convention.")
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4.74 The EC referred to the reference made by the Complaining parties to Annexes LXXIV and
LXXV to the Lomé Convention, indicating that the EC had not listed them because, in the view of
the EC, they did not add anything to the main provisions, i.e. Article 168(2)(a)(ii) and Protocol 5 of
the Lomé Convention, which set out the fundamental obligationsfor the preferential treatment for ACP
bananas. In particular, Annex LXXV did nothing more than what the EC had acknowledged from
the very beginning of the procedure, that isthat bananas from Haiti and the Dominican Republic should
not be considered as traditional and should not be subject to the provisions of Protocol 5. They were
nevertheless covered by the provisions of Article 168(2)(a)(ii). According to the EC, and as set out
in Article 368 of the Lomé Convention, the Protocols to the Lomé Convention formed an integral part
of the Convention. Therefore, they constituted provisions of identical legal value asthe ones contained
in the main body of the Agreement, with the same legal value meaning identical binding effect on the
contracting parties. But identical did not mean more value or, worse, repealing force of one provision
vis-aVvis another existing provision under the same Agreement. Moreover, according to the EC, the
Panel did not even need to enter into the difficult subject of examining the relation between the two
provisions since no conflict existed between them: Protocol 5 applied only to traditional ACP bananas,
thus supplementing Article 168(2)(a)(ii) which, in turn, applied to ACP bananasin general and to non-
traditional ACP bananasin particular. Contrary to what the Complaining parties affirmed, there was
no contradiction between the position expressed by the Court of Justice of the European Communities
in its judgement in the case Germany v. Council of the European Union, C-280/93, published in ECJ
Reports, 1994, 1-5071 and the arguments developed by the EC in this procedure. In that decision
(paragraph 101, ab initio) the Court of Justice stated: "with respect to the establishment of a tariff
quota, theimport of bananasfrom ACP Statesfallsunder Article168(2)(g)(ii) of theLoméConvention."
The Court then added: "In accordance to Protocol 5, the Community is obliged to permit the access,
free of customs duty, only of the quantities of bananas actually imported "at zero duty" in the best
year before 1991 from each ACP State which isatraditional supplier.” The Court of Justice therefore
clearly distinguished the two regimes, the first, under the tariff quota (of which alimited amount is
allocated to non-traditional ACP bananas) and the second, under the traditional ACP alocation. The
correct conclusion was, asthe Court of Justice had clearly indicated, that both provisionswerein force
and applied.

4.75 The Complaining parties submitted that the combined effect of Article 1 of Protocol 5 and
Annexes LXXIV and LXXV was that the EC' s obligations were limited, first, to bananas from traditiona
supplierson thetraditional marketsand, second, to providing only arough approximation to each such
ACP supplier of the "situation" "as regards’ access and advantages that each supplier enjoyed in
particular EC markets before 1991, an obligation that had also to be read in light of the EC's need
to establish common rulesfor bananas. They contained no specific obligationswith respect to quantities
or pricesfor traditional suppliers, nor did they contain any obligations whatsoever with respect to non-
traditiond suppliers. In the opinion of the Complaining parties, nothing in Protocol 5 or other provisions
of the Lomé Convention required the EC to import certain volumes of bananas, to maintain acertain
free-on-board price, or to implement measures additional to tariff preferences. Moreover, the Lomé
Convention did not require country-specific allocations or even ageneral tariff quotafor ACP bananas.
Furthermore, the Complaining parties submitted, the EC had no obligations whatsoever with respect
to bananas from ACP States exceeding historica amounts or to non-traditiona shippers. The requirement
was a genera one, relating only to the "situation” "as regards" access and advantages prevailing in
particular markets before Regulation 404/93.

4.76  The Complaining parties noted the EC had indeed admitted that it was not required to maintain
any free-on-board price, nor any particular volume, an interpretation that was consistent with the view
of EC ministers expressed to ACP ministersin 1980. The Complaining parties considered that the
EC had conceded that its only obligation was to maintain conditions by which each traditional ACP
State’ s bananas could be effectively sold on the EC market, and that it had admitted that "the means
to achieve this are diverse, and are not necessarily limited to tariff changes'. The EC had also by
implication acknowledged that with respect to at least some traditiona ACP exports, a mere tariff
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reduction from MFN rates would be sufficient to ensure that the EC had met its obligations to ensure
areal and effectiveopportunity toimport. AccordingtotheComplaining parties, if theEC' sobligations
with respect to an ACP State could be met by tariff preferences alone, then all the other measureswere
obviously not covered by the waiver.

4.77 This interpretation of Protocol 5 and Annex LXXIV was confirmed, in the view of the
Complaining parties, by the very different language employed by other provisions of the Lomé
Convention in which such guarantees were explicitly provided. For example, Article 213 contained
special undertakingson sugar, and Protocol 8, containing thetext of Protocol 3 on ACP sugar provided
that:

"The Community undertakes for an indefinite period to purchase and import, at guaranteed
prices, specific quantities of cane sugar, raw or white, which originate in the ACP States and
which these states undertake to deliver to it."

Other Articles in the Protocol aso set forth specific quantities that had to be guaranteed. In addition,
Protocol 7 on beef and veal stated:

"The Community and the ACP States agreeto take the special measures set out bel ow to enable
ACP States which are traditional exporters of beef and vea to maintain their position on the
Community market, thus guaranteeing a certain level of income for their producers.”

Thus, if the EC had wanted to "guarantee" alevel of access or advantages, it would, in the opinion
of the Complaining parties, have used the appropriate languageto do so. Instead, the Banana Protocol
only required the maintenance of a genera "situation” as regards access and advantages with respect
toeach supplier. Intheopinion of the Complaining parties, a"situation" meant acombination of factors
contributing to a " snapshot" of the whole. The use of thisterm in the Lomé Convention implied that
no single element of that situation was guaranteed.

4.78 To anayze what "advantages' were relevant to the pre-404 "situation” of "each ACP State",
itwas, accordingtothe Complaining parties, necessary toidentify precisely those advantagesthat existed
for each particular statein the past and at thetime Regulation 404/93 was promulgated. Anexamination
of thisissuerevesl ed that the access and advantages being provided to each ACP State under the current
regime substantially exceeded the access and advantages provided by European countriesto any single
ACP State under previous national regimes. Before the implementation of Regulation 404/93, ACP
exports to al member States were duty free. In the Netherlands, Belgium, Luxembourg, Denmark,
Ireland and (beginning in 1990) Greece, each ACP State had to compete solely on the basis of atariff
preference of 20 per cent. In Germany, there was no such tariff preference at al, and the import
guantities permitted reflected German demand. Spain did not authorize access of ACP bananas, and
Portugal subjected most ACP bananas to quantitative restrictions established to protect domestic
production, with Latin American bananas supplying the bulk of imports under the quota. In Italy,
theonly ACP Statewith reserved accesswas Somalia. Franceand the United Kingdom, which normally
did not alow significant imports from Latin America, werethe only countries to which ACP suppliers
on the whole had substantial access reserved for them. Even there, however, no ACP State had a
country-specific allocation "reserved” for it. Indeed, traditionally established trading practices - such
as Geest’ s domination of United Kingdom imports from the Windward Islands, and France' s division
of its market into two-thirds for its domestic suppliers and one-third for its former colonies in West
Africa - limited access for various ACP origins.®’

First Banana panel, paras. 19-39.
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4.79 Asalega matter, therefore, the Complaining parties submitted, with theexception of Somalia,
eachindividual ACP State had received protectionfrom competitionin only oneof two member States -
the United Kingdom or France. In neither case did the ACP bananas in question have a guarantee
that either output or past shipment levels would be admitted.  In France, total imports were limited
by government estimates of French consumption needs. The high price of bananas kept per capita
consumptionlow - at one-half of Germany’slevel. TheUnited Kingdom, whichwas supplied primarily
by Jamaica and the Windward Islands, imported most of what these countries produced. Geest, the
exclusive importer of Windward Island bananas, sold bananas on a consignment basis, did not invest
in banana production and, therefore, wasinterested in shipping as many bananas as possible (with little
regardto quality). Inneither country wasany individual ACP State protected against competition from
other ACP bananas. While importers in these closed markets experienced little competition, ACP
bananas had to compete with other ACP bananas to enter even these protected markets. For example,
Jamaica, the Windward Islands, Belize and Suriname competed for the United Kingdom market.
Cameroon, Madagascar and Cote d' Ivoire competed for one-third of the French market. ACP saes
in both markets depended on an annual assessment of consumption needs and price conditions by the
relevant competent authorities.

4.80 Moreover, the Complaining parties noted, none of the European regimes ever guaranteed that
any ACP country could send their best shipments from 1962, 1972 or any other period of time. An
examination of the dates for the ACP s so-cdled "best ever” exports demondtrated this point. If countries
were guaranteed sales at such alevel until 1993, why would their "best ever" levels of exportsto the
EC have occurred 20 to 30 years ago? For example, Jamaica stated that its "best ever" shipment
(201,000 tonnes) tothe EC took placein 1965; yet despitethe EC’ s claimsthat Jamai cawas guaranteed
thisbest ever level from themid-1970s onward, Jamai cachoseto ship annual amountsthat were usually
one third, and often less that 10 per cent, of this "best ever" quantity.

481 In sum, the Complaining parties argued, the "situation” for ACP bananas before
Regulation 404/93 was hardly as favourable as the situation crested by Regulation 404/93. The excessive
country-specific allocations provided by Regulation 404/93, the duty-freetreatment for these amounts,
the specia provisions for so-called non-traditional ACP bananas, the Category B licence criteria,
hurricanelicencesand the excessively burdensomeimport licensing system imposed on L atin American
bananas provided ACP States with a competitive advantage they never previously enjoyed. The fact
that the Lomé Convention did not provide any requirement to import certain volumes, to maintain a
certainpriceor toimplement any other measuresto guarantee market presencewasindirectly recognized
by the ECJin the case interpreting the EC’s obligations. In distinguishing the EC’s obligations with
respect to non-traditional bananas, the ECJ noted that the EC was only required "to permit the access'
freeof duty with respect to historical quantitiesof bananas.®® Eventhe ECJ, therefore, only considered
Protocol 5 to apply to access opportunities, not sales guarantees. The Commission's 25-page
interdepartmental optionsreport preparedin 1992, Setting Up the Internal Market in the Banana Sector,
reflected a broader variety of possible approaches. That report explored severd single-market dternatives
that the Commission deemed satisfied the EC's Lomé Convention commitments on bananas.® The
dternatives included tariff preferences, a programme of financid and technica assistance, a compensation
mechanism, a"flexible" dollar-zone quota wherein annua growth would be guaranteed and the possibility
of safeguards, as well as a partnership arrangement through which traditional marketers of Latin
American bananas would be provided licences on the basis of purchases of ACP and EC bananas.
This report did not include the particular measures currently in force.

4.82 TheEC reiterated itsview that Protocol 5, Article 1, was self explanatory inindicating clearly
theobligationsonthe EC. Asthe EC had spelled out, the EC had fulfilled itsobligationsby: (i) creating

8" Federal Republic of Germany v. Council of the European Union", para. 101.

®In describing those commitments, the report spesks only of Protocol 5. See, e.g. paras. 16 and 41.
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a specific and separate system for the importation in the EC market of the ACP traditiona banana
production; and (ii) by facilitating tradeand commercia relationsbetweenthe EC andthe ACP countries
through the creation of the so-called Category B licences so as to ensure that the quantities for which
access opportunities were given an effective and not only theoretical opportunity to be sold, thus
guaranteeing traditional ACP bananas their existing advantages, while not providing by this mean any
incentive to purchase ACP bananas. The EC was under alegal obligation under the Lomé Convention
to ensure, for traditional quantities of ACP bananas, not just the opportunity of pre-existing access
tothe EC market, but al so the existing advantages on the Community market at thelevel of their highest
sendings in any one year up to and including 1990 (the year the L omé Convention entered into force).
Thiswas certainly an obligation to ensure areal and effective opportunity to import but did not mean
that the EC was obliged to effectively import certain volumes of bananas.

4.83 The EC reminded the Pandl that the regime was a market organisation. It set out conditions
governing themarket, but it wasnot the Commissionitself, or EC member Stateswho did theimporting.
Thus the guarantee was not that certain volumes were imported, but that market access, in principle
and in practice, was maintained, i.e. that the market organisation was structured in such a way that
the traditional ACP suppliers were able to find outlets for their bananas. Thiswas much more subtle,
and in fact more difficult than simply agreeing to purchase their bananas, because it implied creating
a commercia climate in which traditional ACP bananas were attractive to commercial companies.
In the same line of reasoning, the EC noted that even if it was not obliged to maintain acertain free-on-
board price, it was certainly obliged to maintain conditions by which the ACP bananas could effectively
be sold on the EC market, thus guaranteeing the advantages on that market. The means to achieve
thiswere diverse and were not necessarily limited to tariff changes. The so-called Category B licences
were another means to guarantee the advantages on the EC market through the reinforced and effective
opportunity to import ACP bananas. One point to be retained in any case was that ACP bananas were
now exposed to more competition than they were before the entry into force of the EC wide banana
market, not less.

4.84 Inthislight, the EC recalled the differences in conditions of production had been documented
in astudy on ACP banana production conducted by CIRAD®. This study found that for 1993, production
costs averaged on anational basis, ranged from ECU 325 per tonneto ECU 440 per tonne ($381-$515
per tonne or $6.9-$9.4 per 40 Ib box (18.14 kg)) depending on the country. Consideration of f.o.b.
prices showed that in 1995, Caribbean ACP countries received approximately $9 per box and African
ACP countriesapproximately $8 per box (thesefigureshad changed littlesince 1994). A corresponding
examination of 1994 f.0.b. prices for Latin American bananas sent to Europe (source UNSO) ranges
from $3.7 per box in Guatemala, through $3.8 per box in Honduras, $4.21 per box in Ecuador, $5.1
per box in Colombia to $5.2 per box in Costa Rica. The EC noted, therefore, that even the most
competitive ACP countries had production costs well above the prices paid to even the most expensive
Latin American suppliers, and that FOB prices for ACP bananas were approximately double those
for Latin American sourced fruit; thus ACP countriesrequired specia preferentia treatment to market
their bananas. (Further arguments concerning, inter alia, ACP production costs are given below in
section IV.B.2(c) - Import licensing issues.)

4.85 The EC submitted that the Complaining parties attempted to reduce the scope of Article 1 of
Protocol 5 of the Lomé Convention by mainly two means: first of all by establishing comparisons
between the provisions on bananas under the Convention and those concerning other agricultura products
like sugar, beef or veal etc. Thiswas an extraordinary way of interpreting an international agreement
in the EC's view. Under Article 31, paragraphs 1 and 3, of the Vienna Convention on the Law of
the Treaties, the need to depart from the text of the agreement in order to interpret its provisions was
limited to a case where the text itself was unclear or ambiguous and when the parties could not agree

“Centre de Coopération Internationale en Recherche Agronomique pour le Développement, Montpellier.
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on its interpretation. Article 1 of Protocol 5 was according to the EC, clear and unambiguous.
Moreover, the contracting parties to the Lomé Convention agreed completely about how it should be
interpreted. This interpretation was acknowledged by the parties to have been correctly reflected in
the EC legidation providing for preferential treatment for the ACP traditional bananas. The second
way of reducing the scope of Article 1 of Protocol 5 was to try to shift the interpretation to subtle,
and rather arcane differences between a "guarantee of a level of access' and the "maintenance of a
genera situation as regards access and advantages with respect to each supplier”. The attempt was
so subtlethat it tended to be invisible and one might find the end result surprisingly identical. In fact,
the EC could agree that the text of Protocol 5 of the Lomé Convention referred to "situations'. But
this in a context of a negative phrase stating that "no ACP State shall be placed, as regard access to
its traditional markets and its advantages on those markets, in a less favourable situation than in the
past or at present”. The contracting parties to the Lomé Convention agreed that this unambiguous
text meant what it said: any aspect of the access to the EC market of ACP bananas and, moreover,
any advantage on those markets should be maintained in anot less favourabl e situation than in the past
(before theentry into force of the Lomé Convention) or at present (taking into account existing realities
which were not present in the past but still affected the access of bananas to the EC market and their
advantages on this market). A situation was a combination of circumstances at a given moment: this
meant that the single elements might change through time while not affecting the compliance with
Article 1 of Protocol 5 if the overal result, the situation of access to the EC market and of advantages
on that market, was maintained. This was again something the EC had always indicated and that
fundamentally contradicted and undermined the Complaining parties' suggestion that the waiver was
concerned with "required" measures and not, more correctly as the EC had aways maintained, with
the end result of their application, the "preferential treatment”. The EC's anadysis showed beyond
any doubt, in the view of the EC, that the reading the Complaining parties have made Article 1 of
Protocol 5 was not only restricted but, more fundamentaly, wrong.

4.86 The Complaining parties considered that the EC had admitted that its only real requirement
under the Convention was to maintain " conditions of effective sale" for ACP bananas. Although the
EC had conceded that this did not require guaranteed volumes, prices or market shares, it had shed
nofurther light onthisalegedrequirement. Instead, it had asked Memberstogiveitunlimited discretion
to promote ACP interests asit saw fit, evenif it meant choosing options that were most likely to create
unnecessary barriers and burdens for other developing countries in the WTO - with respect not only
to bananas but to the great number of other products covered by the Convention. The Complaining
parties considered such a theory was inconsistent with what the WTO represented for developing
countries. In particular, if the waiver was permitted to erect such non-tariff barriers against exports
of non-ACP developing countries, the WTO could hardly meet its objective of ensuring that all
developing countries secured a " share in the growth of international trade". The Complaining parties
further stated that they did not seek the destruction of ACP banana production, but only asked that
preferences be provided in accordance with the WTO. Furthermore, they did not see why the needs
of ACP countries should be met at the expense of the most basic principle of international trade upon
which dl countriesrelied to develop, that of comparative advantage. Finally, the Complaining parties
considered that if the EC werereally interested in hel ping devel oping countries, it would adopt asystem
that encouraged banana consumption in the EC and permitted the market to grow at its previous rate.
Such a course would create jobs in al banana exporting countries.

Parties subsequent arguments - non-traditional ACP tariff preferences

4.87 The EC referred to the horizontal issue of the Lomé waiver and noted it had shown that it
covered not only traditional ACP tariff preferences, but alsotariff preferencesapplied to non-traditiona
ACP banana imports. Specifically with respect to the Complaining parties argument that the EC
preferential treatment to non-traditional ACP bananas was inconsistent with Article | of the GATT,
the EC recalled that the preferentia treatment accorded to ACP bananas within the tariff quota (duty
free for 90,000 tonnes) and when applying duty beyond the tariff quota (ECU 100 per tonne less than
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the bound duty) was not part of the EC Schedule LXXX, since it flowed directly from the relevant
obligations under the Lomé Convention and was therefore covered by the Lomé waiver. Although
non-traditiona ACP bananas were not covered by the obligations of the EC under Article 1 of Protocol 5,
under Article 168(2)(a)(ii) the EC had undertaken to "take the necessary measures to ensure more
favourabletreatment than that granted to third countries benefiting from the most-favoured-nation clause
for the same product”. This provision did not exclude bananas. The complainants argument was thus
based on the wrong assumption that the Loméwaiver covered only the preferentia treatment accorded
by the EC to ACP countries which was related to the sole obligations under Protocol 5 to the Lomé
Convention, and, more particularly, to the sole Article 1 of that Protocol. The genera interpretative
arguments set out above showed, in the view of the EC why this understanding was wrong and did
not correspond either to the will of the contracting parties to the Lomé convention or to the scope of
the Lomeé waiver itself.

4.88 A duty-freetreatment was amore favourabletreatment than aECU 75 per tonne duty imposed
as MFN treatment within the tariff quota. A reduction of ECU 100 per tonne was more favourable
treatment than the MFN treatment for quantities imported outside the tariff quota. No extension of
this treatment to any other Member under Article I:1 of GATT could be claimed in the light of the
terms of the Lomé waiver. Asfar as the fact that a certain quantity of bananas of ACP origin were
benefiting from this more favourable treatment (and not countries, as the complainants had phrased
it), morefavourabletreatment included not only tariff preferences but any other preferencewhich might
be appropriate in the circumstances of the case to achieve the objectives under the Lomé Convention.
While implementing this more favourable treatment obligation by according a duty free treatment to
non-traditional ACP bananas, the EC had substantially limited that treatment to a capped quantity of
bananas, thus striking a very difficult political balance between different interests on the market; it
amounted to a concerted effort between the ACP and the EC to maintain a fair balance between their
access to the EC market and the general MFN treatment. It was redlly paradoxical, in the opinion
of the EC, that this limitation should be seen as a violation of WTO rules: this approach should be
dismissed.

4.89 Moreover, the EC submitted, Article 168(2)(d), first indent, stated that:

"If during application of the Convention, the EC subjects one or more products to common
organisation of the market..., it shal reserve theright to adapt the import treatment for those
products originating in the ACP States, following consultations within the Council of Ministers'.

Consequently, when the common organisation of the market for bananas was set up, the Council of
Ministers decided that non-traditional ACP quantities of bananas should enjoy duty-free access
(Article 18(1) of Regulation 404/93) within the EC tariff quota, thus ensuring that they were treated
more favourably than other third-country suppliers who were subject to a duty of ECU 75 per tonne.

4.90 According to Guatemala and Honduras, they had shown that the Lomé Convention, as qudified
by Protocol 5 and Annex LXXIV, solely required the provision of duty-free access and specified direct
aid to traditional ACP banana suppliers. Since non-traditional banana preferences were not covered
by the Lomé Convention, they could not be considered to be "required by the relevant provisions of
the Fourth Lomé Convention" such that the Lomé waiver would apply.®* The tariff discrimination
a issue likewise found no support under the three limited exceptions to Article I:1 contained in
Articles 1:2, XX and XXIV of GATT.

491 TheComplaining parties submitted that the EC had not denied that its application of preferentia
tariff ratesto so-called non-traditional ACP bananaswasinconsistent with Articlel:1of GATT. Rather,

% omé waiver, para. 1.
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the EC had claimed that Article 168 of the Lomé Convention required it to provide this treatment and
that, accordingly, the discrimination at issue was alowed by the Lomé waiver. The EC’s claim
contradicted, in the opinion of the Complaining parties, its statement in its Report on the Operation
of the Banana Regime that "the Community' s obligations to the ACP States as embodied by the Lomé
Convention have to be honoured. On bananas, these are set out in Protocol 5 to the Convention."
The EC's claim also contradicted the understanding EC Commission officials had concerning EC
obligations under the L omé Convention in 1992 when making plansfor asinglemarket. Inconsidering
various options, EC Commission officials did not consider that the L omé Convention required the EC
to provide anything more than most-favoured-nation treatment to non-traditional ACP bananas. For
example, the Commission’s May 1992 options paper stated that " bananas from the non-traditional ACP
suppliers and non-traditional quantities from traditional ACP suppliers would be treated in the same
way as bananas from the dollar zone."** A review of therelevant provisions of the Lomé Convention,
confirmed that nothing required the EC to provide this preferential treatment to bananas from non-
traditional ACP suppliers or with respect to quantities exceeding historical shipments of traditional
ACP suppliers.

4.92  Asdiscussed above, the Complaining partiesargued that, Article 168 of the Lomé Convention
was exclusively defined and qualified by Protocol 5 and Annexes L XXIV and LXXV. SinceProtocol 5
and the two relevant Annexes spoke only of traditional suppliers and referenced the past or present
"situation” (up to 1991), the "non-traditional” quantities receiving any preference under the regime
could not possibly be considered required by the Lomé Convention. By definition, with respect to
traditional suppliers, non-traditional bananas werethose exceeding traditional amounts. Annex LXXV
explicitly excluded the non-traditional suppliersfrom EC obligations. Moreover, the EC Commission
recognizedinits1992 optionsreport that preferential alocationsor tariff treatment for " non-traditiona”
ACP bananas were not required by the Lomé Convention when it discussed what it deemed to be a
Lomé Convention - consistent " partnership” option in which "non-traditional ACP suppliers and non-
traditional quantities from traditional ACP suppliers [were to] be treated in the same way as bananas
from the dollar zone."**

4.93  With respect to the duty-free trestment provided to non-traditiond ACP bananas, the Complaining
parties considered that one needed to look no further than to the EC’s own highest legal authority for
acontradiction of the EC’s position in this case. Inits Judgment of 5 October 1994, on the challenge
brought by Germany against the EC Council (Case C-280-93), the EC Court of Justice interpreted
Protocol 5 of the Lomé Convention as limiting the EC’s obligations on bananas. The Court declared
that the EC was obliged to permit the access, free of customs duty, only of the quantities of bananas
actually imported at zero duty in the best year before 1991 from each traditional ACP State. The
Court noted that Annexes LXXIV and LXXV "confirm that the EC’s only obligation is to maintain
the advantages, with respect to access of ACP bananas to the EC market, which the ACP States had
before the Lomé Convention.” In sum, this meant, according to the Complaining parties, that there
was no requirement to provide duty-free treatment to suppliers such as the Dominican Republic, that
had not been party to the earlier Lomé Conventions, and there was no access or advantage obligation
whatever withrespect to quantitiesthat exceeded theso-called traditional amounts supplied by traditional
suppliers such as the Cote d'Ivoire and Cameroon. Protocol 5, which was specifically applicable to
bananas, superseded any more genera obligations in the Lomé Convention. Therefore, since the
discrimination was not required by the Lomé Convention, the EC was obliged, by Article I:1 of the
GATT, toaccord immediately and unconditionally to third countries the same treatment as it accorded
to non-traditional ACP bananas.

2" Report on the Operation of the Banana Regime", Commission of the European Communities, SEC (95) 1565 fina, p.2.
9" Setting Up the Internal Market", para. 69.

“ldem.
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4.94  With respect to the specific reference made by the Complaining parties to the Court of Justice
of the European Communities in itsjudgement in the case Germany v. Council of the European Union.
The EC submitted that there was no contradiction between the position expressed. In the decision
the Court of Justice stated: "with respect to the establishment of atariff quota, the import of bananas
from ACP States falls under Article 168(2)(a)(ii) of the Lomé Convention". The Court then added:
"In accordance to Protocol 5, the Community is obliged to permit the access, free of customs duty,
only of the quantities of bananas actually imported "at zero duty” in the best year before 1991 from
each ACP State which isatraditional supplier.” The Court of Justice therefore clearly distinguished
the two regimes. The correct conclusion was, asthe Court of Justice had clearly indicated, that both
provisions were in force and applied.

(ii) Third-country tariff rates

4.95 Guatemala and Honduras submitted that prior to Regulation 404/93, the EC applied a
20 per cent ad valorem tariff rate to fresh bananas, a rate which had been bound in the GATT 1947
and in effect since 1963. The ad valorem bound rate for bananas was revoked by Regulation 404/93
et seq. and replaced with a two-tiered structure. This new tariff structure raised the bound rate in
two ways. First, it introduced two rates of duty, where previously there was only one, the higher
of which was set at atrade-prohibitive level to prevent over-quota shipments. Second, it changed the
valuation method from ad valorem to specific, which conversion further increased the tariff liability
and made that liability harder to predict. Well after the 20 per cent ad valorem binding had been
withdrawn, the EC notified the GATT CONTRACTING PARTIES, on 19 October 1993, of its intention
to renegotiate the 1963 binding pursuant to Article XXVII1:5 of the GATT 1947. For Costa Rica,
Colombia, Nicaragua and Venezuda, those negotiations led to the BFA. For Guatemaa, no renegotiation
of the binding occurred. When Guatemaa signed the Marrakesh Agreement, its signature was
accompanied by an express reservation of all past, present, and futuretraderights relativeto the EC's
treatment of bananas. Guatemala accordingly reasserted the claim it had successfully put forward in
the second Banana panel, but which continued to go unheeded by the EC, that the new tariff rates
effectuated by Regulation 404/93 et seg. wereinconsistent with enduring Articlell rightsarising from
the EC's 20 per cent ad valorem tariff binding.

4.96 According to Guatemaa and Honduras, Article I1:1(a) of the GATT imposed on Members
an absolute requirement to "accord to the commerce of the other contracting parties treatment no less
favourable than that provided for in the appropriate Part of the appropriate Schedule annexed to this
Agreement”. GATT panes had rigorously applied this requirement, recognizing the "fundamental
importance of the security and predictability of GATT tariff bindings, a principle which constitutes
a central obligation in the system of the General Agreement."® To protect that security, even small
changes to tariff bindings, including those that did not even increase the protective effect of the tariff
in question, had been disallowed.® The second Banana panel remained faithful to that strict Article |1
construction, ruling that because the specific nature of the banana tariffs of Regulation 404/93 "led
to the levying of a duty on imports of bananas whose ad valorem equivalent was, either actualy or
potentialy, higher than 20 percent ad valorem", Article Il had clearly been breached.®” The panel
stressed that, consistent with prior Article Il interpretations, the mere possibility that the specific tariff
rates applied to third-country bananas by the EC might be higher than the corresponding bound
ad valorem rate rendered them inconsistent with Article Il. Guatemala and Honduras submitted data

%"Panel on Newsprint', BISD 315/114, para. 52 (adopted 20 November 1984).

%" Exports of Potatoes to Canada', BISD 11588, para. 18 (adopted 16 November 1962); "Increase in Import Duties
on Products Included in Schedule XXV (Greece)", BISD 1S/51 (adopted 3 November 1952); "Panel on Newsprint",
BISD 315114, paras. 50, 52 (adopted 20 November 1984).

’DS38/R, para. 134 (issued 11 February 1994).



WT/DS27/RIMEX
Page 55

showing the following three-month average ad valorem equivalencies. (a) based on 1993 data
(i) ECU 100 per tonne - 30.03 per cent; and (ii) ECU 75 per tonne - 22.6 per cent; and (b) based on
1995 data: (i) ECU 850 per tonne - 255.3 per cent; and (ii) ECU 822 per tonne - 247.3 per cent.®
Since in the present action, al tariff quota third-country rates, past and present, had, according to
Guatemala and Honduras, exceeded in actuality the 20 per cent rate, no different conclusion could
be reached.

4.97 Guatemaaand Hondurasnoted that the second Banana panel further observedthat theArticle Il
inconsistency arising out of Regulation 404/93 was in no way altered by the EC's Article XXVIII:5
notification regarding its intention to modify the 20 per cent tariff binding. That notification was of
no legal consequence to the breach, the panel concluded, because the EC had improperly commenced
Article XXVIII negotiations following the withdrawa of the concession, rather than prior to the
withdrawal, asrequired by Article XXVIII. Thus, the EC's selective undertaking of Article XXVIII
negotiations with Costa Rica, Colombia, Nicaragua, and Venezuela should be considered to have had
absolutely noimpact on Guatemala s continuing Article 11 rights. ThoseArticle Il rightsaso remained
unatered by Guatemala s accession to the WTO. Guatemala fully preserved its preeWTO Article 11
clam by expressing a reserve during the Uruguay Round verification process and again by posting
aformal reservation to the Marrakesh Agreement asto "all GATT and WTOrightsreativetothe EC's
Schedule of concessions for agricultural products as regards bananas."* Moreover, even without that
reservation, the panel on United States - Restrictions on Imports of Sugar found that countries would
not be inferred to have accepted, or acquiesced to, terms contained within a schedule of concessions
arising out of amultilateral negotiation if those terms were otherwise actionable under the GATT®,
Thispoint wasconfirmedinthefirst Bananapanel case.™™ Similarly, inEEC - Production AidsGranted
on Canned Peaches, Canned Pears, Canned Fruit Cocktail and Dried Grapes, that case's finding of
tariff impairment was predicated on the principle that tariff binding rights were not extinguished by
subsequent tariff negotiations.*® Thus, here, where Guatemalahad expressly dissented, not consented,
to the EC's breach of the 20 per cent binding and had reserved al claims related to it, itsrights also
should beruled to have carried through to thenew WTO. Thetariff structure accorded to third-country
suppliers should consequently be deemed inconsistent with Article |1 and brought into full conformity
with the relevant provisions of the GATT.

4.98 TheEC submitted first of al, that it did not accept the calculations made. Second, and more
importantly, in establishing the tariff quota the EC had violated no GATT rule including Article 1.
The EC noted the reference to the unadopted report of the second Banana panel. Without even the
need of entering into the examination of that panel report - which, like every unadopted panel report,
had no authority whatsoever sincetheGATT CONTRACTING PARTIES never accepted nor endorsed
itsconclusions - it woul d be sufficient to say that the panel worked on afactual situation totally different
from the present one. At the time of the report, the Uruguay Round had not been completed and the

%The ECU per tonne figures used by Guatemala and Honduras reflected the in-quota and out-of-quota tariffs applied
to bananas in the periods concerned.

%See letter dated 15 April 1994 to Mr. Peter Sutherland, GATT Director-General, from Mrs. M. Ruiz de Vielman,
Guatemala s Minister of Foreign Affairs, notifying the GATT of Guatemala s reservations to the EC's Uruguay Round Schedule
of Concessions relating to bananas.

100" United States - Restrictions on Imports of Sugar”, BISD 365/331, paras. 5.1-5.3 (adopted 22 June 1989).

0DS32/R, paras. 361-363 (issued 3 June 1993).

102 /5778, paras. 71 and 75 (issued 20 February 1985) (wherein the panel ruled that multilateral tariff negotiations in

1979 did not extinguish tariff binding rights on canned peaches accruing to the United States from tariff concessions granted
in 1974 prior to the EC's introduction of processing aids on canned peaches).



WT/DS27/RIMEX
Page 56

tariff quota was not in force. The EC could not see how the report could be of any use or relevance
under these circumstances.

4.99 Moreover, Membersfreely signed and ratified the Uruguay Round which included, inter alia,
the EC Schedule L XXX which had been, therefore, unconditionally accepted by all. Any comparison
with the past, in asituation where anew general negotiation had taken place, was not only unacceptable
but deprived of any logical base unless the Members were ready to accept that the Uruguay Round
negotiations were not over after all, and any new settlement under that Round was susceptible to be
reopened at the good will of any of the contracting parties. There was no doubt that any guidelines
that existed for scheduling in the agricultural sector were left out of the Agreement on Agriculture
onpurpose. Itwastheclear view of the participantsinthe negotiation that, after the verification process
of early 1994, there would be no chanceto second-guesstheagricultura bindingsagreed in the Uruguay
Round.

4.100 The EC aso submitted that none of the previous GATT litigations quoted were relevant to
the present dispute: The panel report United States - Restrictions on Imports of Sugar indicated only
that aschedul e of concessions" cannot justify the maintenance of quantitativerestrictions... inconsistent
with the application of Article XI:1". The issue solved by that panel was therefore related to the
existence of any violation of a GATT provision (outside Part | of the General Agreement) that could
not be justified by the contrary indications of the schedule. This was not relevant to the present case
where the possibility of shaping differently the schedules (from an ad valorem duty to atariff quota)
was disputed. The unadopted second Banana panel report never addressed the issue claimed: the
issue there was about the applicahility of the well-known international law principle of the " estoppe”
and its consequences on that dispute. The unadopted panel report just underlined that the "mere fact
that the EEC had notified [these] restrictionsto the CONTRACTING PARTIES, and that such measures
had not been acted upon until now had not changed the obligations under the General Agreement”.
The present situation was not one of "amere" notification of arestriction to otherwise passive parties:
a schedule was negotiated during an official Round and expressly accepted by the CONTRACTING
PARTIES by their ratification and the "estoppel” principle was smply not an issue here. Lastly, the
unadopted panel report EEC - Production Aids Granted on Canned Peaches, Canned Pears, Canned
Fruit Cocktail and Dried Grapes dealt with a "non-violation" claim concerning the introduction of
subsidies which could have impaired tariff concessions granted by the EC under the Schedule. The
unilateral introduction of certain subsidies, whilethe EC Schedul e concerning those products remained
unmodified, set off the dispute. The EC argued here again that nothing in that procedure was relevant
to the present situation which dealt with the explicitly accepted modification by the EC of one of its
Schedules during an official Round of negotiations.

4.101 Guatemalaarguedthat it had shown that the EC had only completedits 20 per cent tariff binding
renegotiations with Costa Rica, Colombia, Nicaragua and Venezuela, but had yet to conclude those
Article XXVIII renegotiations with al other Members that had atrade interest in that binding. Guatemaa
argued that it had likewise shown that the verification process with respect to the EC’s tariffs on
third-country bananaswasnot concluded prior tothe Uruguay Round ratification. Withtheseprocedures
unfinished, GATT law made clear that all rights and interests attaching to the EC’'s breach of its
20 per cent binding continued to be enforceable. The EC disagreed, according to Guatemala, arguing
that all legal shortcomings relating to the binding were cured by Guatemala' s signature in Marrakesh.
According to the EC, underpinning that argument were the concepts of " acquiescence” and " estoppel”.
Thefirst Banana panel report made clear, however, that " acquiescence” and " estoppel” weregenerally
only relevant under GATT law in cases where contracting parties expressly had consented to forego
their GATT rights.'® Guatemala could not be said to have granted its consent, express or implied,

13Fjrst Banana panel, citing "Report of the Panel on Japan - Imports of Certain Agricultural Products’, adopted
2 February 1988, 355/163; and "United States - Measures Affecting Alcoholic and Malt Beverages', adopted 19 June 1992,
DS23/R.
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tothetariff quotatariff rates. Other panel reportsreinforced Guatemala sopinion that the EC’ s breach
of binding was not cured by the EC’s Uruguay Round Schedule. The Sugar Panel found that countries
would not be inferred to have acquiesced to terms contained within a schedule if those terms were
otherwise GATT-illegal.™® The EC’s attempt to narrow the reach of the sugar decision to GATT
obligations outside of Part | was, in the opinion of Guatemala, not supported by that panel’ sunqualified
language that "[Article 11] could not justify inconsistencies with any Article of the Generd Agreement".'®

4.102 The EC’'s rgjection of the ad valorem equivalency calculations presented by Guatemala was
also without merit. 1f the EC wished to disprove the technica breach of the binding at issue, it should
provide supporting details. No such supporting details existed. Cd culations comparable to those supplied
in the first submission of Guatemala and Honduras were also submitted in the second Banana panel,
leading the panel to conclude that:

"The EEC had neither argued nor submitted evidence that this tariff could never exceed
20 per cent ad vdorem ... . The Panel consequently found that the new specific tariffs led
to thelevying of aduty onimports of bananas whose ad va orem equivalent was, either actually
or potentialy, higher that 20 per cent ad valorem."®

4.103 Guatemaa submitted that since that Article Il finding had neither been redressed nor legally
altered by subsequent events, it had to be reaffirmed in the present action. Although Guatemalaalone
had asserted the Article Il claim, the Panel’s ruling on this issue should have legal effect for al other
Members that had a trade interest in the 20 per cent EC binding. Their right to this Article Il clam
was confirmed by the first Banana panel report, which made clear that the mere failure of a country
to make a claim was not an expression of that country’s consent to release the EC from its GATT
obligations relating to that measure.*”’

4.104 TheEC replied that the legal situation was clear: the Marrakesh Protocol indicated that " The
schedule annexed to this Protocol relating to aMember shall become ascheduleto GATT 1994 relating
to that Member on the day on which the WTO Agreement entersinto force". By ratifying the Uruguay
Round package, Guatemala had accepted the whole EC Schedule L XXX and the banana tariff quota
that appeared inthat Schedule. Guatemalathen claimed it had " preserved" itsrightsunder adeclaration
attached to the Marrakesh Agreement. If any effect was given to such a declaration, it would reduce
the scope of Guatemald s ratification of the Marrakesh Protocol which was an integral part to GATT.

A declaration with that purpose could not, according tothe EC, bedefined differently asareservation.*®

4.105 Furthermore, the EC submitted, Article XVI1:5 of the WTO Agreement indicated that "no
reservations may be made in respect of any provision of this Agreement. Reservations in respect of
any of the provisions of the Multilateral Trade Agreements may only be made to the extent provided
for in those Agreements’. The GATT did not provide for any right to introduce areservation. Thus,
any declaration to that effect was inadmissible under the GATT and would be deemed as having no
legal value. Consequently, al references to previous panels quoted by the Complaining parties were
of no avail for the simple reason that those panels could not have taken into account, in their analysis,
the existence of provisions like Article XV1 of the WTO approved after the release of those reports.

104365/331, paras. 5.1-5.3.
105365/331, para. 5.8.

106Second Banana panel, para. 134.
WFirst Banana panel, para. 363.

108yvjenna Convention on the Law of the Treaties, Article 17, para. 1.
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4.106 Concerning the issue with respect to the non-verification of the EC Schedule as raised in a
guestion by the Panel, the EC submitted that no evidence had been presented to substantiate thisclaim,
as indeed none could be since the Chairman of the Trade Negotiations Committee did not mention
the EC Schedule among the non-verified ones at that Committee' s next-to-last meeting of 30 March 1994.
Guatemalaitself, which had reserved its position on the EC banana offer at the same meeting, did not
see fit to pursue the matter at the following and last meeting of the Committee on 7 April 1994. The
EC also referred to the note of the GATT Secretariat in document MTN.GNG/MA/W/25 in which
the closing date for the verification period for schedules was indicated as 31 March 1994. The EC's
corrigendum on its banana concession was dated 29 March 1994. Nevertheless, there was no lega
effect on the binding nature of the EC Schedule even assuming that such lack of completion of
(re)negotiation and verification was indeed the case. The Marrakesh Protocol to the GATT 1994 was
extremely blunt in this respect:

"The schedule annexed to this Protocol relating to aMember shall becomeaScheduleto GATT
1994 relating to that Member on the day on which the WTO Agreement enters into force for
that Member."

By ratifying the Uruguay Round package, including the schedulesannexed to it, Members had accepted
the schedules as binding on themselves and others. Even if irregularities had occurred during the
procedures leading up to the establishment of these schedules (assuming that these procedures were
subject to binding rules), the fina ratification of the schedules and the impossibility to make any
reservationsto any provision (including the schedules) of the Agreement, unless such reservationswere
provided for in the Annex 1A agreements (which was not the case in respect of the schedules), made
it impossible to call into question the schedules as contained in the results of the Uruguay Round
(Article XVI1:5, WTO Agreement). Thepartiesinthiscasehad not alleged fraud, corruptionor coercion
(Articles 49-51 of the Vienna Convention of 1969) in order to invalidate the schedules. Hence the
schedules, including the EC consolidated tariff on bananas and the tariff quota, were part of a duly
ratified agreement and could not be called into question any more.
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(b) Allocation issues

4.107 Thissection outlines the case concerning allocation matters. It setsout first genera allocation
issues and then the issue of the reallocation of shortfalls in the context of the BFA.

(i) General allocations

4.108 Thegeneral argumentsof the Complaining partiesconcerning therequirementsof Article XI111:2
of GATT are set below, followed by the EC responses to the claims and subsequent arguments by
the Complaining parties. The EC responses include the major horizonta issues raised by the EC:
(i) the presence of two separate banana access regimes; and (ii) the Agreement on Agriculture and
itsrelationshipto Articlesl and 1l of GATT. FollowingtheArticleXIll:2arguments, parties arguments
inrelationto Article X111:1and Articlel:1 are covered. Finadly, arguments concerning the application
of the Lomé waiver to alocation issues are presented.

4.109 The Complaining parties submitted that the EC had alocated access to its market among
supplying countries in a manner inconsistent with GATT Article XI11:2. Guatemala, Honduras,
Ecuador and the United States argued that the EC provided country-specific alocations to some
countries (ACP and BFA signatories), whilenot providing them to otherswith similar or greater levels
of past trade. Furthermore, the Complaining parties submitted that most of the allocations provided
to those favoured countries greatly exceeded the shares of trade they would be expected to obtain in
the absence of restrictions. The Complaining parties considered that the EC aso disregarded the
principles of Article XIII entirely when it provided BFA signatories the exclusive right to increase
their access when other BFA countries experienced a shortfall in the quantity they could supply to the
EC. In addition, Guatemala, Honduras, Ecuador and Mexico considered these aspects of the EC
dlocations violated Article X111:1, and Guatemala and Hondur as considered that, in the alternative,
they were inconsistent with Article 1.

Article XI11:2 of GATT
Arguments of the Complaining parties

4.110 TheComplaining partiessubmitted that the EC had not complied with ArticleX111:2 of GATT,
which sets out the general principle that governed the alocation of a market among various supplying
countries. Under that provision, "In applying import restrictions to any product,” Members "shall
aim at adistribution of trade in such product approaching as closely as possible the shares which [third
country Members] might be expected to obtain in the absence of such restrictions." Paragraph 5 of
Article XIIl confirmed that the provisions of Article XIII applied to any tariff quota instituted or
maintained by any Member. Referring to the pandl on Dessert Apples, Ecuador, Guatemala, Honduras
and the United States considered that Article XI1I was lex specialis with respect to the provision of
country allocations'®.

4.111 TheComplaining partiesconsidered that Article X111:2(d) set forth two waysin which aMember
could divide up its market and be presumed to comply with the genera principle. Either the EC could
have alocated sharesto al substantially interested parties (if it obtained the consent of each and every
one), or, in the absence of such agreement, it could have provided shares according to historical
shipments during arepresentativeperiod (in other words, inthe absence of restrictions). If, inaddition,
the EC had chosen to assign shares to partiesthat did not have substantial interests, it had, nonethel ess,
to abide by the general principle of Article XI11:2. The EC, according to the Complaining parties,
had not complied with any of these requirements.

105Report of the Panel on "EEC - Redtrictions on Imports of Dessert Apples - Complaint by Chile", adopted on 22 June 1989,
BISD 36593 at 133.
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4.112 TheUnited Statesnoted that part of the EC market wasreserved for country-specificallocations
(which were not bound in the EC Schedule) provided to traditiona Lomé countries™®, including non-WTO
Members, whereas accessto therest of themarket waslimited by thethird-country tariff quota, divided
among country-specific alocations for non-traditional Lomé bananas (bound only intheir totality) and
for bananas exported by Latin American countries that had signed the BFA, which were aso bound
in the EC's Schedule. The remainder of the third-country tariff quota was allocated to a residuary
"other" category for countries not otherwise receiving country-specific allocations.

4.113 Ecuador noted that the EC had alocated country specific shares of the EC import market to
traditional ACP countries, to Latin American countries which had signed the BFA, and to certain non-
traditional ACP suppliers. Theremaining portion of theimport market had been allocated to acatch-all
"others" category, which included al third countries not included in the first three categories. This
allocation scheme violated, according to Ecuador, Article XI1I of the GATT in two ways. First, the
scheme provided country-specific alocations to certain countries while denying country-specific
alocations to other countries such as Ecuador which had a substantia interest in exporting bananas
tothe EC. Second, the allocation of the shares between the various countries and groups of countries
did not reflect commercia or historical trade patterns.

4.114 Inboth of the options set out in Article XI11:2, Ecuador considered, allocations had to be made
to al countries having a" substantid interest.” Under virtudly any criteria, Ecuador had to be considered
as having asubstantia interest in exporting bananastothe EC. Ecuador was one of thelargest suppliers
of bananas to the EC market and the banana industry was the second largest sector of Ecuador's
economy. Ecuador's interest in exporting bananas to the EC was clearly more substantial than that
of other countries which were given country specific allocations under the tariff quota. ACP countries
and certain of the BFA signatory countries which were given country-specific alocations historically
accounted for only a very small portion of al exports to the EC. Many of these countries, such as
Belize, Cape Verde, the Dominican Republic, Grenada, Haiti, Venezuela, and Madagascar, accounted
for lessthan 1 per cent of al imports between 1989 and 1991. Other countriesin this category, such
as Cameroon, Cote d'Ivoire, Dominica, Jamaica, Nicaragua, Somalia, St. Lucia, St. Vincent and the
Grenadines, and Suriname accounted for less than 5 per cent of all imports of bananas into the EC
during this period. Despitethefact that Ecuador had amore substantial interest than any other country
in exporting bananas to the EC, the EC had failed to agree upon a country-specific alocation with
Ecuador. In the opinion of Ecuador, the EC regime was, therefore, inconsistent with Article XIII.

4.115 According to Guatemala and Honduras, the allocation discrimination found no support in
the provisions of Article XI111:2(d) which allowed quota allocations among supplying countries under
specialy circumscribed conditions. Article X111:2(d) required that the EC either obtain an agreement
regardingalocationsfromall Membershavinga" substantial” supplyinginterest or, wherethat approach
was " not reasonably practicable," accord allocations that corresponded to shares during an unrestricted
representative period. Guatemala and Honduras noted that the term " substantial interest” was not defined
in Article X111 and was el sewhere established as " not capable of aprecise definition.”** Nevertheless,
the EC had not attempted to follow any discernable" substantial interest" analysisbased onwhat " might
be expected ... in the absence of such restrictions.” The most that could be said about its volume
methodology wasthat it drew from periods of timein whichillegal EC nationa policieswerein effect.
Even within those periods, however, a"substantial interest" approach was not pursued. Some of the
preferential allocations, as in the case of Cape Verde and Somalia, were conferred to countries that
were not even signatories of the WTO. Guatemala and Honduras, on the other hand - both of which
were Members and both of which had greater tradeintereststhan someor al traditional ACP suppliers-
were denied the benefit of equivalent agreements. While the EC provided specific allocations even

1Regulation 404/93, Annex.

Winterpretative Note Ad Art. XXVIII, para 1, note 7.



WT/DS27/RIMEX
Page 61

to the smallest ACP supplying countries, the EC had not awarded allocations to many third countries,
including Guatemala and Honduras, that historically shipped greater volumes to the EC. Thus, the
EC quiteclearly ignored the" substantial interest” standard of Article X111:2(d). TheEC likewisecould
not defend its discriminatory tariff quota allocations on the grounds that the Complaining parties had
the opportunity to accept source-specific allocations, but declined to do so. The EC had made clear
that all ocationswoul d not be accorded to the Complaining partiesunlessthey acquiescedto all illegalities
inherent in theregime. Such an " opportunity” could not be seen as alegitimate exercise of fair trading
interests. Tariff quota alocations were accordingly inconsistent with Article X111:1 and Xl11:2, and
should be eliminated from theregime. Theirregular allocation of tariff quotamarket shareaso violated
the established requirement of Article XI11:2 that Members accord a distribution of trade comparable
to that which would occur under unrestricted circumstances. Here, shareswere guaranteed for certain
sources, but not for similarly-placed other sources, aphenomenon that obviously would not occur under
unrestricted market circumstances.

4.116 Guatemala and Honduras submitted that when Regulation 478/95 incorporated the BFA into
thetariff quota, effective March 1995, it included tariff quota source allocations which assured inflated
country-specific shares or volumes to numerous countries based on shares that prevailed under the
national regimes, whileforcing adeflated single " basket" portionto al others. Theinflation of shares
for every oneof the BFA beneficiaries, and thedeflation of sharesfor all others, pointedly demonstrated
that preferential allocations were not only accomplished, but intended, by this apportionment.

4.117 The United States was of the view that the EC’s distribution of market access did not reflect
an attempt at adistribution of trade approaching as closely as possible the shares which Members could
have been expected to obtain in the absence of restrictions. With respect to countrieswith a™ substantial
interest,” thedistribution did not reflect either of the two prescribed methods dependent on proportions
supplied during a representative period. Indeed, the EC did not appear to have used consistently any
criterion or set of criteriain allocating access to its market. In the first instance, the EC did not even
use as acriterion membership inthe GATT or WTO. The EC had awarded alocationsto Cape Verde
and Somalia, neither of whichwasasignatory of theGATT or theWTO agreements, whilenot awarding
alocations to long-standing larger banana suppliers that were signatories.

4.118 With respect to Members, the EC did not appear to have considered any particular historical
period as being representative for purposes of alocating shares of its market. The period 1989-91,
which the EC claimed to have used to determine the size of the initid third-country tariff quota and
to allocate import licences among the various "operators' could hardly, in the opinion of the United
States, be considered "representative” in any event, since GAT T-inconsistent restrictions on non-ACP
bananas were in force at the time in severa EC member States. However, even in 1989-91, with
discriminatory restrictions in place, Ecuador was one of the EC’s largest suppliers, with 15.53 per
cent of global (including ACP) imports into the EC-12 (18.65 per cent in 1990-92). Counting only
Latin American and other third-country suppliers, Ecuador had supplied well over 20 per cent of the
EC-12 market in the years before Regul ation 404/93. Since Ecuador had not agreed to the EC shares,
the EC had surely failed to alocate the tariff quotain accordance with either of the methods prescribed
by Article X111:2(d) with respect to substantially interested parties. Incontrast, theUnited Statesargued,
although none of the ACP nations achieved even a5 per cent share during the 1989-91 period, the
EC awarded them all specific shares of the EC market. Several ACP nations to which the EC had
awarded alocations did not even supply 1 per cent of total EC imports during the 1989-91 period;
Madagascar shipped aslittle as 23 tonnes. Likewise, the EC had allocated a specific share to a BFA
signatory, Venezuela, which supplied only 90 tonnes during 1989-91. The United States presented
the following table:
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EC-12 Imports: 1989-91 and 1990-92
compared to country allocations

Country Average imports Average imports EC allocation
1989-91 1990-92 (tonnes)
(tonnes) (tonnes)

Belize* 23,412 24,050 55,000
Bolivia 6 6 None
Cameroon* 83,180 101,394 162,500
Cape Verde* 2,820 2,534 4,800
Cote d'lvoire* 98,914 119,283 162,500
Dominica* 52,897 54,355 71,000
Dominican Republic* 4,994 17,539 55,000
Ecuador 408,937 543,324 None
El Salvador 31 29 None
Ghana* 817 730 5,000
Grenada* 8,214 7,463 14,000
Guatemala 28,128 19,988 None
Honduras 136,910 153,223 None
Jamai ca* 57,505 69,374 105,000
M adagascar* 23 3 5,900
Nicaragua 47,292 46,457 66,000
Panama 470,845 496,916 None
Somalia* 41,783 22,048 60,000
S. Lucia® 115,387 117,816 127,000
S. Vincent and the 70,732 72,516 82,000
Grenadines*

Suriname* 28,465 28,466 38,000
United States 1,975 2,135 None
Venezuela 90 45 44,000
All Other Imports 940,989 1,011,732 -

* ACP country

Further, the United States noted that Article XIII did not appear to bar a country from providing
alocations to countries that did not meet the substantial interest criteria but, in the opinion of the
United States, the EC had to do so consistently with the genera principle in Article XI11:2. In the
opinion of the United States, the EC’s regime was not based on such considerations. As set out in
the above table the EC had provided allocations to many very small suppliers, but had not
awarded alocations to many other countries with greater or nearly equivalent historica shipments.
For example, during the EC’s claimed representative period (1989-91), EC figures showed that El
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Salvador shipped roughly the same very small level of exports to the EC as Venezuela, and the
United States exported over 20 times the quantity as Venezuela. Yet the EC gave only Venezuela
a specific adlocation. Likewise, the EC had awarded Belize and Nicaragua specific alocations
based on average exports of 23,412 tonnes and 47,292 tonnes, respectively, while not granting an
alocation to either Guatemala or Honduras, which had average exports of 28,128 tonnes and
136,910 tonnes, respectively. Thus, whatever criteria the EC had employed in establishing
alocations for some countries, those same criteria had not been applied to other countries
supplying similar or greater proportions of EC trade. The first sentence of Article XI111:2 did not
permit the EC to provide country-specific allocations to some countries, and not to others, with
disregard for the similarity of the countries historic shipments. If Cape Verde, Dominican
Republic, Somalia and Suriname had sufficient trade to warrant specific alocations, then so did
Guatemaa, Honduras and the United States.

4.119 Moreover, the United States pointed out that the EC did not apply consistently its 1989-91
"representative period” or any other gpparent economic criterion when determining the precise dlocations
for those nations to which it gave such alocations. For example, St. Lucia supplied an average of
115,387 tonnes during 1989-91 and received an allocation equal to about 4.15 per cent of the EC’s
market, while the Cote d’Ivoire shipped less than St. Lucia (an average of 98,914 tonnes) and received
agreater allocation (5.07 per cent). Likewise, Jamai cashipped anaverageof 57,505 tonnesand received
an alocation equal to 3.43 per cent, and St. Vincent and the Grenadines supplied an average of
70,732 tonnes and received an alocation equal to 2.68 per cent. Similar inconsistencies would have
prevailed if the EC had used a later representative period, such as 1990-92.

4.120 TheUnited Statesfurther claimed that the EC market allocation did not reflect historical shares
within the third-country tariff quota. For example, among those countries currently subject to thetariff
guota, Colombia’s1990-92 shareof theEC-15 market, wasunder 19 per cent, comparedtoitsallocation
of 21 per cent presently. Also, the EC had failed to obtain the agreement of Ecuador, one of itsmgjor,
obviously substantial, suppliers, or to provide Ecuador with an appropriate alocation along historica
patterns of trade, as required by Article X111:2(d). Moreover, the arbitrary manner in which the EC
had provided country-specific alocations, even assuming that the restrictive, discriminatory period
of 1989-91 wererepresentative, demonstrated the EC’ sfailurewithrespect to eventhesmallest suppliers
to alocate its market to approximate the shares that would prevail in the absence of restrictions, in
accordance with the first sentence of Article XI11:2.

4.121 Ecuador argued that in addition to the portion of the EC import market allocated to traditional
ACP suppliers, the EC had alocated additional shares to Costa Rica, Colombia, Nicaragua and
Venezuela, and to certain non-traditional ACP sources. These allocations were created through the
BFA and the regulations implementing this agreement. The EC, Colombia, Costa Rica, Venezuela
and Nicaraguaconcluded the BFA aspart of asettlement of an earlier GATT challengeto the EC banana
regime brought by the four Latin American countries dong with Guatemala In 1994, Colombia,
Nicaragua, Venezuela, Costa Rica, and Guatemala challenged the EC import regime before a GATT
panel. Although the panel found that several aspects of the regime violated GATT, the EC blocked
the adoption of the panel report. However, asacondition for dropping their case against the EC, four
of thefive complaining countries concluded the BFA with the EC. The BFA granted each of the Latin
American signatories country-specific shares of the tariff quota and adopted various other preferential
and discriminatory import procedures. The alocation of tariff quota shares to the signatory countries
did not represent, according to Ecuador, any rational distribution based on historical or commercia
factors. Rather, the alocation was the arbitrary result of a political compromise.

4.122 According to Ecuador, the BFA alocated the third-country tariff quota as follows:
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Colombia 21%
Cogta Rica 23.4%
Nicaragua 3%
Venezuela 2%
Dominican Republic and other 90,000 tonnes
ACP countries

Other 46.51%

4.123 The category "other" listed in the table included al other third-country suppliers, including
Ecuador. Ecuador considered that the country-specific dlocations for BFA countries violated Article XlI1
since no similar allocation was made for third countries in the "other" category despite that many of
these countries had a substantial interest in exporting bananas to the EC, including Ecuador.
Regulation 478/95, the regulation which implemented the BFA, also included, in Annex |, acountry-
specific dlocation for non-traditional ACP sources which was not part of the BFA itsalf:

Dominican Republic 55,000 tonnes
Belize 15,000 tonnes
Céte d'lvaire 7,500 tonnes
Cameroon 7,500 tonnes
Other ACP countries 5,000 tonnes

In the opinion of Ecuador, the EC had not satisfactorily explained why these suppliers were given
country-specific dlocations. In fact, the Commission had not provided a satisfactory explanation for
how it calculated any of the country-specific alocations set out in the BFA and Regulation 478/95.

4.124 The United States observed that the EC’s allocation method had resulted in a substantial
reduction of the combined shares of the largely Latin American suppliers that were not signatories
tothe BFA. During 1989-91, these non-BFA signatories supplied over 40 per cent of EC-12 imports;
yet, onthebasisof the EC’ smethod of granting alocations, these non-BFA signatorieswerepermitted,
collectively, to supply the EC-12 with less than 34 per cent of total imports.

EC enlargement

4.125 Ecuador argued that the share allocated to third countries included in the "other" category
was substantially lower than the share which these countries held prior to the imposition of the EC
bananaregime. The EC had failed, according to Ecuador, to provide a satisfactory explanation justifying
the discriminatory treatment of third-country suppliers in the "other” category. The EC effectively
reduced the market access of L atin American bananas even further when, on 1 January 1995, it adopted
transitiona measures permitting theimportation of only 353,000 additional tonnes of bananas™? under
the third-country tariff quota to take account of the accession of Austria, Finland and Sweden to the
EC. The European Commission explained that the additional volume represented "the average net
imports of these countries during the 1991-1993 reference period."*** However, Ecuador noted, Eurostat
dataindicated that these countriesimported an average of 388,000 tonnes annually during this period,

12See Commission Regulation (EC) No. 3303/94, 21 December 1994; Commission Regulation (EC) No. 479/95,
1 March 1995; Commission Regulation (EC) No. 702/95, 30 May 1995; Commission Regulation (EC) No. 1924/95,
3 August 1995; and Commission Regulation (EC) No. 2008/95, 18 August 1995.

113 See "Report on the Operation of the Banana Regime”, Commission of the European Communities, SEC (95) 1565
final, p.11.
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99 per cent of which, wasimported from Latin American countries. Infact, thevolumeof third-country
banana imports into the three new member States in 1994 a one was 465,900 tonnes, or 32 per cent
above the volume alowed under the transitional measures. The data thus once again demonstrated
the arbitrariness of the tariff quota alocations, especially compared to the ACP alocations.

4.126 The United States remarked that the EC did nothing to alleviate the discrimination in its
allocation method when Austria, Finland and Swedenjoineditscustomsunionin 1995. TheEC Council
had not approved an increase in the tariff quota to account for Latin American access to these three
countries.  In 1995, the United States said, the EC Commission expanded the tariff quota by
353,000 tonnes under its discretionary authority to ensure an adequate market supply. The EC
Commission was expected to make this same ad hoc expansion of the tariff quotain the fourth quarter
of 1996 to accommodate consumption needs. Before 1995, thethree new EC membersimported almost
all of their bananas from Latin American sources. By not approving apermanent increase in the tariff
guota corresponding to imports by the new member States, the EC was in effect allocating shares for
the EC-15 in the same proportions as for the EC-12. Since the new member States had purchased
almost no bananas from ACP nations, this approach further skewed the alocation of the tariff quota
away from being based on a representative period and highlighted the arbitrary nature of the overall
allocation.

4.127 Even assuming the EC were to approve an increase in the tariff quotato account for the three
new member States, the United States considered that the market shares the EC awarded to countries
would remain inequitable when compared to historical imports. The EC gave, as shown in the table
below (provided by the United States), ACP countries access to 27.8 per cent of the EC-15 market,
significantly more than their shares during either the 1989-91 period or the 1990-92 period. At the
same time, the EC failed to provide access even close to the historical shares of countries which did
not join the BFA.

EC-15 historical market shares for
groups of countries
compared to current allocations
Group Share of Share of EC
imports imports allocation
1989-91 1990-92 (per cent)
(per cent) (per cent)
ACP countries 20.0 19.5 27.8
Framework
Agreement 37.4 36.1 37.0
countries
Non-
Framework 42.6 44.4 35.2
Agreement
countries
Tota 100.0 100.0 100.0

4.128 Mexico argued that the reduction in access to the EC market had been maintained and
increased dueto thelack of adefinitiveincreasein the EC' stariff quotato take account of the accessions
of Austria, Finland and Sweden to the EC, as from 1995. In this case, despite the fact that imports
originating in non-ACP countries to those markets amounted to 465, 700 metric tonnes, the EC regime
only authorized, on atransitiona basis (during 1995), an amount of 353,000 metric tonnes. 1n 1996,



WT/DS27/RIMEX
Page 66

there was no definitive increase to take into account the accession of the three new member States,
andthereforethetotal amount of the EC tariff quotawasstill bel ow what should beapplied in accordance
with the GATT.

Arguments of the EC

4.129 The EC presented its main arguments concerning the claims of the Complaining parties on
allocation issues under two main headings: (i) that the application of Article X111 of GATT was not
legally correct if applied to the totaity of the EC market which consisted of two separate regimes;
and (ii) that the application of Article X111 was not appropriate given the nature of the tariff bindings
for agricultura products such as bananas and the specificity of the Agreement on Agriculture with
respect to those bindings. Details of these matters are set out below aong with the arguments of the
Complaining parties concerning them. The arguments concerning Article X111 issues that have not
been covered elsewhere, for example those concerning arepresentative period for allocation, are then
reported. The EC also reiterated its arguments concerning the Lomé waiver. In this light it noted
that while Article X111 could not be applied to two separate regimes as set out above, the Complaining
parties had raised issues concerning the allocations to ACP countries. This alocation was, inthe EC
view, aso covered by the provisions of the Lomé waiver: arguments concerning this aspect of the
Loméwaiver are set out at the end of the section on general alocation issues (see aso paragraph 4.173
below).

Separ ate regimes

4.130 With respect to the allegations rai sed by the Complaining parties concerning allocation issues,
the EC submitted that no confusion should be allowed to arise between the ACP traditional alocation
and the tariff quota allocation bound under EC Schedule LXXX. Specificaly, the EC noted that the
externa aspects of the COM for bananas consisted of two distinct regimes:

@ the regime for traditional ACP bananas which must be treated in accordance with the
Lomé Convention and must be given preferentia treatment. This regime was now
covered by the waiver from the obligations of the European Communities under
paragraph 1 of Article | of GATT with respect to the Lomé Convention; and

(b) a bound rate of duty for banana imports in excess of atariff quota and a tariff quota
alocation for al other bananas. Thiswas anormal tariff quota, asit existed for many
agricultural products in many Members.

4.131 TheEC noted that theregimefor ACP bananasinvolved the allocation of traditional quantities
to ACP States. The quantities traditionally supplied (according to the "best ever” criterion up to and
including the year 1990) by various ACP States, added up to 857,700 tonnes altogether, and entered
the EC, as before, at zero duty (see Article 15(1) and the Annex of Regulation 404/93). The total
of 857,700 tonneswas arrived a by adding up theindividua allocations based on the best ever exports
of the traditiona ACP exporters to the Community. "Best ever" exports were interpreted broadly
in the 12th preambular paragraph of Regulation 404/93. The EC recalled that in its meeting of
14-17 December 1992, the EC Agriculture Council decided that:

"The Lomé commitments will be met by allowing tariff-free imports from each ACP State
up to atraditiona level reflecting its highest sendings in any one year up to and including
1990. In cases where it can be shown that investment has already been committed to a
programme of expanding production, a higher figure may be set for that ACP State."

It was clear that reasons of rational development policy inspired this decision to give a broad
interpretation to the notion of "best ever" export performance; otherwise considerable investments,
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includingininfrastructural worksand thereforeof benefit to thestructureof alarger part of theeconomy
than the banana sector alone, might have been redundant. Some of these investments in the banana
industry and theinfrastructure surrounding it were even carried out with substantia funding from the
EDF and other development funds. Some of these investments, notably those relating to adaptation
to new means of transport were necessary to maintain exports at a viable level.

4.132 In particular when establishing the "best ever" performances of Jamaica, Céte d'Ivoire,
Cameroon and Belize such committed investments were taken into account. Obviously estimating
"best ever" export performance by taking into account committed investments in banana plantations
and banana related infrastructure was not an exact science, but the results were not excessive or
unreasonable. Cote d'Ivoire was a good example. It claimed its "best ever" export year was 1972
with 146,200 tonnes exported to the EC. The result of an inquiry into investments committed over
1989-1992 showed that more productive plant varieties were being used and that additional irrigation
and drainage works were being planned which, it was clamed, would raise production to over
200,000 tonnes. Intheend, an amount of 155,000 tonneswas put in the Annex to Regulation 404/93.

4.133 The EC continued that Jamaica was a special case because it was reinvesting after extensive
damage suffered from the hurricane Gilbert in 1988 and even from the 1980 hurricane Allen which,
between them, had virtually destroyed banana production. One of the projects taken into account by
the EC in this case was the complete reconstruction of the banana part of Port Antonio with the help
of considerable EC funds. Many new plantingswereal so necessary. TheEC stated that it was estimated
that thiswould lead to exports of 105,000 tonnesin 1994 and this was the figure included in the Annex
to Regulation 404/93. In the case of Cameroon, specia attention was paid to the fact that banana
production had dropped considerably during the 1980s and that in reaction thereto, the Cameroon
Development Corporation, together with the World Bank, had undertaken important rehabilitation
and development projects of three large plantations, which were intended to meet the needs of larger
vessels and higher freight costs. The projects included drainage, irrigation, palletisation and packing
stations. Estimated exports were over 200,000 tonnes as a consequence of these projects; a figure
of 155,000 tonnes was adopted.

4.134 Belize was highly dependent on agricultural exports, of which bananas formed an important
part. The European Development Fund, the World Bank and the Commonweath Devel opment
Corporation cooperated in a project that was comparable to that of Cameroon, aimed at adaptation
to newer and bigger vessels, with resulting investment not only in the plantations themselves, but also
in roads and a port. Estimated production as a result was 59,000 tonnes by 1994, rising to ayearly
average of 100,000 tonnes by 1996; the amount accepted as "traditional exports" was 40,000 tonnes,
the EC submitted.

4.135 The EC went on to show to the Panel that separate import licensing regimes were also applied
to tradition ACP bananas - this aspect is taken up more fully in section 1V.B.2(c), below.

4.136 With respect to other banana imports, the EC noted that it had originally set a tariff quota
for bananas at 2 million tonnes on a yearly basis and no specific shares for the various exporting
countries were foreseen. The amount of 2 million tonnes was based on the average yearly imports
during the period 1989-1991, the last three years for which according to the EC complete statistics
had been available. The EC provided the following data:
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Imports of Latin American and non-traditional ACP bananas
(tonnes)
Year 1989 1990 1991 Average: 1989-91
Imports 1,716,931 2,023,660 2,294,414 2,011,669

The EC went on to note that the table was of little further relevance, however, as the tota amount
of the tariff quota had been consolidated in the Uruguay Round.

4.137 The Uruguay Round, concluded in Marrakesh on 15 April 1994, resulted in the
consolidation of which was now part of the Schedule of the EC. It applied to fresh bananas, other
than plantains, which appeared in tariff item number 0803.00.12. The EC MFN bound rate of duty
for bananas was set out in Part | - Most-Favoured-Nation tariff, Section | - Agricultural Products,
Section I-A Tariffs. The initial bound rate was ECU 850 per tonne, with a fina rate for 2000 of
ECU 680 per tonne, implemented in six equal annual reduction instalments. The rate for 1996 was
ECU 793 per tonne. In addition, the EC included the following market access commitment in Part
| Most-Favoured-Nation tariff, Section | - Agricultura Products, Section I-B Tariff quotas: initia
andfinal tariff quotaquantity (2,200,000 tonnes) and an in-quotatariff rate (ECU 75 per tonne) subject
to the terms and conditions indicated in the Annex to that part of the schedule.

4.138 TheAnnex specified themarket access commitments madeunder the Agreement of Agriculture
and included the allocation of the tariff quota between the parties having a substantia interest in
supplying the product concerned. The total was thus allocated, according to the Schedule, among
various bananaproducing countries. Theallocationreflectsthe sharesin quantitiesof bananasimported
in the EC as determined on the basis of the most recent statistical data available at the time of the
negotiation, concerning the latest three years' representative of normal trade flows of importation of
bananas into the EC. The Annex included the results of the conclusion of the BFA which implemented
the same rules.

4.139 The EC went on to observe that, as it appeared clearly from the EC Schedule L XXX, non-
traditional ACP bananas were allocated a consolidated share of the tariff quota up to 90,000 tonnes.
However, non-traditional ACP bananas benefited from a preferentia treatment which was covered,
just as the ACP traditional alocation, by the Lomé waiver consisting of duty-free importation for the
guantities indicated in the tariff quota. Moreover, the non-traditional ACP bananas benefited from
preferential treatment of ECU 100 per tonne from the bound rate for non-tariff quota imports. This
preferential treatment was equally covered by the Lomé waiver, as explained el sewhere.

4.140 Ecuador recalled that the EC had allocated 857, 700 tonnes of theimport market anong twelve
traditional ACP countries. The EC had stated that this allocation was based on the "best ever" import
levels for each of these suppliers up to and including 1990. However, in virtually every case, the
amountsallocated to thetraditional ACP countries exceeded those countries' " best ever” import levels.
In fact, the dataindicated that there was no historical or commercial basis whatsoever to justify the
allocation of the market given to traditional ACP suppliers. Ecuador considered that the "best ever”
import levels for each of the traditional ACP countries given a country-specific alocation were far
below the shares of the tariff quota allocated to each of these countries under Regulation 404/93. In
the aggregate, thetraditional ACP volumewas 25 per cent higher than the " best ever” import volumes
for traditional ACP countries up to and including 1990.

4.141 The disparity between the traditional ACP countries’ historical imports and their share of the
total EC import market was even more acute, according to Ecuador, if one focused on these countries
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trade levels in the few years immediately before the signing of the Lomé Convention. According
to Eurostat statistics, ACP banana exports to the EC averaged roughly 471,200 tonnes from 1986 to
1989, or 17.6 per cent of the EC's total imports. However, Regulation 404/93 guaranteed duty-free
treatment for traditional ACP bananas for almost twice this amount. The disparity between the ACP
countries’ "best ever" import levels and the shares of the EC import market which they had been
alocated under the EC's current banana regime was exacerbated even further by the fact that part
of the third-country tariff quota was allocated to non-traditiona ACP sources, i.e. bananas from
traditional ACP suppliersimported abovethetraditional ACP tariff quotalevelsor bananasoriginating
in non-traditional ACP countries. In 1995, the EC alocated 90,000 tonnes of the third-country tariff
quota to non-traditional ACP sources.*** With this supplemental ACP share, ACP countries were
alocated 947,700 tonnes.

4.142 The United States noted that when allocating shares to ACP countries, the EC claimed to
have used the "best ever" shipments up to 1990, presumably beginning this exercise after the first
Lomé Conventionwassignedin 1975. Thisapproach was, intheview of theUnited States, inconsi stent
with Article X111. It inherently discriminated against other Members, since by definition using " best
ever" meant that the shares of any other country would be reduced below its historical percentage.
Moreover, the EC alocations had exceeded even the "best ever" figures for several countries. For
example, Cameroon’s actua "best ever" shipment was 79,596 tonnes, but the EC gaveit an allocation
of 162,500 tonnes. Furthermore, the EC’s method of allocating shares was even more discriminatory
thanif it had used the actua "best ever" datafor each ACP country and a1989-91 representative period
for Latin America. Using such a "combined" method, the Cote d'Ivoire would have received an
alocation of the EC-12 market of 3.96 per cent, instead of the actual 5.31 per cent. Since the very
premise of using a 1989-91 base period was, in the opinion of the United States, already flawed, the
inequity for most Latin American banana-producing countries was all the more striking.

4.143 Mexico argued that the EC regime granted ACP countries access above the access that they
should have received if the EC had applied the samereference period that it imposed on the remaining
contracting parties, instead of computing its alocations on the basis of the exports made by
ACP countriesinthebest year available. Thissituation could havebeen compatiblewiththeobligations
of the EC in light of the waiver of 9 December 1994, if the increase/advantage in favour of ACP
countries had been provided in addition to the tariff quota for non-ACP countries. However, as the
EC preferred to take part of the tariff quota of non-ACP countries and give it to the ACP countries,
this situation resulted in a violation of Article XIlI because it was no longer a case of an advantage
(giving more to ACP) but of discrimination against non-ACP countries (taking away from non-ACP
and giving to ACP).

4.144 The Complaining parties referred to the EC's main contention with respect to the allocation
of itsmarket that it had created discrete, legally separate regimes for ACP countries, BFA signatories
and non-BFA signatories. They submitted that the notion of a distinct traditional ACP "regime"
independent of thetariff quotawas contradicted by the language of Regulation 404/93 and by the EC's
many references to a single "bananaregime." The EC's interna decision to treat products of these
countries differently did not relieve the EC of its international obligations to apportion access to its
market in accordancewith Article X111. However, even if the EC considered that it had created several
regimes, nothingin Article XI1I'srules on country allocations limited its application to " one specific
guota or tariff quota’ without regard to how other imports were treated. Article XI11:2(d) applied
to the allocation of shares of amarket. To the extent aMember created different types of restrictions,
the Member had acted inconsistently with Article X111:1 which required that imports from all sources
be similarly restricted. To permit Members to circumvent the centrd GATT obligation of non-
discriminationby all ocating country sharesunder separatediscriminatory "regimes" accordingtosource

MiCommission Regulation (EC) No. 478/95, 1 March 1995, Annex 1.
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would eviscerate Article XIll. The EC attempt to distinguish the Dessert Apples report on the basis
that the report was only "confronted with one system”, as opposed to the two arrangements at issue
herewas not appropriate asthe panel in that case found that because " like products of al third countries
had not been similarly prohibited" in the administration of import licences, the EC had acted
inconsistently withitsArticle X111 obligations.**® TheEC' sclaimthat separatequotaall ocation schemes
(onepreferential system and another system notifiedintheschedules) routinely existed among Members
only underscored the danger of this approach. The Complaining parties were unaware of any other
Members that allocated their markets in the manner described by the EC. If the EC was routinely
engaging in such practices, it was, according to the Complaining parties, routingly violating Article XIII.

4.145 The Complaining parties argued that even using the so-called "best ever" shipments by ACP
countries discriminated against other Members. By definition, "best ever” for one or more countries
meant that the shares of other Members would be reduced below their historical, representative
percentages. According to the Complaining parties, the EC had admitted that it al so went beyond even
the "best ever" shipments of some ACP countries to take into account "investments' being contemplated.
These allocations exceeded, in their view, any access opportunities provided by EC member States
in previous years, which, in the case of France and the United Kingdom, were defined not on the basis
of pending investments or individual historical shipments, but on annual consumption needs in those
countries.

4.146 Asto the concern that EC investments would have been wasted if the allocations had not been
overstated, thesame couldjust aseasily be said of the national bananainvestmentsunder way or planned
in the Latin American supplying countries. Moreover, the World Bank and other economists had pointed
out that relative to "waste" that might derive from uncounted ACP investments, an EC funding waste
of immensely greater magnitude had resulted from this EC regime, which had cost consumers $13.25
to transfer only $1.00 of benefit to ACP bananasuppliers.'® Moreto the point, other Members should
not have to pay for the EC’s budget mistakes.

4.147 The EC reiterated that there should be no confusion as to the totally separate nature of the
two banana regimes of the Community: the ACP traditiona allocation; and the EC regime for al
other bananas. This reality was a direct result of both the Uruguay Round negotiations and of the
existence of the Lomé Convention(s): any suggestion that this was designed in order to avoid a
comparison of treatment under Article XI1I was, in the view of the EC, alegal and factual nonsense.
The EC submitted that the allocation of the EC tariff quota and the access to the EC market were not
a al the same thing. The EC undertook at the end of the Uruguay Round to allow the importation
of bananas into its customs territory under the conditions contained in its Schedule LXXX. Those
bound commitments were: (i) unrestricted access to the EC market under a duty rate for 1996 of
ECU 793 per tonne and with afinal rate of ECU 680 per tonne in the year 2000; (ii) atariff quota
of 2,200,000 tonnes subject to aduty rate of ECU 75 per tonne and the conditions and terms indicated
inthe Annex tothe Schedule. Inthisspecific context, theonly sensiblemeaning of theword " all ocation”
(and the only appropriate lega use of that concept), according to the EC, was to refer to the interna
distribution of thetariff quota. It was the limited possibility of benefiting from the ECU 75 per tonne
rate - that is the norma and accepted consequence of any tariff quota - that imposed a sharing out
of thetariff quotain accordance with therelevant provisions of the GATT and, subject to theresolution
of the legd issue concerning the prevailing application of the Agreement on Agriculture to the
agricultural section of the schedules, eventualy of Article X111:5 of GATT. Allocation was therefore
not synonymous with market access. In the view of the EC, this legal evidence had enormous
consequences on the arguments presented by the Complaining parties.

WDessert Apples, para 12.21.

15See "Beyond EU Bananarama' Annex (1) at 22; see also Brent Borrell, "EU Bananarama 11", Policy Research Working
Paper 1386, The World Bank (1994), Annex (2).
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4.148 Firstly, the EC considered that they could not claim that after the Uruguay Round there was
arestriction of access to the EC banana market: the only thing the EC had done was to articulate its
tariff concessions in two sections without restrictions of any kind on volumes of importation. Any
allocation was therefore relevant only with respect to a specia tariff rate and not to avolume. The
size of the tariff quota, i.e. the actual extent of the concession made and bound by the EC at the end
of the Uruguay Round had been accepted by ratification by al Members and was not and could not
be under review in a Dispute Settlement procedure. Secondly, the EC argued, irrespective of the
outcome of thelegal analysis of the issue concerning the Agreement on Agriculture, the Complaining
parties could not claim that Article X111 was applicable to totally separate regimes like the traditiona
ACP and the MFN regime under the WTO. Article XIII was in the view of the EC only applicable
to tariff quotas by virtue of Article XI11:5 which extended the "provisions of this Article ... to any
tariff quotainstituted or maintained by any contracting party”. It was only when allocating the tariff
guota that the Complaining parties might be justified to request the application of Article XIII, if
appropriate, and in particular of Article XI11:2. This had nothing to do with the separate allocation
of apreferentia regime, likethetraditional ACP, which wasgoverned by itsown rulesand procedures.
The EC further argued that confusing alocation and access led to the paradoxica suggestion that
Article XI111:2(d) applied to "the alocation of shares of a market". According to the EC, the
Complaining parties view would inevitably entail the merging of the EC tariff quotaand the traditional
ACP alocations which should be analyzed under that provision as one regime and not as two separate
ones. The EC considered this to be legally wrong: if Article X1Il was to be applied obligatorily to
shares of a market, and not to share of one quota or of one tariff quota, the consequence would be
that the entireaccess of bananasto the EC market would bedistributed inaccordancewith Article XIII -
inside and outside of the tariff quota - even if that market was not restricted in any way. The EC
considered that the correct conclusion was the opposite: Article X111:5 indicated that in this particul ar
context the provisions concerning allocations might be relevant with respect to the EC tariff quota.
On acompletely separate ground, other provisions, not contained in the EC commitments under the
GATT, governed the preferentia treatment of the ACP traditional alocation.

GATT schedules and Articles | and XlII1 in the context of the Agreement on
Agriculture

4.149 The EC noted that bananas were an agricultural product and hence the tariff and tariff quota
on bananaswere consolidationsunder the Agreement on Agriculture. Eventhough the old consolidated
tariff of the EC for bananas was deconsolidated and negotiations begun under Article XXVI1II of GATT
with the countries which were (then) countries with initid negotiating rights or with aprincipa supplying
interest, intheend thetariff and tariff quotawere consolidated in theframework of the Uruguay Round.

Further, as well known to al Members, the consolidation and scheduling of concessions and
commitmentsin the agricultural sector followed its own dynamic and its own rules during the Uruguay
Round and led, for instance, to the widespread recourse to tariff quotas in tariff scheduling. Many
of these tariff quotas, were country-specific, i.e. they listed alimited number of countries to which
they applied and for which certain quantifies were reserved, while what was left of the tariff quota
was allocated to "others'.

4.150 The specificity of the agricultura market access concessions was implicitly recognized in
Article 4 of the Agreement on Agriculture, the EC submitted, where the existence of market access
concessions in this economic sector was specifically recorded and a special reference was made in
paragraph 1 to " Schedules relating to bindings and reductions of tariffs... asspecified therein". This
gave these schedules a particular status which was all the more important when Article 21 of the
Agreement on Agriculture was drawn into the analysis: "The provisions of GATT 1994 and of other
Multilateral Trade Agreementsin Annex 1A totheWTO Agreement shall apply subject totheprovisions
of this Agreement". This Article confirmed the "agricultura specificity” in its clearest form and
demonstrated that the rules of the Agreement on Agriculture, including the schedules specificaly referred
toinArticle 4, superseded, if necessary, theprovisionsof GATT and theother agreementsin Annex 1A
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of the WTO Agreement. The EC submitted that Members negotiated their commitments on bananas
during the Round in theframework of thisagreed " agricultural specificity" and, therefore, noviolation
of Article X1l of GATT could be claimed with respect to the EC banana regime consolidated in the
GATT.

4.151 Moreover, the EC noted that thegeneral most-favoured-nation treatment principle asexpressed
in Article | of GATT was part of Part | of the GATT and read as follows:

"With respect to customs duties and charges of any kind imposed on or in connection with
importation or exportation or imposed on the international transfer of payments for imports
or exports, and with respect to the method of |evying such dutiesand charges, and with respect
to al rules and formalities in connection with importation and exportation, and with respect
to all mattersreferredtoin paragraphs 2 and 4 of Articlelll, *any advantage, favour, privilege
or immunity granted by any contracting party to any product originating in or destined for
any other country shall be accorded immediately and unconditionally to the like product
originating in or destined for theterritories of all other contracting parties’ (emphasis added).

In addition Article 11:1(a) and (b) read:

"(@  Each contracting party shall accord to the commerce of the other contracting parties
treatment no less favourable than that provided for in the appropriate Part of the appropriate
Schedule annexed to this Agreement.

(b) The products described in Part | of the Schedule relating to any contracting party,
which are the products of territories of other contracting parties, shall, on their importation
into the territory to which the Schedule relates, and subject to the terms, conditions or
qualifications set forth in that Schedule, be exempt from ordinary customs duties in excess
of those set forth and provided therein. Such products shall aso be exempt from all other
duties or charges of any kind imposed on or in connection with the importation in excess of
those imposed on the date of this Agreement or those directly and mandatorily required to
be imposed thereafter by legidation in force in the importing territory on that date.”

Furthermore, Article 11:7 clarified that "the schedules annexed to this Agreement are hereby made
an integral part of Part | of this Agreement".

4.152 AsArticlel1:7 clearly indicated, the EC banana concession was an integral part of Part | of
GATT and was, therefore, to be considered integral part of Article | and Article Il as appropriate.
The EC submitted that this entailed the consequence that any application of the MFN principle set
out in Article | could not prevail per se on the terms and conditions of the concession, in the present
case the EC banana concession, since this would mean giving priority to one part of Article | on top
of other parts of the same Article, as supplemented by the concessions. There was no evidence in
the GATT that the CONTRACTING PARTIES were not aware of the effects of Articlell:7. Onthe
contrary, numerous indications supported this interpretation and excluded that it could be considered
as unwanted or unwished by the CONTRACTING PARTIES (a sort of "lapsus calami").

4.153 The EC submitted that the CONTRACTING PARTIES to the GATT 1947 explicitly recognized
that concessions were made part of Part | of the Agreement. This was acknowledgement of the fact
that concessions were the result of multilateral negotiations after a sometimes long and difficult give-and-
take process. The parties then solemnly accepted, by explicit and binding agreement duly reflected
by the internal ratification or approva procedures, the content of the schedules mutually exchanged
but only if and when they considered that, as a whole, the give-and-take process was satisfactory or,
at least, acceptable for them. Without prejudice to what had been argued with respect of agricultural
products commitments under the Uruguay Round, the other parts of the GATT were to be applied
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taking into account at the same time two elements: the content of the concessions and the MFN
principle, as supplemented by the concessions.

4.154 In the specific case of the EC banana concession, the EC continued, the CONTRACTING
PARTIES agreed for the first time at the end of the Uruguay Round to the EC new banana regime
based on the establishment of thetariff quotaafter the deconsolidation of theold and obsolete20 per cent
ad valorem bound rate and the creation of the EC-wide internal bananamarket. All the parties agreed
explicitly, knowingly and deliberately to this new concession: nothing could justify now any of the
Members reopening surreptitiously the negotiations by contesting within the present Panel procedure
the internal balance of the negotiation that had just ended, violating the fundamental principle " pacta
servanda sunt” as expressed in the Vienna Convention on the law of Tregties and customary international
law.

4.155 Furthermore, thepanel procedure Canada/Japan- Import of Soruce, Pine, Fir (SPF) Dimension
Lumber (adopted on 19 July 1989), examined Canada s claim that Japan' s application of an 8 per cent
tariff on SPF dimension lumber was inconsistent with Article I:1 because SPF dimension lumber and
dimension lumber of other types, which benefited from a zero duty rate, were like products within
the meaning of Article 1:1. The panel found that:

"... atariff classification going beyond the harmonized system’ sstructureisalegitimate means
of adapting thetariff schemeto each contracting party' strade policy interests, comprising both
its protection needs and its requirements for the purposes of tariff and trade negotiations...
The Panel considered that thetariffsreferred to in the General Agreement are quite evidently,
those of the individua contracting parties. It followed that if a claim of likeness was raised
by a contracting party in relation to the tariff treatment of the goods on importation by some
other contracting parties, such claim should be based on the classification of thelatter, i.e. the
importing country's tariff."*

Evidently, the panel and the GATT Council which adopted the report retained the interpretation that
Article | of GATT was to be read together with the individua concessions for the relevant product
contained in the schedules that were an integra part of Part | of GATT. This interpretation was,
therefore, totally consistent with the wording and the purpose of Article 11:7 of GATT.

4.156 In concluding on these issues, the EC argued that the provisions of Articlel of GATT could
not be considered applicable as such to the actual content of the EC banana tariff quota without taking
into account the results of the Uruguay Round negotiations.

4.157 TheComplaining partiesreected the EC claim that its bananaregime enjoyed immunity from
genera WTO obligations, including GATT Article | and Article XIII, to the extent that its regime
was reflected in its Schedul€' s market access concessions, which were generally referenced in the
Agriculture Agreement. The Complaining parties noted that only a few e ements of the EC banana
regime were specified in the EC Schedule and provided the following table:

WBISD 3695167, paras. 5.9 and 5.13.
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EC Uruguay Round Schedule relating to bananas
Specified Not mentioned

ECU 75 and ECU 850 per tonne tariffs "Non-traditiona” ACP tariffs (0O and ECU 750 per
tonne)

2,200,000 tonnes tariff quota access "Traditional" ACP alocations

BFA, including country alocations for BFA "Non-traditiona” ACP country-specific allocations

signatories and 90,000 tonnes set aside for laid down in Regulation 478/95

non-traditional ACP supplies
Licensing arrangements for al foreign sources,
including incentives to purchase EC bananas

Thus, this EC "defence” was irrelevant to al lega claims regarding discrimination against Latin
American bananas in favour of ACP (and EC) bananas, and irrelevant to the legal anaysis of import
licensing procedures for bananas.

4.158 The Complaining parties submitted that the EC's claim that its country alocations were
immunized because of a supposed conflict with the Agreement on Agriculture was unsubstantiated.
In the Complaining parties' opinion, no provision of the Agreement on Agriculture pertained to non-
discriminatory administration of quantitative limitations. Article 4 of the Agreement on Agriculture,
the only provision that even related to market access concessions at al, simply reminded Members
that "[m]arket access concessions contained in schedules relate to bindings and reductions of tariffs,
and to other market access commitments as specified therein." According to the Complaining parties,
no provision in the Agreement on Agriculture conflicted with the EC’s obligations to alocate market
access in accordance with Article X111 of GATT. The Agreement on Agriculture did not address the
alocation of tariff quotas and was never intended to re-write long-standing GATT rules on how such
allocations had to be made or to allow membersto deviate in their schedules from fundamental GATT
principles such as the non-discrimination principle underlying Article XI11. 1f the Panel wereto accept
such aresult, it would fundamentally undermine the Agreement on Agriculture and the WTO itself.
The purpose, as stated in the preamble, of the Agreement on Agriculture wasto create, " strengthened
and more operationally effective GATT rules and disciplines,” rather than to weaken the protection
against discriminatory alocations of the tariff quotas. As a practica matter, those countries among
Members which had allocated their marketsas part of the Uruguay Round considered themsel ves bound
by Article XII1. It would be highly inequitable if the Panel were to alow the EC to escape these same
disciplines.

4.159 The Complaining parties argued that the EC assertion concerning agricultural specificity was
irrelevant to theanalysis of whether the EC had violated Article X111 withrespect toits ACP alocations,
since the EC's Schedule did not reflect country-specific alocations for ether traditiona or non-traditiona
ACP bananas. Moreover, this argument was without basis in the texts of the WTO agreements. Not
only was there no provision of the Agreement on Agriculture that conflicted with the EC' s obligations
under Article XII1, it was also well established that the market access concessions in the schedules
could not diminish Members' obligations under GATT and other WTO agreements. Referring to
paragraph 1 of the Marrakesh Protocol, the Complaining parties agreed that in turn, Article 11:7 of
GATT provided: "The Schedules annexed to this Agreement are hereby made an integral part of Part |
of this Agreement.” Thus, al market access concessions in agriculture were considered an integra
part of the GATT, and not of the Agreement on Agriculture, and therefore they could not present a
conflict between the Agreement on Agriculture and any other agreement. Article 4.1 of the Agreement
on Agriculture was nothing more than a cross reference to market access concessions - a reminder
to Members that the result of the third element of the agriculture negotiations was largely contained
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elsewhere. Incontrast, Article 21.2 made the Annexes to the Agriculture Agreement "an integral part
of thisAgreement.” Had the draftersintended to make the schedules an integra part of the Agreement
on Agriculture, they could have done so.

4.160 The Complaining partiesnoted that Article 21.1 of the Agriculture Agreement stated that "the
provisions of GATT 1994 and of other Multilatera Trade Agreements in Annex 1A to the WTO
Agreement shall apply subject to theprovisionsof thisAgreement.” Thisstatement, insertedintandem
with Article 13 of the Agreement on Agriculture, wasintended to ensurethat Article 13would supersede
the separate di sciplines of the Agreement on Subsidiesand Countervailing Measures. The EC argument
that this Article exempted any aspects of its bananaregime mentioned in its Schedule from GATT and
other WTO obligations was unsupported by thetext. Since the market access concessions in the schedules
did not constitute a "provison" of the Agreement on Agriculture, and no other provision in that
Agreement pertained to alocation of market shares or any of the other aspects of the regime that were
inconsistent with the GATT, Article 21.1 provided no defence to the EC's violations of the GATT
or any other WTO agreement.

4.161 TheEC reiterated that the provision of Articlel of GATT could not be considered applicable
as such to the actua content of the EC banana tariff quota without taking into account the results of
the Uruguay Round negotiations. Members had negotiated their commitments on bananas during that
Round in the framework of the agreed "agricultura specificity”, and therefore no violation of Article XI1I
of GATT could be claimed with respect to the EC banana regime consolidated in the GATT. Asfor
the separate preferential regime with regard to traditional Lomé suppliers, the EC had never claimed
that the Agreement on Agriculture applied to it, since it was not included in the agricultural section
of its Schedule. It was awholly separate regime which originated in a preferential agreement covered
by awaiver granted by the GATT contracting parties.

4.162 Inreply to a question by the Panel, the EC noted that according to the Marrakesh Protocol,
the schedules as such were incorporated into the GATT and not directly to the Agreement on Agriculture.
Nevertheless, this forma element was not, in the EC's opinion, at all decisive while addressing the
issue concerning the specificity of agricultural market access concessions and the priority of the rules
of the Agreement on Agriculture, including the schedules referred to in Article 4, on the provisions
of the GATT and the other Agreements of Annex 1A. The EC argued on both formal, i.e. based on
the letter of the WTO texts, and substantive, i.e. based on the will of the contracting parties and the
logic of the whole Uruguay Round negotiating process, grounds. From the formal point of view,
paragraph 1 of the Marrakesh Protocol stated that "the schedule annexed to this Protocol relating to
aMember shdl become a scheduleto GATT 1994 rdating to that Member ...". The Marrakesh Protocol
in itself was part of the GATT (GATT 1994, paragraph 1(d)). That being said, Article 1(g) of the
Agreement on Agriculturedefined, according tothe EC, market accessconcessionsas" all market access
commitments undertaken pursuant to this Agreement”. "All" commitments included, according to
the EC, commitments other than bindings and the reduction of tariffs (as made clear in Article 4.1
of the Agreement on Agriculture) - including market access allocations. Article 4.1 of the Agreement
on Agriculturefurther specified the notion of market access concessions, clarifying that " market access
concessions contained in schedules relate to bindings and reduction of tariffs, and to other market
accesscommitmentsas specifiedtherein”. Thereforetheconcept of " commitmentsundertaken pursuant
to this Agreement”, under Article 1(g) of the Agreement on Agriculture was, the EC argued, further
specified by two elements present in Article 4.1 of the Agreement on Agriculture, i.e."contained in
the schedules" and "specified therein” and it could consist of "bindings', "reduction of tariffs* and
"other market access commitments as specified therein” (i.e. alocations).

4.163 The EC thus submitted, on the basis of Article 4.1 and Article 1(g), it could be affirmed that
market access commitments (including allocations) contained in Part I, Section | - Agriculture tariff
schedules were commitments undertaken pursuant to the Agreement on Agriculture. Therefore the
provisions of the Agreement on Agriculture applied to them. According to Article 21, provisions of
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the GATT applied subject to the Agreement on Agriculture provisions. In conclusion, the question
to be asked was not whether the schedules were "incorporated” into the Agreement on Agriculture,
but rather whether the provisions of the Agreement on Agriculture applied to them. In the opinion
of the EC, the Agreement on Agriculture provisions did indeed apply to Part |, Section | of the schedules.
Morespecifically, therelevant provisionwasArticle 4.1, read in conjunctionwith Article 1(g): market
access commitments undertaken pursuant to the Agreement were those contained in the schedule. This
provision thus prevailed on the GATT. Moreover, paragraph 3 of the Marrakesh Protocol indicated
clearly that the implementation of the concessions and commitments contained in the schedules ... would
be without prejudice to the rights and obligations of Members under Agreementsin Annex 1A of the
WTO Agreement”. When raising the issue of the applicability of Article XIII or of other provisions
under any Agreement in Annex 1A to the provisions contained in the agricultural schedules, the
Complaining parties were, according to the EC, referring themselves to the administration of those
concessions (heading of Article XI1I of GATT itself). The same Protocol, however, clarified that any
right accruing under those concessions was subject, in the implementation of the concession, to the
provisions of the Agreementsin Annex 1A. In the case of the Agreement on Agriculture, therefore,
while implementing those concessions, the rights of the partieswerelimited to " bindings and reduction
of tariffsand to the other market accesscommitmentsasspecified therein” (Article4.1 of the Agreement
on Agriculture) and not more. And no other GATT provision was applicable (Article 21.1 of the
Agreement on Agriculture).

4.164 TheEC considered that the actua drafting of the Agreement on Agriculture was also justified
by a number of substantive reasons. Market access concessions were the subject of Article 4 of the
Agreement on Agriculture. This Article stated the obvious, according to the EC, namely that these
concessions were contained in schedules, that they related to bindings and reductions of tariffs and
to other market access commitments as specified, and that Members would not revert to the practices
which they converted into tariffs during the Uruguay Round agricultura tariffication exercise. As
the Article stated the obvious, the only function of the Article could beto create a specid link between
theagricultural schedul es, which had beenincluded with theother schedul esinto the Marrakesh Protocol
tothe GATT and the Agreement on Agriculture. Through this special link, the agricultural schedules
profited from the agricultural specificity aslaid down in Article 21 of the Agreement on Agriculture.
It would be absurd to restrict the scope of Article 21 only to the provisions of the Agreement on
Agriculture and not extend it to the results of agricultural tariffication, and of the results of the
negotiations on commitments on export subsidization and internal support. The methods of this
negotiation, the resulting rules and finally the concessions made and commitments taken were none
of them fully orthodox under the rules of the GATT, the Agreement on Subsidies and Countervailing
Measures or the Agreement on Safeguards, but they constituted asufficient protection of an exceptional
regimefor agriculturefor some and asufficient step in the direction of ultimate coverage of agriculture
by the generd rules of GATT, to be acceptableto al.*® Onthe other hand, it was generally recognized
that so-called agricultura specificity under Article 21 was necessary in order to give legal protection
to this step in the right direction. One part of the overall result, i.e. the result of the tariffication
exercise, could not now be excluded from this agricultural specificity without unbalancing the overall
result of the negotiations. The widespread use of tariff quotas which were alocated according to the
same method as that used by the EC (i.e. some country-specific allocations and an "other" category)
in the case of bananas, was a clear indication that this practice was considered acceptable under the
Agreement on Agriculture.

4.165 For the above-mentioned reasons, the EC was of the view that Article 21 of the Agreement
on Agriculture implied that schedules on market concessions might contain commitments which were
inconsistent with the obligations of the GATT and other Agreements of Annex 1A. The EC stressed

18The EC pointed out, however, that there were also similarities between the Agreement on Agriculture and the GATT.
Both laid down a number of provisions which could not just exist by themselves, but for their full effect were dependent
on the commitments laid down in schedules.
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that paragraph 1 of the Marrakesh Protocol indicated that " the schedul e annexed to this protocol relating
to a Member shall become a schedule to GATT 1994 relating to that Member on the day on which
theWTO Agreement entersinto forcefor that Member". The EC considered thusthat terms, conditions
and qudifications contained in market access concess ons enjoyed complete immunity from legal chalenge
on the basis of any of the agreements listed in Annex 1A.

4.166 TheEC referred to the Complaining parties clam that Article 21 of the Agreement on Agriculture
shall prevail with regard to provisions of GATT and of the other Agreements under Annex 1A and
was only connected to Article 13 of the Agreement in order to ensurethat the provisions of that Article
would prevail on the Agreement on Subsidies. The EC responded that it was sufficient to look at the
text of the Agreement to contradict such an interpretation. There was no indication in the text of the
Agreement that Article 21 was limited in scope. On the contrary, the reader was immediately struck
by the genera coverage of Article 21, as compared to Article 13 itself, which specifically set out its
prevalence with respect to the Subsidies Agreement. The text of the Agreement supported no other
conclusion but the one that Article 21 concerned all provisions of the Agreement on Agriculture.
Furthermore, referring to the Complaining parties' affirmation that schedules were not provisions of
the Agreement on Agricultureand that therefore Article 21 provided no defencefor the EC' sviolations,
the EC maintained that this was not what Article 21 said. Article 21 stated that the provisions of the
GATT shall apply subject to the provisions of the Agreement on Agriculture. Article 21did not require
schedulesto be provisions of the Agreement: it regulated prevalence of application of such provisions.
The EC was of the view that the provisions of the Agreement on Agriculture applied to the market
access commitments of the agricultural schedule of the EC, and prevailed on GATT.

4.167 The Complaining parties maintained that the EC had simply disregarded the texts of the
Agriculture Agreement in arguing that the incorporation of certain country-specific alocations in its
Uruguay Round Schedulesomehow relieved it fromitsArticle X111 obligations. Intheir view, although
the EC had now admitted that the schedules were not incorporated in the Agriculture Agreement, it
had dismissed the legal effect of this point by characterizing the text as a mere "formality."

4.168 Furthermore, the Complaining parties rejected the EC claims that Article XI1I requirements
did not apply to its market allocations and specifically that no challenge could be brought because the
alocations for Colombia, Costa Rica, Nicaragua and Venezuela were located in the EC’s Uruguay
Round Schedule: while the Complaining parties understood that the EC had provided tariff bindings
protected by Article Il of GATT to four countries, these bindings, in their view, did not relieve the
EC of itsobligationsunder Article X111 or any other WTOdisciplines. AsconcernstheEC' sArticle 11:7
argument generally, theComplaining partiesreferred tothe Sugar Headnote case''® which was presented
withtheclaim, inrelation to aprovisioninthe United States Schedule XX, that Article I1:1(b) permitted
a country to place conditions in its schedul e that would override other obligations of the GATT. The
Sugar Headnote panel rejected this claim after analysing the wording, purpose and drafting history
of Articlell and GATT practice. With respect to thewording, the panel considered that Article 11:1(b)
might permit parties to quaify the obligation to exempt products from customs duties in excess of the
levels specified in the schedule, but not to qualify their obligations under other Articles of the GATT.
The panel also noted that the title of Article Il was " Schedule of Concessions' and that the ordinary
meaning of "to concede’ was "to grant, yidd," which further suggested that Article I permitted countries
to incorporate into their schedules actsyielding rights under the GATT, but not acts diminishing their
obligations. The panel then confirmed thisinterpretation in light of the preamble to the GATT, which
noted that the Agreement consisted of "mutually advantageous arrangements directed to the substantial
reduction of tariffsand other barriersto trade”, language that wasrepeated in the preambleto theWTO
Agreement. The panel observed that where the GATT referred to specific types of negotiations, it

19Report of the panel on " United States - Restrictions on the Importation of Sugar and Sugar-containing Products applied
under the 1955 Waiver and under the Head Note to the Schedule of Tariff Concessions', adopted 7 November 1990,
BISD 375/228.
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referred to negotiations aimed at the reduction of barriersto trade (Articles IV(d), XVII:3 and XXVIII
bis), which further supported the assumption that:

"Article Il gives contracting parties the possibility to incorporate into the legal framework of
the General Agreement commitments additional to those already contained in the General
Agreement and to qualify such additional commitments, not however to reduce their
commitments under other provisions of that Agreement.”

The panel further considered that other parts of the GATT, notably Article XVII:3, supported the
interpretationthat GATT obligationscould not bediminished through anegotiation andthat past practice
showed that contracting parties " did not envisage that qualifications in schedules established in accordance
with Article 11: 1(b) could justify measuresinconsistent with the other Articles of the Generd Agreement.”
Findly, the panel noted that thedrafting history of Article!l did not support acontrary interpretation.
In the opinion of the Complaining parties, the reasoning and conclusions of the Sugar Headnote panel
werenolessvalid withrespect tothe EC’ s Uruguay Round Schedule. Argumentsthat thisinterpretation
would destabilize the market access concessions agreed to in the Round were an exaggeration. The
Uruguay Round market access negotiations, particularly those concerning agricultural trade, were
concluded with the full knowledge of this report.

4.169 Referring to the Complaining parties reference to the Sugar Headnote panel, and notwithstanding
the EC' sconviction that noviolation of GATT had been demonstrated with regard to the EC concession
on bananas, the EC underlined that the panel predated the entry into force of the WTO and of the
Multilateral Agreements on Trade in Goods as set out in Annex 1A of that Agreement. The EC
consideredthat inlight of thegeneral interpretativenoteto Annex 1A,** therelationshipbetween GATT
and the agreements on trade in goods, and more specifically in light of Article 21 of the Agreement
on Agriculture which reinforced, in away, such arule with respect to the Agreement on Agriculture,
the Sugar Headnote ruling had to be reviewed to take account of the prevalence of the provisions of
the other Agreements on GATT 1994. It could not in any case be transposed as such into the present
case.

Parties arguments - interpretive issues

4.170 Specificaly with respect to the Complaining parties claims concerning an aleged violation
of Article XIlI concerning the structure of the tariff quota, the EC recalled its remarks in which it
clearly indicated that the tariff and tariff quota consolidations on bananas were current access
consolidationsunder the Agreement on Agriculture. Theconsequenceof that analysiswasthat Article 21
of the Agreement on Agriculture confirmed the "agricultura specificity" in its clearest form and
demonstrated that the rules of the Agreement on Agriculture, including the schedules specificaly referred
to in Article 4, superseded, if necessary, the provisions of the GATT and the other Agreements of
Annex IA. Therefore, the EC continued, provisions of Article X1l of GATT, in particular, could
not be considered applicable to the actual content of the tariff quota and the EC was of the opinion
that no violation of this Article could be claimed with respect to the EC banana regime consolidated
after the Uruguay Round.

4.171 It wastherefore solely on the subsidiary basis that the EC would examine the claims presented
by the Complaining parties about the alleged violation of Article X1l by the structure of the bound
tariff quota. In this narrow and specific context, the EC argued that a preliminary distinction had to
be made between two series of allegations. (i) no claim of discrimination (and consequent violation

1205ygar Headnote case, paras. 5.2-5.7.

21" the event of a conflict between a provision of the GATT 1994 and a provision of another Agreement in Annex 1A ...,
the provision of the other Agreement shall prevail to the extent of the conflict.”
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of Article X1I1) could be raised against the country allocation within the MFN tariff quota as compared
to the allocation within the ACP traditional quota. The EC had already demonstrated that Article XlII
related only to the non-discrimination in the administration of a quota or a tariff quota. Therefore
Article X111 wasrelevant and applicable only in so far one specific quotaor tariff quotawas considered,
and specifically its administration. No argument could on the contrary be made under Article XIlI,
inparticular Article X111:1, alegingdiscriminationintheadministration of two different regimes, which
are independent one from the other and each legdly justified on adifferent basis; and (ii) no violation
of Article XIl1, and in particular paragraph 2, had occurred in the structuring of the EC MFN tariff
quota.

4.172 Asapractical matter, the EC, by means of a graph showing supply trends and, in particular,
the increasein third-country imports into the EC after the fall of the Berlin Wall in 1989, argued that:
in every year since the start of the regime, quantities significantly above the bound tariff quota had
been imported from "others' alone, not counting any non-traditional ACP volumes; the level of the
bound quota was significantly above any volumes which came into the EC-15 up until 1990; and the
dramatic effect on banana imports of the fall of the Berlin Wall and the subsequent reunification of
Germany. Inthislight, the EC continued, volumes rose sharply from the end of 1989 through 1990
and into 1991 (when the effects of speculation a so began to push up volumestemporarily) asthe market
and distribution systems developed. The increase was the result of 16 million additional consumers
being added to the EC, and was not due to any increasein individual propensity to consume bananas -
it was a one-off increase and not evidence of atrend to increased consumption.

4.173 The EC continued that the graph showed that the policy had not led to dramatic increases in
supply from either domestic sources or ACP countries, thus refuted the arguments that the EC banana
policy represented such advantages for EC and ACP producers that these would become the preferred
sources of supply and that traders would rush to import these bananas in preferenceto Latin American
fruit. Intheview of the EC the graph clearly demonstrated the emptiness of the Complaining parties

chief argumentsinthat: the creation of the EC single market for bananas had not had unduly restrictive
effects on Latin American exporting countries; the volume of the tariff quota was justifiable and
reasonable; the volume imported under thetariff quota had always been significantly above its bound
level; the administrative procedures governing imports were clearly not acting as a deterrent to the
utilization of the tariff quota; and there was no discernable shift in sources of supply from "others’,

which had remained remarkably constant throughout the three and a half year life of the EC banana
policy at 63-64 per cent of total supply.

4.174 With respect to Article XI111:2, the EC argued firstly that in applying it, one should refer to
the chapeau of the paragraph where it was indicated that:

"in applying import restrictions to any product, contracting parties shall aim at the distribution
of trade in such a product approaching as closely as possible the shares which the various
contracting parties might be expected to obtain in the absence of such restrictions and to this
end shall observe the following provisions'.

Thelast part of that chapeau made it clear that the principle stated in the first part of the chapeau was
respected as soon as one of the aternative provisions in paragraph 2(a) to (d) was correctly observed.
Consequently the fulfilment of the obligations of one of the aternative provisions listed in
Article XI111:2(a) to (d) entailed automatically the fulfilment of the obligations of non-discrimination
under the Article. Secondly, in allocating the tariff quotaamong supplying countries the EC followed
the principle of Article X111:2(d). Under Article X111:2(d) two methods of possible alocation of the
(tariff) quota were indicated: (i) through an agreement with respect to the allocation of sharesin the
guotawith al other contracting partieshaving asubstantial interest in supplying the product concerned,
and (ii) when method (i) was "not reasonably practicable”, through alocation to contracting parties
having a substantial interest in supplying the product of shares based upon proportions, supplied by
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such contracting partiesduring apreviousrepresentative period, of thetotal quantity or valueof imports
of the product, due account being taken of any specid factors which have affected or may be affecting
the trade in the product. In aresponse to a question posed by the Panel, the EC submitted that under
Article 31 of the Vienna Convention on the Law of the Treaties, "atreaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context
andinthelight of itsobject and purpose”. Thetext of Article XI11:2(d) imposed ahierarchy of criteria:
method (i) above was to be applied prior to method (ii) above, but nothing in that Article indicated
that the first criteria was an absolute aternative to the second. That was to say that in cases when
an agreement could be reached only with some of the parties which were Members having a substantia
interest, while agreement could not be reached with other similar parties, then the two criteria could
(and perhaps should) be combined.

4.175 In thislight, after the deconsolidation of the obsolete 20 per cent ad valorem tariff rate, the
EC negotiated, during the Uruguay Round, the creation of atariff quotawherethe sharesinimporting
guantitieswere allocated, intheir mgjor part, anong parties having "asubstantial interest in supplying
the product concerned”. The alocation among the countries signatories of the BFA was based on the
statistical data of the reference period which was based on the latest three years of importation which
could beconsidered representative of normal tradeflows. Thesametreatment wasoffered to Guatemala
with which the EC sought agreement in applying the tariff quota - indeed Guatemala, was offered,
in 1993, 1.5 per cent of the tariff quota (compared to the average imports to the EC from Guatemaa
for the period 1989-91 of 1.56 per cent) while after its entry into force, Guatemala has continued to
supply similar quantities (1.3 per cent in 1993 and 1.0 per cent in 1994 according to the latest official
statistics). Even Ecuador, Honduras and Panama, while not contracting parties to the GATT, were
offered asharein the allocation on the basis of the same objective statistical evidence. They all refused.

4.176 The EC submitted that it proceeded to distribute the quota according to the agreement reached
with the BFA on one side and the "others' on the other side, while at same time it preserved entirely
"the distribution of trade of bananas approaching as closely as possible the shares which the various
contracting parties might be expected to obtain in the absence" of such tariff quota. Asit had already
been indicated, many of the tariff quotas consolidated in the Uruguay Round were country-specific,
i.e. they listed a limited number of countries to which they applied and for which certain quantities
were reserved, while what was left of the tariff quota was alocated to "others'. In the EC view, it
could not be held responsible for the lack of will and cooperation of a Complaining party under the
Uruguay Round negotiations to achieve a different result.

4.177 Thirdly, the EC argued, the size of the tariff quota itself or the very existence of the tariff
guotacould not bedisputedin thisprocedure. Theestablishment of atariff quotawaslegally admissible
under the GATT and was one of three possible tariff structures that could be conceded in the schedules
in application of Articlell, the others were a specific duty and an ad valorem duty. A combination
of them was also possible and accepted. From the structure and the drafting history of the GATT it
wasclear that acontracting party, evenin caseof legally bound tariffs (which wasthe case of 99 per cent
of the productsimported to devel oped countries under the present conditions after the Uruguay Round)
was entitled to bind them at alevel that it considered appropriate and even subsequently modify them
under certain conditions (Article XXVIII of GATT). A party was entitled to apply atariff that could
be, for instance, 100 per cent, 1000 per cent or 10,000 per cent of thevalueof agiven product expressed
in terms of specific amount or ad valorem. The same result could legally be achieved through the
creation of atariff quota which was neither prohibited nor impeded provided that Articles Il and X111
wererespected.*# Thebananatariff quotawas bound under the Uruguay Round in EC ScheduleL XXX,
and respected the provisions of Articles Il and XIIl. The other parties signatories of the Marrakesh

122"EEC - Import of Beef from Canada', BISD 28592, adopted 10 March 1981 - "Newsprint", BISD 315114, adopted
20 November 1984.



WT/DS27/RIMEX
Page 81

Protocol and the parties acceding later to the WTO explicitly accepted the multilateral result of these
negotiations.

4.178 With respect to the specific arguments made by the Complaining parties concerning the
enlargement of the EC, the EC replied that the accession of Austria, Finland and Sweden to the EC
became effective on 1 January 1995. As was usua in such circumstances, the EC engaged in the
procedure of Article XXIV:6 of GATT, i.e. the EC made itself available for negotiations under
Article XXVIII with any Member having initial negotiating rights or having a substantial interest in
the trade of specific products. Although considerable interest was expressed by various Members in
the adjustment of agricultura tariff quotas subsequent to accession, in particular in the grains sector,
none of the traditiona trading partners of the EC in bananas manifested itself for adjustment of the
tariff quota on bananas. In these circumstances, the EC Commission decided that the EC should act
autonomously. It ensured that there was an increase in the tariff quota by 353,000 tonnes as from
the date of accession. This amount corresponded to the average yearly consumption of bananas in
these three countries over the period 1991-1993.'2 Although the increase was autonomous, it was
not ad hoc, as was borne out by the table below provided by the EC. This additional quantity had
become part of the overall system and was subject to the same rules as the rest of the tariff quota.
The actua consolidation of the tariff quotain the Schedule of the EC-15, however, remained the same
as it was under the EC-12, i.e. 2.2 million tonnes.

Net imports, in tonnes, of bananas by the three new member States
during the period 1991-93
1991 1992 1993 Average
Austria 121,597 120,355 115,896 119,283
Finland 73,041 80,836 72,187 75,355
Sweden 159,449 161,725 152,342 157,839
Totd 354,087 362,916 340,425 352,476

According to the EC, these were the statistics supplied by the relevant authorities in Austria,
Finland and Sweden and used to establish the appropriate volume to be added to the tariff quota
The EC submitted, in an answer to a question by the Panel, a table that showed the volume of re-
exports of bananas from the three new member States. In 1994, re-exports totalled 119,408
tonnes. The import figures supplied by the relevant authorities in Austria, Finland and Sweden,
which were used to calculate the appropriate volume of tariff quota (353,000 tonnes) were net of
re-exports.

4.179 Guatemala and Honduras considered that the EC’'s summary assertion that during the
enlargement of the EC, "none of the traditiona trading partners of the Community manifested itself
for negotiations under Article XXIV:6" ignored the accession circumstances surrounding the banana
regimein 1995. When Austria, Finland and Sweden acceded to the EC, it remained unclear how those
countries were to beintegrated into Regulation 404/93 et seq. For the whole of 1995, bananaimports
into the EFTA-3 were governed by "transitional” measures. In 1996, when the EFTA-3 were brought
under the regime created by Regulation 404/93, Guatemala and Honduras were already beginning to
prepare for a comprehensive WTO challenge, in which all rights and interests were to be pursued.
Even so, throughout the "transition” period, Guatemala and Honduras had made their concerns known

12The EC noted that a total of over 464,000 tonnes in 1994 had been mentioned as imports in the three new member
States. This total was from a year which could not serve as reference year for the additional quantities. There was aso
serious doubt that this figure was a net figure, i.e. re-exports might not have been subtracted from it.
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to the EC that EFTA-3 accession would compound restrictions and distortions in EC banana trade.
Their concerns in fact proved valid, as even today, more than a year and a haf after the accession
of the EFTA-3 to the EC, the Commission had not fully incorporated the EFTA-3 volumes into the
banana regime. The July 1996 regulation increasing the tariff quota by 353,000 tonnes was
"autonomoudly” implemented, meaning that the 1997 tariff quota would return to 2.2 million tonnes,
unless changed by EC Council action or another autonomous increase.

4.180 More generadly, the Complaining parties claimed that the requirements of Article X111 did
not permit the EC to invite some L atin American countriesto obtain acountry-specific all ocation under
the terms of the BFA, and then, after they refused, proclaim that the EC could not be held responsible
for the lack of will and cooperation of the other parties. The Complaining parties were of the opinion
that the EC was "responsible” under Article XIII. If the EC could not reach agreements with
substantially interested parties, then it had to divide its market on an historical basis, consistent with
the aim of providing shares that would be expected to prevail in the absence of restrictions. It could
not provide generous country-specific alocations to BFA signatories and ACP countries that discriminated
against other Members which had decided not to waive their GATT and WTO rights. It was precisely
thiskind of conditionality that was barred by Article XI11's requirement that the EC obtain agreement
of al substantially interested parties.

4.181 The Complaining partiesargued that with respect to the meaning of Article X111 requirements,
the EC had blurred the distinctions in paragraph 2(d) between the two methods for alocating quotas
among suppliers. The Complaining parties considered that the text of Article XIl1:2(d) was clear:
the methods presented alternative options, either one of which must be satisfied in order to comply
definitively with the general principle stated in the first sentence of paragraph 2. The use of the word
"al" in the first sentence of paragraph 2(d) required, according to the Complaining parties, a country
to obtain agreement with all countries with a substantia interest. It did not alow agreement to be
reached with only some selected countries. The requirement that agreement be reached with al
substantially interested countries was recognized by the panel in Norway - Restrictions on Imports of
Certain Textile Products, *?* which concluded that an agreement reached with six out of seven substantial
supplying countries was not sufficient to satisfy the first sentence of Article XI11:2(d).

4.182 Moreover, the word "method" in the second sentence of paragraph (d) further implied that
thefirst sentence represented a single approach, not an example of away to dea with one substantially
interested trading partner and not others. It might well be that a country employing the second method
could aso have the agreement of some of the substantialy interested parties, but this would not be
legally required, nor would it amount to a "combined method.” Article XI111:2(d)’s provision for
alternative options was also confirmed by the drafting history of this provision relating to the two
methods. The London Report of the Preparatory Committee for the Havana Conference listed a
"desirable set of principles" in "applying the principle of nhon-discrimination to import restrictions,”
which included the following:

"therestrictions might take the form of aquotaallocated among the various sources of supply.
In this case the general principle should be to allocate the quotas on commercia principles
such as price, quality and customary sources of supply. These commercia principles might
be applied in principle in either of two ways - firstly, agreement might be sought between the
exporters who have a substantial interest in supplying the product, and secondly, where this
course is not reasonably practicable, reference should be made to shares in a previous
representative period. ..."'%

124 Norway - Restrictions on Import of Certain Textile Products', adopted 18 June 1980, BISD 275/119, paras. 15-16.

1%5See "Report of the First Session of the London Preparatory Committee of the United Nations Conference on Trade
and Employment” (UN Document EPCT/33), October 1946, at 14.
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Although the " commercia considerations" principle was dropped in the Geneva conferencein August
1947 because its application by government authorities might not always be practicable, the draft’s
reference to "either of two ways" of applying the overriding principle explicitly confirmed that the
two methods should be read as aternatives.'®

4.183 TheEC reiterated that on 26 October 1993 it notified that it wanted to deconsolidate its tariff
binding of 20 per cent for bananas and modify its Schedule on bananas under Article XXVIII of
GATT 1947. Hence the EC sought negotiation with the "contracting parties primarily concerned",
and with those having "a substantia interest” in the EC's banana concession. As had, in the EC's
opinion, rightly been indicated by certain third parties, by a constant practise under GATT 1947 that
had never been questioned after the Uruguay Round, the term " substantial interest” was meant to cover
only those Members which had "a significant share in market", as it was confirmed by paragraph 7
of the note to paragraph 1 of Article XXVIII of GATT 1994. That was interpreted under GATT 1947
as referring to contracting parties that could account for at least 10 per cent of the market. Colombia
and Costa Rica (which could both claim to have a" substantial interest” in the trade, each with ashare
of around 20-25 per cent) were included along with Brazil which had the initia negotiating right for
theproduct. At that time, other countriesexportingtothe EC, such asEcuador, Panamaand Honduras,
were not contracting partiesto the GATT and, therefore, had no rights under the General Agreement.
Honduras became a Member on 1 January 1995 and Ecuador on 26 January 1996. Panamawas in
the process of acceding to the WTO. They were nevertheless kept aware of the discussions. Also
included in thediscussionswith the countrieshaving asubstantia interestinthe EC' s bananaconcession
were other countries which had been involved as complaining parties in the second Banana panel.
These were Venezuela, Nicaragua and Guatemala. The negotiations under Article XXVIII became
bound up with the Uruguay Round negotiations and the scheduling exercise that was going on for
agricultura products in general. Bananas being an agricultura product, their tariff re-consolidation
had to respond to the criteria for scheduling in the agricultural sector, as a so-called current access
commitment.**” The consolidations of current access commitments led to the widespread use of tariff
guotas. These negotiations and discussionsresulted in the BFA which wasintegrated inthe EC' sfina
Uruguay Round Schedule.

4.184 Indeed the offer the EC made to its negotiating partners in the Uruguay Round, on
14 December 1993, represented an extraordinary effort by the EC to have an agreed allocation of the
tariff quota well beyond any obligations that any Member might be deemed to have, under other
circumstances, under Article XIIl. None of the present Complaining parties could have clamed at
the time to be entitled to any offer under Article XI11:2(d) for an agreed distribution of the tariff quota
nor to any specific alocation under the same provision. Not Ecuador or Honduras - which were not,
as noted above, contracting parties; not Guatemala - which with 0.6 per cent share of trade in the
year before the offer was made could have hardly been considered having an interest, let alone a
substantial interest under Article XI1I1; not Mexico - which had never exported to the EC other than
symbolic quantities, and not the United States which was neither producing more than a symbolic
quantity nor a fortiori exporting to the EC. The EC agreed with the Complaining parties that under
arigorous interpretation of Article X111 the EC should have obtained agreement of all substantially
interested parties. And this is exactly what it did when it passed an agreement with Colombia and

1% the view of the Complaining parties, the "commercial considerations' principle was in any event made somewhat
redundant with the introduction of the principle now set forth in the first sentence of Article XI11:2, which first appeared
in the draft resulting from the New York Conference (January and February 1947). According to the Report of the New
York Conference, subsequent redrafting of the other aspects of para. 2, including those pertaining to the two methods, were
made " so asto make the provisions more clear and more consequentia”. "Report of the Drafting Committee of the Preparatory
Committee of the UN Conference on Trade and Employment” (UN Document EPCT/34) Lake Success, NY, 5 March 1947,
p.23.

27According to the EC, these criteria became obsolete after the Uruguay Round results were signed and no longer appear
in the Agreement on Agriculture.
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Costa Rica. Unfortunately, none of the Complaining parties could at the time be reasonably included
in that category.

4.185 In theend, the EC remarked, of the eight countries engaged in the negotiations and discussions
with the EC*%, four accepted a country-specific tariff quota (Colombia, Costa Rica, Nicaragua and
Venezueld) aswell asthe BFA. An dlocation for non-traditional ACP bananas of 90,000 tonnes was
also made.**® What remained of the tariff quota was placed in the category "others'. These results
were then consolidated in the Uruguay Round Schedule and constituted, in the opinion of the EC, the
outcome of afreely negotiated agreement. There was nothing to distinguish the EC's tariff quota on
bananas from many other tariff quotas for agricultura products agreed in the Uruguay Round. Tariff
guotas were allocated on a limited basis to a few countries and a category of "others' for the rest of
the tariff quota. The other aspects of the BFA were also adjusted to the fact that only four countries
now participated. Only thesefour countries could issue export licences that would need to be matched
with EC import licences; only these were accorded transferability in case of under-utilization of their
guota alocation as a result of force majeure.

4.186 With respect to the United States specifically, the EC noted that the United States, having no
banana exports to the EC, could not claim any application of Article XI11:2(d), since they could not
show having "asubstantial interest”" asindicated in that provision. Their export interestsweretherefore
perfectly and duly protected under the "others" category in the EC tariff quota The EC was of the
opinion that the events described above clearly distinguished the present situation from the one taken
into account by the panel in Norway - Restrictions on Imports of Certain Textile Products, adopted
18 June 1980, where no such offer had been made by Norway and no such refusal had been advanced
by Hong Kong. Even lessrelevant wasthe quotation of the panel report EEC - Quantitative Restrictions
against Imports of Certain Products of Hong Kong, adopted 12 July 1983, where the panel did not
enter into any question concerning the alleged violation of Article X111 since it had already found that
the relevant provisions of Article X1 were not complied with.

4.187 The EC submitted specifically with respect to Guatemala, which had previous access to the
EC market of around 1.5 per cent on average, that it failed to see how its inclusion - in the absence
of any agreement - under the category "others" of the tariff quota which entitled the importation under
the tariff quota of up to 49 per cent of the total tariff quota volumes, was by any means supposed to
reduce Guatemala s opportunitiesto export itsbananasto the EC. The EC further recalled that Mexico
exported negligible quantities of bananas into the EC at the moment the Uruguay Round negotiations
were concluded (and no significant changein the situation had occurred later on). No claim whatsoever
by any of these Members was therefore admissible under Article XIII.

4.188 The Complaining parties noted that the EC, by its own admission, provided country shares
to countries that it did not consider to have a "substantial interest" (Nicaragua and Venezuela, each
of which exported on average, in the three years prior to 1993, just under 50,000 tonnes, and less
than 50 tonnes, respectively). The EC had provided these countries guaranteed percentage alocations
that were clearly out of proportion with their historical shipments. At the sametime, the EC had also
provided country-specific alocations to al the ACP suppliers, most of which had shipped quantities
tothe EC assmall as, or even smaller than, Nicaragua's, under their preferential access arrangements.
M ost of the ACP countrieshad been provided al ocationsthat greatly exceeded even their averagerecent

1%8Colombia, Costa Rica, Ecuador, Guatemala, Honduras, Nicaragua, Panama and Venezuela.

%A ccording to the EC, this quantity of 90,000 tonnes could not just be added to the total of allocations for traditional
bananas. This quantity fell under the tariff quota of 2.2 million tonnes and was treated exactly the same as other bananas
under the tariff quota; normal tariff quota licences must be obtained for these quantities. Only their duty-free treatment
was based on Article 168(2)(a)(ii) of the Lomé Convention.
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shipments under the previous discriminatory national European regimes. They even exceeded their
so-called "best ever" shipments, the criterion claimed to have been the basis for the EC’s alocations.

4.189 According to the Complaining parties, the text of Article XI11:2 did not require a Member
to refrain from according alocationsto countriesthat did not have a" substantial interest in supplying"
the product. However, thefirst sentence of Article XI11:2, which set out the overriding principle to
befollowed, circumscribed the manner and basis on which it could accord such alocations. A country
might reach agreement with all substantialy interested countries and aso reserve part of its market
for lesser suppliers. Under such an approach, any allocations to the lesser suppliers would need to
aim at adistribution of trade approaching as closely as possible the shares that such countries might
be expected to obtain in the absence of restrictions. The Complaining parties were of the view that
the EC had failed to satisfy either of the two methods for countries the Complaining parties considered
substantially interested parties, and had also failed to observe the first sentence of Article X111:2 for
those that it apparently did not consider to have a substantial interest.**® It provided no allocation to
Ecuador, a country with more trade than Colombia during what the EC considered the representative
period, and thus had failed to reach an agreement pursuant to the first sentence. The fact that Ecuador
was not party to the GATT at the time the BFA allocations were made did not obviateits present right
as a Member to an agreed alocation or an alocation in accordance with the second sentence of
Article XI111:2(d). With respect to other countries, none of the tariff quota allocations were based on
an unrestricted representative period; moreover, they were provided to some countries and not others
on a basis that could only be explained by political favouritism. As a practical matter, the access
available to remaining Latin American exports (relegated to the "others' category in the EC’s tariff
guota for third countries) had fallen 27 per cent below the Complaining parties access before
Regulation 404/93 was implemented in the member States. Country-specific allocations provided to
the BFA signatories were at the expense of the rest of Latin American countries.

4.190 With respect to the claim of the Complaining parties that access for the " others" category had
fallen 27 per cent below the access level prior to Regulation 404/93, the EC indicated that cal culations
based on supply to the EC showed that between 1985 and 1990, the share of "others" in the supply
of al Latin American bananas (short-hand for all non-ACP production, becauseit included very small
quantities from Israel and the Philippines, for example) declined steadily every year from 61.7 per
cent in 1985 to 50.7 per cent in 1990. Thiswas areduction of 11 percentage points, or 17.8 per cent
of effective access. There was no reason to believe that this decline would not have continued in the
absence of the speculation which occurred in 1991 and 1992 immediately prior to the entry into force
of theEC regime, thusresultingin evenlower accessfor the" others" category. Thespeculationresulted
in a halt to the declining trend, and an upturn in supply, but not to previous levels. Equally if the
situation was considered in terms of volumerather than percentages, the alocation under the EC tariff
guota to "others', which currently stood at 1,201,818 tonnes was higher than any quantity supplied
to the EC apart from during the highly speculative years 1991-93. Inthe EC'sview it wasnot possible
for the Complaining partiesto argue that their access had been restricted asaresult of the EC's policy.

4.191 Furthermore, the EC submitted that the EC negotiated its banana tariff quota in the context
of the Uruguay Round at the time when neither Ecuador nor Honduras were a contracting party. The
EC noted that nowhere did the Complaining parties contest the standard GATT notion of " substantial
interest" as 10 per cent market share; any specific claim wasin fact made only with regard to Ecuador,
and no mention was made of Honduras (indeed, not even of Guatemala, which was a contracting party
at the time). The EC further argued that under Article X1l of the WTO Agreement "[a]lny State ...
may accede to this Agreement, on terms to be agreed between it and the WTO". As the Protocol of
Accession of Ecuador indicated, theWT O Agreement towhich Ecuador acceded includedtheMarrakesh
Protocol tothe GATT, i.e. theother Members' Uruguay Round schedules. No special termsconcerning

0The EC claimed that Colombia and Costa Rica were the only GATT contracting parties in 1993 that were substantially
interested suppliers.
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the EC Schedule, let aone its concession on bananas including country allocations, were present in
Ecuador's Protocol of Accession. Ecuador had therefore, in the opinion of the EC, fully accepted
the EC Schedule. Furthermore, the EC Schedulewith regard to agricultural products contained market
access concessions undertaken pursuant to the Agreement on Agriculture. These market access
concessions, as set out in Article 4.1 of the Agreement, were composed of "bindings, reduction of
tariffs" and " other market access commitments' - namely country alocations. In acceding tothe WTO,
Ecuador did not negotiate any specia terms applicable to the EC market access concession on bananas.
It accepted the EC Schedule as it was. In the view of the EC, Ecuador was attempting to go back
on the engagement it took upon accession to the WTO. It claimed it was entitled to market access
commitments that were the fruit of negotiations among the GATT contracting parties in the Uruguay
Round, and which, paradoxically, Ecuador itself refused when they were offered by the EC. Ecuador
did not negotiate any market access commitment on the occasion of its accession, and could not hope
to abtain through dispute settlement what others were entitled to solely as aresult of negotiations. In
conclusion, the EC said, the Complaining parties argument that Article XIII entitled Ecuador as a
Member with a substantial interest to be allocated a country share upon its accession to the WTO was
not relevant here, asthe EC banana concession was a market access concession under the Agreement
on Agriculture, which prevailed on the GATT. By accepting the EC Schedule, Ecuador had accepted
the agricultural concessions as they were, and Article X1l (even in the case in which it should be
considered applicableto acceding Members) could not beapplied to them. Ontop of thisoverwhelming
legal anaysis, from a market access point of view, with the creation of the category of "others" in
the tariff quota and the entry into force of the EC-wide banana market, some Complaining parties like
Ecuador now had competition from fewer competitors than they did before, when they had to compete
against al Latin American producers and also came up against the closed protected marketsrestricting
access for their bananas.

4.192 Asregards gpplication of Article X111 to acceding M embers concerning market access concessions
negotiated prior to those Members' accession, the EC further submitted that: (i) either any alocation
of atariff quota under the GATT had obligatorily from the start to benefit all supplying countries,
including non-Members of the WTO; or (ii) any late accession had to reopen the negotiation of al
the schedules containing quotas or tariff quotas with the effect of annulling the legal certainty of all
the schedules and of all the concessions negotiated with other Members. In the opinion of the EC,
both suggestions contradicted the text of the GATT (Article X111:2 talked about "al other contracting
parties having a substantia interest") and the intention and the practise of the GATT and the WTO.
Secondly, the EC argued, Ecuador itself had never relied on Article X111 to claim any "right”. Ecuador
acceded as from the 21 January 1996. In this particular context, Ecuador and the EC had signed an
exchange of letters in which Ecuador had agreed "to seek remedy by bilateral negotiations” if it felt
the EC regime "adversdly affected Ecuadorian commercia interest". On 13 September 1995, while
gtill not a Member, Ecuador requested negotiations. The Commission met with Ecuador on
21 November 1995, and replied that while happy to discuss at any time, it understood the commitment
to apply when Ecuador became a Member. At that moment, it would hold negotiations. On
24 January 1996 (three days after joining), Ecuador wrote to the EC announcing its intention to seek
formal consultations pursuant to WTO dispute settlement rules (because the EC had not agreed to hold
bilatera negotiations). On 5 February 1996, it requested such consultations (with the other four
complainants). A meeting took place between the Commission and Ecuador on 30 January, where
no request for a share of a quotawas made by Ecuador. The EC Commission met again with Ecuador
on a number of occasions, including a visit to Quito by EC Commission officials. Ecuador never
specified its requests, let alone requested an allocation of the quota. A further meeting took place in
Miami on 9 April 1996. It was organized by USTR "to determine whether a mutually acceptable
alternativeto the current EU regime could be developed” (in thewords of USTR's Chief, M. Kantor).
In the course of the meeting, Ecuador announced that the decision to request a panel had already been
taken. On 11 April, the five Complaining parties requested the panel. According to the EC, even
beyond the formal application of WTO rules, the claimsconcerning thealleged violation of Article XI11
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while allocating the EC bananatariff quotawere wrong and should bergected. There had never been
a genuine intention by Ecuador to find a negotiated solution to this issue.

4.193 According to Ecuador, a party acceding to the WTO was not required to reserve its rights
to raise a claim under the GATT/WTO. Ecuador considered that the very purpose of a country’s
accession to the GATT was to enable it to claim the rights and obligations specified in the terms of
the treaty, and that it would be aredundant and meaningless exercise for a country to issue a separate
statement which provided that, upon itsaccession, it reserved theright to exerciseal of itsrightsunder
thetreaty. For example, acountry clearly had aright to expect, uponits accession to the GATT, that
an existing Member's tariff schedule accorded treatment under Article | of GATT, and it would be
meaningless for the acceding country to be required to issue a separate statement reserving the right
to chalenge thetariffsunder Articlel. Ecuador submitted that no country could be expected to review
every existing import regimefor every single product in every country in the world beforeits accession
to the GATT to determine whether any reservation of rights was necessary. Given the extraordinary
burden such a requirement would impose, such a system would likely result in a gutting of the main
purpose of the WTO system, i.e. to create aregimefor enforcing rules and opening markets. Ecuador
clarified, moreover, that the EC’s statements concerning its exchange of letters with Ecuador were
incorrect with respect to both process and substance. First, the exchange of letters took place on
19 May 1995, eight months before 21 January 1996, the date on which Ecuador acceded to the WTO.
During theinterim period, Ecuador requested the EC several timesto begin bilateral negotiations, but
the EC never responded to any of Ecuador’ srequests. Second, Ecuador noted that the text of theletters
exchanged with the EC contained an agreement to attempt to find a solution through bilatera negotiations,
but nowhere stated that Ecuador’s membership in the WTO was a prerequisite to such negotiations.
Indeed, with thisunderstanding in mind, Ecuador presented several requeststo the EC after May 1995
to negotiate an agreement that would address Ecuador’s concerns regarding the illegdlities of the EC
banana regime, without result.

4.194 The Complaining parties considered that the EC had developed a new theory, without any
support in the text of the GATT, that the newest Members of the GATT and WTO such as Honduras
and Ecuador lost their GATT and WTO rights when they acceded without having obtained the eimination
of al existing Members' illegal quotaalocation schemes. They noted familiarity withthe EC' sprevious
efforts to delay Ecuador' s accession to the WTO in order to obtain Ecuador' s acceptance of the EC's
bananaregime. According to the Complaining parties, such efforts were inconsistent with all that was
provided by WTO membership, and that the ordinary meaning of Article XIlI was that it applied to
al Members, old and new.

Representative period

4.195 The Complaining parties noted that Article X111 recognized that a country might not aways
be ableto obtain an agreement with all substantially interested parties. Insuch casesit stated that shares
could simply beassigned among suppliers, following thegenera principleof ArticleXIl1I that all ocations
had to approximate shares prevailing during a" representative” (unrestricted) period. The Complaining
parties submitted that none of the country-specific allocations were based on shipments during atruly
representative period, and even if one examined shipments during the restricted period of 1990-1992,
it was clear that the EC had used no common criterion in alocating its market but political favouritism.
The manner in which it had alocated its market clearly was inconsistent with Article XII1.

4.196 Mexico argued that the use of the period 1989-1991 by the EC was contrary to the meaning
given to the "previous representative period” in the context of the GATT. The concept of previous
representative period used in this particular Article was not precisely defined. However, under
Article XXVIII of GATT and the Understanding onthe Interpretation of Article XX V111 of GATT 1994
(Article XXVII1 Understanding), it had been specified that it was the last three years for which data
was available. Had the correct approach been followed, the period used would have been the triennium
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1990-1992, instead of the triennium 1989-1991 used in the EC regime. The average of imports
originating in non-ACP countries and non-traditional ACP countries during the triennium 1990-1992
exceeded the tariff quota imposed by the EC regime as a result of its own calculations. This access
reduction was clearly contrary to the interests of the Members that were suppliers and, by analogy,
to what was agreed in the Article XXVIII Under standing™".

4.197 Asconcernsthe specific representative period used by the EC, the EC submitted in an answer
to aquestion by the Panel, the second sentence under Article X111:2(d) wasnot applicableto the specific
situation of the alocation of the EC banana tariff quota since the pre-requisite of the existence of a
party having a substantia interest not having agreed to an arranged allocation under the first sentence
was not present. That pointed out, the EC nevertheless used criteria of allocation of the tariff quota
when proposing an agreement under Article XI11:2(d) first sentence that were based on objective statistical
data reproducing proportions of the total quantity of imports of bananasin the EC supplied by contracting
parties (and even non-contracting parties) during a previous representative period. In this respect,
Article X111:2(d) set out two elements: (i) the period shall be previous: there was no obligation of
taking into account any data at the very moment of the negotiation; and (ii) the period shall be
representative. The word representative means "exemplary” or "emblematic" of a certain situation.
To be logica in the connection with the word " previous® then, any alocating party must choose a
criterium that could help to adistribution that is emblematic of apast reaity. However, thispast reality
could not be, under the purpose of Article XIl1I, too far away from the moment of the actual alocation
(otherwise it would not represent that reality) and at the same time could not be applied automatically,
otherwise it could risk distorting the redlity that it was deemed to represent. Moreover, and more
importantly, the whole " representation” was deemed to describe the reality of the existing trade flows
of acertain product between Members. The provision could not, on the contrary, be assumed asimplying
that the " previous representative period" should represent an abstract (and never existed) situation of
theoretical "unrestricted” tradein that product. Following a practice known and applied by numerous
Members in numerous circumstances, the EC decided therefore to distribute the tariff quota among
those who were willing to reach an agreement on the basis of the latest statistical data of three years
prior to the offer (1989 to 1991). The EC therefore applied "a la lettre" Article X111:2(d). Although
there were restrictions on the total volume of Latin American bananas which were permitted to enter
those member States with protected markets prior to the creation of the common organization of the
market for bananas, therestrictionsdid not discriminate between thedifferent L atin American supplying
countries. Proportions of bananas from those various supplying countries were not affected and were
representative.

4.198 TheEC dso recalled that the only contracting parties having at the time a substantial interest
in supplying the product concerned were Colombia and Costa Rica. None of the complainants could
have be included in the category. Since the issue of the representative period was directly linked to
the alocation of the tariff quota, the Complaining parties had then to show how they could possibly
justify an interest to ask the Panel to address this issue without having a substantial interest pursuant
to Article X111:2(d). Secondly, and even more importantly, the EC continued, the level of the tariff
guotawas not - and could not be - at issue as it was bound in the Uruguay Round Schedule, precisely
as amarket access commitment (indeed the complainants did not openly claim that the leve of the

BlMexico referred in particular to:
"6. When an unlimited tariff concession is replaced by atariff rate quota, the amount of compensation provided
should exceed the amount of the trade actually affected by the modification of the concession. The basis for the
caculation of compensation should be the amount by which future trade prospects exceed the level of the quota

@ the average annual trade in the most recent representative three-year period increased by the average
annua growth rate of imports in the same period, or by 10 per cent, whichever is the greater; or

(b) trade in the most recent year increased by 10 per cent.”
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tariff quota violated any GATT or WTO rule, because they knew that such clam could not stand).
Nevertheless, the EC could rebut the suggestions put forward by the Complaining parties that the EC
should have used 1990-92 or 1991-93 as the representative period to establish the alocation of the
tariff quota instead of the 1989-1991 period.

4.199 The EC submitted that when the volume of the tariff quotawas fixed, statistics were not yet
available for 1992, so 1989-91 represented the latest three years for which figures existed, and the
tariff quotareflected the redlity of thetrading situation. The size of the original tariff quotawas fixed
in Regulation 404/93, adopted on 13 February 1993. The negotiations concerning the BFA, which
resulted in the tariff quota being increased to a bound volume of 2.2 million tonnes, and also in the
allocation of sharesinthetariff quotatoal contracting partieswith asubstantia interest, wereconducted
during the latter part of 1993, when fina statistics for imports during 1992 were still not available.

4.200 The EC further submitted that even had 1992 statistics been available in time, it would not
havebeen appropriateto usethem, since 1992 wasan abnormal year, and could in no way be considered
a "representative period”. 1992 was a pesk year regarding imports to the EC, due to the strategic
decisions of big playersto flood the market in order to position themselvesin preparation for the EC
single market, which was scheduled to start in January 1993. This sudden increase in imports had
adramatic effect on prices which fell sharply. The Complaining parties themselves recognized "the
kind of losses suffered by primary importers during the period of low prices in 1992-1993". The
Commission's Report on the Operation of the Banana Regime made it very clear that 1992 was an
abnormal year, bothinthetext, and aso inthe annexed statistics. Statisticsshowed that theimportation
of bananas from Latin America into the EC followed a continuously upward trend over many years,
thanks to the EC member Statesimport policies. Suggesting that the EC should have taken a different
reference period would imply that the situation of the Complaining parties would have been worse
off, while the EC used the most favourable period, representative of a previous normal trade flow
between the Members.

4.201 Assuming that the allocation to the countries in the "other" category bore some relationship
toimport level sduring the 1989-1991 reference period onwhichthe EC purportedly reliedin calcul ating
the third-country tariff quota volumes, Ecuador was of the opinion that this period could not be
considered " representative" of aperiodwithout restrictionsontheimportation of third-country bananas.
The United Kingdom, Spain and France had effectively closed their markets to third-country imports
during this time. Three other member States, Italy, Portuga and Greece, also limited the access of
third-country bananas, though to a lesser extent. At the same time, the EC member States provided
preferential treatment to imports of traditiona ACP bananas. In any case, even though the market
was partialy closed to third-country bananas during this time, the EC allocation of the third-country
tariff quotahad actually reduced the share allotted to non-BFA third-country suppliersfrom 40 per cent
of al EC-12 imports during the period 1989-1991 to less than 34 per cent in 1993.1%

4.202 According to the Complaining parties, the first sentence of Article XI111:2 made clear that
a"representative period" had to be one reflecting proportions of trade that might be expected to prevail
in the absence of restrictions. Previous panel reports aso provided guidance on how to establish a
"representative”’ period. They had recognized that in determining a representative period in various
GATT contexts, data had to be adjusted to take account of discriminatory quantitative restrictions.
For example, in the 1980 pane report on EEC - Restrictions on Imports of Apples from Chile, the
panel was faced with determining the representative period in connection with arestriction imposed
under Article XI. The pand considered it appropriate, in keeping with GATT practice, to choose
the three-year period immediately previous to the year in which the restriction was put into effect in
1979. However, it determined that theyear 1976 should not be used " dueto the existence of restrictions

B2Adjusted Eurostat Import Data 1980-1994 (EC-12).
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in 1976, and that theyear immediately preceding 1976 should be used instead."*** The EC’ sallocations
to the ACP countries - on the basis of "best ever" shipments dating back over thirty years - were only
oneillustration of themanner in which the EC had ignored the concept of a" representative” baseperiod.
By definition, allocating the "best ever" amounts for selected countries was inconsistent with this
principle.

4.203 The Complaining parties recalled that in 1963 a panel was established to render an advisory
opinion in the dispute between the United States and the European Community regarding the renegotiation
of certain EC bound tariffs on poultry under Article XX1V:6, which required the determination of
arepresentative reference period from which to assess the extent of compensation owed with respect
to lost United States exports to Germany. The report provided some guidance about how to make
appropriate adjustments to a reference period in order to make it "representative':

"The Pand was satisfied that it was in accordance with the normal practice of the GATT for
a correction to be made to the figures for the reference period to take account of the
discriminatory quantitative restrictions existing in the Federal Republic of Germany during
that period. It was the Panel’s view that, in the absence of quantitative restrictions, United
States exports would have had alarger share of the existing German market. Moreover, the
unrestricted entry of lower-priced United States poultry would have brought about an increase
in German consumption and United States exportswould also have had asharein thisincrease.
The Pandl then attempted to assess what the United States could reasonably have expected that
the value of their exports would have been in the reference period had there been no
discriminatory quantitative restrictions."**

The panel then went on to find that the United States would not have exclusively supplied any increase
in consumption in Germany. In order to determine how exports from the United States would have
fared against those of other suppliers, the panel used the shares of the various supplying countriesin
Switzerland, which was a "free and competitive" market, as the basis for calculating the trade that
would have been obtained by the United States in the absence of restrictions. The approach of this
panel demonstrated that it was possible to approximate a representative share by " subtracting out” the
effect of illega quantitative restrictions.

4.204 Furthermore, mostrecently, thefirst Banana panel had al so examinedthephrase” representative
period" under Article X1 in thelight of long standing EC member State restrictions on bananas. The
panel found that the EC was under the burden to demonstrate that shares alocated to imports reflected
the proportionality of imports to domestic production that would have prevailed in the absence of
restrictions during a " representative” period and that long standing restrictions that made this task difficult
"could not excuse" the EC from demonstrating this condition.*** The Complaining parties argued that
in accordance with the above principles, the most recent time period that would be representative of
unrestricted EC bananaimport levels would be the years just prior to Regulation 404/93, but only in
those EC member States in which no GATT-inconsistent restrictions were in place. The EC should
take the three most recent years prior to July 1993 for which data were available (1990 through 1992,
or even mid-1991 to mid-1993) in the member States that had no GAT T-inconsistent restrictions -
Belgium, Denmark, Germany, Ireland, L uxembourgand the Netherlands- and usethat datato determine
what shares of these combined markets each supplying country had during that representative period.
EC importsfrom Latin Americain 1992 were not atypical, as confirmed by EC import dataand prices

B"EEC - Redtrictions on Imports of Apples from Chile", adopted 10 November 1980, BISD 27598, para. 4.8.
134 /2088, reprinted in GATT, "Analytical Index: Guideto GATT Law and Practice” (Updated 6th edition, 1995) p.948.

First Banana panel report, para. 338 citing "Japan - Restrictions on Certain Agricultural Products', adopted
2 February 1988, BISD 355163, para. 5.1.3.7.
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on member States' markets. The Complaining parties observed that there was no evidence that EC
imports of bananasin 1992 wereunusually high; indeed, the datashowed quitethecontrary, i.e. growth
slowed considerably in 1992 and was theresfter stopped by Regulation 404/93. On the basis of EC
Commission data, the EC-12's growth rate of imports of Latin American bananas from 1991 to 1992
was under 1 per cent. This growth of 1 per cent was considerably lower than the rate of growth of
EC-12 banana imports during the 1986-92 period, which was over 10 per cent per year. Likewise,
price data demonstrated that supplies of Latin American bananas on the EC market in 1992 were not
excessive. |In its Report on the Operation of the Banana Regime, the Commission's data indicated
that prices of "dollar zone bananas' (Latin American) on most member States markets were about
thesamein 1989 and 1990 asthey werein 1992. Considering that Austria, Finland and Sweden applied
Regulation 404/93 beginning in 1995, a representative period to determine alocations to account for
their EC membership would be average imports during 1992-94. The Complaining parties suggested
that the EC could avoid the impact that such a drastic step would have on ACP suppliers by choosing
not to alocate its tariff quota at all among supplying countries, and rely only on tariff differentias
to provide preferential access to ACP suppliers.

4.205 With respect to the EC's claims that a representative period upon which allocations must be
based need not be representative at al if a Member has aways restricted its market, the Complaining
parties considered that the text of Article X111:2 and GATT practice confirmed the opposite - precisely
to ensure that countries were not rewarded for maintaining GAT T-inconsistent measures for a long
period of time. In this context, the EC’s position with respect to the representative period it selected
to alocate shares to Latin America had become more extreme with the progress of this proceeding.
Atfirst, for example, the EC focused onimports during 1992 as being excessively high, pointing only
to Chiquita sfinancial |osses as evidence - since neither price nor import dataindicated any oversupply
during 1992. (In fact shipments from ACP and EC producers aso increased during 1992.) The EC
clamed without explanation that itsimports from Latin America during the entire period of 1991 through
1993 were abnormal - again without supporting evidence based on import growth or price. The
Complaining parties considered it was most convenient for the EC to seek to disregard these years
because they showed a substantial growth by non-BFA suppliers in volume and relative share of EC
imports. The Complaining parties went on to state that next they expected the EC to claim that in
anticipation of the single market, the entire growth of Latin American imports beginning in the mid-1980s
was due to big monopoliesforcing EC consumersto eat bananas against their will. Infact, thisgrowth
only demonstrated the strong consumer demand for bananas, which should be taken into account in
establishing a representative period.

4.206 TheEC retorted that, contrary to the Complaining parties statement, the Report on the Operation
of the Banana Regime madeit very clear that 1992 was an abnormal year, both in thetext of the report
and in the annexed statistics. For example, it stated that 1992 saw very low prices for bananas in
Europe, largely asaresult of bananacompanies’ marketing strategies, many of whom made low profits
or even losses in that year." The EC also noted that the first Banana pand report was been quoted.
The EC stressed that the kind of affirmation found in that report was an extrapolation from a previous
panel that had never examined Article X1l but only Article X1:2(c)(i). This was a very different
provision indeed and nobody could be surprised if the contracting partiesrefused at that time to adopt
thereport. Having said that, the EC was astonished by the argument put forward by the Complaining
parties: statistics showed quite evidently that the importation of bananas from Latin Americainto the
EC followed a continuously upwards trend over many years. So, suggesting that the EC should have
taken adifferent reference period would imply that the situation of the Complaining partieswould have
been worse off - the EC used the most favourable period representative of a previous normal trade
flow between Members. The EC the added that none of the Complaining parties could have claimed,
a the time the BFA was negotiated, to be entitled to any offer under Article XI11:2(d) for an agreed
distribution of the EC tariff quota or to any specific alocation under the same provision. Neither
Ecuador nor Honduras were contracting parties at that time. Guatemala could hardly be considered
as having an interest, let done a substantia interest, since it had only 0.6 per cent share of trade in
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the previousyear. Mexico had never exported more than symbolic quantitiesto the EC and the United
States produced only symbolic quantities and did not export any bananas at all.

Soecial factors

4.207 According to the Complaining parties, the second method for alocating country shares, i.e. that
based on representative historical proportions, required the country promulgating the measure to take
"due account” of any "specia factors' which might have affected or might be affecting the trade in
the product. The EC had not specifically invoked the special factorslanguage to justify its allocations,
but had it, such an invocation would, in the opinion of the Complaining parties, fail. As further
discussed below, GATT text, GATT practice and GATT pane reports confirmed that the relevant factors
that must be taken into account in establishing the allocations would require the EC to provide smaller
allocationsto countries whose production capacity was on the declineand larger allocationsto countries
whose production capacity was growing. The EC had not provided any evidence that it had considered
the relative ability of countries to produce and export when establishing allocations. If it had, the EC
clearly would have provided greater access to Latin American countries than to ACP countries, since
Eurostat datain the EC's first submission made clear that Latin American countries were much more
competitive than ACP countries. Indeed, even if the EC had used recent export performance trends,
countriesin the"others" category would have been provided much better accessto the EC market than
they in fact received. Countries in the "others' category had a much higher rate of export growth to
the EC than both the ACP countries, for which the EC granted additional non-traditional alocations
and the BFA countries. This was the case even though each of the ACP countries was shipping to
its protected market, and the Latin American "others' countries had to compete for share.

4.208 According to the Complaining parties, the more favourable alocations for less competitive
imports was consistent with the regime’ s overall policy of keeping the price of bananasin the EC high
enough to avoid competition with other EC-grown fruit. Inthe EC's May 1992 options paper, the
Commission observed that a regime based only on the bound tariff rate of 20 per cent would have
a"preudicia effect on other types of fruit on certain Community marketsasaresult of cheaper bananas
and consequently higher demand."*** The Complaining parties provided the following dataconcerning
export growth in the years prior to Regulation 404/93:

136" Setting up the Internal Market", para. 15.
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Country Growth of EC-12 imports 1990-1992
(percentage change)
Belize (ACP) 18.5
Cameroon (ACP) 42.6
Cote d'lvoire (ACP) 53.7
Jamaica (ACP) 18.4
Colombia (BFA) 29.0
Costa Rica (BFA) - 156
Nicaragua (BFA) - 44.2
Venezuela (BFA) - 10.0
Ecuador ("others') 92.3
Guatemala ("others") 299.2
Honduras ("others") 60.2
Mexico ("others') 24,263.0

4.209 The Complaining parties submitted that the Interpretative Note Ad Article Xl111:4 clarified
that the term "special factors" was to be read in light of the Interpretative Note Ad Article X1, which
stated that the term included " changesin relative productive efficiency as between domestic and foreign
producers, or as between different foreign producers, but not changes artificialy brought about by
means not permitted under the Agreement.” The last phrase added specificity to the requirement in
the first sentence of paragraph 2 of Article XIlI that an alocation aimed to approximate the shares
that Members would be expected to obtain in the absence of restrictions. In reviewing the analogous
provision of the ITO Charter, a sub-committee at the Havana Conference had stated that:

"... it was desirable to make clear that, in cases where separate import quotas were allotted
to the various foreign suppliers, a country whaose productive efficiency or ability to export
had increased relatively to other foreign suppliers since the representative period on which
import quotas were based should receive arelatively larger import quota."**’

4.210 The United States argued, moreover, that the EC was not free to consider political factors
in providing a country-specific allocation and determining the precise allocation. A panel reviewing
aUnited States reduction in Nicaragua s sugar alocation found it inconsistent with Article X111:2 because
"this reduction had not been motivated by any factor which might have affected or may be affecting
tradein sugar."**® Thefact that signatoriesto the BFA agreed not to challenge the EC' s bananaregime
in further GATT dispute settlement proceedings was not afactor under Article X111 that permitted the
EC to favour such countries over others.

4.211 According to the Complaining parties, Article XI11:2(d) did not permit a Member to take
a"specia factor" into account for one supplier and disregard the same factor with respect to another.
The EC had obviously made no effort to take productivity and export capacity of the "other” Latin
American countriesinto account. Evenif it had, the comparison would be unfair given that investment
in Latin American countries was tempered by the restrictions in place prior to Regulation 404/93 and
some (justified) uncertainty regarding the post-404/93 regime. For the record, however, banana
investments prior to the new regime were hardly unique to the ACP. In Guatemala, for example, over

B’Havana Reports at 95-96.

138" United States - Imports of Sugar from Nicaragua', adopted on 13 March 1984, BISD 31567 at 73.
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$30 millionwereinvestedin theearly 1990sfor therehabilitation of aport intended for bananaexports.
An equivaent amount was invested at that time for local bananainfrastructure. Expansion planswere
aso under way to increase banana production in Guatemaa by 3,000 hectares, dl dedicated to production
for the EC market. In Honduras, in 1991 and 1992 alone, well over $40 million were invested to
improve infrastructure related to the banana sector. In Mexico, total investment of $6 million was
madein Puerto Madero, inthe state of Chiapas, to facilitate exportation of bananasfrom the Soconosco
zoneinthat state. Other important investmentsweremadein the Soconosco zoneto improve production
for export, aswell asfor other purposes. Noneof theseor other investment activitiesof theComplaining
parties (including those planned for the future) were taken into consideration by the EC in designing
the banana regime.

4.212 The Complaining parties noted that they were not arguing that investment in any country’s
banana sector should be taken into account, in and of itself, as a specia factor. It was the EC that
had claimed that investments were relevant in its alocation of country shares. The point made by
the Complaining parties was that such factors should not be permitted to be applied selectively. In
the case of the ACP, the EC appeared not only to have taken into account "investments committed,”
but evidently also investments that might then have been envisioned for the future . In the case of
Jamaica, for example, the EC apparently found a way to factor into its alocation that "many new
plantings were necessary.” In the case of Céte d'lvoire, the EC took into account "that additiona
irrigation and drainage works were being planned.” Judging simply by these unmeasurable
considerations, the EC had seriously understated its admission that its allocations did not represent
"anexact science." Inthecaseof Venezuela, the EC went so far asto provide an alocation asareward
for not pursuing the illegalitiesin the regime. That alocation served to stimulate Venezuelan exports
to the EC where none previously had occurred.

4.213 More to the point, though, the Complaining parties submitted, investments in themselves,
investments "under way" or investments only in the minds of government officials did not constitute
"gpecial factors' that should be used to adjust historical shipments. The text of Article X1l stated
that the only special factors to be taken into account were those "which may have affected or may be
affecting the trade in the product,” not those which might or would in the future affect trade in the
product. Specia factorsincluded evidence of specia productive efficiency and capacity to export that
had made a particular country’s exports more competitive than other exports on purely economic grounds;
acts of force majeure, such as an earthquake, ™ that caused an uncharacteristic disruption during the
base period; or, on the other hand, declines in a country’s competitiveness or interest in supplying
theproduct. Productive efficiency and capacity to export could, according to the Complaining parties,
be measured by, among other factors, unit cost of production and output per hectare. Even if acountry
actudly increased plantings in its banana sector in the years prior to Regulation 404/93, those investments
would only contribute to increased production efficiency and export capacity if they were cost-effective
relative to the production and export capacity of other producers. Looking strictly at productive
efficiency and export capacity, the EC's data on export growth and production costs would justify the
EC's providing much greater access to Latin American countries than to ACP countries. The fact
that severa ACP and BFA countries could not even fill their alocations only underscored the EC's
failure to observe the principles of Article XI1I1:2.

4.214 The EC submitted that the term " special factors which may have affected or may be affecting
the trade in the product” was a very broad definition encompassing al situations that could not be
considered the expression of anormal trade of a certain product between Members concerned. Those
specia factors were in particular the ones which, by abnormally affecting trade in that product at a
certain moment, affected aswell the possibility of representing objectively the past tradein that product
in that previous period. The Note Ad Article XI (extended to Article XI11) did nothing more than

BEEC - Redrictions on Imports of Dessert Apples - Complaint of Chile", adopted 22 June 1989, BISD 365/93,
para. 12.24.
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precisethat those special factorsincluded equally changesin productive efficiency as between domestic
and foreign producers, or as between different foreign producers. The Note did not exclude, on the
contrary, factors such as abnormal speculative phenomena like the one that appeared in the banana
tradeto the EC in 1992 (and somehow continued in 1993). The volumes of bananas that were marketed
inthe EC intheyearsimmediately prior to thecreation of thebananaregime, especially inthosemember
States where only a tariff applied, were much higher than had ever previously been the case. This
sudden largeinflux of tonnage was accompanied by dramatic pricefallsas supply significantly exceeded
normal demand.

4.215 The EC continued that it was widely accepted and even acknowledged in companies annual
reports, that this market situation was caused by certain large companies deliberately oversupplying
the market, in the hopes of increasing market share to strengthen their position for the implementation
of the single market. Chiquita particularly suffered as aresult of this strategy, incurring high debts
to finance expansion, recording progressively reduced marginsin 1991 and 1992 in spite of increased
shippings, and culminating in aloss of $80 million in 1992. This situation could only be considered
as a short-term strategy, since it was obvious that it was not sustainable for any company in the long
term to continually incur losses of this nature in an attempt to capture an ever-increasing share of the
market and to put pressure on competitors. This provided further justification for the EC's position
that 1992 was an abnormal year and could not constitute an acceptable basis to represent " previous
normal trade flows' in banana trade to the EC.

4.216 Asfar asaspecific country that concluded the agreement under Article X111:2(d) first sentence,
Venezuela, the EC took into account the fact that substantial investment was under way in that country
with theaim of exporting to the EC and, therefore, an appropriate portion of the all ocation was destined
to that country even though Venezueladid not export significant quantities to the EC during the period
1989-1991.

Article X111:1 of GATT

4.217 Ecuador argued with respect to Article X111:1 that the EC had provided no rationalejustifying
why certain countries should be granted allocations far above their recent historical import levelswhile
abasket of "other" countrieshad been given an allotment far below those countries' aggregate historica
import levels. As aresult of these measures, the EC banana regime did not "similarly prohibit or
restrict” imports of third-country bananas, BFA signatory bananas, and ACP bananas, and therefore
was not consistent with Article XI11:1.

4.218 Guatemala and Honduras submitted that the bananaregime' sdifferential volumerestrictions
by source fell squarely within the prohibition of paragraph 1 of Article X111 of GATT. Article XI1I:5
specifically extended application of this principle to "any tariff quota instituted or maintained by any
contractingparty." Accordingto Guatemalaand Honduras, past panelshad beenrigorousindisallowing
volumediscrimination by sourceunder Article XI11. In EEC - Quantitative Restrictionsagainst Imports
of Certain Products from Hong Kong, for example, the panel found that a differentiation by the EC
in textile quota shares among suppliers according to their different geographical zones was contrary
to the non-discrimination requirement of Article X111.1%° Similarly, in Norway - Restrictionson Imports
of Certain Textile Products, the pandl ruled that Norway had acted inconsistently with Article XllII
when it implemented global import quotas on various textileitems, but reserved certain market shares
for other similarly situated countries.*

40BISD 309129, para. 33 (adopted 12 July 1983).

“BISD 279119, paras. 15-16 (adopted 18 June 1980).
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4.219 Applying these findings and the plain language of Article XI1I1:1 to the present facts, where
there had been trade-expansive quantities set aside for designated ACP countries and atrade-restrictive
overadl tariff quota volume for other similarly situated import sources, the Panel should, according
to Guatemala and Honduras, equally conclude that the "importation of the like product of all third
countries [has not been] similarly ... restricted”" in violation of Article X1I1:1.

4.220 The EC submitted that, as stated above, Article XIIl was relevant and applicable only in so
far asone specific quotaor tariff quotawas concerned, and specifically itsadministration. No argument
could, by contrast, be made under Article XIII, in particular XI11:1, aleging discrimination in the
administration of two different regimes, which were independent one from the other and each legally
justified on adifferent basis. Traditional ACP bananas had to be quantities traditionally supplied, as
set out above, entered the EC at zero duty. This regime was covered by the Lomé waiver as set out
below. The tariff quota regime was a direct result of the Uruguay Round and contained in
Schedule LXXX - European Communities. The concessions were negotiated in the framework of the
Agreement on Agriculture sspecificity and, therefore, noviolationof Article X111 of GATT 1994 could
be claimed.

Article |l of GATT

4.221 Although Guatemalaand Hondurasconsidered Article X111 to bethe most applicableprinciple
of law to the present measure, they claimed that discriminatory tariff quota alocations were aso unlawful
under the Article 1:1 prohibition against discriminatory "rules ... in connection with importation” that
conferred an "advantage, favour, [and] privilege" to some foreign sources over others. Both the
guarantee of market share for some, but not others, and the inflated assignment of sharesto some over
others represented distinct market advantages that had not been "immediately and unconditionally"
conferred to al like foreign suppliers. Per se violations of Article 1:1 of GATT had, in the opinion
of Guatemala and Honduras, consequently occurred.

4.22?2 Guatemaa and Honduras submitted that the access volume arrangements laid down under
Regulation 404/93 et seq. had been imposed in two discrete stages, each of which was unlawfully
discriminatory under the principles of the GATT. Thefirst of the volume arrangements, which arose
out of theregime' senabling regulations, provided termsof accessthat discriminated against Guatemala
and Honduras in favour of traditional ACP suppliers. The second arrangement, effectuated a year
and ahalf later with the signing of the BFA, created adistinct additiona volume discrimination against
Guatemalaand Honduras, thistimein favour of BFA signatory countries. Both layersof discrimination
required independent analysis and condemnation under Articles | and XI11 of GATT.

4.223 Guatemaaand Honduras argued that the amount allocated under the tariff quotafor imported
bananas other than from traditional ACP sources had every year falen far short of even the access
that prevailed for such sources under the EC national regimes in effect prior to Regulation 404/93.
Access under those regimes was at 2,431,118 tonnes in 1992, which volume, if anything, was low
relative to the preceding five-year robust annua growth pattern evidenced in the EC-12 for product
from such sources. Under Regulation 404/93 et seq., by using 1989-91 as reference period for tariff
guota bananas, EC-12 access was capped for the latter half of 1993 at 1 million tonnes and for 1994
at 2.118 million tonnes. In 1995, when the EFTA-3 acceded, and again in 1996, the officia volume
for tariff quota bananas was roughly stagnant at 2.2 million tonnes, with a "transitional" (1995) and
"autonomous" (1996) EFTA-3 volume authorized at 353,000 tonnes. That additionally authorized
volume was 9 per cent below the 1991-93 average EFTA-3 bananaimports from tariff quota sources.
The regime's highly restrictive volume methodology chosen for tariff quota sourced bananas was not
applied to traditional ACP-sourced bananas. Products from traditional ACP origins were accorded,

“Eurogtat Import Data.
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instead, access ceilings on a country-by-country basis that the EC characterized to have been set "in
principle" as the individual ACP countries' "best ever" sendings up to and including 1990, which
sendings were accomplished under the quota protection of the nationa regimes. However, the EC granted
substantial, apparently discretionary additional allotmentsto ACP supplying countries even on top of
this comparatively more favourable "best ever" methodology.

4.224 Guatemaa and Honduras submitted that the source-specific quota and tariff quota volume
requirements could aso be seen to contravene the most-favoured-nation principle of Articlel:1.
Inequitable and discriminatory tariff quotas had been found in past GATT panel disputes to constitute
"rules and formalities in connection with importation" that violated Article 1:1. In EEC - Imports of
Beef from Canada, for example, the panel found that an EEC regulation implementing alevy-free tariff
guota on certain beef effectively denied access of like products from countries other than the United
Statesinviolation of Article 1:1.24 Here, where country-specific ACP volumes accorded asubstantial,
intended import advantage that had not been accorded by the EC on an "immediate and unconditiona”
basisto "thelikeproduct originatingin ... theterritories of al other contracting parties,” an Article I:1
breach had also to be found.

4.225 Mexico argued that the difference between the granting of advantages (Article 1) and the non-
discriminatory application of measures (Article XI11) was of paramount importance for maintaining
the structure and scope that the founders of the GATT gave to each of these concepts as distinct and
independent Articles. A consequenceof thiswasthat there could, inthe opinion of Mexico, beviolation
of Article! without automatic violation of Article XI11, and vice-versa. If the granting of an advantage
were to be assimilated to the application of reverse discrimination, it would have made no sense to
draw up provisions on non-discrimination because the latter would have been included in the former.
Therefore, Article | should be examined independently of Article XIII.

4.226 The EC recalled the arguments set out above concerning the nature of the two distinct regimes
which were legdly justified on a different basis and could not be the subject of allegations of
discrimination of the allocation within the tariff quota as compared to the traditional ACP alocation.
Asfar asthealleged violation of Article 1:1was concerned, the ACP traditional alocation was covered,
asset out below, by theLoméwaiver and no Member could claim an extension of that treatment outside
the preferentia framework that justified it. With respect to the bound tariff quota, the EC argued that
the general most-favoured-nation treatment principle as expressed in Article | was part of Part | of
GATT aswasArticlell concerning tariff concessions. Article I1:7 clarified that " the schedulesannexed
to this Agreement are hereby made anintegral part of Part | of thisAgreement”. AsArticlell:7 clearly
indicated, the EC banana concession was an integral part of Part | of GATT and was therefore to be
considered an integral part of Article | and Article Il as appropriate. This entailed the consequence,
inthe opinion of the EC, that any application of the MFN principle set out in Articlel could not prevail
per se on the terms and conditions of the concession, in this case the EC banana concession, since
this would mean giving priority to one part of Article | over other parts of the same Article, as
supplemented by the concessions.

The Lomé waiver

4.227 The general discussion of the Lomé waiver can be found in section IV.2(3)(i) above, dealing
with issues concerning tariffs. In that section the EC submitted that it had shown that in order to fulfil
its obligations with respect to the L omé Convention in the case of bananas, it had implemented a series
of measures as set out above. In the view of the EC, the Lomé waiver covered any measure taken
by the EC in order to fulfil itslegal obligations as indicated under the L omé Convention with regards
to any product originating in ACP countries, including bananas.

BISD 28992, paras. 4.1-4.3 (adopted 10 March 1981).
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4.228 With respect to the arguments put forward by the Complaining parties concerning allocation
issues, the EC recalled thegenera arguments set out earlier with respect to the nature of thetwo distinct
regimes which were legally justified on a different basis and could not be the subject of allegations
of discrimination of theallocation within thetariff quotaas compared to thetraditiona ACP alocation.
In addition, the EC argued that as far as the violation of Article | of GATT alleged by certain
Complaining parties was concerned, the ACP traditional allocation was covered by the Lomé waiver
and, therefore, no Member could claim the extension of that trestment outside the preferentia framework
that justified it.

4.229 In this light, however, the EC noted that the Complaining parties had raised the question
concerning the actual coverage of thewaiver asit referred to the quantities allocated to individual ACP
countries under the ACP traditional alocation. Astheir reasoning went, no quantity above the " best
ever" importation of bananas in the EC market by each individua ACP country should be admitted
under theLoméwaiver. Inthe EC view, thisargument was based on at |east two errors and theresulting
analysis of the lega and factual situation was therefore wrong and should be regjected: (i) it was not
correct, as dready demonstrated, that the EC obligations under the Lomé Convention were limited
to the continuation of traditional access to the EC market and the advantages on this market: this
mi sconception was rooted in the wrong belief that the Loméwaiver, asfar as bananas were concerned,
was limited to the application of Protocol 5 on bananas, thus failed to take into account the other
obligations flowing from other provisions of the Convention; and (ii) it was not correct that, even
if only the Protocol 5 to the Lomé Convention was considered, the preferentia treatment should be
calculated only the statistical individual "best ever" importation of bananas on the EC market. As
noted above, in its meeting of 14-17 December 1992, the EC Council decided that:

"The Lomé commitments will be met by alowing tariff-free imports from each ACP State
up to atraditional level reflecting its highest sendings "best ever" in any one year up to and
including 1990. In cases where it can be shown that investment has aready been committed
to a programme of expanding production, a higher figure may be set for that ACP State."

Thereasons for this decision were to be found not only in Protocol 5 itself - which concerned equally
common ACP/EC measuresto improvetheconditionsfor theproduction and marketing of thebananas -
but also in the obvious need not to waste EC public money and the trade opportunities that the EC
financial intervention was trying to establish. In other words, the EC could not have restricted the
advantages expected to accrue to some ACP countriesasaresult of the completerealization of projects
aimed at improving and increasing banana production, which were well under way at the moment the
decisions were taken and which were mostly financed together with the EC. The effects of these
measures were therefore logically taken into account when alocating each individua part within the
ACP traditional quota. Failure to do so would have resulted in providing no access to the increased
production concerned and in violating the obligations of preserving the advantages aready expected
"at present” as aresult of the application of the Lomé Convention. The aleged violation of Article |
should, the EC argued, therefore be rejected.

4.230 In response to a question by the Panel, the EC submitted it had never claimed that the Lomé
waiver was concerned with obligations under Article XIll. Whenever the Complaining parties had
requested the extension of a particular regime or procedure profiting ACP bananas, however, the EC
had evoked, where appropriate, the Lomé waiver to oppose any extension of the MFN clause, that
is of Article I:1 of GATT and in accordance with the waiver.

4.231 Inthislight, the EC recalled that two factual and legal errors had to be avoided: no confusion
could be alowed as for the totally separate nature of the two banana regimes of the Community: the
ACP traditional allocation, on the one hand, and the EC regime for all other bananas, on the other
hand. Thisredlity was, in the EC view, adirect result of both the Uruguay Round negotiations and
of the existence of the Lomé Convention(s) for along time: any suggestion that it was a "carving
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up" of the market in order to "avoid acomparison of country treatment” under Article X111 wasalegal
and factua nonsense. On the contrary, the Complaining parties suggestion showed clearly their intention:
to undermine the legal security of the Lomé waiver by the attempt to apprehend, under Article XIlI
(stretching its scope well beyond contracting parties common will), what was waived by the waiver
because it concerned Article I:1.

4.232 The Complaining parties noted that past GATT practice reflected agreat reluctance to waive
ArticleXII1 obligations.*** The Complaining partiesnoted that Articlel of GATT wasaseparateArticle
from Articles X and X111, and not even part of the same agreement asthe Licensing Agreement. There
was no lega basis whatsoever for assuming that awaiver with respect to Article| applied in any way,
directly or indirectly, toother GATT articlesthat al so prohibited distinctions based on country of origin.

4.233 TheComplaining parties considered theissue of country-specific allocationsto be conclusively
addressed under Article X111, making the Lomé waiver with respect to Article | violations irrelevant
to these measures. Moreover, the EC had admitted in its answers to Panel questions that it did not
consider the Lomé waiver covered violations of Article XIIl. However, it was worthwhile to correct
therecord with respect to the EC’ sjustification of itstraditional ACP allocations. The EC had admitted
that its ACP allocations exceeded "best ever” levels, but attempted to justify them on the basis that:
(i) they were consistent with "other obligations flowing from other provisions of the Convention;"
(ii) they fell within the "advantages on those markets ... at present" phrase of Protocol 5; (iii) the
EC Council instructed that such alocations take into account "investment [that] has aready been
committed,”; and (iv) EC public money would be wasted had ACP allocations not been inflated.
In the opinion of the Complaining parties, every one of those claimswereeither in error or irrelevant.
The " other obligations" of the Lomé Convention relevant to traditional ACP alocations had not been
specified by the EC and, as previously demonstrated, did not in any case exist in the area of banana
trade. The"advantagesonthosemarkets ... at present” languageof Protocol 5, under itsplain meaning,
could not be said to extend to any A CP investment activity that might have been under way or envisioned
a the point of production. France and the United Kingdom certainly did not interpret the Protocol
that way prior to Regulation 404/93. They accorded access to bananas of ACP origin solely on the
basis of annual demand for bananas in their respective markets.** What the EC Council might have
instructed in the way of supplementary ACP benefits was of no WTO consequence; after al, the EC
Council had authorized the entire banana regime, which hardly made it WTO-consistent.

4.234 Asto the concern that EC investments would have been wasted if the allocations had not been
overstated, thesame could just aseasily besaid of the national bananainvestments under way or planned
in the Latin American supplying countries. Moreover, as aready noted, the World Bank and other
economists had pointed out that relativeto " waste" that might derive from uncounted ACP investments,
an EC funding waste of immensely greater magnitude had resulted from this EC regime, which had
cost consumers $13.25 to transfer only $1.00 of benefit to ACP banana suppliers'*, and more to the
point, other Members should not have to pay for the EC's budget mistakes.

14See Note by the Executive Secretary on "Questions Relating to Bilateral Agreements, Discrimination and Variable
Taxes' (wherein it was stated "that in no case has awaiver onimport restrictions authorized any deviation from the provisions
of Article XI11"), L/1636, p.2. In fact, there has been one instance in which awaiver to Article X1l was permitted by the
contracting parties (the Decision of 10 November 1952 on the "Waiver Granted in Connection with the European Coal and
Steel Community”, 1517, para. 3). The CONTRACTING PARTIES have otherwise refused to forgive discriminatory measures
inconsistent with Article XIIl. See e.g. Decision on "Problems Raised for Contracting Parties in Eliminating Import Restrictions
Maintained During a Period of Balance-of-Payments Difficulties’, BISD 3538, para. 2.

%First Banana panel, paras. 19-22 and 37-38.

1465ee "Beyond EU Bananarama', Annex (1) at 22; see also Brent Borrell, "EU Bananarama I11", Policy Research Working
Paper 1386, The World Bank (1994), Annex (2).
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4.235 Withrespect to Articlel of GATT, Guatemala and Hondur as submitted that within the strict
interpretive framework of waiver interpretation, the Lomé waiver could not be said to require
discriminatory volume arrangements. By its express terms, al that the Lomé Convention required,
or even contemplated, asto ACPtradein bananaswas:. (i) duty-freeaccessfor traditional ACP bananas
under Article 168 of the Lomé Convention modified by Protocol 5 and Annex LXXIV; (ii) technical
andfinancial assistancetotraditional ACP supplierstoimprovethe production and marketing of bananas
under Article 183 and Protocol 5, as modified by Annex LXXIV; and (iii) intervention from Stabex
funds to stabilize export earnings for traditional ACP suppliers under Article 186.

4.236 Thus, in so far as the quantity preferences extended to ACP suppliers were well beyond the
scope of tariff preferencesand aid promised by the Lomé Convention - and the EC had itself confirmed
that ACP volumes were not guaranteed by the Lomé Convention - these measures could hardly be
said to fall within the sharply restricted reach of the Lomé waiver. What made this particularly so
was that the differentiated volume treatment at issue had been structured for the stated purpose of
curtailing Guatemalaand Honduras' shipments, something the Loméwaiver expressly sought to avoid.
Since the volume arrangements denied Guatemala and Honduras market access advantages that were
otherwise being conferred to ACP bananas, and such advantages were not otherwise forgiven by the
Lomé waiver, a breach of Article I:1 had occurred.

4.237 Guatemaaand Honduras further considered that the Lomé waiver offered no justification for
infractions concerning the alocation to BFA countries. As Costa Rica, Colombia, Nicaragua and
Venezuelawerenot even the subject of the Lomé Convention, their receipt of discriminatory allocations
could not be considered excused by the Lomé waiver. The Lomé waiver and the Lomé Convention
were likewise irrelevant to tariff quotavolume allocations for the non-traditional ACP suppliers - the
Dominican Republic, Belize, Cote d'lvoire, Cameroon and others. Protocol 5 and Annex LXXIV
carefully circumscribed the extension of the Lomé Convention tariff preferences and direct aid to
traditional ACP suppliersonly. Theapplication of quantity reservesfor non-traditional suppliers, was,
thus, manifestly beyond the scope of both instruments. Discriminatory tariff quota allocations were,
in the opinion of Guatemala and Honduras, accordingly a breach of GATT's most-favoured-nation
rule and had to be discontinued.

4.238 TheEC reiterated that traditional ACP bananas had to be treated in accordance with Protocol
5 and the Joint Declaration in Annex LXXI1V of the Lomé Convention. Non-traditional ACP bananas
did not fall under the obligation to secure access to, and advantages on, the EC market at the level
of the best year' s performance by each ACP banana exporting country, but had to be given preferentia
treatment. Thisregimewascovered by theLoméwaiver. For ACP bananas, the quantitiestraditionally
supplied (according to the "best ever" criterion up to and including the year 1990) by various ACP
States entered the EC, as before 1 July 1993, at zero duty*¥.

(i) Reallocation of shortfalls
Article X1l of GATT
4.239 The United States was of the view that the EC's provisions regarding shortfals in BFA
signatories allocations were also inconsistent with the obligationsin Article X111. Paragraph 4 of the
BFA provided that:
"[i]f a banana exporting country with a country quota informed the EC that it will be unable

to deliver the quantity alocated toit, the short-fall shall be reallocated by the EC in accordance
with the same percentage shares [provided by the BFA] (including "others®)."

“Article 15(1) and the Annex of Regulation 404/93.
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However, paragraph 4 dso provided that, nonetheless, " countries with country quotas may jointly request
and the Commission shall agree to a different allocation amongst those countries'. Article 2 of EC
Regulation 478/95 implemented these provisions. 1n 1995, thefirst year of the BFA, both Nicaragua
and Venezuela informed the EC that they would not be able to fill their allocations. As a result of
these countries’ agreements with Colombia, al of Nicaragua's 3 per cent share and 70 per cent of
Venezueld s 2 per cent share were transferred to Colombia for that year. In a similar arrangement
for 1996, al of Nicaragud's 3 per cent share and 30 per cent of Venezuela's 2 per cent share were
transferred to Colombia.'*® Thus, the EC provided additiona access of 96,800 and 79,200 tonnes in
1995 and 1996, respectively, to Colombia alone instead of allocating these amounts on a non-
discriminatory basisamong all thehistorical suppliers, accordingtothe EC’ sobligationsinArticle XI1I.
Permitting two BFA signatories to decide among themselves how to reallocate the shortfall was not,
in the opinion of the United States, consistent with these obligations.

4.240 Ecuador consideredthat thepreferential treatment of BFA-signatory countriesreferred toabove
was made even more egregious by operation of Article 2 of EC Regulation 478/95. On the basis of
Article2, theBFA signatory countriesreallocated, according to Ecuador, among themselvestheir shares
of thethird-country tariff quota. For example, in 1995, all of Nicaragua s 3 per cent share and 70 per
cent of Venezuela s2 per cent shareweretransferredto Colombia. ** Again, in 1996, al of Nicaragua's
share and 30 per cent of Venezuela s share were transferred to Colombia.*® The transferability of
shares among the BFA signatory countries further removed these suppliers from the constraints placed
on other third-country suppliers. The total third-country tariff quota and the share alocated to third
countriesinthe" other" category werenominally (though not actually) based on recent historical import
levels. However, the transferability of the country-specific tariff quotas among the BFA countries
enabled these countries to tailor their shares to current commercial conditions. BFA transferability
intensified, according to Ecuador, the discrimination inherent in the original BFA allocations by
permitting certain BFA countries to obtain shares of the third-country tariff quota well in excess of
their recent historical import levels.

4.241 Article 2 of Regulation 478/95 compounded, according to Guatemala and Honduras, these
discriminatory alocations by entitling Costa Rica, Colombia, Nicaragua and Venezuela to transfer
their tariff quota alocations among and between one another, in any manner approved by the
Commission. That volume-shifting advantage had not been made available to other tariff quota suppliers.
The BFA signatories had taken libera advantage of the discriminatory quota-shifting allowance. All
or much of the allotments accorded Nicaragua and Venezuela were transferred to Colombia in 1995
and again in 1996, largely because those countries did not have for these two years (or for any of the
years before that) the production wherewitha to satisfy their artificialy inflated allocations. The
selectively applied transferability mechanism had thereby gained Colombia a market share in 1995
and 1996 on top of its aready inflated origina alocation of respectively 4.3 per cent and 3.6 per cent.
Guatemala and Honduras submitted that the volume-shifting mechanism for BFA countries authorized
by Regulation 478/95 did not observe either of the two quotaapportionment rules of Article X111:2(d).
Thetransfer of quotasharesamong BFA countrieswas not predicated on the agreement of al substantial
supplying interests, only the approval of the EC Commission and BFA signatory countries. Likewise,
the source-exclusivity of that mechanism prevented, under any possibleapplication, aquotadistribution
resembling thesharesthat variouscountrieswould have been expected to attainin anentirely unrestricted
market (which the EC had never accorded its Latin American suppliers).

“48Commission Regulation (EC) No. 2568/95, 31 October 1995, Commission Regulation (EC) No. 356/96,
28 February 1996.

4Commission Regulation (EC) No. 703/95, 30 March 1995, Commission Regulation (EC) No. 1889/95, 28 July 1995.

%0Commission Regulation (EC) No. 2568/95, 31 October 1995, Commission Regulation (EC) No. 356/96,
28 February 1996.
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4.242 Mexico argued that the over-all ocation of tariff quotasto al ACP countries, referred to above,
was aso applicable to BFA countries. Moreover, in this case, in contrast to what happens with non-ACP
and ACP countries, BFA countrieswere allowed to maketransfers among themselves of the tariff quota
not used, which was clearly discriminatory against the other Members and contrary to the provision
under which thedistribution of trade shoul d approach asclosely as possiblethe shareswhich thevarious
contracting parties might be expected to obtain in the absence of such restrictions.

4.243 The EC rejected the allegations raised against the possibility, provided in the tariff quota, of
transferring quotas or parts of a quotato each country party to the BFA to another BFA country, as
compared to other supplying countrieswhich, under thetariff quota, were not admitted to benefit from
such transfers. According to the Complaining parties, this provision violated Articles X111:2(d) and
I:1 of GATT. The EC submitted that under Article XI11:2(d) "no conditions or formalities shall be
imposed which would prevent any contracting party from utilizing fully the share of any such tota
quantity or value which has been dlotted to it ... ." For the BFA countries, limitations of imports
into the EC dueto the allocation of quotas shared out by country would result in an unfair disadvantage
if not assorted with the possibility of transferring quotas or part of quotas when unused. This was
perfectly in conformity with Article XI11:2(d). The countries under "others' in the BFA disposed
already, by the very nature of the non-shared out part of the tariff quota, of the widest possihility of
transfer of the tariff quota or parts of the tariff quota. In thisrespect no violation of Article XI11:2(d)
could be aleged. Due to the specific structure of the EC's tariff quota, the requested extension of
access to the transfer of unused quota of the BFA countries by non-BFA countries would amount to
an advantage for non-BFA countries which the EC did not intend to grant and which, in the view of
the EC, would violate Article XIII.

4.244  According to the Complaining parties, the EC hadfailed to abide by Article X111 requirements
by permitting a BFA signatory such as Colombia to obtain exclusive access to a shortfall in supply
in Venezueld's alocation. The EC had claimed that the special quota transfer provisions of
Regulation 478/95, Article 2, which permitted Costa Rica, Colombia, Nicaragua and Venezuela to
shift market share among themselves, was in conformity with Article X111:2(d) because the "others®
suppliers had the "widest possibility of transfer of quota' and would be" advantaged" if specid transfer
provisionswerenot in place. However, Article X111:2(d) provided specific rulesfor allocating quotas.
Permitting afew countries (BFA signatories) to decide among themselves how to reallocate the quota
was manifestly inconsi stent with these principles. The suggestion that volume-shifting preferenceswere
needed as a counter-balance to the inherent transferability afforded suppliersin the "others' category
was not only irrelevant under Article XI11; it ignored the EC’s exclusive provision of adistinct marketing
advantage to selected supplying countries. The transfer measure only added to that discrimination,
making it a separately identifiable violation of Article XI11:2(d) that had to be discontinued. The
Complaining parties considered that the manner in which the EC continued to provide Colombia with
portions of Venezueld s and Nicaragua s annua allocations contradicted its own origina alocation
of thethird-country tariff ratequota. 1f Colombiawasnot entitled to alarger shareof the EC’ stariff-rate
guotato begin with, it was not now entitled to be the exclusive recipient of an additiona amount made
available as a result of another country’s shortfal in supply.

Article | of GATT

4.245 Guatemala and Honduras submitted that the specia quota transfer provisions contained in
Regulation 478/95, compounded the discrimination created in thefirst instance by irregular tariff quota
alocations. The BFA countriesa one had been conferred the privilege of shifting market sharesamong
and between BFA themselvesif the Commission soapproved. It' sdiscriminatory application constituted
a separately identifiable violation of Article I:1.

4.246 No violation of Article I:1 could, in the opinion of the EC, be claimed by the Complaining
parties on this issue since, on the one hand, the transferability of the quota within the BFA country
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section amounted to equal the position of non-BFA countries with that of BFA countries, the former's
position being likely to be otherwise better off under the present structure of the EC tariff quota. In
other words, a non-advantage was not obligatorily extended on an MFN basis under the GATT. On
the other hand, the actual structure of the EC tariff quota was part of the EC Schedule which was an
integral part of Part | of GATT asindicated in Articlell:7. No priority could beinvoked for Article |
under the GATT over the concessions consolidated inthe GATT and accepted through their ratification
by all the Membersasargued in moredetail elsewhere. TheEC, referring to the complaints concerning
the possibility of transferring quotas or parts of a quota allocated to each country party to the BFA
to another BFA country only as compared to the other supplying countries, rejected the allegations
that this provision violated Articles I:1 and XI11:2(d) of GATT.
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(© Import licensing issues

4.247 Thissection presentstheimport licensing issuesraisedinthecase. It first setsout thearguments
of the Complaining parties concerning theimport licensing regime as awhole, and continues with the
EC responsesto the claims, and subsequent arguments by the Complaining parties. Thisincludes the
preliminary issues raised by the EC: (i) the non-applicability of the Agreement on Import Licensing
Procedures to tariff quotas; and (ii) the non-applicability of Articles I11:4 and X of GATT to border
measures. In addition, the EC reiterated its arguments set out earlier concerning horizonta issues:
(i) the presence of two separate banana access regimes; and (ii) the applicability of the Lomé waiver
to specific aspects of the Complaining parties allegations. These issues are reverted to in relation
to specific claims. Following the arguments presented concerning the import licensing regime as a
whole, claims and arguments relating to individual aspects are recorded.

4.248 The Complaining parties argued that the EC’s regulations imposed on imports from Latin
Americaalicensing scheme that was highly complex. The system, both in itstotaity and in itsindividua
elements, created highly unfavourable conditions of competition compared to the simple arrangements
for traditional ACP bananas. Unnecessarily burdensome, discriminatory, trade-restrictive and trade-
distortive, thelicensing regimeimplicated both thebasic provisionsof theGATT and thenewer Uruguay
Round disciplinespertaining specifically to licensing proceduresand trade-rel ated investment measures.
Ecuador also argued that the licensing regime was inconsistent with the Agreement on Agriculture,
in particular.

(i) The licensing regime as a whole
Arguments of the Complaining parties

4.249 On the basis of the following flow charts submitted by Ecuador, Guatemala, Honduras and
theUnited States, the Complaining partiesconsidered that the EC licensing regimefor Latin American
bananas was highly complex and burdensome for exportersand importers of bananas. That such layers
of complexity werenot requiredfor administrative purposeswas evident from thesimpleand transparent
procedures applicable to traditional ACP bananas. Any investor or purchaser of bananas, seeing the
two schemes, would quickly understand that the system for Latin American bananas amounted to a
non-tariff barrier to trade.
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Arrangement 1: EC Bananas

No access limitations.

No limitations on
internal sales or distribution.

Deficiency aid provided for
854,400 tonnes - a level well

above present EC production.

Arrangement 2. "Traditional ACP Bananas"

Country-specific quotas set at levels
well above traditiona imports.
Total access: 857,700 tonnes

No duty

Import licences issued routinely and promptly to
interested parties holding a certificate of origin.

Quarter 1 Quarter 2 Quarter 3 Quarter 4
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Arrangement 3: Third-Country and "Non-Traditional" ACP Bananas

Tariff quota total volume (2 million tonnes, increased to 2.2 million tonnes ) set substantially below then-existing
third-country EC-12 access. Tariff quota enlargement to cover former EFTA-3 volume is expected.

Further subdivision of that volume, some to specific countries, others to groups of countries. Reserve of 90,000 tonnes for both
"non-traditional" and traditional ACP suppliers. Allocation transfers allowed among only certain countries.

Duty (1995)
"Non-traditional" ACP Third country
1st Tier 0 ECU 75/tonne
2nd Tier ECU 722 /tonne ECU 822/tonne

Non-Automatic Import Licences

281,605 tonnes of
"hurricane" volume

Tariff quota volume

66.5% to Category A (i.e. historic: 30% to Category B (i.e. historical 3.5% to 100% to Category B
importers of third-country bananas) importers of ACP/EC bananas) [ | NEWCOIers operators and producers
| 28% ¢ | 75% | |
o, o, o to to
57.6 to 15% to - 57% to 15% to “e7e Divided Volume counted as
"primary ['secondary— [IPENETS "primary |"secondaryj— TPENETS
s o L M X . pro rata Category B reference
fimporters"| |importers fimporters"| |importers”
volume
for caleulating future
tariff quota import entitlement
Annual licensing entiﬂemen.t so.ught Annual licensing entiﬂemen.t so.ught Administrative
per operator based on application per operator based on application i .
of weighted coefficients to avg. of weighted coefficients to avg. irregularities
3-yr. purchases of third-country 3-yr. purchases of throughout
and "non-traditional” ACP bananas ACP/EC bananas the tariff quota
[ licence system

‘ Substantial "double-counting” ‘
I

‘ Auditing and reductions for selected operators ‘

Uniform reduction coefficients Reduction coefficient applied
applied to all Category A reference as necessary to Category B
volumes irrespective of whether reference volumes
those volumes were previously
audited
[ [
| Total annual entitlements per operator determined |
I [ [
| Quarterly "indicative" quantities determined |
T
[ [ [ |
| Quarter 1 | Quarter 2 | Quarter 3 | Quarter 4 |

| Round 1 | Round 1 | Round 1 | Round 1 li

Export licences required for Categories A and C only for BFA volume

Reduction coefficients set per quarter by country source and by operator category

Round 2 Round 2 Round 2 Round 2 17

Export licences required for Categories A and C only for BFA volume

Reduction coefficients set per quarter by country source and by operator category

Unused licences may be reallocated for following quarter, but must be used in same

calendar year and for origin for which issued
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4.250 Ecuador argued that EC Regulation 1442/93 set out two separate application procedures - a
procedure for obtaining licences to import traditiona ACP bananas and a different procedure for obtaining
licencesto import third-country bananas. According to Article 14 of Regulation 1442/93, any operator
wishing to import traditional ACP bananas would be able to do so after filing an application with the
competent EC member State accompanied by a certificate of origin and bill of lading.** In contrast
to this straightforward procedure, the application procedure for operators wishing to import third-country
bananas was long and arduous, and involved the following major elements: (i) the alocation of the
third-country tariff quotaamong BFA and non-BFA signatories; (ii) theallocation of thethird-country
tariff quota among operator categories; (iii) the dlocation of operator category dlocations among activity
functions; (iv) the reduction of entitlement due to selective auditing and to application of inequitable
reduction coefficients, (v) the two-round application procedure; (vi) the distribution and purchase
of special export certificates; (vii) the reallocation of unused licences to a subsequent quarter of the
year; and (viii) the issuance of hurricane licences to Category B operators. The differencesin these
two sets of application proceduresclearly discriminated against third-country bananasand third-country
operators and thus not only violated numerous provisions of the GATT as outlined elsewhere, but also
of the Licensing Agreement.

4.251 Guatemala and Honduras submitted that the tariff quota licensing scheme was illegal,
discriminatory and unfair when contrasted with the far simpler, essentially automatic traditional ACP
licensing arrangement. Second, the scheme was discriminatory and unfair when contrasted with the
free and open interna sale and distribution arrangement accorded EC bananas. Finally, because of
both those forms of discrimination, and because of the overwhelmingly onerousrequirements the tariff
quota licensing scheme itself contained, the totd tariff quotalicensing arrangement restricted and distorted
trade, and otherwise posed unnecessary administrative burdens in defiance of WTO law. According
to Guatemala and Honduras, Regulation 404/93 et seq. subjected bananas from tariff quota sources
to a complex, multi-layered, non-automatic licensing regime that dictated in micro-detail the entities
and extensive procedures through which tariff quota bananas could be entered and distributed.
Guatemalan and Honduran producers were not free to sell to purchasers of their choice, but had to
sdl to arbitrarily defined classes of "operators,” over hdf of which had no experiencein, or infrastructure
for, the importation, distribution, and transport of Latin American bananas prior to the institution of
Regulation 404/93. Moreover, tariff quota bananas could not be promptly distributed through such
designated entities, but had to await multiple rounds of applications that confused the marketplace and
precluded importation of the Complaining parties’ bananas for the first three weeks of every quarter.
The rules governing al such procedures and entities were voluminous and changed constantly. This
unnatural, heavily constrained, and ever-changing distribution scheme for Latin American bananas
had reconfigured historical distribution patterns, caused pricedistortions, curtailed delivery flexibility,
and had created widespread uncertainty and confusion in the marketing of the Complaining parties
bananas.

4.252 By contrast, Guatemala and Honduras argued, traditional ACP-sourced bananas were subject
to a distinctly different, greatly smplified, and essentialy automatic licensing system. Traditional
ACP bananas could beentered simply and promptly through any firm. Theautomaticlicensing approach
gpplied to traditiond ACP bananas permitted commercid flexibility, smplicity, predictability, continuity
and otherwise undistorted tradeflow. Theapproachwassoradically preferableto tariff quotalicensing
that EC importers, overwhelmed by the enormity and restrictiveness of tariff quota licensing rules,
would over time place investment and marketing emphasis on traditional ACP sourcesif only to avoid
the rigours and confusion of the tariff quota licensing system.

4.253 Incontrast to the system for traditional ACP bananas, the United States argued, the EC banana
regime subjected L atin American bananasto amulti-layered licensing schemethat operated to constrain

BlRegulation 1442/93, Title 11, Articles 14-17.
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importer flexibility at every turn. Latin American imports were subject to rules, e.g. distribution of
licences on the basis of Category B operator criteria and activity functions (b) and (c), that attempted
to shift imports away from those who had the skill, distribution networks and infrastructure to sell
them, and toward those with little or no experience in importing bananas from Latin America, or in
some cases, from anywhere else.

Arguments of the EC

4.254 The EC presented its arguments concerning the claims of the Complaining parties concerning
import licensing issues firstly by submitting two preliminary issues: (i) the non-applicability of the
Agreement on Import Licensing Procedures to tariff quotas, and (ii) the non-gpplicability of Articles111:4
and X of GATT 1994 to border measures. Details of these matters are set out below along with the
arguments of the Complaining parties concerning them. Inaddition, asnoted above, the EC reiterated
itsarguments set out earlier concerning horizonta issues: (i) the presence of two separate bananaaccess
regimes, and (ii) the applicability of the Lomé waiver to specific aspects of the Complaining parties
allegations. These issues are recorded in sections of the text dealing with specific claims. Finaly,
arguments concerning import licensing issues as they relate to the regime as a whole that have not
been covered el sewhere arereported including those with respect to specific agreementsand provisions.

The non-applicability of the Agreement on Import Licensing Proceduresto tariff
quotas

4.255 Inresponseto the alegations under the Agreement on Import Licensing Procedures (Licensing
Agreement), the EC submitted that the text of Licensing Agreement itself specified that its scope was
to regulate all the procedures, othersthan customs operations, prior to theimportation. The provisions
of that agreement appeared then as further specifications of some of therules contained in Article X111
of GATT inwhich, inter alia, explicit reference was madein paragraph 3(a), "to import licencesissued
in connection with import restrictions’. However, nothing in the Licensing Agreement specified (like
Article XI11:5) that it applied also to cases where no import restriction was applied at the border and,
therefore, it should not be deemed applicable to such cases as in the case of atariff quota of the kind
of the EC banana tariff quota.

4.256 TheUnited Statesargued that the Licensing Agreement provided the most specific disciplines
on import licensing among the various WTO agreements. In particular, asreflected in its preamble,
it sought to placedisciplineson non-automatic licensing, namely thoseli censing schemeswhereapproval
was not granted in all cases, such as the regime applicable to EC imports of bananas.

4.257 Accordingtothe Complainingparties, Article 1.1 of theLicensing Agreement, which defined
itscoverage, did not limit its provisionsto absolute quotas. Thereferencetothelicencesbeinga prior
condition for importation" did not mean that the agreement did not apply to tariff quotas. A licence
was required as aprior condition for importing fruit under the tariff item subject to the in-quota duty,
which would a'ways be thefirst to enter the market, while over-quotalicence-free volumeswould only
be imported, if a all, when the tariff levels and other market conditions so allowed. Thus, the fact
that licences were not required to import fruit at the over-quota rate was irrelevant.

4.258 Intheview of the Complaining parties, the EC’'s claim that the Licensing Agreement applied
solely with respect to "restrictions’ overlooked the fact that Article 1.1 of the Licensing Agreement,
setting out the scope of the agreement, made no mention of "restrictions’. The expansive language
of Article1.1 clarified that it applied to al "administrative procedures used for the operation of import
licensing regimes*, whether or not an import restriction applied at the border. Other aspects of the
Agreement tended, in the view of the Complaining parties, to support its application to tariff quotas.
Article 3.3 conferred a very broad scope to the Agreement by referring specificaly to licensing
requirements”for purposes other than theimplementation of quantitativerestrictions’. Althoughthere
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were afew references to "restrictions’, most references to quantitative limitations were to " quotas’,
which by definition included tariff quotas. Moreover, to the extent the word "restriction" was used
in some instances, it should not be read in the sense of Article X1 (which prohibited "restrictions”,
aterm which in that context did not cover tariff quotas). Rather, the Agreement’s use of the term
"restriction", should be understood in the sense of its use in Article X1l of GATT, which made
application to tariff quotas explicit.

4.259 Article X1l was closest in purpose to the Licensing Agreement in that it governed the
administration of ameasure, whereas Article X1 simply prohibited restrictionsand set forth exceptions
to the prohibition. In this sense, given the judgment made by the contracting parties in 1947 that
admi nistrative disciplines applying to absol ute quotas should be equally applicableto tariff quotas, there
would be no reason to distinguish between them in an agreement that expanded upon those disciplines
forty or fifty yearslater. Theintent to cover tariff quotas could further be inferred from the reference
in the Agreement’s preamble to the "provisions of the GATT 1994 as they apply to import licensing
procedures': the most explicit reference to import licensing was in Article XI1I of GATT, which
covered tariff quotas. Other parts of the GATT that applied more specificaly to import licensing -
among them Articles VIII and X - applied to tariff quotas as well. The purposes of the Licensing
Agreement, as reflected in its preamble, did not reveal, in the opinion of the Complaining parties,
any reason why tariff quotas would be removed from its coverage. Concerns such as implementation
of licensing in a "transparent and predictable manner”, "fair and equitable application”, preventing
the inappropriate use of licensing from impeding the "flow of internationa trade", and so on were
all concerns that were just as vaid with respect to tariff quotas.

4.260 1n 1994, in the Import Licensing Committee under the Tokyo Round Code, the United States
twice raised the discriminatory aspects of the EC's import licensing regime for bananas and the EC's
failure to properly notify the Import Licensing Committee of the regime under the Import Licensing
Agreement. Severa countries expressed support for the United States' view. The EC did not contest
the applicability of the Licensing Agreement to tariff quotas, stating only its confidence that the new
regime was "in conformity with the new Agreement on Import Licensing Procedures."*>* Finaly,
the Complaining parties argued that the Agreement should be interpreted in light of the broader context
of the Uruguay Round negotiations and the progress achieved in the agriculture negotiations in particular.
A magor achievement of the Uruguay Round agriculture negotiations was the large-scale conversion
of non-tariff barriersto tariff quotas. Making tariff quotas an exception to the disciplines of the Licensing
Agreement directly contradicted the trend toward transparency and predictability.*™> Unlessthe Licensing
Agreement was rigorously applied consistent with its broad terms and disciplines, the major Uruguay
Round advances in market access for agriculture intended by tariffication could be considerably
undermined through arbitrary and burdensome licensing. Thiswas surely not intended by the negotiators.

4.261 TheEC argued that in addition to the points made earlier, Japan, initsthird party submission
had usefully introduced supplementary evidence justifying the EC interpretation. The EC, referring
to the text of Article 1.1 of the Licensing Agreement, noted that the Agreement was of utmost clarity.
The error the Complaining parties were making, according to the EC, was to relate the existence of
the licence with the physical importation of bananas: those licences were only needed to benefit from
aparticular duty rate within the tariff quota but not to physically introduce bananas, from any origin,
into the EC customs territory. Licences were therefore tradeable, and traded, and were not a prior
condition to any importation; they were needed only for the application of a specific duty rate. This

%2See Minutes of the Meeting of the Committee on Import Licensing held on 5 May 1994, LIC/M/34, 10 June 1994
and Minutes of the Meeting of the Committee on Import Licensing held on 3 November 1994, LIC/M/35, 6 December 1994.

%8The Complaining parties noted that it was also likely that negotiators of the Agreement on Agriculture would have
stipulated such amajor exception. Other exemptions were explicit such asin Article 13 of the Agreement on Agriculture,
which exempted domestic subsidies from the Agreement on Subsidies and Countervailing Measures.
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was why the fact that no limitation in quantities existed under the present GATT bound commitments
was of paramount importance and should be sufficient to dismiss the Complaining parties insistence
on the applicability of the Licensing Agreement to tariff quotas.

4.262 Further, the EC rejected the Complaining parties analysis concerning the word "restriction”.
The EC submitted that if the word "restriction” which was found in Article X111 of GATT was to be
interpreted differently than the same word used in Article XI, the specific provision of Article XI11:5
would not have been necessary at al, since the meaning of theword "restriction” found in Article XIlII
would already include, following the Complaining parties reasoning, not only volume restrictions but
also the conditions applied in the administration of atariff quota. According to the EC, however, this
was not the case: without the explicit provision of Article XI11:5, Article X1l would not have been
applicable to tariff quotas simply because a tariff quota did not constitute a restriction to imports and
the Article X1l language was equivaent in the letter and in the intention of the CONTRACTING
PARTIES to the one used in Article XI. So when Article 3.3 of the Licensing Agreement referred
to "restrictions' it meant what it said, i.e. the same concept as the one covered in Articles X1 and XIllII
but without any provision equivalent to Article X111:5. Asmentioned before, the Licensing Agreement
did not apply to tariff quotas but solely to quantitative restrictions. However, there was no loophole
inthe coverageof the GATT, since specific provisionsin Articlell:5and Article X111:2(d), last phrase,
were applicable where appropriate.

4.263 Inthislight, in response to a question posed by the Panel, the EC submitted that where atariff
guota was bound in the appropriate schedule, Members expected then to be able to make full use of
that tariff quota in accordance with the provisions of the appropriate schedule and, consequently, in
compliance with Article 11:1 of GATT. That principle could not be undermined by any provision
concerning the administration of the quota, in particular any licensing procedure, that could modify
the treatment the product was supposed to receive under the schedule. Article II:5, first part, further
developed this principle through its reference to treatment to "a product”. Moreover, and more
specificaly, Article XI111:2(d), last part, indicated that "no conditions or formalities shall be imposed
which prevent any contracting party from utilizing fully the share of any such total quantity or value
which has been allotted to it, subject to importation being made within any prescribed period to which
the quota may relate”. This provision, while reinstating the principle contained in Article 11:1 and
I1:5, pointed more specifically to conditions and formalities which were normally related to alicensing
scheme used, inter alia, to administer atariff quota. It defined more clearly thegenera limitsto which
the principle of Article I1:1 and 11:5 was submitted with respect to formalities: Article XI11:2(d) in
fact, accorded explicitly the possibility of taking any prescription related to the period to which the
guotarefers, in the opinion of the EC. By so doing, the practice of annual licences, for instance, was
expressly acknowledged as been compatiblewith Article X111:2(d) and, afortiori, Articlell:1and I1:5.
Thisdid not imply, however that, under Articles!l and X111, thetreatment under the scheduleincluded
any commercia consideration, in particular with respect to licensing procedures. Ad Article XI11:2(d)
stated: "no mention was made of 'commercia considerations as arule for the allocation of quotas
because it was considered that its application by governmenta authorities might not always be
practicable”. If thiswas not possible, and in any case not mandatory, for the alocation of shares of
tariff quotasamong supplying countries, it was certainly evenlesspossible, and certainly not mandatory
at all, when administering those tariff quotas. Commercial risk or any other commercia consideration
could not and should not be taken into account when ng the compliancewith those Articles since
it concerned the behaviour of operators on the market while the GATT, and in particular Articles 11
and XII1, was concerned only with the products while imported or exported.

4.264 The Complaining parties replied that the EC's argument that the GATT and Licensing
Agreement did not apply to the EC preferentia schemes for ACP and BFA countries because these
schemes applied to importers and not to products was also without any support in the WTO. It was
well established that advantages provided to particular producers on the basis of the country of origin
of theproduct they handled (subsidieswereaprime exampl €) were consi dered to enhancethecompetitive
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opportunities for the product. Similarly any additional bargaining leverage provided by the regime
to banana growersin some countries and not to otherswas discrimination against products on the basis
of country of origin. Any benefits accruing to importers of ACP bananas that were not provided to
importers of Latin American bananas aso were discriminatory with respect to bananas. Moreover,
asconfirmed by numerous panels, the EC' sargumentsthat these di sadvantages had not had trade effects
werelegally irrdevant. With respect tothe EC' sartificia distribution of licencesthat weredeliberately
unconnected to import shares that would prevail in afree market, the Complaining parties considered
them inconsistent with the genera principle reflected in Article X111 against administrative measures
based on factors other than economic efficiencies.

The non-applicability of Articles111:4 and X of GATT to border measures

4.265 The EC emphasized that the Complaining parties addressed in their arguments the same issues
with respect to import licensing both as violations of GATT provisions preventing discrimination in
regard to measures taken at the border while importing bananas into the EC and as violations of the
non-discrimination principleintheapplication of interna rulesapplicableafter bananashad been cleared
through customs and circulated withinthe EC market. The EC considered that the Complaining parties
must choose which legal avenue they wished to follow but they could not have it both ways. In fact,
a specific contested measure was objectively (and not merely relying on the particular ad hoc interest
of a Complaining party) either a measure at the border or an internal measure. If the Complaining
parties considered that some aspects of the EC regime fell within the first category while others fell
within the other, the burden of proof lay on their shoulders to demonstrate what pertained to what.
What was certainly unacceptable to the EC, and what should, in the EC's view, be regjected by the
Panel, was the mixing of both issues, asif it were possible to escape this fundamenta question. This
was indispensable to a correct interpretation of the GATT. Asfar as the EC was concerned, it was
its understanding that practically al measures concerning licensing rules and procedures in the
administration of the EC bananatariff quota which concerned operators while importing bananas into
the EC market were border measures and not internal rules applicable irrespectively to al bananas
after they had been entered into the EC market.

4.266 Asanillustration of theunacceptabl econfusion between border measuresand internal measures,
the EC referred to the claims of some Complaining parties that compared the licensing system needed
for administering alegitimate tariff quotawhile importing bananasin the EC to asale and distribution
system of an internal product: the latter, evidently, did not cross any border and therefore did not
need to be submitted to any licensing system. Many of the claims of the Complaining parties failed
to indicate how rules under Articles1il:4 and X of GATT could be applicable to border measures and,
moreover, how they could bereasonably coupled with the alegationsunder Article1.3 of theLicensing
Agreement at the same time. As the 1958 Panel Report on Italian discrimination against imported
agricultural machineryindicated, the purpose of Articlelll of GATT was " clearly to treat theimported
products in the same way as the like domestic products once they have cleared trough customs. Otherwise
indirect protection should be given". On the contrary, provisions like Articles X1 and Xl1II and the
Licensing Agreement (which provided preciserulesconcerning those Articlesof GATT) applied clearly
only to border measures at the moment of the importation or the exportation of a product and did not
concern any alleged discrimination in the application of internal measures after the product had cleared
through customs. Consequently, the EC submitted that, in GATT terms it was impossible to allege
that aspecific measureviolated, at the sametime, Articleslli:4 and XI11 of GATT and/or the Licensing
Agreement. Finally, the EC was of the view that the legally correct interpretation of the EC banana
licensing system, and in particular requirements under Article 19(b) of Regulation 404/93, as aborder
measure at the moment of theimportation, did not imply that those measures violated any GATT rules
and in particular not Articles 1.3, 3.2 and 3.5 of the Licensing Agreement.

4.267 The Complaining parties responded that the second Banana panel found that the Category B
licences were inconsistent with the Article Il national treatment requirement of GATT. The EC's
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licensing scheme aso fell squarely within the first illustrative example of an Article Il violation, set
forth in the TRIMs Agreement. This example specified as an Article Ill violation any measure
"compliance with which is necessary to obtain an advantage" (the advantage here being the receipt
of an import licence), "and which require the purchase ... by an enterprise of products of domestic
origin” (in this case EC bananas) " specified in terms of volume ... of products’. The EC's treatment
of this issue missed the point that an "advantage" provided could bein the form of a border measure,
while the favour accorded to EC products could be one affecting purchasing and distribution decisions
in the EC.

4.268 The Complaining parties further considered that Article I1l of GATT covered any regulation
or requirement that affected internal conditions of competition in favour of EC bananas.® This was
confirmed (not contradicted, as the EC contended) by the Italian Discrimination Against Imported
Agricultural Machinery report:

[t]he selection of the word "affecting” [in Article I11:4] would imply, in the opinion of the
Panel, that the drafters of the Article intended to cover in paragraph 4 not only the laws and
regulations which directly governed the conditions of sale or purchase but also any laws or
regulations which might adversely modify the conditions of competition between the domestic
and imported products on the internal market.**

The condition upon which the EC granted Category B licences adversely modified the conditions of
competition between the domestic and imported product on the internal market by providing agovernment
benefit based on the purchases of the domestic product. Therefore, the second Banana panel report
properly concluded that the provisions of Article 111:4 applied to the EC banana import regime and
the Category B licence was inconsistent with the EC's obligations under Article I11:4.

4.269 Further, the Complaining parties noted that the laws and practices covered by Article X of
GATT comprised al "trade regulations,” which included, among many others, licensing regulations.
Hence, there was an overlap between the Article X requirement that licensing rules and procedures
be"uniform, impartia and reasonable”, and therequirement in Article 1.3 of the Licensing Agreement
that those same rules and procedures be "neutral”, "fair", and "equitable’. The EC's argument that
Article X related solely to "interna rules' and hence was incompatible with a claim based on Article XIlI
of GATT was, according to the Complaining parties, not supported by the plain language of Article X
or pand interpretations of its meaning. The scope of Article X was obvious from its first paragraph
and itstitle: the Article X:3 obligation was applicable to all "trade regulations’. The Dessert Apples

report also clarified that Article X111 and Article X could apply to the same measure.**®

4.270 Inresponse to a question posed by the Panel, the EC noted that the Complaining parties had
referred to a possible violation of Article 111 of GATT because "an advantage provided could be in
the form of a border measure, while the favour accorded to EC products could be one affecting
purchasing and distribution decisionsin the EC". In the opinion of the EC, this affirmation was very
important for two reasons. (i) the parties finaly agreed with the EC that border measures were at
issue and not internal measures: a further important reason to add to all those arguments the EC had
produced demonstrating that the unadopted second Banana panel was wrong on thisissue in its legal
analysis, and (ii) the reasoning was aso legaly wrong. In thislight, the EC provided an example:

¥Second Banana panel report, DS38/R, para. 148.

1%BISD 79/60, para. 12 (adopted 23 October 1958). See also, United States - Section 337 of the Tariff Act of 1930,
para. 5.10; Report of the panel on "United States - Measures Affecting Alcoholic and Malt Beverages', adopted 19 June 1992,
BISD 395206, para. 5.31.

156" Dessert Apples', para. 12.29.
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if country A wished to legdly protect its domestic production on its market, it could use a border measure
"par excellence", that is, it could impose punitive customs duties of, for instance, 1,000 per cent.
This duty would certainly create an advantage which affected interna purchasing and distribution
(domestic products would beimmensaly more competitive than imported ones on that market). However,
nobody would ever contest this measure under Article Il of GATT which, under constant practise
and law, was concerned only with measures applicable after the product had cleared customs. Thus,
to conclude the example, the EC submitted that if theintroduction of the 1,000 per cent duty was made
incompliancewiththerul esconcerning that specificborder measure (e.g. an ArticleXX V111 procedure),
no other claim could be made against country A, even under Article Ill.

4.271 The Complaining partiesrejected the EC's assertion that the incentive to purchase could not
violateArticlelll:4 anditsclaimthat Articlelll could not apply to anything connected to import licences
because licences were border measures. The Complaining parties considered that the EC’ sillustrative
example, that atariff of 1,000 per cent also would provide protection to domestic production but that
such atariff would not violate Articlel11:4, only confirmed their position, sincetariffswereaGATT -
consistent way to protect domestic production, whilein contrast, non-tariff means of encouraging the
internal purchases of domestic products were not. They were violations of Articlell1:4. In the view
of the Complaining parties, thefirst illustrative examplein the TRIMs Agreement established thiswith
certainty. Thisexamplewasintendedto codify thefindingsof thepanel inthe EC Partsand Components
dispute, in which the benefit for domestic products involved the suspension of certain anti-dumping
procedures against companies agreeing to purchase domestic products. The point wasthat, regardliess
of themeansthe government used to provideanincentiveto encouragetheinternal purchase of domestic
goods, if it did not provide asimilar incentiveto purchaseimports, theincentiveviolated Articlelll:4.
It was not the form of the measure to which the incentive was connected, but the incentive it provided
with respect to purchases within the EC that was at issue.

Parties subsequent arguments - the licensing regime as a whole

4.272 TheEC eiterated that it wasitsunderstanding that practically all measuresconcerninglicensing
rules and procedures in the administration of the EC banana tariff quota which concerned operators
while importing bananas into the EC market were border measures and not interna rules applicable
to al bananas after they had been introduced into the EC market. Consequently the EC responded
to the alegations within this legal framework. In addition, al the legal anaysis with respect to the
Licensing Agreement should be deemed to be under the genera reservation that the Panel needed to
solve the question of principle - the applicability of the Licensing Agreement to tariff quotas - prior
to examining any other issue.

4.273 The EC argued that the first error the Complaining parties made was to consider that a tariff
guota was an "import restriction” while the unadopted second Banana panel report had excluded this
argument and no evidence of a different (inexistent) redity had been shown. Starting with the comparison
between the EC tariff quotalicensing system and the ACP traditiona quotalicensing system, it should
first of al be noted that the Complaining parties did not explain how this comparison could be relevant.
The EC recalled that the external aspects of the EC common organization of the markets for bananas
consisted of two distinct regimes: the regime for so-called traditional ACP bananas which should be
treated in accordance with the Lomé Convention and the Lomé waiver and be given preferentia
treatment; and a bound rate of duty for imports in excess of tariff quota quantities and a tariff quota
alocation for al other bananas as instituted for many agricultura products by many Members.

4.274 With respect to import licensing issues, the EC submitted that any comparison between the
tariff quota licensing system and the ACP traditiona quota licensing system had no legal value and
was not relevant. 1t was evident, in theview of the EC, that the fact that two separate and independent
regimes, the ACP traditional and the EC tariff quota, had margina differences in their respective
licensing systems was neither in itself aviolation of any GATT provision nor was it evidence of any
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violation of GATT provisions by any of the two systems. Secondly, as the tables below showed, the
two systems did not create any substantial differences in their external effects on bananas imported
from different sources; theonly discrepanciesthat remained were on the side of theinternal procedures
to be followed by the competent authorities. The first table submitted by the EC was an annotated
version of the chart submitted by the Complaining parties (see paragraph 4.249). The shaded parts
in the EC's version of the chart which follows represent those that the EC considered to be erroneous
and misleading.
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Arrangement 3: Third-Country and "Non-Traditional" ACP Bananas

Non-Automatic Import Licences

Tariff quota volume

Annual licensing entitlement sought
per operator based on application
of weighted coefficients to avg.
3-yr. purchases of third-country
and "non-traditional” ACP bananas

Annual licensing entitlement sought
per operator based on application
of weighted coefficients to avg.
3-yr. purchases of
ACP/EC bananas

| Quarter 1 |

Quarter 2 |

Quarter 3

| Quarter 4

| Round 1 |

Round 1 |

Round 1

| Round 1

Export licences required for Categories A and C only for BFA volume

Round 2

Round 2

Round 2

Round 2

Export licences required for Categories A and C only for BFA volume

calendar year and for origin for which issued

Unused licences may be reallocated for following quarter, but must be used in same
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Imports under the tariff quota Traditional ACP imports

1. Operator applies for areference quantity by sending | 1. Operator obtains specia certificates of origin from the
details of volumes bananas marketed in past three years | issuing authority in the relevant ACP State.
to the relevant competent authority.

(1.bis Optional: Operator obtains specia export
certificates (SECs) if he wishes to import from
Colombia, Costa Rica or Nicaragua with a Category A
or C licence. (This stage applies to only 33 per cent of
the volume of the tariff quota.)

2. During thefirst 7 days of the month prior to the start | 2. During the first 7 days of the month prior to the start
of the quarter, operator applies for import licences for | of the quarter, operator applies for import licences for the
the quarter. SEC included if required. quarter.  All applications must be accompanied by a
specia certificate of origin.

3. Import licences issued to operator; quantity requested | 3. Import licences issued to operator; quantity requested
reduced if required by the application of a reduction | reduced if reguired by the application of a reduction
coefficient. coefficient.

(3.bis Optional: If operator has not recelved al the
quantity requested, he may apply for the balance during
the second round.)

4. Operator imports bananas. 4. Operator imports bananas.

4.275 TheComplaining partiesresponded that although the procedures surely wereal so burdensome
for the EC’'s "competent authorities', this did not make them any less burdensome for importers.
Looking at the two procedures for administering imports, that for ACP bananas and that for Latin
American bananas, the Complaining parties had no doubt as to which an investor or prospective marketer
would choose to subject himself, given a choice.

4.276 TheComplaining partiesconsidered that thefollowing comparisontableclarified thedifferences
in licensing treatment:

Latin America (LA) African, Caribbean and Pacific (ACP)

1. Entitlement to the tariff quota is divided among A, B, 1. No comparable provisions.
C "operator" categories - 66.5%, 30%, 3.5%. This
requires (1) historic importers of LA bananas either to
lose traditional past access or buy back rights to import
from companies with no past involvement in LA trade, or,
for the longer term, rebuild their distribution structure in
order to distribute bananas from EC or ACP areas, and
(2) LA exporters to establish and/or restructure
commercia relationships with firms not previously
competitive in LA imports and persons, including EC
farmers, without potential to become so.
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Latin America (LA)

African, Caribbean and Pacific (ACP)

2. Licence digibility is based on (a), (b), (c) "activity
functions" ("primary importer”, "secondary importer" and
ripener). This shifts import entitlement away from
traditional importers, and requires operators to expend
significant resources to ensure adequate licence access,
either by buying licences, thus entering into (forced)
commercial arrangements with other licence grantees, or
by expanding into additional activity functions to try to
maintain historic reference volumes.

2. No comparable provision.

3. The operator applies for a reference quantity one year
in advance by providing details of volumes and origins of
bananas marketed in the past 3 years (beginning two years
before current year) to the relevant competent authority.

3. No comparable requirement; historical shipments
irrelevant to EC import licence distribution.

4. Due largely to ambiguous operator definitions
developed through administrative fiats, over-filing of
claims occurs. An across-the-board reduction coefficient
is applied, regardless of auditing of some operators whose
quantities have been adjusted or deemed correct, creating
inequity and uncertainty regarding the operator’s annual
shipment entitlement, and constraining operator flexibility.
Final operator entitlements, which are delayed until the
third quarter of the actual year of import, have been well
below provisiona entitlement established prior to the year
of import.

4. Because EC licence digibility is not based on
historical shipments, there are no competing claims
regarding past activities. Occasionaly, the EC has
applied reduction coefficients for certain African countries
where there is an oversubscription of bids to import.

5. Operator applies for import licences during the first 7
days in the month before the start of each quarter. Any
Category A operator importing from Colombia, Costa
Rica or Nicaragua must both obtain an export licence and
be eligible for an import licence specifically applicable to
that country (“matching") before an import licence for that
country may be issued. Once obtained, the import
licences must be physically distributed to ports of arriva
for presentation to customs authorities for importation to
be permitted. The "matching" requirement imposes
significant costs, limits flexibility and creates market
irregularities for al LA suppliers.

5. Operator applies for import licences during the first 7
days in the month before the start of each quarter.
Applications reguire submission of ACP certificates of
origin (which are obtained promptly - within a few weeks
after application, and at no cost, from the issuing
authority in the relevant ACP country). No "matching" is
required. Licences are issued one week in advance of
each quarter.

6. Once quarterly indicative quantities are set, a quarterly
two-round licensing procedure is used. First-round
applications are cut by reduction coefficients to force
imports from specific sources. Second-round applications
are not processed, and licences are not granted, until two
weeks into the quarter. This procedure limits flexibility
and creates uncertainty and irregularities in the market.

6. No comparable two-round system.

7. Because of ambiguities in eligibility criteria (see 4
above), following importation, the operator must gather
and maintain for five years proof of production,
transportation, insurance, EC sale, labelling and brand
names to avoid losing future entitlement to that volume.

7. No comparable documentation requirements.

4.277 The Complaining parties argued that they had shown the licensing practices in their totality
presented a burden on imports that was incomparable to any other licensing system on earth. The
most telling evidence of its burden - and discriminatory nature - was that the EC had proposed moving
non-traditiona ACP bananas from this system to the simple system gpplicable to traditional ACP bananas.
The responsive charts proffered by the EC only recorded the burden on Commission staff and




WT/DS27/RIMEX
Page 118

conspi cuously omitted theextraordinary constraintsand adjustmentsimposed uponimporters, reflecting
attempts to hide unwelcome realities concerning these burdens.

4.278 TheEC responded that although any comparison between the ACP traditional licensing system
and the EC tariff quota licensing system was of no legal use, there was a need to concentrate on the
table presented by the Complaining parties as set out above. The EC argued that it had shown the
diagram originally submitted by the Complaining parties was erroneous and misleading. In submitting
a second, much simpler diagram they had acknowledged the truth of this. However, they had ill
not got it right as the following corrected version showed, in the EC's opinion. The EC pointed out
that it simply corrected the material errorsin the Complaining parties’ table to demonstrate how they
had once again attempted to mislead the Panel. The EC had retained, as far as possible, the structure
of their table, even though it included repetition and activities which were not the responsibility of
operators. It does not represent, therefore, the real situation, which remained, asit has aways been,
as originally portrayed in the EC's table (see paragraph 4.274 - second table).

Tariff quota imports Traditional ACP imports

1. Entitlement to import based on historic trade volumes
and activity functions which spread licences throughout
the marketing chain.

1. Entitlement to import based on obtaining a specia
certificate of origin. No a priori licence distribution
therefore no direct comparison, but any operator at any
point in the marketing chain may seek specia certificates
of origin

2. The operator applies for areference quantity based on
past trade.

3. Licence entitlements caculated from reference
quantities of previousy imported bananas, which are
verified to eliminate double counting.

NB: verification of double counting is an
activity by the competent authorities to tackle
error and fraud in the declarations

2. The operator must obtain specia certificates of origin

3. Entitlement to import based on volume of special
certificates of origin.

5. Quarterly indicative quantities set

NB: activity of Commission that does not
require operator's activity

5. Quarterly indicative quantities set

6. Operator applies for import licences during first 7
days of month prior to start of quarter, including specia
export certificate if required (for 35% of volume).

Import licence must be presented to customs
authorities to release fruit into free circulation.

6. Operator applies for import licences during first 7
days of month prior to start of quarter, including special
certificate of origin (for 100% of volume).

Import licence must be presented to customs
authorities to release fruit into free circulation

7. Reduction coefficients applied to those origins where
demand exceeds indicative quantity.

Second round permits utilization of remaining
quantities.

7. Reduction coefficients applied to those origins where
demand exceeds indicative quantity.

8. Operator maintains norma commercial records, and
submits them to apply for Category A reference quantity.

8. Operator maintains normal commercia records, and
submits them to apply for Category B reference quantity.
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Claims under the GATT
Article I:1 of GATT

4.279 The Complaining parties submitted that in addition to presenting other violations as set out
below, the EC’s licensing regime was subject to the more general discipline of Article | of GATT,
whichappliedtoall rulesand formalitiesin connection withimportation. Themorefavourablelicensing
rules applicable to traditional ACP country bananas constituted, in the opinion of the Complaining
parties, a clear regulatory "advantage” that had not been accorded immediately and unconditionally
to Latin American bananas in violation of Article I:1. The presence of an Article I:1 violation was
supported by Non-Rubber Footwear, in which the panel found that Article I:1 strictly prohibited a
contracting party from according a procedural or regulatory advantage to a product originating in one
country, while denying that same advantage to the like product originating in the territories of other
contracting parties. ™’

4.280 Mexico considered that Article | of GATT was applicable to the case under consideration by
the Pandl because the EC regime granted advantages, favours, privileges or immunities to products
originating in certain WTO members (ACP countries and BFA countries) that were not granted to like
products (bananas) originating intheterritoriesof al other Members (non-ACP countriesand non-BFA
countries) through aregime that contained import formalities which was aso related to certain issues
referred to in paragraph 4 of Article 111 of GATT (Category B operators). In the view of Mexico,
this had been confirmed by the second Banana panel.

4.281 TheEC considered that alicensing system could not be considered by any means as an advantage,
favour, privilege or immunity and therefore could not be covered by the provisions of Article | of
GATT. If only for the sake of argument one might accept the idea that a licensing system could be
considered an advantage within the scope of that Article, the EC maintained that the Lomé waiver was
gpplicable to the particular licensing system used for the importation of bananas under the ACP traditiona
allocation, because the systems, in their respective regimes of application, responded to the need of
preserving the advantages of the ACP countries on the EC market (Article 1 of Protocol 5 of the Lomé
Convention) and to "improvethe conditionsfor ... the marketing of bananas' ( Article 2 of Protocol 5
of the Lomé Convention).

4.282 The EC recalled that the Lomé waiver covered any measure taken by the EC in order to fulfil
its lega obligations as indicated under the Lomé Convention with regards to any product originating
in ACP countries, including bananas. In the case of bananas, the lega obligations were fulfilled by
the EC by: (a) creating a specific and separate system for the importation to the EC of the ACP
traditional banana production; (b) by the allocation to ACP countries of alimited share of the bound
tariff quota at a duty-freerate, that was lower that the MFN bound rate; (c) by amargina reduction
of thetariff rate applicablefor theimportation of bananas outside thetariff quota; and (d) by facilitating
trade and commercial relations between the EC and the ACP countries through the creation of the so-
called Category B operator licences to ensure that the quantities for which access opportunities were
given could actualy be sold and that the EC could thus fulfil its obligations to guarantee traditiona
ACP bananas their existing advantages, while not providing by this mean any incentive to purchase
ACP bananas.

B™United States - Denial of Most-Favoured Nation Treatment as to Non-Rubber Footwear from Brazil", adopted
19 June 1992, BISD 395/128, para. 6.11.
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4.283 TheEC' sunexplained claim, inthe view of the Complaining parties, that "alicensing system
cannot be considered by any means as an advantage, favour, privilege or immunity" was contradicted,
they asserted, by the EC' s own Report on the Oper ation of the Banana Regime, inwhich the EC asserted
that the proposa to subject non-traditiona ACP bananas to the more favourable licensing rules gpplicable
to traditional ACP bananas would provide "assistance" to certain non-traditional suppliers.'*®

4.284 Ecuador submitted that the preferential licensing scheme for traditional ACP bananas as a
whole, andincluding with respect to advantagesprovided to Category B operators, could not be excused
by the Lomé waiver which protected only certain historical tariff preferences given to traditional ACP
suppliers.

4.285 Guatemala and Honduras considered that the Lomé waiver provided no cover for licensing
discrimination by source. Its language had been carefully and narrowly drawn to waive Article |:1
of GATT only for that preferential treatment that was " required by therelevant provisions of the Lomé
Convention" and that preferences be extended so as "hot to raise undue barriers or to create undue
difficulties for the trade of other contracting parties'. In the view of Guatemala and Honduras, no
provision of the Lomé Convention could beread to requirethe EC to confer asimple, prompt licensing
arrangement on traditional ACP bananas while withholding such treatment for bananas from Latin
American sources. Sincethetariff quotalicensing scheme denied Guatemalaand Honduras alicensing
advantage that was being conferred on bananas from other third countries, which advantage fell beyond
the scope of the Lomé waiver, it had to be ruled down under the provisions of Article I:1 of GATT.

4.286 Referring to the EC claim that its preferential licensing rules as between traditional ACP and
Latin American bananas were excused by the Lomé waiver pursuant to Articles 1 and 2 of Protocol 5
of the Lomé Convention, the Complaining parties, submitted that Article 2 of Protocol 5, contained
no lega requirement to afford preferentia licensing to traditional ACP suppliers, but set forth only
non-binding objectivesregarding traditional ACP bananamarketing and production, making that Article
irrelevant to the Lomé waiver. Although Protocol 5, Article 1, did contain a Lomé Convention
requirement, that requirement did not, in the opinion of the Complaining parties, authorize the EC
to go beyond permitting preferential access.™ Neither Articles 1 nor 2 of the Banana Protocol could
therefore be read to require discriminatory licensing rules that solely erected undue barriers to Latin
American fruit.

4.287 IntheComplaining parties opinion, the EC's assertion in the alternative that the Loméwaiver
excused such discriminatory licensing advantages misrepresented the Lomeé requirements. The EC
claimed that these advantageswererequired by Articles 1 and 2 of Protocol 5 of the Lomé Convention.
However, Article 2 of Protocol 5 was irrelevant to the Lomé waiver, since it contained no legal
obligation. Article 1 of that Protocol solely required the maintenance of a past "situation” as regards
access and advantages. No past advantages existed for ACP products with respect to import licensing
for Latin American bananas. If anything, with respect to import licensing generaly, the Lomé
requirements pertained to the facility of access for ACP fruit; they did not require discriminatory
licensing rules that erected undue barriers to Latin American fruit to the entire EC market.

4.288 The EC submitted that a point of legal interest deserved to be highlighted: the Complaining
parties had asserted that the licensing system devised by the EC to administer the ACP traditiona
alocationwas, first of al, apreferential oneand, secondly, it wasnot required by the Lomé Convention
and therefore could not be covered by the Loméwaiver. The Complaining parties had concluded with

158" Report on the Operation of the Banana Regime", p.19.

15" Federal Republic of Germany v. Council of the European Union", para. 101.
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the following: "neither Article 1 nor 2 of the Banana Protocol can therefore be read to require
discriminatory licensing rules that solely erect undue barriers to Latin American fruit". According
to the EC, the whole reasoning was flawed and should be rejected. The ACP traditional allocation
was a specific regime that was governed by specific rules. As it had been repeatedly demonstrated,
therewas no fundamental difference between the ACP licensing system and the EC tariff quota system.
However, the regime of access of the ACP traditional bananas was apreferential one and the licensing
system was ameans of administering it according to its specificity. To say that the Lomé Convention
did not require "... licensing arrangements ... and does not guarantee specific levels of imports ..."
was disingenuous. These measures were required in as much as they were essential in enabling the
EC to provide the preferentia treatment (access and advantages on traditional markets) specified in
and required by Protocol 5. In this context it was covered by the Lomé waiver as part of the overdl
preference for ACP bananas. Moreover, the fact that a licensing system was not expressly required
by the L omé Convention might paradoxically go against what the Complaining parties considered their
interest: they might be confronted with the request by the ACP States to abolish any kind of licensing.
Thereality was nevertheless simpler: the contracting parties to the Lomé Convention had recognized
the need for alicensing system to ensure a correct and balanced implementation of the ACP traditional
alocation. No barriersto Latin American fruit were erected as a consegquence of the existence of a
licensing system for ACP traditiona bananas. Indeed, no barrier existed at al to the entry of any
bananas of whichever origin: the only provisions concerned the licensing system administering the
use of the EC tariff quota, which was not a restrictive regime.

4.289 Guatemala and Honduras considered that the Lomé waiver, was no answer to the EC’'s
discriminatory export licenceprovisions. Selectiveexport licensing requirementswerefor theexclusive
benefit of Costa Rica, Colombia, and Nicaragua, countries that were entirely irrelevant to the Lomé
Convention. With Articlel:1 of GATT thereby violated, the export licences selectively mandated by
Regulation 478/95 had to beruled null and void, and deleted from theregime. Furthermore, according
to Guatemala and Honduras, the Lomé waiver was irrelevant to the selective imposition of activity
functionsontariff quotabananas. Therecitalsto Regulation 1442/93 themselves madeclear that activity
function requirementssolely rel ated tothedistribution of tariff quotabananas, not L oméundertakings,**°
and so could not be seen as required to preserve traditional ACP banana access and advantages.

Article I11:4 of GATT

4.290 Guatemalaand Hondurassubmitted that tariff quotabananashad to be sold through arbitrarily
defined classes of operators, including those, such asripeners, that fell squarely within the EC interna
distribution chain, all in specifically prescribed amounts. Even then, tariff quota bananas might not
be distributed promptly through such entities, but had to await several rounds of applications, which
served at various points throughout the year to delay access for tariff quota bananas. The burden and
complexity of these requirements, and the frequency with which they were changed, had served to
distort the Complaining parties prices, disrupt historical trade arrangements, interrupt trade flows,
and surround the marketing of Latin American bananas with pervasive uncertainty, inflexibility and
confusion. EC bananas, on the other hand, could be sold throughout the distribution chain entirely
freeof restriction. Thisenabled EC producersto sell toany purchaser on any schedule of their choosing,
making the distribution and sale of EC bananas uncomplicated, flexible, transparent, predictable,
uninterrupted, and otherwise commercialy attractive. Given the choice between the EC sde and
distribution arrangement and the tariff quota licensing arrangement, EC purchasers over time would
inevitably opt to pursue the former because of its free-trade distribution advantages. By creating this
gaping disparity in requirements affecting the se and distribution of Latin American versus EC bananas,
the EC had directly contravened, according to Guatemala and Honduras, the national treatment and

180See recitals two and three.
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fair trade regulation principles of Articles 111:4 and X of GATT, and Article 1.3 of the Licensing
Agreement.

4.291 According to Guatemaa and Honduras, Article I11:4 of GATT provided the essence of the
national treatment principleinthe GATT. Thislanguage had been interpreted consistently by previous
panels as establishing the obligation to accord imported products " competitive opportunities’ in the
market place no less favourable than those accorded to domestic products.®® Underscoring the
importance of that obligation, panels had applied it broadly:

"not only [to] thelawsand regul ationswhich directly governed the conditionsof saleor purchase
but also[to] any lawsor regul ationswhich might adversely modify the conditions of competition
between the domestic and imported products on the internal market". %

4.292 The obligation also broadly applied "whether imports from other contracting parties [ar€]
substantial, small or non-existent."*®* Within that expansive context, the concept of less favourable
"competitive opportunities* had been ruled to includeregulationsthat created layers of domestic agents
through which foreign, but not domestic, products had to be sold.*** The second Banana panel added
that such opportunities might also arise from regulations that caused discriminatory price-distortions,
irrespective of export effect.'®®

4.293 All such prior interpretation compelled, in the view of Guatemala and Honduras, a similar
finding of Article I11:4 inconsistency in the present action, where distortionary tariff quota licensing
had unquestionably skewed conditions of competition in favour of EC bananas. EC producers could
sell to any operator of their choosing, including directly to retailers, enabling them to bypass the
middlemen atogether should they so desire. The Complaining parties producers had been denied
thisoption. They wereforced to sall through micro-defined operators, such asripeners, whofell within
the interna EC marketing chain. The panels were clear in both the Foreign Investment Review Act
and United States Measures Affecting Alcohol casesthat distribution differentiation of thissort - requiring
foreign interests to sell to designated middlemen, while exempting domestic interests from such
requirement - wassquarely contrary to Articlelll:4 of GATT. The pricedistortions being forced upon
the Complaining parties fruit by these differentiated arrangements were likewise recognized in the
second Banana panel to be the type of competitive discrimination that fell within the Article 111:4
proscription. Additionaly, the tariff quotalicensing requirements so overwhelmed EC operators that

6" United States - Taxes on Petroleum and Certain Imported Substances', BISD 345/136, para. 5.1.9 (adopted
17 June 1987); "United States - Section 337 of the Tariff Act of 1930", BISD 365345, paras. 5.11-5.13 (adopted
7 November 1989); "United States - Measures Affecting Alcoholic and Malt Beverages', BISD 395/206, para. 5.31 (adopted
19 June 1992); "EEC - Import Regime for Bananas', DS38/R, para. 146 (issued 11 February 1994).

162" |talian Discrimination Against Imported Agricultural Machinery”, BISD 75/60, para. 12 (adopted 23 October 1958).

163" Report of the Working Party on Brazilian Internal Taxes', BISD Vol. 11/185, para. 16 (adopted 30 June 1949) as
confirmed by "United States - Taxes on Petroleum and Certain Imported Substances', BISD 345136, para. 5.1.9 (adopted
17 June 1987); "EEC - Import Regime for Bananas', DS38/R, para. 146 (issued 11 February 1994).

164 United States- Measures Affecting Alcoholic and Malt Beverages', BISD 395/206, para. 5.30 (adopted 19 June 1992);
"Canada - Administration of the Foreign Investment Review Act", BISD 305/140, para. 5.9 (adopted 7 February 1984).

165Second Banana panel DS38/R, para. 146 (issued 11 February 1994). Although the panel was asked to rule on whether
the two distinctly different arrangements affecting the sale and distribution of tariff quotas and EC bananas constituted an
Article 111:4 violation, it declined to do so, focusing instead on the more narrow issue of whether operator categories violated
Article 111:4.
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they were inevitably influenced to favour EC banana purchases. All such disadvantages accorded "less
favourable" treatment in violation of Article I11:4.

4.294 The EC argued that no sensiblereason could be advanced for comparing the licensing system
needed for administering alegitimatetariff quotato asal e and distribution system of aninternal product:
the latter did not cross any border and therefore did not need to be submitted to any licensing system.
Thiswasthereason why EC productswere neither part of thetariff quotanor included in the EC banana
schedule. This simple and undisputable reality had an important legal implication when applying the
GATT: theinternal saleand distribution system pertained to theinternal rules applicableto that market
and was relevant to the imported goods only if and when those goods had cleared customs. As the
1958 panel report on Italian Discrimination against Imported Agricultural Machinery indicated, the
purpose of Article 111 of GATT was "clearly to treat the imported products in the same way as the
like domestic products once they have cleared through customs. Otherwise indirect protection should
be given". By contrast, provisions like Articles X1 and XIIl of GATT and the Licensing Agreement
(which was destined to detail the rules concerning those Articles of GATT) applied clearly only to
border measures at the moment of the importation or the exportation of a product and did not concern
any alleged discrimination in the application of internal measuresafter the product had cleared customs.
Consequently, in GATT termsit wasimpossible, according to the EC, to allege that a specific measure
violated at the same time Article 111:4 and Article XIlI of GATT and/or the Licensing Agreement.
The Complaining parties were therefore obliged to choose which legal avenue they were interested
in pursuing, but the Panel should reject any mixing of the two lega issues.

Article X of GATT

4.295 Guatemala and Honduras submitted that paragraphs 1 and 3 of Article X of GATT required
all Members to administer:

"[aws [and] regulations ... pertaining to ... requirements, restrictions or prohibitions on imports
... or affecting their sale, distribution, transportation ... warehousing, [or] inspection ... in
a uniform, impartial and reasonable manner...".

A 1968 Note by the Director-Genera interpreted this requirement as follows:

"[t]hese last words ["a uniform, impartia and reasonable manner"] would not permit ... the
application of one set of regulations and procedures with respect to some contracting parties
and a different set with respect to the others."

Again, GATT rulings were clear that where such differentia regulations by source could be shown,
the burden shifted to the Member applying such regulations to prove that in spite of the differential
treatment, theimplicated GATT obligation was neverthel ess satisfied.'®” Because the traditional ACP
licensing scheme afforded more marketing stability, predictability, flexibility, uninterrupted product-flow,
and price-neutrality than that accorded by the tariff quota licensing scheme, the EC could not prove,
according to Guatemala and Honduras, that the "uniform, impartial and reasonable" standard of Article X
had been met. Thus, Guatemaa and Honduras submitted that the differentiation between Latin American
and ACP bananas violated Article X:1 and X:3. Likewise, the differentiation between the tariff quota

165 /3149 (29 November 1968). See also "EEC - Restrictions on Imports of Dessert Apples - Complaint by Chile",
BISD 36593, para. 6.5 (adopted 22 June 1989) (wherein this passage was referenced).

167See "United States - Section 337 of the Tariff Act of 1930", BISD 365/345, para. 5.11 (adopted 7 November 1989).
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and EC banana distribution violated Article X. Where distinctly different distribution requirements
could be shown, the burden of proof shifted to the Member responsible for that differentiation to
demonstrate that the GATT obligation at issue had still been met.**® Here, the EC would fail in that
burden, as it could not in any respect show that the relative disadvantages in distribution, flexibility,
predictability, trade flow, and price effect being forced upon the Complaining parties constituted
"uniform, impartial and reasonable" treatment.

4.296 According to the United States, Article X:3 of GATT imposed a very basic obligation on
M ember sthat they administer regul ations pertaining to requirementsonimportsina’ uniform, impartial
and reasonable manner." The application of a burdensome set of import requirements to one group
of countries and a simple system for others could not be considered "uniform” or "impartia” under
any definition of such terms. The EC, while defending some member State's measures in a 1989
panel dispute, interpreted the uniformity and impartiality obligations in Article X:3 as meaning "in
substance” that " theadministration of trademeasures.. should not bediscriminatory among contracting
parties."*® A 1968 Note by the GATT Director-Genera had earlier recognized that "[t]hese [words]
would not permit ... the application of one set of regulations and procedures with respect to some
contracting parties and a different set with respect to others."*” If Article X:3 had any meaning at
all, it prohibited the EC’s establishment of one set of rules for importing third-country bananas, and
another more favourable set of import rules for importing traditional ACP bananas. As noted above,
in the words of the EC, it was " discriminatory among contracting parties’, and therefore violated this
basic obligation.

4.297 Mexico argued that thefact that the EC imposed burdensomeimport requirementson acertain
group of countries and another, simple, requirement for another group of countries could not be
considered as "uniform™ and "impartia” under any circumstance. The import requirements of the
EC regime were discriminatory as among Members, because it applied rules for the importation of
bananas from non-ACP which were different from the rules applied for the same purposes to imports
of traditional ACP bananas. Theserequirementsincluded the application for obtainingimport licences.
For non-ACP countries this procedure was both complicated and burdensome, whereas for traditional
ACP imports the procedure was very ssimple. This constituted, in the opinion of Mexico, aviolation
of Article X:3(a) of GATT.

4.298 TheComplainingpartiesconsideredthat ArticleX:3of GATT required Membersto administer
trade rules in a "uniform, impartial and reasonable manner". With respect to the prima facie case
required, the Complaining partiessubmitted that Article X:3of GATT, likeArticle1.3 of theLicensing
Agreement, required at a minimum that the same rules and procedures apply to a product originating
in one country and the like product originating in another, as had previously been expressed by the
Director-General.'™* The EC's licensing arrangements, which differentiated on the basis of country
of origin, violated that obligation. The Complaining parties did not argue that there was a lack of
uniformity in the EC’s treatment of bananas throughout the different member States that resulted in
a violation of Article X. Rather, the Complaining parties considered that the lack of uniformity,
impartiality and reasonableness between Members on the basis of the product’s country of origin was
a violation of Article X. The view of Article X requirements expressed by the Director-Genera in
the quoted Note was that Article X:3 did not permit the application of one set of regulations and

168 dem.
1Dessert Apples, p.117.
170 /3149, dated 29 November 1968.

"Note by the Director-General, L/3149 (29 November 1968).
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procedures with respect to products originating in some contracting parties and a different set with
respect to productsoriginating in others. TheEC itself had argued in Dessert Applesthat ArticleX:3(a)
wasintended to establishthat " theadmini strati on of trade measuresby thevariousadministrationsshould
not be discriminatory among contracting parties."*”> The Complaining parties were of the view that
the application of Article X:3, as correctly explained in Dessert Apples by the EC, was obviously not
satisfied by licensing measures such as these that explicitly and significantly discriminated among
Members. Furthermore, the differences in the administration of the EC banana regime by country
of origin did not constitute the kind of "minor administrative variations' that the panel found to be
"minima" (and therefore not inconsistent with Article X:3) in the Dessert Apples dispute.*’

4.299 The EC replied that the position of the Complaining parties was based on numerous flawed
legal arguments and should therefore be rejected. Among them were: (i) the quoted sentence of the
1968 Note of the Director-General of the GATT was not an authoritative interpretation of the GATT.
The CONTRACTING PARTIES had never endorsed the statement save for an indecisive reference
in an adopted panel report that could not, in the opinion of the EC, be considered as attributing avalue
of interpretation to the note. Moreover, there was no indication that such a generic reference, out
of its context, corresponded here to anything useful for the solution of the present case; and (ii) Article X
provided only for the procedural rules to be followed in the application of interna rules pertaining
to custom's activities, including requirements, restrictions or prohibitions of imports. In the panel
report Republic of Korea - Restrictions on Imports of Beef 1™ the panel incidentally indicated that under
Article X:

"laws, regulations, judicial decisions and administrative rulings of general application, made
effective by any contracting party, pertaining to... rates of duty, taxes or other charges or to
requirements, restrictions or prohibition of imports...shall be published promptly ... ",

while under Article XI111:3(b):

"in the case of import restrictionsinvolving thefixing of quotas, the contracting party applying
the restrictions shall give public notice of the total quantity or value of the products which
will be permitted to be imported during a specific future period...".

4.300 The EC considered that Article XI1I and Article X of GATT did not and could not overlap,
sincethe former wasrelated to the administration of border measuresinvolving aquotaor atariff quota
while the latter concerned only the procedural rulesto be followed in the application of internal rules
pertaining to custom's activities, including requirements, restrictions or prohibitions of imports. The
EC argued that practically all measures concerning licensing rules and proceduresin the administration
of the EC banana tariff quota which concerned operators importing bananas into the EC market were
border measures and not interna rules applicable irrespectively to all bananas after having been
introduced in the EC market. It was not possible, therefore, to complain against aleged violations
of Article X with respect to the same requirements, laws, regulations etc. for the same reason as a
violation of Article X1l was contested. Moreover, Article X had not (and could not have) the effect
of reintroducing an MFN obligation with respect to the separate regime applied to imports of traditiona
ACP bananas which was aready waived by the CONTRACTING PARTIES, nor extend the scope
of Article X111 beyond the limits the GATT had fixed for it. With respect to aleged discriminations

2Dessert Apples, para. 6.5.
% dem, para. 12.30.

174BISD 365268, adopted 7 November 1989.
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between the tariff quota regime and the distribution of EC bananas, the EC recalled its arguments set
out under claims concerning Article I11:4 above.

4.301 TheComplaining partiesrespondedthat thelawsand practicescoveredby Article X comprised
all "trade regulations®, which included, anong many others, licensing regulations. Hence, therewas
anoverlap betweentheArticle X requirement that licensing rulesand proceduresbe" uniform, impartia
and reasonable”, and therequirement in Article 1.3 of the Licensing Agreement that those same rules
and procedures be " neutra”, "fair", and "equitable'. The EC'sargument that Article X related solely
to "interna rules" and hence was incompatible with a claim based on Article X111 was, according to
the Complaining parties, not supported by the plain language of Article X or panel interpretations of
itsmeaning. The scope of Article X was obviousfrom itsfirst paragraph and itstitle: the Article X:3
obligation was applicable to all "trade regulations’. The Dessert Apples report aso clarified that

Article XI1l and Article X could apply to the same measure.*”

4.302 The Complaining parties added that the EC was mistaken in relying on Republic of Korea -
Redtrictions on Imports of Beef to support its claim that Articles X and XI11 were incompatible. Although
that panel did not consider it necessary to makeformal findingsunder Articles X and X111, itsdiscussion
of those provisions still supported the Dessert Apples conclusion that Articles X and X111 were compatible
and cumulative obligations.

Article XI of GATT

4.303 The Complaining parties, in their second submission, aso noted that Article X1 of GATT
applied to import licensing:

"No prohibitionsor restrictionsother than duties, taxesor other charges, whether madeeffective
through quotas, import or export licences or other measures, shal be instituted or maintained
by any contracting party on the importation of any product of the territory of any other
party ... "%

Panel shad confirmed that theterm "restrictions" should be given thebroadest possiblereading to ensure
coverage not only of quotas stricto sensu, but also of licensing and other restrictive measuresthat limit
trade through means other than a simple duty at the border. *'

4.304 The Complaining parties noted that preliminary 1995 EC-15 Eurostat data showed imports
of only 2,471,700 tonnes from tariff quotaorigins, avolume approximately 9 per cent below the tota

™Dessert Apples, para. 12.29.
GATT Article XI:1.

17'See "EEC - Programme of Minimum Import Prices, Licences and Surety Deposits for Certain Processed Fruits and
Vegetables', adopted 18 October 1978, BISD 25568, para. 4.9 (a minimum import price considered a restriction within
the meaning of Article XI:1); "Japan - Trade in Semi-conductors', adopted 4 May 1988, BISD 355116, paras. 105 and
118 (a minimum import price and non-automatic licence system considered restrictions under Article X1:1); and "Canada -
Import, Distribution and Sale of Alcoholic Drinks by Canadian Provincial Marketing Agencies', adopted 22 March 1988,
BISD 355/37, paras. 4.24-4.25 (Article X1:1 considered to include measures that restricted the number of marketing outlets
for imported products).
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volume amounting to 2,708,765 tonnes authorized that year for tariff quota suppliers.*® In a market
that was otherwise characterized by robust growth before theinstitution of Regulation 404/93, the only
possible conclusion from the data was that the tariff quota licensing arrangement had effected a restriction
on the importation of bananas from tariff quota origins in violation of Article XI.

4.305 With respect to 1995 data, the EC indicated that no final data were available for 1995 from
Eurostat, and that the only reliable figures concerning banana imports into the EC-15 for 1995 came
from the tariff quota licence usage figures quoted by the Commission. These figures showed that a
total of 2,653,441 tonnes of bananas wereimported under thetariff quotain 1995, avolume 21 per cent
above the EC's bound tariff quota of 2,200,000 tonnes, and representing 98 per cent utilization of
the autonomously increased tariff quota. The EC also noted that even when validated final Eurostat
figuresfor 1995 became available, it would still not be possibleto determinethe utilization of the tariff
guota from this data source because there was no distinction between traditional and non-traditiona
ACP imports or between tariff quota and non-tariff quota imports. Moreover, in response to other
claims the EC submitted in response to a question by the Pandl that the tariff quota on bananas was
not arestrictive measure: there were no restrictions imposed on imports and Members could import
as many bananas as they wished into the EC market (see also paragraph 4.190).

Article XIII:1 of GATT

4.306 Guatemala and Honduras submitted that the Article X111:1 obligation was unambiguous in
prohibiting differentiated import restrictions by source. The title of Article XIIlI of GATT, Non-
discriminatory Administration of Quantitative Restrictions, the stipulation in Article X111:5 that tariff
guotaswere covered by thislanguage, and theexpressreferencein Article X111:3(a) to import licensing
"administration”, individually and collectively made clear that the differencesin licensing procedures
for the tariff quota and ACP quotas herein at issue were fully covered by Article XI11:1. That such
licensing procedures were covered under this provision was reinforced by the Licensing Agreement's
recognition that "the flow of international trade could be impeded by the inappropriate use of import
licensing procedures."*® Thus, unless differential import licensing rules were included within the
"restriction ... on the importation of product” language of Article XI1I:1, an Article XIlI loophole
would exist through which trade-restrictive discrimination could be practised with impunity. Previous
panelshad confirmed that Article X111:1 was breached by animport licensing administration that varied
by supplying country. InDessert Apples, the panel had ruled that applying oneimport licensing practice
to Chilean apples and another to apple imports from all other sources constituted an Article XI1I:1
illegdity on the basis that like products of al third countries had not been similarly restricted.*
Similarly, in EEC - Quantitative Restrictions Against Imports of Certain Products from Hong Kong,
the panel made clear that import licensing measures that were differentiated by region implicated the
prohibition of Article XIII. &

4.307 Guaemaaand Honduras noted that the second Banana panel did not address the issue of whether
the differences in import licensing rules as between traditional ACP and Latin American sources

18T his figure includes 2.2 million tonnes plus 353,000 tonnes EFTA-3 transitional volume, and 155,765 tonnes hurricane
volume.

Agreement on Import Licensing Procedures, recital eight.
®Dessert Apples, BISD 36593, paras. 12.20-12.21 (adopted 22 June 1989).

1BBISD 305129, paras. 31-33 (adopted 12 July 1983).
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constituted an Article XI11:1 breach.’® Nevertheless, the dicta of the second Banana pane fully
supported a finding of illegality in the present action. The second Banana panel reasoned that
discrimination in "the distribution of licences among supplying countries’ would constitute an Article XlI1
restriction. Such discrimination among supplying countrieswasreadily evident from the present facts.
Regulation 404/93 licences were distributed for traditional ACP bananasroutinely and promptly, with
no restrictive limitations or impact. Regulation 404/93 licences were distributed for Latin American
bananas non-automatically, with deeply restrictive limitations and impact. Latin American bananas
could pass only through designated entities under cumbersome requirements that distorted price,
complicated commercial transactions, and created instability and confusion in the marketplace. So
restrictive was this licensing scheme that for the first three weeks of every quarter, the Commission
delayed theissuance of licencesfor L atin American sourced bananas. A licensing scheme characterized
by this level of restriction and disturbance, when contrasted with the simple licensing for traditional
ACP fruit, inevitably depressed marketplace interest in bananas from Latin America. According to
Guatemaa and Honduras, Article XI11:1 expresdy condemned substantive and procedurd discrimination
of this sort.

4.308 TheEC replied that it was amistake to consider that atariff quotawas an "import restriction”
while the unadopted second Banana panel report excluded this argument and no evidence of adifferent
reality had been shown. With respect to the comparison between the EC tariff quotalicensing system
and the ACP traditional quota licensing system the Complaining parties did not explain how this
comparison could be relevant. It was evident that the fact that two separate and independent regimes,
the ACP traditiond and the EC tariff quota, had margina differencesin their respective licensing systems
(as shown by the second table in paragraph 4.274) was neither in itself a violation of any GATT
provision, nor was there evidence of any violation of GATT provisions by any of the two systems.
In the opinion of the EC, the two systems did not create any substantial differencesin their externa
effects on the imported bananas from different origins; the only discrepancies remaining were on the
side of the internal procedures to be followed by the competent authorities.

4.309 The EC reiterated that, as stated elsewhere, with regard aso to the situation of companies,
no onewas|osing traditiona past access, being forced to buy back rights, or to rebuild their distribution
structure. With regard to the activity function allocation, for instance, it was licence entitlement and
not import entitlement which was being distributed. The consequence of this distinction was very
important indeed: activity function alocation had not affected the volumes shipped by traditiona
importers, who continued to ship bananas for release into free circulation either by themselves, or by
others, as they did previously.

4.310 Inthe view of the EC, the conclusion that Article X1l could not be applied simultaneously
to the two different and separate parts of the EC banana regime, was confirmed by the interpretation
of the scope of Articles | and XIIl of GATT. While both Articles contained a general principle of
non-discrimination with regards to the importation or the exportation of like products originating in
all third countries, the evidence did not imply that the two provisions overlapped. Article XIII was
concerned only with the administration of each of the parts of the regime, and, in particular, all the
border measures related to the importation or exportation of the products subject to a specific quota.
Intheview of theEC, thisimpliedthat, in GATT terms, comparing, under theauthority of Article XIII,
the internal licensing requirements within the ACP traditional alocation to the requirements of the
tariff quota bound in the EC Schedule was legally wrong.

4.311 Further, the EC was of the opinion that, if for the sake of argument, the impact on trade of
the residua (and limited) differences between the two regimes were to be considered meaningful, no

¥2DS38/R, para. 66 (issued 11 February 1994).
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violation of Article X111:1 could be claimed in thisrespect becausethis Article concerned the application
of the principle of non-discrimination in the administration of a particular quota and was therefore
not useful in determining any comparison between licensing systems applied under different licensing
regimes and which responded to realitieswhich were partially different. In thisrespect, the panel report
on Chilean Dessert Apples was, in the view of the EC, not relevant to the present case. In that
procedure, the panel was asked to consider, inter alia, whether the prohibition of imports of Chilean
apples, issued by the EC seven days before the publication of import quotas, while like products of
all third countries had not been similarly prohibited, was compatible with Article XI11:1 of GATT.
The panel was then confronted with one single licensing system within which a different treatment
was put in place distinguishing by the origin the same like product. The EC argued that it was quite
clear that, contrary to the above-mentioned panel report, what the Panel had to find out in the present
case was if the banana EC tariff quota licensing system responded to the rules concerning its
administration set out in Article X111. That should not be affected by the rules applicablein a separate
regime, justified under separate and specific rules and conditions.

4.312 AccordingtotheComplaining parties, ArticleXIl1l:1 prohibited theapplication of arestriction
to products of one Member that was not also applied to products of other countries. Although the
EC insisted that the regime for administering the tariff quotawas entirely separate, Regulation 404/93
only created one regime, not two. Regardless of how many regimes might be at issue, however,
Article X1l still required that imports from all sources be similarly restricted. (In addition, as
specificaly discussed below a similar restriction was not in place as between BFA and non-BFA
signatories, since BFA signatories could use export licences and non-BFA signatories could not.) The
EC' srelianceonthefindingsof the second Banana panel to deny the presenceof licensing discrimination
by country of origin misread, according to the Complaining parties, the findings of that report. That
panel did not addresstheissue of whether thedifferencesinimport licensing rules as between traditional
ACPandLatin American countriesconstituted an Article X111 violation. It only examined thelicensing
rules as they related to Latin American bananas (before the introduction of the BFA). To the extent
the panel rejected an Article X111 claim, it did so on the basis that the distribution of licences was an
"internal measure", aproposition with which the EC disagreed. The second Banana panel recognized
that discrimination in "the distribution of licences among supplying countries’ would constitute an
Article X111 restriction.®

4.313 TheComplaining partiesfurther responded that the EC attempt to distinguishthe Dessert Apples
report on the basis that the report was only "confronted with one licensing system", as opposed to
the two arrangements at issue here'® was not appropriate. It was irrelevant under Article X111 how
many structural arrangements may be present; the issue was only whether products of all origins were
being similarly restricted. The panel inthat casefound that because " like products of dl third countries
had not been similarly prohibited” in the administration of import licences, the EC had acted
inconsistently with its Article X111 obligations.*®

4.314 The Complaining parties did not consider the concept of lex specialis to be relevant in this
instance regarding the relation between the Licensing Agreement and Article X1Il of GATT. Two
separate agreementswereinvol ved, each of which weregiven equal forceunder the Marrakesh Protocol
unless there was conflict between their provisions. Since there was no conflict between the provisions
at issue, it was entirely permissible to assert a breach of Article X111 obligations in tandem with the
Licensing Agreement violations discussed above. The Complaining parties argued that one of the primary

18Second Banana panel, paras. 141-142.
®First EC Submission at 59.

®Dessert Apples, para 12.21.
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purposes of the Licensing Agreement, "to ensure that import licensing procedures are not utilized in
amanner contrary to the principles and obligations of GATT 1994, "% made clear that the Licensing
Agreement was not intended to supplant, but rather to extend, clarify and complement existing GATT
principles.

4.315 TheEC rebutted that the Complaining parties seemed to confuse the allocation of atariff quota
with its administration. The former concerned the distribution of shares of the EC tariff quota to
supplying countries, which is reflected in the EC Schedule, while the latter was concerned with the
management of the importation of bananas under the terms and the conditions of that particular tariff
quota.

Claims under the Licensing Agreement
Article 1.2 of the Licensing Agreement

4.316 Referring to the text of Article 1.2, Ecuador considered that the application procedures for
obtaining licencesto import third-country bananas were not in conformity withthe GATT. Moreover,
these procedures were aso not implemented "with aview to preventing trade distortions'. Consequently,
the EC licensing procedures were not consistent with Article 1.2 of the Licensing Agreement. The
EC licensing procedures were not consistent with the GATT sincethe principlesin Articles1:1 and X
were violated because the "rules and formalities', i.e. the licence application procedures, relevant to
traditional ACP bananas were far less costly and burdensome than those applicable to third-country
bananas.

4.317 Thesameaspectsof theimport licensingregime, Ecuador continued, whichviolated Articles 1:1
and X of GATT also caused significant tradedistortions. Thecomplex import licenceapplicationregime
gpplicable to third-country bananas imposed significant administrative costs on importers of third-country
bananas, and thus created an important barrier to trade in such bananas. Furthermore, the excessive
and unjustifiable delays in issuing the import licences for third-country bananas distorted trade by
hindering access of third-country bananas to the EC market. The quarterly two-round application
procedure generally spanned at |east six weeks and was usually not concluded until at |east three weeks
into the quarter for which licences were to be issued. Imports of traditional ACP bananas were not
burdened with such delays. The preferential treatment accorded to imports of traditional ACP bananas
created arelatively cheap and easy means of access to the EC market, thereby creating an incentive
to market such bananas rather than third-country bananas. The discriminatory licensing procedures
applicableto imports of third-country bananaswere, according to Ecuador, therefore, inconsistent with
Article 1.2 of the Licensing Agreement.

4.318 Mexico aso considered that sincethe EC regimeviolated Articles|:1, 111:4, and X of GATT,
it could not be in conformity with Article 1.2 of the Licensing Agreement, and all the more so when
the regime not only did not prevent import distortions but reinforced them. Furthermore, thelicensing
procedures applied to traditional imports from ACP countrieswere less burdensome than those applied
to non-ACP countries, including Latin American countries.

4.319 With respect to the claims of Ecuador and Mexico under Article 1.2 and in response to the
EC's claims, the Complaining parties were of the view that this Article was not a generic reminder
but afirm obligation, nor did it require proof of trade distortion. If the Panel examined the operation

1%Recital seven.
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of the licensing procedures in light of the plain language and meaning of Article 1.2 it would find a
clear violation.

4.320 Withrespect tothe aleged violationsof Article 1.2 of the Licensing Agreement, the EC stated
that as no breach of the GATT provision cited could be proved the claims should be rejected.

Article 1.3 of the Licensing Agreement

4.321 Referring to the Article 1.3 standard that "the rules for import licensing procedures ... be
neutral inapplication and administeredin afair and equitablemanner,"” the Complaining partiesargued
that the language in that Article was quite similar to the requirements in Article X:3 of GATT that
regulations be "uniform, impartial and reasonable’. Accordingly, past interpretations of Article X
offered probative interpretive guidance for Article 1.3 of the Licensing Agreement. In the Dessert
Apples case, the EC had agreed with the Director-General's Note concluding that the requirements
of "uniformity" and "impartiality" were not satisfied by the application of one set of regulations and
procedures with respect to products from one set of contracting parties and a different set with respect
to the products of other contracting parties.*®” If such regulations and procedures were not uniform,
impartial or reasonable, they should equaly be said to lack "neutrality”, "fairness', and "equity".
Moreover, consistent with this view, once the licensing rules of any Member explicitly differentiated
on the basis of country of origin aone, the burden shifted to that Member to provethat itsdifferentiated
rules and procedures reflected "neutrality”, "fairness’, and "equity.” The differences in procedures
for ACP and Latin American bananas presented, in the opinion of the Complaining parties, a prima
faciecaseof anArticlel.3violation. Nojustification could overcometheaobvioussubstantial differences
in the two procedures.

4.322 The United States argued that the EC banana regime explicitly imposed one set of import
licensing rules on traditional ACP bananas, and another set of rules on third countries bananas. The
EC Commission had recognized that the treatment of ACP bananaswasmorefavourable. Any definition
of "neutral application" of licensing rules would have to preclude the application of different and less
favourablerul esto bananasfrom certain Members on account of their origin. Accordingly, initstotality
the EC regime epitomized a violation of Article 1.3 of the Licensing Agreement.

4.323 Ecuador argued that the Licensing Agreement placed clear restrictionson how Members could
administer import licensing regimes. Referring to Article 1 of the Licensing Agreement, Ecuador
considered that the Licensing Agreement generally covered administrative procedures regarding the
applicationfor, and allocation of, licencesto import bananasinto the EC. Becausethecurrent Licensing
Agreement was adopted as part of the Uruguay Round Agreements, no prior GATT panel had yet
interpreted the requirements set out in Article 1.3. However, although the Licensing Agreement went
well beyond the requirements of Article X of GATT, Ecuador was of the view that authoritative
interpretations of Article X were helpful to shed light on the scope and intent of the principles set out
intheLicensing Agreement. Withregardto ArticleX, and referringto the Note of the Director-General
of GATT,*® Ecuador considered that Article 1.3 of the Licensing Agreement should be interpreted
in a similar manner and should not permit Members to apply different sets of licence application
procedures depending on the source of the product the applicant wished to import. This principle was
particularly important when the different procedures imposed vastly different administrative burdens.
As dready mentioned, the gpplication procedure for obtaining licences to import traditional ACP bananas
was draightforward. In contrast, the gpplication procedures for obtaining licences to import third-country

¥Note of the Director-General, L/3149 (29 November 1968).

188 /3149. Also reference to this passage in Dessert Apples, BISD 36593 at 117, para. 6.5 (adopted 22 June 1989).
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bananas were extraordinarily complex and burdensome. Such disparate treatment was, in the opinion
of Ecuador, not neutral, fair or equitable, and therefore was not consistent with Article 1.3 of the
Licensing Agreement.

4.324 Guatemala and Honduras, referring to the text of Article 1.3, submitted that the EC bore
the burden of proving that licensing rulesthat explicitly differentiated by source satisfied the " neutral”,
“fair and equitable" standard in application and administration.*® The import instability, uncertainty,
inflexibility, product interruption, and price distortion imposed by the tariff quota licensing scheme
relativetothesimpletraditional ACP schememadeit impossiblefor theEC, intheopinion of Guatemaa
and Honduras, to satisfy that burden. A breach of Article 1.3 of the Licensing Agreement was
accordingly present. Furthermore, as with the differentiated arrangement between tariff quota and
traditiond ACP - sourced bananas, the differentiated arrangement as between EC and tariff quota bananas
alsofailedunder Article 1.3 of theLicensing Agreement instructionthat " [t]herulesfor import licensing
procedures... beneutral inapplication and administeredinafair and equitablemanner.” Theinstability,
uncertainty, inflexibility, product-flow interruption, and price distortion imposed by the tariff quota
licensing scheme relative to the entirely unrestricted EC distribution arrangement made it impossible
for the EC to demonstrate "neutrality”, "fairness and equity” in these two arrangements. Guatemala
and Honduras were of the view that the imposition of differential arrangements as between EC and
Latin American bananas contravened, inter alia, Article 1.3 of the Licensing Agreement - the tariff
quota licensing arrangement had to be considered illegd in its entirety to be replaced with an arrangement
commercialy and proceduraly equivalent to the restriction-free arrangement being accorded to EC
bananas.

4.325 Mexicoargued that the EC regimeexplicitly prescribed theapplication of two different systems
for granting licences within the tariff quota, depending on the origin of products, and the result was
avery heavy and burdensomelicensing system for importsoriginating in non-ACP countries, including
Latin American countries, whereas this licensing system was not applied to countries, parties to the
Lomé Convention, to which a simple system was applied. In the view of Mexico, it was clear that
the absence of "neutrality”, "fairness and equity" in the application of the licensing system resulted
in aviolation of Article 1.3 of the Licensing Agreement.

4.326 The EC maintained, with respect to the claims under Article 1.3 of the Licensing Agreement,
that the licensing system to administer the tariff quota was stable, certain, flexible, predictable and
created no distortion on prices in the EC market which could be detrimental to bananas produced in
the complaining countries. The structure of thetariff quota licensing system did not correspond under
any possible circumstances to a distribution of licencesto EC companies as opposed to foreign companies.
"Neutrality”, "fairnessand equity" werein-built qualities of the EC tariff quotalicensing system which
was based on the application of objective criteria of digibility to obtain tariff quota licences on the
basis of past trade in bananas: trade volumes and not companies were the commanding principle of
the system.

4.327 Inreply to a question by the Pandl, the EC noted that any direct comparison between the
requirements of "uniformity, impartiality and reasonableness’ in Article X:3(a) of GATT and those
of "neutrality in application” and "fair and equitable administration” in Article 1.3 of the Licensing
Agreement seemed inappropriate. The Licensing Agreement was concerned with import licensing
procedures used for the operation of import regimes which required a specific documentation (other
than that required for customs purposes) prior to theimportation in the customsterritory of therelevant
product. Ontheother hand, Article X appliedto”laws, regulations, judicial decisionsand administrative

18See Note by the Director-General, L/3149 (29 November 1968); "United States - Section 337 of the Tariff Act of
1930", BISD 365345, para. 5.11 (adopted 7 November 1989).
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rulings of genera application, made effective by any contracting party, pertaining to the classification,
or the valuation of products for customs purposes, or to rates of duty, taxes or other charges or to
requirements, restrictionsor prohibition of imports..." or affecting "sae, distribution, transportation,
insurance, warehousing inspection, exhibition, processing, mixing or other use...". Evenif Article X
language, as compared to the Licensing Agreement was less precise, it appeared that it was more
concerned with every operation related to customs (andin particul ar theactivitiesof customsauthorities)
or the administrative activities after the product had cleared customs, and not so much with the
procedures prior to customs clearance which concerned the possibility of importing the product as pre-
requisite to any importation within the tariff quota (and customs operation).

4.328 Eventhough it compared Article XI11 with Article X, the EC continued, the pand report Republic
of Korea - Restrictions on Imports of Beef, adopted 7 November 1989, reasoned along these lines.
The EC considered therefore that the Licensing Agreement, when applicable, and Article X did not
overlap, since the former was related to the administration of import procedures while the latter
concerned only the procedura rulesto befollowed in the application of provisions pertaining to customs
activities or to internd rules applicable after a product had cleared customs. When agpplicable, Article 1.3
of the Licensing Agreement required neutraity in application: no discrimination of any kind should
beadmissiblein the administration of aparticular licensing scheme, notably with referenceto theorigin
of the product. Moreover, "fair and equitable administration” was imposed: no unfair treatment of
the operators concerned was admissible and possibility of complaint and remedy should be provided.
Both were fully respected in the EC tariff quotalicensing scheme and in its internal legal system in
general.

4.329 Moreover, asfar asthe relation between the tariff quota and the internal EC bananas sale and
distribution system was concerned, the EC recalled its view that no sensible reason could be advanced
for comparing the licensing system needed for administering a legitimate tariff quota while importing
bananas in the EC to a sale and distribution system of an interna product: the latter, evidently, did
not cross any border and therefore was not to be submitted to any licensing system. At the sametime,
Article 1.3 of the Licensing Agreement was perfectly complied with.

4.330 The Complaining parties responded that the EC could not be considered to have satisfied
its burden of showing that the licensing procedures were neutral in application and applied in a fair
manner by merely asserting that the licensing system applicableto Latin American bananas"is stable,
certain, flexible, predictable and creates no distortion on prices in the EC market which could be
detrimental to bananas produced in the complaining countries."** This assertion did not even address
the neutrality and equity requirements of Article 1.3. Nothing in the bananas themselves justified the
inequity and discrimination in these procedures. Even the EC had admitted that "assistance” would
flow to "non-traditional” ACP banana suppliers by moving them under the simpler traditional rules
for ACP bananas.® The only justification provided by the EC with respect to the licences allocated
to its own farmers (i.e. Category B operators performing the activity (a) function) was obviously
protectionist and therefore lacking in neutrality and equity:

1A ccording to the Complaining parties, the EC's claim that the rules applicable to Latin American bananas contained
"objective" criteria of eligibility, even if true, would provide no defence to the lack of neutrality. A measure could be based
on measurable criteria for example, and still lack neutraity in application. Even if the licensing criteria were objective,
the two licensing arrangements would till not be considered neutral, fair or equitable unless banana imports from all sources
were subject to comparable rules, not just as to eligibility, but as to every aspect of the licensing system. The preferential
licensing regime accorded to ACP imports definitively violated Article 1.3 of the Licensing Agreement.

18" Report on the Operation of the Banana Regime", p.19.
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"Individua producers and producers organizations which are not themselves necessarily
"importers’ of bananas have been allocated Category B licences. Since in genera they have
no interest inimporting dollar bananas, theselicencesare sold, providing a supplement to their
income in addition to the support provided by the provisions on aid to compensate for the loss
of income." %

4.331 The EC was of the view that its licensing scheme did not violate Article 1:3 of the Licensing
Agreement, where the emphasis of the Complaining parties was put on the alleged violation of the
obligation of neutrality under that provision, while a correct and complete quote of the Article would
disclosethat: " Therulesfor import licensing proceduresshall beneutral in application and administered
in afair and equitable way." The EC claimed that the CONTRACTING PARTIES had agreed on
a text that explicitly required neutrality in the application and administration of the rules creating a
particular licensing scheme. Nowherein that Article had the CONTRACTING PARTIES committed
themselves not to shape a particular import licensing procedure in the way the EC had done, where
all operators of any country were freely competing within and among different categories set out in
Article 19 of Regulation 404/93. Within that particular licensing scheme, neutrality was absolutely
respected and no evidence had been shown to the contrary. Any operator could be eigible for any
category of licenceif the operator fulfilled the objective conditions therein. Furthermore, the EC was
of the view that no evidence had been provided by the Complaining parties that the licensing scheme
was administered in an unfair and inequitable manner. In the opinion of the EC, the Complaining
parties should have demonstrated that the way the licensing scheme was administered was unfair and
inequitable. The Complaining parties were on the contrary trying to demonstrate, through Article 1.3
of the Licensing Agreement, that the licensing scheme itself was unfair (which was in any case
unfounded). In the opinion of the EC, this had nothing to do with the way the Licensing Agreement
had been agreed upon and the common will of the CONTRACTING PARTIES that was expressed
in that wording.

Articles 3.2 and 3.5(h) of the Licensing Agreement

4.332 Ecuador claimed that the EC import licensing regime distorted trade and hindered the full
utilization of the quotain violation of Article 3.2 of the Licensing Agreement. According to Ecuador,
in the year immediately preceding the imposition of the tariff quota, imports of third-country bananas
into the EC were 2,431,100 tonnes. However, the share allocated to third countries for 1993 and 1994
wasset at only 1,000,000 tonnesfor the second half of 1993'% and 2,171,000 tonnesfor 1994 (including
thenominal 2.118 million tonnesall ocated to third countries plus an additional 53,400 tonnes permitted
to be imported under so-called "hurricane licences' issued to Category B operators). The allocation
to third countries was thus set far below the third countries' historical import levels. Nevertheless,
according to Eurostat statistics, imports of third-country bananas totalled only 967,161 tonnes during
the second half of 1993.'% During the full year of 1994, imports of third-country bananas totalled
2,043,100tonnes, well bel ow thethird-country tariff quotavolume. Thefact that third-country imports
failed to fill the tariff quota in those years, and that current import levels were significantly below
historical import levels clearly demonstrated, in Ecuador' s opinion, that thelicensing regime had trade
restrictive effects beyond those caused by the imposition of thetariff quota. The EC licensing regime
thus directly violated Article 3.2 of the Licensing Agreement. According to Ecuador the fact that
third-country imports failed to fill the third-country tariff quota also highlighted the inconsistency of

1%2"Report on the EC Banana Regime', European Commission, July 1994, pp.10-11.
1%See Regulation 1442/93, which opened the tariff quota for the second half of 1993.

%A ccording to Ecuador, imports of third-country bananas during the first half of 1993 were 1,186,862 tonnes.
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the licensing regime with Article 3.5(h) of the Licensing Agreement which stated that Members " shall
not discourage the full utilization of quotas’.

4.333 Ecuador claimed further that the licensing procedures gpplicable to third-country bananaimports
werefar more burdensome than absolutely necessary to administer thetariff quota. Twelvetraditional
ACP countrieswere given country specific allocations; yet theimport licensing procedures applicable
totraditional ACP bananaswerefar simpler thanthosefor third-country bananas. For example, imports
of traditional ACP bananas were not burdened with such requirements as matching import and export
certificates. Infact, third-country bananas werethe only product for which it was necessary to submit
both export certificates and import licences in order to import into the EC. In the view of Ecuador,
the EC could not claim that thecompl ex licensing system for third-country bananaimportswasnecessary
to implement the tariff quotabecause the EC itself had devised regimes for administering quotas which
were far less burdensome than that which it applied to administer the third-country tariff quota. For
example, Council Regulation 520/94' set forth " General AdministrativePrinciples' to govern quotas.
Article 2 of this Regulation listed three specific methods under which quotas were to be administered:
(i) a method based on traditional trade flows; (ii) a"first-come, first-served" method governing the
order in which applications were submitted; and (iii) a method allocating quotas in proportion to the
guantities requested when the applicationswere submitted. Thesealternative administrative procedures
set out in Regulation 520/94 clearly demonstrated, according to Ecuador, that there were far less
burdensome methods for administering a tariff quota than that which the EC used to administer the
third-country tariff quota The EC import licensing regime thus was not "absolutely necessary” to
administer the tariff quota, and was consequently in direct violation of Article 3.2 of the Licensing
Agreement.

4.334 Guatemala and Honduras submitted that Article 3.2 of the Licensing Agreement contained
two instructions that were contravened by the tariff quota licensing scheme, that:

"[n]on-automatic licensing shall not have trade-restrictive or -distortive effects on imports
additiona to those caused by the imposition of the restriction ..." and "shall be no more
administratively burdensome than absolutely necessary to administer the measure”.

On a comparative or stand-aone basis, tariff quotalicensing rules had trade-distortive effects on the
Complainants bananas well beyond those caused by the restrictive 2.2 million tonne first-tier quota.

TheCategory B provisionsthat tied alicensing advantageto the purchase of bananasfrom certain sources
on a rolling three-year basis meant sourcing distortions were both intended and inevitable. The
assignment of tariff quota volume to arbitrarily defined middlemen too distorted the Complaining parties

prices and pre-Regulation 404/93 commercia relationships. The multi-round application procedures
served to delay EC importation of the Complaining parties bananas at various times of theyear. The
multitude of tariff quota licensing rules, and their frequency of change, created disincentives and
confusion in the purchasing of tariff quotafruit. All such burdens and complexities of the tariff quota
licensing scheme relative to the non-restrictive simplicity of the traditional ACP and EC arrangements
skewed conditions of competition in favour of traditional ACP and EC bananas.

4.335 Guaemdaand Honduras argued further that in addition to being trade-redtrictive and -distortive,
the licensing scheme applicable to their bananas violated the Article 3.2 provision that non-automatic
licensing "be no more administratively burdensome than absolutely necessary to administer the measure”.
That provision's use of the language " absol utely necessary” underscored, in the opinion of Guatemala
and Honduras, thedrafters intention to tol erate only the most minimal administrative burdens. Indeed,

1%Council Regulation establishing an EC Procedure for Administering Quantitative Quotas.
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the EC has instituted numerous tariff quotas at its border for avast number of products, not asingle
one of which was administered by alicensing scheme that rivalled this level of administrative burden
and confusion. Honduras and Guatemala suspected that few licensing schemes around the world matched
thisonefor administrative burden. The burdensand adverse effects of thisscheme had to be considered
violative of the prohibitions against restriction, distortion, and unnecessary burden contained in
Article 3.2 of the Licensing Agreement. In the opinion of Guatemala and Honduras, a conclusion
ruling otherwise would render meaningless the new WTO licensing disciplines codified in Article 3.1
and giverise to a proliferation of comparable licensing schemes throughout the globe, undermining
the reform, transparency, and predictability that Uruguay Round negotiators had intended to be
accomplished by tariff quota conversions.

4.336 Accordingto Mexico, EC bananaimportsoriginating in third countries, including Latin American
countries, were subject to an import regime so complicated that the very existence of the regime, as
well as the modalities of its administration, could not be considered as absolutely necessary. Mexico
also considered that the complex system of licences applied by the EC discouraged the full utilization
of tariff quotasallocated to non-A CP countriesinviolation of Article3.5(h) of theLicensing Agreement.

4.337 TheUnited Statesargued that the Licensing Agreement provided the most specific disciplines
on import licensing among the various WTO agreements. In particular, as reflected in its preamble,
it sought to placedisciplineson non-automatic licensing, namely thoseli censing schemeswhereapproval
was hot granted in al cases, such astheregime applicableto EC imports of bananas. Article3.2 of the
Licensing Agreement required, intherelevant part, that "[nJon-automatic licensing procedures... shall
be no more administratively burdensome than absolutely necessary to administer the measure".
Article 3.5(h) further required that Members " shall not discourage the full utilization of quotas.” The
numerous layers of administrative complexity burdens applied to L atin American bananaimports were
not needed, in the opinion of the United States, to administer a quantitative limitation, let alone were
they "absolutely necessary”. In thefirst instance, the EC requirements for the Latin American tariff
guota imports went beyond what was needed to administer imports of bananas subject to quantitative
limitations, since a parallel import licensing system (for traditional ACP bananas) was a model of
simplicity without any of the complex features applied to imports under the third-country tariff quota.
ACP import licences were granted upon presentation of a certificate of origin, with a single reduction
coefficient applied to al applicants if there was an over-subscription. The treatment afforded to
traditional ACP bananas, the manner inwhich the current regime for third-country bananas devel oped,
the manner in which member States administered quantitative limitations on bananas before
Regulation 404/93, and international and EC general law and practice, al underscored why thisregime
did not need to be as burdensome as it was and why it violated Article 3.2. The complex scheme
discouraged imports from Latin America, and was thus inconsistent with Article 3.5(h) as well.

4.338 The United States considered that the EC licensing regime for third-country bananas was also
irregular under the EC's general legislation and practice. Council Regulation 520'%, establishing an
EC procedure for administering " quantitative quotas,” professed to set forth " General Administrative
Principles’ to govern quotas. Article 2 listed three specific methods under which gquotas were to be
administered, all of which, in contrast to the bananaregime, appeared to resemble normal internationa
prectice: (i) a method based on traditional trade flows; (ii) a method based on the order in which
applications were submitted (on a"first-come, first-served" basis); and (iii) amethod allocating quotas
in proportion to the quantities requested when the applications were submitted. Although Article 2
did not profess to set out an exhaustive list of methods that could be used, the specific examples
highlighted that the means chosen by the EC to "administer” the tariff quotafor third-country bananas
was out of theordinary. Although the EC maintained quantitative limitations on avariety of products,

1%Regulation 520/94 establishing an EC Procedure for Administering Quantitative Quotas, 1994 O.J. (L 66) 1.
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the banana import regime was unique in requiring both import and export certificate requirements on
the same import. Indeed, the EC maintained severa tariff quotas which were administered without
either. The banana regime was also the only regime distributing licences on the basis of "activity
functions' and the resulting problems associated with competing claims and erosion of licensing
entitlements. The combination of al these e ements was hardly needed to administer the tariff quota.

4.339 Thereason the EC did not abandon any one or more of these elements was not, in the opinion
of the United States, because all were necessary to administer the tariff quota. Rather, the problem
faced by the EC was that each element of its regime was conceived to effectuate EC policies unrelated
to administrative concerns, among which were: keeping quota rents within the EC (use of import licences
generaly); providing businessto EC-owned or controlled distribution companies (Category B criteria
and activity functions); providingincomeintheform of quotarentsto EC farmers(Category B criteria
and distribution of hurricanelicences); and attempting to prevent aWTO challengetoitsentireregime
(BFA export certificates). In theopinion of the United States, the Licensing Agreement did not permit
M emberstoimposeadministrativerequirementsin animport licensing regimeasameans of effectuating
policies separate and apart from administrative concerns. In April 1996, the EC Commission issued
aproposal for aCouncil Regulation to remove non-traditional ACP bananas from thislicensing system
and subject them to the simple system applicable to traditional ACP bananas.'*® The EC Commission
had thus apparently recognized that the effect of the overal tariff quota licensing scheme was
burdensome, discouraging purchases from third-country tariff quota sources, and that the scheme was
not necessary for administrative purposes.

4.340 The United States argued that while import licensing systems were common in international
practice, and while export certificates were employed occasionally in other instances, the Complaining
parties in this dispute were unaware of any other instance anywhere in which they were required in
combination. Indeed, the EC only added the export certificate requirement pursuant to the BFA
(implemented in March 1995), amost two years after establishing the tariff quota. This additiona
layer could hardly be described as" necessary”; itsabject wasto permit BFA signatoriesto enjoy quota
rents so that they would cease challenging the EC’s banana regime in the GATT or WTO. Before
Regulation 404/93, several of themember States had permittedimportsfrom L atin Americaonalimited
basis. Whileimport rightswere often allocated exclusively to national companies, even these pre-1993
import regimeswerefrequently administeredinalesscumbersomefashion thanthecurrent third-country
tariff quota. For example, Italy used afirst-come, first-served system. There was no administrative
reason why a less onerous approach was not feasible EC-wide.

4.341 TheEC repliedthat in order to demonstrate an aleged violation to Article 3.2 of theLicensing
Agreement, the Complaining partiesneeded to prove, first, that the non-automaticlicensing had "trade-
resrictive or -distortive effects on imports additiona to those caused by the imposition of the restriction”.
The Complaining parties should have demonstrated that bananas imported into the EC market were
restricted by the administration of the tariff quota beyond the effects on trade of the very existence
of the tariff quota, which was compatible with the GATT and part of the concessions accepted by all
contracting parties was common practice in GATT agricultural negotiations. In the opinion of the
EC, not a single evidence had been given of these supposed and totally unproved additional trade
restrictive or distortive effects. Not a single evidence was shown, demonstrating any hindering in the
access of the Complaining parties bananas to the EC market whose parts of the tariff quota were
immediately and completely used. The very existence of thetariff quota, however, was, in the opinion
of the EC, aclear improvement in terms of market liberalization as compared to the situation prior

¥The United States mentioned mineolas and almonds as examples.

1%8proposal for aCouncil Regulation amending Regulation 404/93 on the common organization of the market in bananas,
1996 O.J. (C 121) 9.
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to the conclusion of the Uruguay Round and created conditions for higher prices in the EC market
ascompared toworld market pricesand thiswasabenefit to the Compl ai ning partiesbananaproduction.

4.342 Secondly, the EC continued, the Complaining parties needed to demonstrate that the licensing
system did not "correspond in scope and duration to the measure they are used to implement”. No
serious argument, in the opinion of the EC, had been brought contesting the EC's compliance with
these aobligations. The Complaining parties aso needed to demonstrate that the licensing system
administering the EC tariff quota was "more administratively burdensome then absolutely necessary
to administer the measure". Thisthird part of Article 3.2 of the Licensing Agreement could not, as
already mentioned, beread in isolation but should be seen in the context of thewhole paragraph (where
reference was specifically madeto " effects on imports*) and to Article 1.1 of the Licensing Agreement
(where the scope of the Agreement was limited to " regimes requiring the submission of an application
or other documentation to the relevant body").

4.343 Itwasclear, the EC argued, that the Panel was not asked or given authority to decidein general
and abstract termswhat system, in abstracto, was absolutely necessary to administer alegitimate tariff
guota(e.g. abananatariff quota) but only if the burdensimposed on the operators of importing countries
when making use of the tariff quota for the importation of their products were absolutely necessary
to administer the measure. The administrative steps used in the case of the banana tariff quota were
the following: (i) operators (firms) submitted evidence of their past trade in third countries, ACP
and EC bananas. Asaresult of that data, annual rightsto import were eventually given to each operator
prior to the beginning of the calendar year; (ii) operatorslodged a quarterly request to import, using
part of their annua rights to import. As aresult of that request, an import licence was ddlivered to
each operator; and (iii) since the tariff quota was divided by country alocations, and in order to
facilitate a full utilization of the different alocations and, hence, of the tota tariff quota, whenever
a specific country alocation was over-subscribed for a specific quarter, interested operators had the
possibility of requesting to import from any other, non-fully subscribed origin in a second round of
licence allocations (or withdraw their request without any charge). According to the EC, no other
obligationsor complexitiesexisted. For operatorswith Category A or Category C licencerightswilling
to import from the BFA countries Colombia, Costa Rica and Nicaragua, a security had to be lodged,
together with their quarterly request, in order to fulfil BFA obligations.

4.344 The EC believed that these administrative steps were not uncommon to any administration of
existing tariff quotas in other sectors and they could not be considered as unnecessary for the correct
functioning of the system since they responded to the specific needs of the tariff quota as bound in
the EC Schedule. The EC concluded thereforethat all requirements under Article 3.2 of the Licensing
Agreement had been complied with and that the Complainant's allegations in this respect should be
rejected. The EC further argued that claims concerning Article 3.5(h) of the Licensing Agreement
should aso bergected. Indeed, thisprovision referred to administration of " quotas' and not to "tariff
guotas' as was clearly indicated for instance in Article 3.5(a) where reference was made to "the
administration of therestrictions'. Ashad been underlined above(and equally stressed by the unadopted
second Banana panel report), atariff quota, as the EC banana tariff quota, was not a quantitative
restriction and by its nature did not prevent importation or discourage use of import rights under the
EC tariff quota or outside the EC tariff quota.

4.345 The Complaining parties reiterated that the whole tariff quota licensing scheme, inter alia,
violated the various requirements of Article 3.2 of the Licensing Agreement. Contrary to the EC's
suggestion, inconsistency with any one of the four requirements amounted to a violation. The tariff
guota licensing rules had, first, "trade-distortive effects’ and, second, "trade-restrictive effects’ on
Latin American bananas well beyond those caused by the tariff quota access limitations. Third, the
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rulesdid not " correspond in scope and duration to the measures they are used to implement”. Fourth,
they were more burdensome "than absolutely necessary” to administer the tariff quota.

4.346 The Complaining parties claimed that the use of the term "distortive effects’ in Article 3.2
required under its ordinary meaning a demonstration that conditions of competition had been distorted
or disrupted compared to what would otherwise have been the case absent those licences. The
Complaining parties had shown that Regulation 404/93 and its implementing regul ations subjected bananas
from tariff quota sources to a complex licensing arrangement that dictated in detail the entities and
extensive procedures through which tariff quota bananas could be entered and distributed. Latin
American producerswerenot freeto sall to purchasers of their choice, but hadto sell to arbitrary classes
of "operators" defined on the basis of the origin of their purchases and activitiesperformed. Moreover,
tariff quota bananas could not be distributed through such designated entities on a normal marketing
cycle, but were forced every quarter through an uncommon two-round application procedure that required
a matching of import licences to export licences and artificially segmented trade flows by country of
origin and time. A substantia percentage of tariff quota quarterly licences was not distributed until
two to three weeks into the quarter for which they applied. The rules governing al such procedures
and entities were voluminous and changed constantly. Thisunnatural, heavily constrained distribution
schemefor Latin American bananashadreconfigured historical distribution patterns, created anirregul ar
marketing cycle, curtailed delivery flexibility and generated widespread uncertainty and confusion in
the marketing of tariff quota bananas. By contrast, traditional ACP bananas could be entered simply
and promptly through any firm. Unlike licences for Latin American bananas, the simple licensing
approach that was gpplied to traditiona ACP bananas permitted commercid flexibility and predictability.

4.347 The Complaining parties noted that Article 3.2 of the Licensing Agreement provided that "[n]on-
automatic licensing shall not have trade-restrictive or distortive effects on imports additional to those
caused by theimposition of therestrictions.” The EC licensing regime amounted to anon-tariff barrier
beyond the restriction caused by volume limitations. The regime's effects included the perpetua
uncertainty regarding thevolumesthat would be availablefor import, and the sources from which those
volumes could be obtained. Operators seeking to import under the tariff quota needed continuously
to purchase licences, enter into marketing agreements with specific ripeners or invest in ripening facilities
merely to avoid thelicence erosion created by the administration of theregime, i.e. merely to maintain
thesamebusinessaspreviously. Inaddition, throughout theyear, they wereuncertain asto their import
volumes because of continuous auditing and the application of the reduction coefficient to address
systematic over-filing. Moreover, al the way into the first few weeks of each quarter, the EC
Commission would not have advised them of the results of the second round allocation, so that they
could not ascertain in advance the volume and sources of their supplies. Since operators did not know
their fina entitlement until the third quarter of the actua year of entitlement, they were constrained
from engaging in market planning and normal risk-taking. The Category B criteriaalso had distortive
effects on trade by creating linkages between imports of Latin American bananas on the one hand,
and ACP or EC banana purchases on the other. In combination, these elements (i.e. reduced operator
flexibility, uncertainty and source-based linkages) acted as a non-tariff barrier that restricted and distorted
the importation of third-country bananas beyond what might be expected from the mere operation of
atariff quota, in violation of Article 3.2 of the Licensing Agreement.

4.348 Addressing the fourth requirement of Article 3.2, the Complaining parties claimed that they
had shown how the tariff quota licensing arrangement was "more administratively burdensome than
absolutely necessary to administer the measure.” The standard of proof for establishing aprima facie
violation of this requirement clearly was satisfied by demonstrating that a much less burdensome set
of licensing ruleswas applied to the same product from adifferent source, and wheremajor components
of the rules and procedure deviated sharply from customary licensing practice, or even the Member’s
own practices for other products. The administrative procedures at issue here were burdensome in
an unprecedented way and highly discriminatory on the basis of product origin. No other procedures
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were designed to provide licence rights to those who had no capacity, or even showed any desire, to
enter the business of importing from Latin America. Asnoted above: although the procedures surely
were dso burdensomefor the EC's " competent authorities®, this did not make them any less burdensome
for imports. Looking at the two procedures for administering imports, that for ACP bananas and that
for Latin American bananas, the Complaining partieshad no doubt asto which aninvestor or prospective
marketer would choose to subject himself to, given achoice. The burden thus shifted to the EC to
demonstrate administrative necessity.

4.349 TheEC reiterated that the Complaining parties needed to demonstrate that the licensing system
administering the EC tariff quota was "more administratively burdensome then absolutely necessary
to administer the measure". According to the EC, this provision was to be interpreted as referring
to the burdensome character of themeasure (thetariff quota) vis-a-visthelicenseeimporting the product
concerned. Thisthird part of Article 3.2 of the Licensing Agreement could not, in the opinion of the
EC, be read in isolation but should be seen in the context of the whole paragraph (where reference
was specifically made to "effects on imports") and to Article 1.1 of the Licensing Agreement (where
the scope of the Agreement was limited to " regimes requiring the submission of an application or other
documentation to the relevant body"). The Panel was not asked to decidein general and abstract terms
what system was absolutely necessary to administer the banana tariff quota, but just if the burdens
imposed on operators only (and not on internal custom administrations or other offices, independent
from the operators activity) from importing countries when making use of the tariff quota for the
importation of their products, were absolutely necessary to administer the measure.

4.350 Inresponse to a question by the Panel, the EC submitted that the notion of "necessary" was
already present in the GATT practise under Article XX(a) (b) and (d). In that context the recent
Appellate Body Report United States- Standardsfor Refor mulated and Conventional Gasoline, adopted
on 29 April 1996, explicitly indicated that the chapeau of Article XX was "animated by the principle
that while the exceptions of Article XX may be invoked as a matter of legal right, they should not
be applied asto frustrate or defeat the legal obligations of the holder of the right under the substantive
rules of the General Agreement”.*® It was in that context, therefore, that the notion of " necessary"
had been deve oped as meaning a measure for which " no dternative measure which it could be reasonably
expected to employ and which is not inconsistent with other GATT provisions is available to it".?®
The provision of Article 3.2 of the Licensing Agreement, on the contrary, was totally outside of that
context since it was not an exception to any other WTO provision and did not imply that any GATT
inconsistent rules was applied to the specific licensing system. The notion of necessity in this context
was, therefore, governed by ordinary rules concerning the burden of proof under which the party that
alleges aviolation of a provision should provide for sufficient evidence demonstrating that violation.
Nothing of the kind had been demonstrated by the Complaining parties. on the contrary, the EC had
been able to show, by presenting facts and tables, that the burden on operators dependent from the
administration of thetariff quotawasreduced toitsminimum and was needed to administer that measure.

4.351 Moreover, the EC submitted, contrary to any assertion by the Complaining parties, the banana
traders understanding of the system was totally satisfactory. The requirements on operators represented,
in the view of the EC, an extremely small part of the administration of the total system. These
requirements were straightforward and well known to al traders. For example, the requirement to
apply for import licences during the first seven days of the month preceding the start of the relevant
quarter existed since the start of the regime. Traders appeared to have no difficulty understanding
the rules of the system, as shown by the almost complete utilization of the tariff quota, which would

\WT/DS2ABIR, p.22.

20| /6439, para. 5.26.
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not be possibleif operatorswere missing application deadlines or otherwisefailing to claim their entire
entitlement.

4.352 The Complaining parties responded that the separate use of the term "restrictive effects’ in
Article 3.2 required apresent or potential trade flow impact on suppliers. Asarecent economic report
madeclear, thetariff quotalicensing schemewas creating precisely such animpact.®* Preliminary 1995
EC-15 Eurostat data appeared to confirm the drop in demand for Latin American bananas arising from
the licensing scheme. Those data showed imports of only 2,471,700 tonnes from tariff quotaorigins,
avolumeapproximately 9 per cent below thetotal tariff quota(2.2 million tonnes), autonomousincrease
of 353,000 tonnesand " hurricane" volume (155, 765 tonnes) amountingto 2,708,765 tonnesauthorized
that year for tariff quota suppliers.

4.353 Furthermore, the Complaining parties were unaware of any trader whose understanding of
the system was " totally satisfactory”. Moreover, they were unaware of any licensing scheme anywhere
that subjectedits participantsto the coll ection of burdenspresent for third-country bananas. Evenwithin
the context of the banana regime, the EC itself had obviously made the determination that the tariff
guotalicensing procedureswere unduly burdensome, sincethey had exempted traditional ACP bananas
from those rules and had proposed that non-traditional ACP bananas likewise be exempted from them.
The fact that traditiona ACP bananas were exempted from al such burdens was a clear violation of
the "neutrality” standard of Article 1.3. Likewise, the burdens and adverse effects of the tariff quota
licensing scheme were extreme and inconsistent with Article 3.2. If this system was not inconsistent
with these new disciplines, it was hard to imagine systems that would come under their heading.

4.354 The EC retorted that the Panel should not overlook the fact that imports under the EC tariff
guota in 1995 amounted to 123 per cent of the bound tariff quota volume and to 98 per cent of the
autonomously increased tariff quota. The situation was similar in 1994. In the opinion of the EC
trade had not been distorted and thereforethe licensing system could not be accused of trade distortion.

Claims under the Agreement on Agriculture

4.355 Ecuador argued that the EC import licensing regime was inconsistent with Article 4.2 of the
Agreement on Agriculture. Ecuador claimed that the principal purpose of the Uruguay Round
negotiationson agriculturewasto eliminate the numerous systems throughout theworld for agricultural
protection which relied heavily on non-tariff barriers as a means of giving authorities discretion and
latitude to control imports. Tariffication was seen as the first step in making agricultura protection
transparent and subject to progressive reduction, both in the Uruguay Round and in subsequent global
rounds of negotiations. Moreover, the preamble to the Agreement on Agriculture made it clear that
an important purpose of the Agreement was to provide grester access for products of developing countries
in the markets of developed countries, including "... the fullest liberaization of trade in tropica
products ...".

4.356 Referring to Article 4.2 of the Agreement on Agriculture and itsfootnote, Ecuador considered
that the threshold question was whether the import licensing regime set forth in Regulation 1442/93
constituted discretionary import licensing. If so, it was clear that under Article 4.2, Members were
not permitted to maintain such measures. According to Ecuador, there were various features of the
licensing regime which involved elements of discretion. But it was the totality of these features and
the manner in which they interacted which resulted in granting Commission authorities exceedingly
broad discretion to limit, control and even prevent imports. In the opinion of Ecuador, agood example

2"Beyond Bananarama', p.25.
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was the interaction between the activity function alocation, the auditing procedure, and the uniform
reduction coefficient. Since the very beginning of this system, total Category A operator reference
volume claims of those applying for licences had exceeded actual bananaimports by those same firms
during the relevant reference period. As explained el sewhere, this over-filing (or double-counting)

problem was due both to the confusion arising out of the definitions of " primary importer”, " secondary
importer" and "ripener" and to fraudulent over-claiming.

4.357 Regulation 1442/93 provided for two measures to address over-filing: the execution of audits
and the application of areduction coefficient. However, the Commission's auditing procedures were
highly discretionary. The Commission apparently had broad latitude to select the operators to be audited,
instruct the member States' authorities on the claims to be questioned and then rule on the legitimacy
of those claims. There were no published guidelines or official explanations on how the Commission
selected the operators that were to be audited. Although the Commission did not release information
which would enable outside parties to verify this fact, it appeared that the auditing procedure was
operated in such away asto subject non-EC operatorsto greater scrutiny, thereby enabling EC-owned
operators to continue benefiting from overfiling?. Those unfortunate enough to be audited were still
subjected to the application of the reduction coefficient, even if the auditing revealed no overfiling,
thereby making them pay for the overfiling of others, who were permitted to benefit from their own
fraud. Although it was impossible for anyone except the Commission to verify these facts, the overall
impact wasclear: in practicetheresult of this processwastheincreasein the number of import licences
in the hands of European operators.?®® Thus, the Commission was using ahighly discretionary system
to take away licences from many historical importers of Latin American bananas.

4.358 Ecuador further argued that another important discretionary weapon was the ability to delay
licences. Asexplained elsewhere, it was normal practice not to grant the full licence quantity before
the applicable quarter began. These unjustifiable delays hindered operators from marketing third-country
bananasin atimely manner. Asaresult of thisdiscretionary practice, in combination with the quarterly
two-round procedure, a considerable volume of third-country bananas did not enter the market until
at least three weeks into the quarter for which the licences were to be issued.?® There was no official
explanation for these frequent delays. One could assume, then, that this represented another discretionary
practice to delay the entry into the EC of third-country bananas.

4.359 For these reasons, Ecuador considered that the discretionary import licensing regime violated
Article 4.2 of the Agriculture Agreement. A finding to the contrary would permit governments to
circumvent Article 4.2 merely by establishing a highly complex licensing system with a mix of
discretionary and non-discretionary features, and then operating that system in a manner designed to
make importation virtually impossible except under circumstances contemplated by the licensing
authorities. The EC's use of a discretionary import licensing system had actually worsened, rather
than improved, market access conditionscompared to thesituation pre-existingthenew regime. Several
major markets which were previously free from any licensing restrictions now faced amajor non-tariff
barrier. This deterioration in access was, according to Ecuador, obviously contrary to the purpose
and objective of the Agreement on Agriculture.

22Ecuador noted that it was areality that most of the direct importers were non-EC operators while the other operators
involved in the marketing of bananas were European.

23eyplanatory Memorandum of the Commission Proposal for a Council Regulation on the common organization of the
market in bananas (COM (92) 359 final, 7 August 1992).

24According to Ecuador, because of the transit time through the Panama Canal, the time between loading and unloading
was three weeks. Unloading took place at least four to five weeks after the time that the order was first placed by the importer.
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4.360 The EC retorted that Ecuador’s assertion should be rejected because the necessary e ements
to apply Article 4.2 of the Agreement on Agriculture were missing. The existing EC banana tariff
was the result of the negotiation under the Uruguay Round after that the previous obsolete 20 per cent
ad valorem rate had been deconsolidated. The tariff quota, that needed a licensing system to be
administered, had not been required to be converted into ordinary custom duties but, on the contrary,
was the result of a negotiated deconsolidation of an ad valorem customs duty. In addition, the EC
import licensing was not a discretionary licensing system since it was based on strict and objective
rules of general application which attributed individua rightsto operators on the EC market and which
wereduly andthoroughly published. Certain aspectsof thelicensing system provided for administrative
powersto be retained by the Commission as any other public authority in any other country administering
any like procedure: these powers were, in any case, always awarded to the Commission by the EC
applicablelaw. Thisdid not and could not change at al the nature of a strictly legally bound licensing
procedure.

4.361 Inresponseto aquestion posed by the Panel, the EC recalled that, initsopinion, the Licensing
Agreement did not apply to tariff quotas. The lega anaysis concerning "non-automatic' and
"discretionary" licensing was done, therefore, with the unique purpose of helping the Panel's
interpretative tasks. Inthe EC view, the term "non-automatic licensing” referred to an administrative
procedural step necessary to import aproduct in presence of a quantitative restriction or to profit from
atariff rate in presence of atariff quota. As Article 3.5(e) of the Licensing Agreement pointed out,
in this light, "any person, firm or institution which fulfils the legal and administrative requirements
of the importing Member shall be equally eligible to apply and to be considered for alicence". The
term "discretionary licensing”, on the contrary, referred to a situation in which an administration of
an importing Member retained the - full or partia - discretion on whether to distribute the licences
and to whom. This administrative discretion was, in particular, concerned with the public interest
as opposed to the rights of the individual operators: the authorities could therefore depart from pre-
established criteriaof distributionin order to takeinto account the existence of aspecific publicinterest.
Whatever the WTO provisions applicable to the EC tariff quota on bananas, the licensing system for
administering it certainly fully corresponded to the definition of "non-automatic licensing” and not
to that of "discretionary licensing”.

4.362 As concerns the question of whether the terms "non-automatic licensing” and "discretionary
licensing" were coterminous, the Complaining parties considered that they were not. The Licensing
Agreement defined non-automatic licensing as a system which did not grant approva of licence
applicationsinal cases. However, anon-automaticlicensing systemwas not necessarily adiscretionary
system. In a non-automatic system, applicants could be subject to specific requirements with which
they had to comply in order to receive an import licence. On the other hand, a discretionary licensing
system was one in which an administrative body (in this case, the Commission) reserved to itself the
right to deny alicence even if certain objective criteria were met. Ecuador had argued that the EC
bananaregimewas adiscretionary import licensing system becausethe EC had put in practice asystem
(through complicated distribution of licences, the two-round system, sdlective auditing and the application
of reduction coefficients despite auditing having taken place) so asto allow it to decideto issuealicence
or not based on non-objective, non-binding criteria

(ii) Operator category licence allocation

4.363 TheComplaining partiesargued that although the core of theimport licensing system, i.e. the
Category B operator criteria, was found to be discriminatory under Articles| and I11 of GATT by the
second Banana panel, the EC had made no effort since that time to diminish that discrimination. As
mentioned above, 30 per cent of the in-quota quantity for the tariff quota was allocated to companies,
known as Category B operators, on the basis of three previous years marketings of EC bananas and
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imports of ACP bananas. An obvious advantage, a highly valued import licence, was being provided
as an incentive to purchase ACP and EC bananas. This represented the Article 111:4 and Article |
violations that the EC still had made no effort to address. Indeed, in the interim it also decided to
provide additional advantages to those Category B operators, such as the exemption from export
certificaterequirementsand theexclusiverecei pt of hurricanelicences, whichfurther favoured purchases
of ACP and EC bananas.

4.364 The United States noted that on 11 February 1994, the second Banana panel found the
Category B operator digibility criteriato beinconsistent with Articlesl:1and 111:4 of GATT, because
they provided incentives to purchase other origin bananas.?® The pand went on to say (in paragraph 145)
that the GATT did not set forth specific provisions regarding the distribution of import licences, and
that the EC could have chosen to alocate licences on the basis of importing companies' previoustrade
shares. It noted, however, that:

"The absence of any provisionsin the General Agreement specifically regulating the allocation
of tariff quota licences a'so meant that contracting parties, in allocating such licences, had to
fully observethe generally applicable provisions of the General Agreement, in particular those
of Articlel11:4, which prescribes treatment of imported products no less favourable than that
accorded to domestic products, and Articlel: 1, which requires most-favoured-nation treatment
with respect to interna regulations.”

The panel concluded that the Category B eligibility criteriawereinconsistent with both Articlel:1 and
Articlelll:4. In the opinion of the United States, the EC had done nothing to change the Category B
criteria, or the incentives mentioned above, since the second Banana panel issued its report. Indeed,
barely amonth after the decision, the EC compounded the discrimination by insisting, initsnegotiations
with Colombiaand CostaRica, that Category B operators be exempted from its commitment to require
the presentation of export certificates as a condition for importing bananas from the BFA signatories
that issued them. Implemented on1 March 1995,2% this exemption amounted to an additiona violation
of ArticlesI:1 and 111:4 of GATT.

4.365 Ecuador recalled that Articlel of GATT required that Members accord most-favoured-nation
treatment toimportsof productsfrom other Members, whileArticlelll of GATT required that Members
accord nationa treatment to other Members' products. The second Banana panel report found that
the Category B alocation violated both of these requirements. According to Ecuador, the EC had
not amended the Category B licence dlocation scheme since the 1994 pand report wasissued. Therefore,
the panel's reasoning that the Category B allocation violated the most-favoured-nation and national
treatment provisions of the GATT remained persuasive.

4.366 TheComplaining partiesrecalledthat inits1995 review of the operation of thebananaregime,
the EC Commission characterized the allocation of 30 per cent of the third-country tariff quota to
operators on the basis of their past marketings of ACP and EC bananas (Category B) as "the result
of adifficult politicd compromisein 1993". Commission documents used the term " cross-subsidization”
to explain more specifically why it granted such rights to Category B firms, which had scarcely any
history of distributing or transporting non-ACP and non-EC bananas:

25Pgra. 144 of the second Banana panel report (DS38/R).

26Regulation 478/95.
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"From the range of dternative methods that could be used ... the gpproach of cross-subsidisation,
through issuing licencesto import " dollar bananas' to those who traded in Community or ACP
bananas, was chosen because it not only provides some financia compensation for the higher
production costs of these bananas, but also acts as an incentive for the market to become more
integrated, and to encourage operators to trade in both dollar and EC/ACP fruit." "

4.367 They further noted that the 66.5 per cent - 30 per cent - 3.5 per cent licensing distribution
was now in effect for all EC-15 imports. Because Sweden, Austria and Finland imported bananas
only from non-ACP third countries and non-traditional ACP countries, expanded application of the
66.5 per cent - 30 per cent - 3.5 per cent distribution to include EFTA-3 imports significantly increased
Regulation 404/93's pre-accession cross-subsidization effect.

4.368 The EC submitted that the category allocation, in particular the Category B licence, was
consistent with each of the provisions of the GATT and other agreements cited by the Complaining
parties.

Claims under the GATT
Article | of GATT

4.369 TheUnited States claimed that the second Banana panel found the Category B operator digibility
criteriato be inconsistent, inter alia, with Article I:1 of GATT, to the extent that they provided an
advantage to bananas from some countries (ACP beneficiaries), in theform of an incentive to purchase
and market their fruit. Sincethe EC had not changed these criteria, the distribution of import licences
based on historical purchases of ACP fruit remained, in the opinion of the United States, inconsistent
with Article I. For the same reasons found by the second Banana panel with respect to the distribution
of licences, exemption of Category B operators from the export certificate requirement with respect
to imports from BFA countries was aso inconsistent with Article 1:1.2%

4.370 Ecuador argued further that the MFN clause prohibited discrimination based on the origin
of goods with respect, inter alia, to:

"dl rules and formalities in connection with ... importation and exportation,” to "interna charges
of any kind in excess of those applied, directly or indirectly, to like domestic products,"?®
andtoany "requirementsaffectingtheir internal sale, offeringfor sale, purchase, transportation,
distribution or use."

The Category B allocation scheme required that operators market EC or traditional ACP bananas in
order to obtain Category B licences. The Category B alocation scheme thus provided an incentive
to purchase EC and/or traditional ACP bananasin order to obtain alarger shareof thelicencestoimport
third-country bananas. The advantage given to ACP bananas through the Category B allocation
mechanism thus directly violated Article I:1 of GATT.

2™ Note for Information - Impact of Cross-Subsidization within the Banana Regime', European Commission. See aso
Report on the Operation of the Banana Regime, EC Commission, SEC(95)1565 p.11.

28Second Banana panel, paras. 146-147.

MSee the direct reference in Article | of GATT incorporating Article 111:2 and 4.
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4.371 Recaling Article 6 of the BFA and Article 3 of Regulation 478/95, Ecuador argued that
Category B operatorswereexcluded from thereguirement to obtain special export certificatesto import
bananas from BFA signatory countries. This discrimination between operators violated, according
to Ecuador, the GATT (and the Licensing Agreement). Thefact that the BFA alocationswereincluded
as part of the EC's Uruguay Round Schedules could not excuse the GATT incompatibility of this
discriminatory licensing requirement. Theneed for Category A and C operatorsto obtain special export
certificates to import bananas from BFA signatory countries (except Venezuela) violated, in the view
of Ecuador, Articlel:1 of GATT. Any Category B operator could market bananas from Colombia,
Costa Rica and Nicaragua without an export certificate. The export certificate "requirement” thus
intensified the discrimination created by the original Category B allocation mechanism by providing
anadditional incentiveto qualify for Category B licencesby marketing EC bananas. Thisdiscrimination
was a clear violation of Article | of GATT.#°

4.372 Guatemala and Hondur as submitted further that the second Banana panel andyzed the preferred
alocation to Category B entities that purchased traditional ACP bananas and found it to be contrary
to the Article I:1 requirement that any advantage accorded to one third country had to "be accorded
immediately and unconditiondly to the like product originating in ... the territories of al other contracting
parties.” Aswith Article Il of GATT, the pand found that the incentive created under Category B
to purchase ACP bananas accorded a clear ACP advantage that was disallowed by Article I1:1. The
panel reiterated that neither the trade flow impact of such incentive, nor the entitlement requirements
of Category A, militated against this per se violation. The Lomé waiver likewise did not justify the
violation. That decision excused theobligationsof Articlel:1 only tothemost narrow extent " required"
by theLoméConvention. All that the Lomé Convention required, wasthat tariff preferencesand certain
forms of direct aid be afforded so that traditiona ACP bananas were not placed in aless favourable
position relative to the access and advantages previously accorded to them.?* The ACP purchasing
incentives linked to Latin American import entitlement constituted neither of these and, indeed, were
nowhereto befound inthe pre-Regulation 404/93 national regimes. Moreover, theprimary underlying
agenda for the Category B rules was to support privileged EC marketers, not Lomé undertakings.
Thus, any interpretation that the Category B entitlement rules were required by the Lomé Convention,
such that Article I: 1 ceased to apply, would subvert the deliberately constrained language of the Lomé
waiver and permit expansive discrimination in ways never intended by the contracting parties that
approved the decision. Accordingly, Guatemala and Honduras were of the view that the Article I:1
ruling with respect to the Category B in the second Banana panel should stand.

4.373 Mexico considered that Article | of GATT was applicable to the incentive given in favour
of ACP bananaimports through the mechanism which reserved 30 per cent of tota imports to Category B
operators.

4.374 Guatemala and Hondur as submitted that Regul ation 404/93 stipulated that third country and
non-traditional ACP bananasmay only beentered and distributed within thequotaby specifically defined
"operator" categories. One substantial operator category, Category B, purchased only a de minimis
volume of bananasfrom Latin Americafor entry and distributionin the EC prior to Regulation 404/93.
The imposition of this category on Latin American bananas accordingly required that those suppliers
terminate pre-Regulation 404/93 commercial relationships and forge entirely new ones. Guatemala
and Honduras considered that this undesirable and inflexible commercia reconfiguration disrupted
conditions of trade and market competitiveness for third country and non-traditional ACP bananas.
Traditiona ACP and EC suppliers, on the other hand, were accorded far different trade arrangements

Z0Ecuador noted that the special export certificate requirement was not protected from scrutiny by the Lomé waiver
since, a most, the waiver could cover certain historical tariff preferences given to traditiona ACP bananas.

211 omé Convention, Protocol 5, Article 1.
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that had no such defined operator categories, enabling perfect continuity in trade flow and pre-existing
commercia relationships for those sources. Guatemala and Honduras argued that other panels had
considered that under Article I:1, aregulatory advantage may not be conferred to one foreign origin
without conferring the same advantage to all others.?> Yet, Regulation 404/93 et seq. conferred
unlimited discretion to suppliers of ACP-sourced bananas to transact with entities of their choosing,
while denying that same advantage to suppliers of bananas from tariff quota origins.

4.375 TheEC noted that Regulation 404/93 provided in Article 19: "Thetariff quotashall be opened
from 1st July 1993 for: ... (b) 30% to the category of operators who marketed community and/or
traditional ACP bananas;". All the Complaining parties had quoted the second Banana panel report
(unadopted) in which the panel stated that "the absence of any provisions in the Genera Agreement
specificaly regulating the alocation of tariff quota licences also meant that contracting parties, in
alocating such licences, had to fully observe the generally applicable provisions of the General
Agreement, in particular those of Article 111:4 which prescribes treatment of imported products no
lessfavourablethan that accorded to domestic products, and Articlel:1, which requires most-favoured-
nation treatment with respect to internal regulations’. With respect to the claims concerning Article
I:1, no evidence had, in the EC's opinion, been provided as to how the Category B reservation in the
licensing administration of the EC tariff quota affected, if at al, the internal EC distribution market
of bananas. On the contrary, it was al too logica that operators that had in the past traded in
Community and ACP bananas would avail themselves of the opportunity to sell part of the tariff quota
where the margins of profit were, in principle, higher than for EC or ACP traditional bananas. In
any case, not a single piece of evidence had been provided demonstrating that the existence of the
Category B licence had shifted trade from Latin American to ACP/EU bananas. The Category B
licensing system did not create any incentive to purchase any particular product but only favoured the
avoidance of the effects of oligopolistictrade by operatorsrelying only on bananasof aparticular origin,
stimulating by so doing effective competition between operators trading in different sources of supply.
Thisdid not mean at al that imported bananas of any source were discriminated against or favourably
in any sense since, whatever the nationality of thetrader, provided that it qualified for the appropriate
category under Regulation 404/93, any banana could be imported by that trader, whatever the origin
(see aso paragraphs 4.393 and 4.394).

4.376 Nor wasthere any link between the alocation of licences, which were used "to cross the border”,
that was to put bananas into free circulation in the EC market, and the market share in processing or
selling those bananas in the EC market. Moreover, the fact that licences were tradeable should not
be disregarded and licences should not be confused with the physical handling of bananas either prior
to their importation or when disposed of on the EC market. In these circumstances, it was difficult,
if not impossible, to seewhat should beextended onan MFN basisto othersinapplication of Article 1:1,
when not one single ACP traditional bananawas traded on top of the existing separate ACP traditional
regime and not a single Latin American banana less was imported under the EC tariff quota - which
was constantly fully used by the application of Article 19(b) of EC Regulation 404/93. In fact, no
advantage, favour, privilege or immunity was granted to any banana of whichever origin through the
Category B licensing system.

4.377 However, if, for the sake of the argument, Article 1:1 should be deemed applicable to the
Category B licence category with regards to the ACP traditional bananas then Article 19 of
EC Regulation 404/93 should be considered covered by the Lomé waiver in so far it reserved Category B
licences for operatorswho could demonstrate they had imported ACP traditional bananas. Protocol 5,
Article 1, of the Lomé Convention stated: "no ACP State shall be placed, asregards... its advantages

22" United States - Denia of Most-Favoured-Nation Treatment asto Non-Rubber Footwear from Brazil", BISD 395128,
para. 6.11 (adopted 19 June 1992).
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on those markets, in aless favourable situation than in the past or at present”. The banana trade was
of vital importance to many traditional ACP suppliers, not only in terms of revenue generation and
employment, athough thiswasfrequently crucial, but a so because of role of bananaboatsinimporting
essential suppliesto isolated island nations. Consignments of bananas ensure regular shipping links,
and also subsidize the cost of imports, because the boats are full both ways.

4.378 In an answer to a question posed by the Panel, the EC pointed to a CIRAD?*® study which
demonstrated production costswerevery closeto, and in somecases even abovethe FOB pricesreceived
by ACP countries. This clearly showed that the tariff was not sufficient to compensate for the higher
costs of banana production in ACP countries. The quality problems afflicting some ACP bananas also
made them less attractive to the market, as an analysis of import and wholesale prices showed. Thus
evenif thetariff wasset at alevel whichwould equaliseduty-paidimport prices, L atin American bananas
would still be more sought-after for the most part. Moreover, even with a much higher tariff than
the current one, whilst some ACP production may be afforded sufficient protection to be traded, many
suppliers would still be unable to compete in the view of the EC. Unfortunately, those least able to
compete were aso for the most part those countries which were most dependent on bananas, and so
would experience the greatest effects on their entire economiesfrom any disruption to the bananatrade.
In such cases, for example in the Caribbean, the degree of economic inter-dependence in the region
would mean that any economic collapse would have an immediate knock-on effect on the economic
stability of the region as a whole. This would threaten not only the bananaindustry of other islands
dependent on shipping routes, but other industries, for example tourism, dependent on stable export
earnings. It would also deter investment and jeopardisediversification efforts. Thelong-termeconomic
survival and devel opment of theregion wasinextricably linked to the continuation of thebananaindustry
to provide astable level of export earnings. It was therefore necessary, the EC argued, to take certain
additiona preferential measures in favour of importation of traditional ACP bananas so as to enable
them actually to be sold on the market and give them a reasonable basis for competition with Latin
America bananas.

4.379 Intheopinionof theEC, theCategory B licensing system, by providing astabilized environment
in the ACP banana trade, concurred in maintaining the "advantages’, which were present before the
entering into force of the EC bananaregime, onthecommunity marketsand wasthereforefully covered
by the Lomé waiver. Moreover, reservation for traders who had systematically traded ACP bananas
within thetariff quotalicensing scheme served the purpose of avoiding the distortive effects of trading
oligopoliesbased ontheorigin of the product and stimul ated an increased presence of tradersthroughout
all sources of supply. This mechanism favoured the economies of ACP countries by increasing the
reliability of the trade chain of bananas bound for the EC market and fulfilled the obligation of the
EC to avoid reductions in real terms of access of traditional ACP supplies (Article 1 of Protocol 5).
No violation could thus be claimed concerning Article 1:1 of GATT by the Category B licence system
as no advantage, favour, privilege or immunity was granted to ACP bananas as compared with other
sources bananas. In any case, Article 1:1 was waived to the extent to permit the EC to fulfil its
obligations vis-&vis the ACP countries under Article 23 and Protocol 5, Article 1, of the Lomé
Convention.

4.380 The Complaining parties argued that the EC's various claims with respect to the Category B
allocation scheme were internaly inconsistent. On the one hand, the EC asserted that Category B did
not create any incentive to purchase product of ACP origins and that not one single ACP traditional
bananawastraded on top of the existing separate ACP traditional regime. Onthe other hand, it insisted
that the "first and foremost aim of the [allocation] system [is] to help producers of ACP bananas."
This was accomplished, it said, "by providing a stabilized environment in the ACP banana trade",

A3Centre de Coopération Internationale en Recherche Agronomique pour le Développement, Montpellier.
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"by increasing thereliability of thetrade chain" for ACP bananas, and by otherwise ensuring that ACP
quantities "would actually be sold on the market". The EC had argued that assistance of this sort was
legally required by Protocol 5. Either way the EC tried to argue alegal need for Category B (trade
neutrality or trade favouritism), in the opinion of the Complaining parties the Lomé waiver was
inapplicable. The second Banana panel report confirmed that trade effects were irrelevant where a
measure provided a competitive advantage; the preferred allocation of licences to operators who
purchased bananas from ACP countries was inconsistent with Article | of GATT because it did not
accord the same advantage to bananas from other sources.?* This violation was not covered by the
Lomé waiver, since the EC was not required by the Lomé Convention to go beyond simply permitting
access opportunities and advantages for traditional ACP bananas. The EC Council of Ministers had
confirmed that the Lomé Convention did not guarantee access for ACP quantities.?®> Hence, measures
allegedly designed to guarantee that ACP quantities "would actually be absorbed in the market" had
no basisin any L omé Convention requirement and werethereforenot covered by thewaiver. Moreover,
any obligation to maintain previous access and advantages applied with respect to sales of the ACP
bananas themselves. It did not require providing an entirely unrelated advantage in connection with
theimport licensing proceduresfor L atin American bananas. 1nthe opinion of the Complaining parties,
the EC’s 1992 options report provided additiona evidence that Category B dlocations were not a
requirement of the Lomé Convention. Severa options were considered in that report that would not
have called for any such allocation. Although one of severa options discussed was an approach that
would have divided a L atin American quota, with 90 per cent to traditional Latin American marketers
and 10 per cent to traditional ACP/EC marketers,?® those proposed figures only confirmed how
discretionary the final 30 per cent allocation in fact was.

4.381 TheComplaining partiesargued further that thedistribution of Category B licencesonthebasis
of ACP bananamarketings was not required to fulfil any Lomé Convention obligation. The EC Court
of Justice had already stated that under Protocol 5, the EC’ s only obligation wasto " maintain the[prior]
advantages, with respect to access of ACP bananas'. The advantages being provided to ACP bananas
under the current regime, from the excessive country-specific alocations, to the duty-free treatment
for these amounts, to the special provisionsfor non-traditional ACP bananas, to the Category B licence
criteria, and to the excessively burdensome import licensing system imposed on Latin American bananas,
substantially exceeded the access and advantages provided by EC countries to ACP bananas under
previous national regimes.

4.382 The EC asked the Panel to concentrate on the substance: the Lomé Convention was aimed
at creating a preferential treatment in order to ensure that the ACP States, as regards access to their
traditiona banana markets and their advantages on those markets, "shdl not be placed in aless favourable
situation than in the past or a present”. The EC had on numerous occasions during this procedure
underlined the absol ute need the ACP States had to dispose of a procedura mean (the Category B licence)
which was aimed at maintaining the very existence of aregular trade chain for their bananas. Without
this assurance, it would be impossible for the EC to ensure a no less favourable situation as regards
access to its market and even less as regards the advantages on its market, for the simple reason that
the ACP bananas would have their trade disrupted by the irregularity of the trade relations. The
Category B licensing system provides a stabilized environment in the ACP banana trade.

4.383 The EC argued that it was one thing to support the ACP banana trade by appropriate means
aimed at creating the conditions by which the bananas could reach the EC market in order to beallowed

245econd Banana panel, para. 147.
25'Report of the ACP-EEC Council of Ministers', Brussels, 25 July 1980, p.44, para. 2.1.2.4.

26" Setting Up the Internal Market", para. 61(a).
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to preservetheir accessto that market and their advantageson that market. Thiswasinclear conformity
with Protocol 5, Article 1, and covered by the Lomé waiver. Moreover, this was the preservation
of ared and effective opportunity to sell but by no means a guarantee of the selling of any specific
volume of bananas nor of any minimum price on the EC market for the purchase of those bananas
on that market. It was acompletely different thing to claim that the Category B licensing intervened
on the EC market, that is after the fruit had cleared customs. This was absolutely and thoroughly
incorrect. Not asingle ACP banana more was sold on the EC market because of the existence of the
Category B licence. Not a single Latin American banana less was sold on the EC market because of
the existence of the Category B licence.

Article Il of GATT

4.384 Ecuador argued that Article 111:1 of GATT stated that internal laws, taxes and regulations
"should not be applied to imported or domestic products so as to afford protection to domestic
production.” A requirement to purchase a domestic product in order to obtain the right to import a
product a a lower rate of duty under the tariff quota clearly was a marketing incentive designed to
"protect domestic production.” The right to obtain Category B licences for importing third-country
bananas was contingent upon the marketing of domestic or traditional ACP bananas. No similar incentive
was provided for the marketing of Latin American fruit. The incentiveto purchase EC fruit provided
throughthe Category B all ocation schemethusviol ated the national treatment requirementsof Article 111
of GATT.

4.385 The United States noted that the second Banana panel had drawn (in paragraph 146) the
following conclusion with respect to the incentives provided to buy bananas from domestic sources:

"The Pand then proceeded to examine the EEC licensing scheme in the light of the incentive
provided under the regulations to buy bananas from domestic sources. The Panel noted that
Articlelll:4 had been interpreted consistently by previous panels as establishing the obligation
to accord imported products competitive opportunities no less favourable than those accorded
to domestic products. A previous pand has stated:

'The words "treatment no less favourable' in paragraph 4 cal for effective equality
of opportunitiesfor imported productsin respect of the application of laws, regul ations
and requirements affecting theinternal sale, offering for sale, purchase, transportation,
distribution or use of products.'?*’

"The Panel further noted that previous panels had found consistently that this obligation applies
to any requirement imposed by acontracting party, including requirements' which an enterprise
voluntarily accepts to obtain an advantage from the government.'?*® In the view of the Pandl,
arequirement to purchase a domestic product in order to obtain the right to import a product
a alower rate of duty under atariff quota is therefore a requirement affecting the purchase
of a product within the meaning of Article I11:4. The Pand further noted that, in judging
whether effective equality of opportunities for imported products under Article 111:4 was
accorded, thetrade impact of the measure was not relevant. The CONTRACTING PARTIES

2ATReport of the panel on " United States - Section 337 of the Tariff Act of 1930", adopted 7 November 1989, BISD 365345
at 386 ("Section 337 of the Tariff Act of 1930").

28Report of the Panel on "EEC - Regulation on Imports of Parts and Components', adopted on 16 May 1990, BISD 375132
a 197.
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determinedin 1949 that theobligationsof Articlelll:4'wereequally applicablewhether imports
from other contracting parties were substantial, smal or non-existent,’ #° and they have confirmed
this view in subsequent cases.?® Thusit was not relevant that, at present, the incentive under
the EEC regulations to buy domestic or traditional ACP bananas may only result in raising
their price, and not in reducing the exports of the third-country bananas, since these exports,
because of the high over-quota tariff, were limited, de facto, to the amount allocated under
the tariff quota. The discrimination of imported bananas under the licensing scheme could
therefore not be justified by measures on the importation that currently prevented, de facto,
bananas from entering into the internal market. The Panel therefore found that the preferred
alocation of part of the tariff quotato importers who purchase EEC bananas was inconsistent
with Article 111.4."

4.386 Mexico claimed that Articlelll:4 of GATT was applicable to the case under consideration by
the Panel because the EC regime had aregulation with requirements affecting the internal sale, offering
for sale, purchase, transportation, distribution or use of these products (imported bananas) intheinternal
market, granting them less-favourable treatment than that accorded to like products (EC bananas) in
the domestic market. The less-favourable treatment for the importation of hon-ACP bananas was due
to thefact that according to the EC regime, 30 per cent of licencesrequired to import non-ACP bananas
withinthetariff quotawasreserved for the Category B operators, thatis, those operatorsthat historically
had marketed EC or traditiona ACP bananas, on a rolling three-year reference period basis. In
conformity with the conclusions of the second Banana panel and in accordance with information from
the EC itself, the mechanism relating to Category B operators resulted in an incentive in favour of
EC bananas to the detriment of bananas imported from non-ACP countries. According to the second
Banana panel, this incentive in favour of EC bananas was inconsistent with Article 111:4 of GATT.

4.387 Mexico further claimed that there were other violations of Article Il that were not examined
by the second Banana panel becausethey did not exist then. Theseviolationsreferred to theadvantages
accorded to EC banana producers through the EC regime to the detriment of imports. This included
the exemption granted to Category B operatorsto import part of its bananaimportsfrom BFA countries
without having to present the export certificates from those countries necessary for Category A and
Category C operators. Thiscreated anincentiveinfavour of the purchase and marketing of EC bananas
which was not enjoyed by imported bananas.

4.388 Guatemala and Honduras argued that the tariff quotacategory alocations violated Article 111
of GATT inthreedistinct ways. First, accordingto Guatemalaand Honduras, Regulation 404/93 et seqg.
required Category B entities to purchase domestic and traditional ACP bananas in order to gain
entitlement to import tariff quota bananas within the quota. That source-specific purchasing incentive
had already been ruled inconsistent once in the second Banana panel and had to be ruled so again on
thesame, aswell asnew, grounds. Thepanel inthe second Banana case carefully analyzed the preferred
alocation to Category B entities that purchased EC bananas and found it to be inconsistent with
Article I11:4. Drawing from past case law, in which it wasruled that Article I11:4 applied to requirements
that "an enterprise voluntarily accepts to obtain an advantage from the government," the panel found
that the Category B requirements to purchase EC bananas in order to obtain the right to import tariff
guota bananas at the in-quota rate of duty congtituted a requirement favouring the purchase of EC bananas

29Report of the working party on "Brazilian Internal Taxes', adopted 30 June 1949 BISD Vol. 11/181 at 185.

20Renort of the panel on " United States - Taxes on petroleum and certain imported substances', adopted on 17 June 1987
BISD 345/136, 158, para. 5.1.9; report of the panel on "United States - Measures affecting alcoholic and malt beverages',
adopted on 19 June 1992, BISD 395/206, para. 5.65.
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inviolation of Article111:4.??* The panel arrived at this conclusion without regard to tariff quotatrade
impact. The panel stressed that because Article 111:4 protected "equality of opportunities,” even if
the purchase incentive served only to raise EC banana prices, and not reduce tariff quota imports,
Article I11:4 was neverthdess violated. The pandl added that Category A's entitlement based on historical
tariff quota purchases in no way offset or legaly justified the inconsistency of Category B with
Article I11:4. Asno corrective actions had been taken by the EC to remove the Category B purchasing
incentive, the second Banana pand ruling had, in the opinion of Guatemalaand Honduras, to be sustained
in the present action.

4.389 Guatemala and Honduras further submitted that Regulation 404/93 et seg. imposed on tariff
guota banana producers the unique, unexpected burden of having to sell to specifically defined and
arbitrarily alocated categories of operators. Fully 30 per cent of their aready-restricted access was
assigned to Category B firms and producers that historicaly had not been sufficiently competitive to
import bananas from Latin American sources. That arbitrary Category B allocation, through which
considerable tariff quota goods now had to flow, was distributed to firms and producers solely on the
basis of their past purchases of traditional ACP and EC bananas under arolling three-year reference
period. The 30 per cent tariff quotalicensing entitlement to Category B firms accordingly meant that
Latin American suppliers had no choice but to use the various distribution, land transport, inspection,
ripeningandrelated servicesthosefirmssupplied, eventhough suchfirmshistorically had no meaningful
experience in the distribution and sale of Latin American bananas and were competitively unable to
handle such fruit prior to receiving the 30 per cent licensing entitlement gift. EC suppliers, on the
other hand, were given unlimited flexibility to sell and distribute bananas without disrupting historica
distribution ties.

4.390 According to Guatemalaand Honduras, Category B licencesviolated Articlelll inathird way,
being distributed, among others, to EC producersto "cross-subsidize" the sale of EC bananas within
the EC. The EC had itself explained how Category B import licences accomplished that benefit:

"Individua producers and producers organizations which are not themselves necessarily
"importers’ of bananas have been allocated Category B licences. Since in general they have
no interest inimporting dollar bananas, theselicences are sold, providing asupplement to their
income in addition to the support provided by the provisions on aid to compensate for the loss
of income."?*

Producersin Latin America did not share in this expressly admitted licensing benefit. Guatemala and
Honduras were thereby being accorded differentid, less favourable regulatory treatment than EC suppliers
in disregard of Article I11:4 of GATT and other WTO provisions.

4.391 Asconcerns Article 111:4, Guatemaa and Honduras submitted that that Article strictly prohibited
Members from extending treatment to foreign suppliers "less favourable than that accorded to like
products of nationa origin in respect of al laws, regulations, and requirements affecting their internal
sale [or] offering for sale." That prohibition had been interpreted expansively to cover "any laws or
regulations which might adversely modify the conditions of competition between the domestic and

2igecond Banana panel, DS38/R, para. 146 (issued 11 February 1994), citing "EEC - Regulation on Imports of Parts
and Components’, BISD 375/132, para. 5.21 (adopted 16 May 1990).

22Gee "Report on the EC Banana Regime"', European Commission, July 1994, pp.10-11, prepared for the July 1994
Food and Agriculture Organization Conference in Jamaica
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imported products on the internal market."?®* Here, asthe EC openly conceded, Category B licences
were intended to provide a competitive benefit to EC producers by providing a supplement to
Regulation 404/93 deficiency payments. Other foreign sources were not receiving that same benefit.
Thus, through thetool of Category B alocations, the EC had tipped conditions of competitionin favour
of domestic interests, thereby avoiding its Article 111:4 national treatment obligation.

4.392 The EC submitted that paragraph 145 of the unadopted second Banana panel report was based
in particular on the assumption that:

"thewordstreatment nolessfavourablein paragraph 4 cal for effectiveequality of opportunities
for imported products in respect of the application of laws, regulations and requirements affecting
theinternal sale, offering for sale, purchase, transportation, distribution or use of products.”

From thiswell known interpretation of Articlel11:4, which the EC agreed with and accepted, the panel
went on with, in the view of the EC, an unjustified and incorrect consequence for the EC bananatariff
guota that:

"areguirement to purchase adomestic product in order to obtain the right to import a product
a alower rate of duty under atariff quota is therefore a requirement affecting the purchase
of the product within the meaning of Article l11:4."

The relevant parts of the quotations from the panel report ("a requirement to purchase a domestic
product” and " arequirement affecting the purchaseof the product withinthemeaning of Article I11:4") -
whichwasthe essentia link between thegeneral and correct interpretation of Article I11:4, anditsactual
concreteapplication to the EC bananatariff quota- wasincorrect intheopinion of theEC. Thelicensing
system as it functioned within the EC tariff quota did not concern the purchasing of any quantity of
bananas on the EC market but provided the meansto manage correctly, and according to the EC overal
economic strategy, theimportation of third-country bananasinto that market in arequired, satisfactory
guantity. The bananas produced in the Complaining parties' countries entered the EC market and were
sold at the EC market price, which was substantialy higher than the average world price and profited
largely any seller to that market.

4.393 Intheview of the EC, in order to demonstrate a breach of Articlelll:4, even in the extended
generous interpretation which ensured "equal competitive opportunities’ in the banana market, the
Complaining parties had to show that at least one single banana originating in one of their countries
and importablewithin thelegitimate tariff rate quota, asbound inthe Uruguay Round Schedule LXXX,
was actually not imported, or risked not being imported, or suffered alower import price because of
the existence of the Category B licence. However, nothing of the kind had ever been demonstrated
or proven because such competitive disadvantage in the EC market did not exist.

4.394 TheEC clamed that there was competition between over 2.2 million tonnes of low-cost, low-duty
Latin American bananas and non-traditional ACP bananas on the one hand and a, de facto, limited
quantity of EC bananas on the other hand, bananas which were high cost, but not subject to any duty.
The mere existence of a duty was not relevant since tariffs were the basis of the GATT system and
were legitimate trade means in trade rel ations between the Members. Outside the existence of the duty

23'United States - Taxes on Petroleum and Certain Imported Substances’, BISD 345/136, para. 5.1.9 (adopted
17 June 1987); "United States - Section 337 of the Tariff Act of 1930", BISD 365/345, paras. 5.11-5.13 (adopted
7 November 1989); "United States - Measures Affecting Alcoholic and Malt Beverages', BISD 395206, para. 5.31 (adopted
19 June 1992); "EEC - Import Regime for Bananas', DS38/R, para. 146 (issued 11 February 1994).
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itself, thecompetitivere ation wasnot affected by sharing out theamount of the quotabetween operators.
There was no incentive not to sall the full quota of 2.2 million tonnes. On the contrary, the different
production prices, totally in favour of imported, cheap Latin American bananas, ensured that the Latin
American bananas were sold, probably sold first and certainly sold with a premium. Then, the EC
continued, the suppliers of the EC market, wherever based, were free to market their bananas to
whomever they wished, on whatever price or ddivery terms, and there was no indication in the
Complaining parties' allegationsthat bananaexporterscoul d not freely negotiateabout priceand delivery
terms with those who had access to the tariff quota Moreover, the EC said, no evidence had been
provided of how the Category B reservation in the licensing administration of the EC tariff quota affected,
if at al, theinterna EC distribution of bananas. On the contrary, it was all too logical that operators
that had in the past traded in EC and ACP bananas would avail themselves of the opportunity to sell
part of thetariff quota, where marginsof profit werein principle higher than for EC or ACP traditional
bananas. In any case, not a single piece of evidence had, in the opinion of the EC, been provided,
demonstrating that the existence of Category B licences had shifted trade from Latin American to
ACP/EC bananas.

4.395 Nor was it possible for the Complaining parties to show, the EC argued, that any operator
involved in trade in Latin American bananas was losing market share in the EC due to the existence
of the Category B licences, since statistics tended to demonstrate quite the opposite, namely that these
companies were actually increasing their market share of the primary import of ACP bananas and in
marketing EC bananas. The above legal and factual analysis showed, according to the EC, that the
unadopted second Banana panel report was not in conformity with reality: the licensing system for
administering the EC banana tariff quota was not a law "affecting the internal sale, offering for sale,
purchase, distribution or use" of EC and imported bananas. It was a law which was concerned with
what happened at the moment of importation; it was not relevant to what happened after the bananas
had passed customs. Moreover, it did not determine the sale or offering for sale of the 2.2 million tonnes
tariff quota once these bananas were in the internad EC market and were therefore totaly
undistinguishabl e from bananas of any other source (EC or ACP traditional). Whatever the correctness
of theinterpretation givento Article I11:4, in abstracto, by the unadopted second Banana panel report,
that panel argued erroneously on the basis of that Article's applicability to, in particular, Article 19
of Regulation 404/93. TheEC stressed that thelicensing system for the administration of the EC banana
tariff quotawasapplied at the border at the moment of importation and not after the bananas had cleared
customs. As set out in the horizontal discussion concerning the applicability of Articles 111:4 and X
of GATT to border measures, the EC argued all the arguments based on Article 111:4 should berejected
(together with the arguments based on Article X) - the allegations about which were, in any event,
totally unfounded.

4.396 The Complaining parties responded that the second Banana panel found that the Category B
licenceswereinconsistent withthe Article 11 national treatment requirement, and nothing had occurred
to change the validity of that panel’s conclusion. On the contrary: the EC's licensing scheme fell
squarely within the firgt illustrative example of an Article 111 violation, set forth in the TRIMs Agreement
as set out in the general discussion of the applicability of Articles 111:4 and X of GATT to border
measures. This example specified as an Article Il violation any measure " compliance with which
iS necessary to obtain an advantage” (the advantage here being the receipt of an import licence), "and
whichrequirethepurchase... by an enterpriseof productsof domesticorigin” (in this case EC bananas)
"gpecifiedintermsof volume... of products.” TheEC'streatment of thisissuein its submission missed
the point that an "advantage" provided could be in the form of a border measure, while the favour
accorded to EC products could be one affecting purchasing and distribution decisions in the EC.
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4.397 The Complaining parties further considered that Article 111 covered any regulation or requirement
that affects internal conditions of competition in favour of EC bananas.??* The condition upon which
the EC granted the Category B licence adversely modified the conditions of competition between the
domestic and imported product on the internal market by providing a government benefit based on
the purchases of the domestic product. Therefore, the second Banana panel report properly concluded
that the Category B licence was inconsistent with the EC’s obligations under Article l11:4. In this dispute,
thegranting of the Category B licences, theexemption fromexport certificatesfor Category B operators,
and the specia additiona import licences given to Community producers when there was a natural
disaster in a Community banana zone, al created an incentive for the purchase and marketing of EC
bananas not enjoyed by imported bananas.

4.398 The Complaining parties considered that thesewere al plain violations of Articlelll of GATT
and other WTO obligations. It was not necessary for them to show that the EC' s violations had al ready
resulted in lower imports from Latin America. Asthe EC well knew, the Article! and Il obligations
required the EC to preserve equal conditions of competition; trade effects were irrelevant to that
guestion. Given that the EC reduced access for Latin American exportsin 1993, in the hopes that EC
and certain ACP bananas would eventually capture any growth in European consumption, fulfilment
of the Latin America tariff quota might become even more difficult in the next few years.

Article X:3 of GATT

4.399 Guatemala and Honduras submitted that the stipulation of Article X of GATT that al regulatory
requirements be imposed in a "uniform, impartial and reasonable manner”, was manifestly violated
by the Category B licensing requirements that caused licensing rights to accrue solely on the basis of
purchases from designated sources. This source-specific purchasing incentive wasintentionally partial
to EC and ACP interests. Article X disallowed this very type of partiaity in the administration of
trade regulations. Moreover, the "uniform, impartial and reasonable” standard arising out of
paragraphs 1 and 3 of Article X was negated by a licensing alocation procedure that conferred an
exclusive benefit on EC producers. Interpretive law had confirmed that a procedure that operated in
onefavourableway for certain interests and quite another, lessfavourableway, for othersdid not fulfil
the uniformity requirement of Article X.??> In short, every feature and effect of the Category B dlocation
- from its licensing tie to ACP/EC sources, to its comparatively burdensome import and distribution
requirements, to its exemption from the need to obtain export certificates from BFA countries and
finaly, to its selective distribution of licences to EC producers - deprived the Complaining parties of
their WTOrighttonon-discrimination, licensingfairness, andtrade-neutrality. TheEC wasaccordingly
obliged under the WTO, in the view of Guatemala and Honduras, to discontinue this measure without
delay.

4.400 Mexico aso claimed that the relevant provisions of the EC regime made a clear differentiation
between those provisions that would be applied to imports from non-ACP countries, including from
Latin America, and those applicable to imports from traditional ACP countries. This differentiation
resulted in the allocation of import licences to Category B operators for the importation of bananas
from non-ACP countries on the condition of having marketed or imported bananas from traditional
ACP countries. This differentiation of provisions relating to the supply source aso violated
Article X:3(a) of GATT because it could not be considered as "uniform” and "impartia".

245econd Banana panel, para. 148.

25N ote by the Director-General, L/3149 (29 November 1968). Seealso Dessert Apples, BISD 36593, para. 6.5 (adopted
22 June 1989).
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4.401 The United States dso considered these origin-based criteriato be inconsistent with Article X:3,
which the EC had admitted prohibited discrimination as between contracting parties.

4.402 TheEC recalledthegeneral issue of the applicability of Articles [11:4and X of GATT to border
measures and stressed that the licensing system for the administration of the EC banana tariff quota
was applied at the border at the moment of importation and not after the bananas had cleared customs.
Therefore, the EC argued, all the arguments based on Article X should be rejected aong with those
based on Article I11:4.

4.403 Asdiscussed earlier, the Complaining parties considered that Article X:3 of GATT required
Members to administer trade rules in a"uniform, impartial and reasonable manner." The laws and
practices covered by Article X comprised all "trade regulations," whichincluded, among many others,
licensing regulations.

Article XIIl of GATT

4.404 As set out with the arguments concerning Article I:1 of GATT, Guatemala and Honduras
submitted that Regulation 404/93 stipul ating the specifically defined " operator” categories, in particular
Category B, required that tariff quota suppliers terminate pre-Regulation 404/93 commercid relationships
and forge entirely new ones. This undesirable and inflexible commercia reconfiguration disrupted
conditions of trade and market competitivenessfor third country and non-traditional ACP bananas and
wascontrary to anumber of GATT articlesand WTO agreements. ArticleXIll:1of GATT in particular
banned al import restrictions that were differentiated on the basis of foreign origin by providing that:

"[n]o prohibition or restriction shall be applied by any contracting party on the importation
of any product of the territory of any other contracting party ... unless the importation of the
like product of al third countries ... is similarly ... restricted.”

Previous panels had applied this principle to import licensing administration that varied by supplying
country.?®  Although the second Banana panel reviewed category allocations and found that no
discriminationamong supplying countriesoccurredtherefrom, thefactsdid not, accordingto Guatemala
and Honduras, support an affirmation of that finding. The Complaining parties concurred with that
panel’ s conclusion that the category requirements, in strict isolation, did not themselves discriminate
among supplying countries. Discrimination among supplying countries became readily apparent,
however, whenthoseall ocation ruleswere contrasted with theimport arrangement avail ablefor bananas
of ACPorigin. Tariff quotasuppliershad toenter bananasthrough specialy designated EC middiemen
even though a substantia portion of those middlemen previously did not import and distribute tariff
guotabananas. Traditional ACP suppliers had been permitted to maintain their historical commercia
rel ationships across-the-board, sparing them the severe disruption effectuated by category allocations.
Such import licensing discrimination among supplying countries could not be considered to be in
conformity with Article XIl11:1.

4.405 The EC recaled its view that it was a mistake to consider that a tariff quota was an "import
restriction” while the unadopted second Banana panel report excluded this argument and no evidence
of a different reality had been shown and also that it was evident that the fact that two separate and
independent regimes, the ACP traditional and the EC tariff quota, had margina differences in their
respective licensing systems was neither in itself a violation of any GATT provision, nor was there

2Dessert Apples, BISD 365/93, paras. 12.20-12.21 (adopted 22 June 1989); "EEC - Quantitative Restrictions Against
Imports of Certain Products from Hong Kong", BISD 305129, paras. 31-33 (adopted 12 July 1983).
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evidence of any violation of GATT provisions by any of thetwo systems. Furthermore, inthe opinion
of the EC, the two systems did not create any substantia difference in their external effects on the
imported bananas from different origins; the only discrepancies remaining were on the side of the
internal procedures to be followed by the competent authorities.

4.406 As discussed above, the Complaining parties responded to this assertion by noting that
Article XI111:1 prohibited the application of arestriction to products of one Member that was not also
applied to products of other countries. Although the EC insisted that the regime for administering
thetariff quotawas entirely separate, Regulation 404/93 only created oneregime, not two. Regardless
of how many regimesmight beat issue, however, Article XII1 still required that importsfromall sources
be similarly restricted.

Claims under the Licensing Agreement
Article 1.2 of the Licensing Agreement

4.407 Ecuador noted that Article 1.2 of the Licensing Agreement required that Members "ensure
that administrative procedures used to implement import licensing regimes are in conformity with the
relevant provisions of the GATT 1994 ... with a view to preventing trade distortions that may arise
from an inappropriate operation of those procedures.” The Category B alocation scheme, as explained
above, did not comply with the GATT 1994 and created significant trade distortions. TheEC’sfailure
to eliminate this scheme was adirect violation of Article 1.2. Asthe previous discussion made clear,
the allocation of licences to Category B operators was clearly not enacted "with a view to preventing
tradedistortions.” Infact, theallocation of licences of Category B operatorswasin large part designed
to create trade distortion by increasing the marketing of EC and traditional ACP bananas. Article1.2
of the Licensing Agreement was designed precisely to prevent these types of trade distortive measures.

4.408 According to Ecuador, the exemption of the Category B operators from the requirement to
match specia export certificates with import licences as a condition for importing from BFA countries
provided an extra incentive for operators to obtain Category B licences which in turn created trade
distortions and reinforced the national treatment and MFN incompatibility inherent in the original
dlotment to Category B operators. Article 1.2 of the Licensing Agreement, which required that licensing
procedures be in conformity with the GATT and implemented "with a view to preventing trade
distortions," was devised precisely to prevent these types of trade distortive measures.

4.409 Intheview of Mexico, by violating Article I:1 of GATT, the export certificate requirement
needed for Category A and C operatorstoimport bananasfrom BFA countries, alsoviolated Article 1.2
of the Licensing Agreement.

4.410 TheEC submitted that as no breach of thecited GATT provisions had been proved, the claims
concerning Article 1.2 of the Licensing Agreement should be rejected.

Article 1.3 of the Licensing Agreement

4.411 Ecuador recalled that Article 1.3 of the Licensing Agreement stated that the rules for import
licensing procedures had to be neutral in application and be administered in afair and equitable manner.
Category B operatorswerenot required to match their import licenceswith thespecia export certificates
when they imported BFA bananas which eased the importation of third-country bananas for those
operators. The exemption thus reinforced the incentive to market EC and traditiona ACP bananas
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in order to obtain Category B licences. The exemption of Category B operators from the requirement
to present special export certificates in order to import BFA bananas was, according to Ecuador, not
neutral and was not administered in a fair and equitable manner, and was therefore in violation of,
inter alia, Article 1.3 of the Licensing Agreement.

4.412 Guatemala and Honduras also claimed that licensing requirements that built in purchasing
incentives for specified sources had equdly to fal the standards of Article 1.3 of the Licensing Agreement
that al licensing rules be "neutra in application and administered in a fair and equitable manner."
Asorigin-specific purchasing incentives could not be considered " neutral,” "fair," or "equitable" under
any possible definition of those terms, the Category B provisions should, in the opinion of Guatemala
and Honduras, beinvalidated. Moreover, Guatemalaand Honduras claimed, the source-discriminatory
application of operator limitations likewise could not be said to satisfy the stipulation in Article 1.3
of the Licensing Agreement that licensing procedures be "neutral," "fair and equitable” in application
and administration. Neutrality, fairness, and equity could hardly be considered present when the
Complainants bananaswere subject to category allocationsthat constrained flexibility, disrupted trade
flows, and distorted prices, while EC and traditional ACP bananaimportation and distribution were
completely free of such constraints.

4.413 The United States argued that Article 1.3 of the Licensing Agreement provided in relevant
part that "[t]he rules for import licensing procedures shall be neutral in application.” Nothing could
befurther from "neutral" than a scheme which awarded nearly athird of the licences to import bananas
from Latin America to entities based on their marketing of bananas from competing sources - EC
members States or ACP countries. As such, the distribution of licences to Category B operators, and
the exemption they were provided with respect to export certificate requirements, were blatantly
inconsistent with Article 1.3.

4.414 The Complaining parties argued that the EC’s licensing scheme had deliberately alocated
third-country licences to firms with no history of importing from third countries, and therefore was
inconsistent with the neutraity requirement of Article 1.3 of the Licensing Agreement.

4.415 The EC submitted that there was evidence that the Complaining parties were not very sure
of the actua correctness of the legal anaysis of the unadopted second Banana panel report. Thiswas
indicated by the fact that, while contesting the violation of Articlell1:4, and therefore considering that
the EC banana licensing system was an internal measure, they had affirmed the violation by the same
EC provisionsof theLicensing Agreement and, in particular, Articles1.3and 3.2. Thesewerecertainly
not related to internal measures sincethe Licensing Agreement provided for rulesfor "import licensing
regimes requiring the submission of an application or other documentation ... to the relevant
adminigtrative body as prior condition for importation into the custom territory of theimporting Member"
(Article 1.1). Nevertheless, the EC was of the view that the legally correct interpretation of the EC
banana licensing system as a border measure at the moment of the importation did not imply that those
measures violated any GATT rules including Article 1.3 of the Licensing Agreement.

4.416 In respect of that Article, the EC argued that the Complaining parties had put the emphasis
on thealleged violation of the obligation of neutrality under that provision, whileacorrect and complete
guote of the Article would disclose that: " The rules for import licensing procedures shall be neutra
in application and administered in afair and equitable way." The CONTRACTING PARTIES had
agreed on atext that explicitly required neutraity in the application and administration of the rules
creating a particular licensing scheme. Nowhere in that Article the CONTRACTING PARTIES
committed themsel ves not to shape a particular import licensing procedure in the way that the EC has
adopted, whereall operators of any country arefreely competing within and among different categories
asset out in Article 19 of EC Regulation 404/93. Within that particular licensing scheme, neutrality



WT/DS27/RIMEX
Page 159

is absolutely respected and no evidence has been shown to the contrary. Any operator can be eigible
for any category licenceif it fulfilsthe abjective conditionsherein. No evidence had been further shown
that the licensing scheme was administered in an unfair and unequitable manner. The word "manner"
was normally defined, according to the EC, as"away of doing something or away in which athing
is done or happens' (American Heritage Dictionary of the English language). So the Complaining
parties should have demonstrated that the way that licensing scheme (the "thing" in the definition) is
administered ("happens' in the definition) is unfair and inequitable. The Complaining parties were,
on the contrary, trying to demonstrate through Article 1.3 that the licensing scheme itself was unfair
(which was in any case unfounded): but this had nothing to do with the way the Licensing Agreement
was agreed upon or the common will of the CONTRACTING PARTIES that was expressed in the
wording.

4.417 The Complaining parties retorted that the EC sought to satisfy its burden of explaining its
discriminatory and burdensomeregime by urging an unduly narrow reading of theLicensing Agreement
to cover only licensing "procedures,” which it defined to exclude operator eligibility criteria. The
distinction between procedure and digibility was, in the opinion of the Complaining parties, afase
one. The EC's claim ignored the considerable administrative burdens associated with the tariff quota
eigibility criteria. The EC had acknowledged the procedural character of licensing distributions by
stating that Category B " providesthe meansto managing ... theimportation of third-country bananas'.
Moreover because they were far more onerous on Latin American imports than on ACP imports they
were not "neutral” under Article 1.3.

Article 3.2 of the Licensing Agreement

4.418 The Complaining parties noted that Article 3.2 of the Licensing Agreement provided that
"[nJon-automatic licensing shall not have trade-restrictive or distortive effects on imports additiona
to those caused by the imposition of the restrictions.” The Category B criteria had distortive effects
on trade by creating linkages between imports of Latin American bananas on the one hand, and ACP
or EC banana purchases on the other.

4.419 Ecuador argued that for the same reasons that the Category B licence dlocation scheme violated
Article 1.2 of the Licensing Agreement, the scheme aso violated Article 3.2. The trade distortive
effects caused by the Category B allocation scheme were clearly in addition to those caused by the
tariff quotaitself. Whereas the tariff quota was designed to limit the access of foreign bananas, the
Category B dlocation scheme distorted trade by providing an incentive to market EC and traditiona
ACP bananas. The scheme therefore conflicted, according to Ecuador, with the requirements of
Article 3.2.

4.420 Mexico argued that the very nature of the EC banana import licensing regime was designed
to promote marketing of EC bananas and bananas from ACP countries at the expense of bananaimports
from other countries, including from Latin America. The requirement for Category B operators to
market EC and ACP bananas in order to obtain licences to import non-ACP bananas, including Latin
American bananas, wasrelevant here. Thisaction distorted, according to Mexico, the EC import trade
patterns by supply source because it granted a clear advantage to imports from ACP countries to the
detriment of those originating in non-ACP countries, including the Latin American countries. The
advantage for ACP countries had two different aspects: firstly, there was the requirement to import
ACP bananas in order to be able to import non-ACP bananas, and secondly, there was the fact that
ACP countries were not subject to the requirements imposed by the EC regime on non-ACP banana
imports, relating to the allocation of licences to operators. The distribution of licences according to
thetypeof operator, including Category B operatorswasnot absol utely necessary according to Mexico.
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4.421 Mexico was aso of the view that the requirement of obtaining an export certificate to import
bananas from BFA countries to the EC represented an element that contributed to the distortion of
import trade for non-ACP countries, because besides discouraging Category A and C operators from
importing bananas from BFA countries, it exempted Category B operators from this requirement.
This violated Article 3.2 of the Licensing Agreement.

4.422 Guatemala and Hondur as also considered that the proscription in Article 3.2 against "trade-
distortive", non-automaticlicensing wascontravened by the Category B provisions. With non-automatic
licensing provisionsin place that tie alicensing advantage to the purchase of bananas from certain sources
on arolling three-year basis, sourcing distortions were both intended and inevitable. Moreover, those
category allocations had rescinded pre-Regulation 404/93 commercia relationships and forced new
ones with entities that were never sufficiently competitive to market Latin American bananas prior
to Regulation 404/93; introduced price distortions by specifying arbitrarily defined categories of
eigibility; curtailed import flexibility; and otherwise havethrown into disarray the marketing of Latin
America bananas. Under any conceivable interpretation of the Article 3.2 standard, in the opinion
of Guatemalaand Hondur as, theseeffectsmust be considered tradedistortions additional tothosearising
from the tariff quota volume limitation at the border. When contrasted with the entirely unrestricted
terms of purchase and distribution available to ACP and EC suppliers, these allocation requirements
served to shift EC purchasing preferences towards ACP and EC sources, thereby restricting and distorting
thetrade of Guatemalaand Hondurasover timebeyond that caused by thetariff quotavolumelimitation.
Thetrade-restrictive and -distortive effects banned under Article 3.2 of the Licensing Agreement were,
thus, squardly implicated by category allocations.

4.423 Incontrast tothesystem for traditional ACP bananas, theUnited Statesargued, Latin American
imports were subject to rules, e.g. distribution of licences on the basis of Category B operator criteria
that attempted to shift imports away from those who had the skill, distribution networks and infrastructure
to sl them, and toward those with little or no experience in importing bananas from Latin America,
or in some cases, from anywhere else. These distributions were in themselves burdensome, and
inconsistent with the general internationa principle of distributing licencesto those who had performed
and/or could efficiently perform, the actual importation.?’

4.424 TheEC recdledthat initsview, the Complaining partieswerenot very sureof thelegal analysis
of the unadopted second Banana panel concerning Article I11:4 - which considered that the EC banana
licensing system was an internal measure - because they were claiming a violation by the same EC
provisions of the Licensing Agreement and in, particular, Articles 1.3 and 3.2. These were certainly
not related to internal measures. Nevertheless, the EC was of the view that the legally correct
interpretation of the EC bananalicensing system as aborder measure at the moment of the importation
did not imply that those measures violated any GATT rules, including Article 3.2 of the Licensing
Agreement.

4.425 With respect to that Article, apart from unmotivated and unsubstantiated statements hinting
that as aresult of the Category B provisions, distortionswere both intended and inevitable or that trade
dis