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L INTRODUCTION
A. Background
1. Complaint of Japan
1.1 On 4 October 1996, Japan requested consultations with Indonesia pursuant to Article 4 of

the Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU"), Article
XXII:1 of the General Agreement on Tariffs and Trade 1994 ("GATT 1994") and Article 8 of the
Agreement on Trade-Related Investment Measures (the "TRIMs Agreement") regarding certain
measures affecting the automotive industry of Indonesia (WT/DS55/1).

1.2 On 29 November 1996, Japan requested additional consultations with Indonesia regarding
the National Car Programme under Articles 1 and 4 of the DSU, Article XXII:1 of GATT 1994 and
Articles 7 and 30 of the Agreement on Subsidies and Countervailing Measures (the "SCM
Agreement") (WT/DS64/1).

1.3 On 5 November and 3 December 1996, Japan and Indonesia held the consultations
requested on 4 October 1996. On 3 December 1996, also in Geneva, Japan and Indonesia held the
consultations requested on 29 November 1996. No mutually satisfactory solution was reached.

1.4 On 17 April 1997, Japan requested the establishment of a panel, pursuant to Articles 4.7
and 6.1 of the DSU, Article XXII[:2 of GATT 1994, Article 8 of the TRIMs Agreement, and
Article 30 of the SCM Agreement. Japan requested the panel to examine the consistency of various
measures under the National Car Programme with Articles I:1, III:2, ITI:4, X:1 and X:3(a) of GATT
1994, Article 2 of the TRIMS Agreement, and Articles 3.1(b) and 28.2 of the SCM Agreement.

2. Complaint of the European Communities

1.5 On 3 October 1996, the European Communities requested consultations with Indonesia
pursuant to Article 4 of the DSU, Article XXII of GATT 1994, Article 8 of the TRIMs Agreement
and Articles 7 and 30 of the SCM Agreement, with respect to certain measures affecting the
automobile industry (WT/DS54/1).

1.6 The European Communities and Indonesia held consultations on 6 November 1996 and on
5 December 1996. No mutually satisfactory solution was reached.

1.7 On 12 May 1997, the European Communities requested the establishment of a panel
pursuant to Article XXIII:2 of GATT, Article 6 of the DSU, Article 8 of the TRIMs Agreement (to
the extent that it incorporates by reference Article XXIII of GATT) and Articles 7.4 and 30 of the
SCM Agreement (to the extent that Article 30 incorporates by reference Article XXIII of GATT).
The European Communities requested the panel to examine the consistency of the measures
identified with Articles I:1, III:2 and III:4 of GATT 1994, and Article 2 of the TRIMS Agreement.
The European Communities also requested the panel to examine its complaint that the measures
identified constitute "specific subsidies" within the meaning of Articles 1 and 2 of the SCM
Agreement which cause "serious prejudice” to the Community's interest in the sense of Article 6 of
that Agreement.

1.8 The European Communities also requested, in conjunction with its request for
establishment of a panel, that the Dispute Settlement Body initiate the procedure provided in
Annex V of the SCM Agreement pursuant to point 2 of that Annex.
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3. Complaint of the United States

1.9 On 8 October 1996, the United States requested consultations with Indonesia pursuant to
Articles 1 and 4 of the DSU, Article XXII:1 of GATT 1994, Article 8 of the TRIMs Agreement (to
the extent it incorporates by reference Article XXII of the GATT 1994), Articles 7 and 30 of the
SCM Agreement (to the extent Article 30 incorporates by reference Article XXII of the GATT
1994), and Article 64 of the TRIPS Agreement (to the extent it incorporates by reference
Article XXII of the GATT 1994) regarding certain measures affecting trade and investment in the
motor vehicle sector (WT/DS59/1).

1.10  The United States and Indonesia held consultations on 4 November 1996 and 4 December
1996, but failed to reach a mutually satisfactory solution.

1.11  On 12 June 1997, the United States requested the establishment of a panel pursuant to
Atrticle 6 of the DSU, Article XXIII:2 of the GATT 1994, Article 8 of the TRIMs Agreement (to
the extent it incorporates by reference Article XXIII of the GATT 1994), Articles 7.4 and 30 of the
SCM Agreement (to the extent Article 30 incorporates by reference Article XXIII of the GATT
1994), and Article 64 of the TRIPS Agreement (to the extent it incorporates Article XXIII of the
GATT 1994). The United States requested the panel to examine the consistency of the measures
identified with Articles I:1, III:2, III:4 and III:7 of GATT 1994, Articles 3, 20, and 65 of the TRIPs
Agreement, Article 28.2 of the SCM Agreement, and Article 2 of the TRIMS Agreement. The
United States also requested the panel to examine its complaint that the measures identified
constitute "specific subsidies" within the meaning of Articles 1 and 2 of the SCM Agreement
which cause "serious prejudice" to the United States' interest in the sense of Article 6 and 27 of that
Agreement.

1.12 The United States also requested, in conjunction with its request for establishment of a
panel, that the Dispute Settlement Body initiate the procedure provided in Annex V of the SCM
Agreement pursuant to point 2 of that Annex. The United States noted that this procedure had
already been invoked in the context of the European Communities' parallel request for
establishment of a panel, and requested that the information-gathering process on the United States
and European Communities claims be combined into a single exercise.

B. Establishment and Composition of the Panel

1.13 At its meeting on 12 June 1997, the DSB established a panel pursuant to requests by Japan
and the European Communities (WT/DS55/6-WT/DS64/4, and WT/DS54/6, respectively). At its
meeting of 30 July 1997, the DSB agreed to the United States' request for establishment of a panel
(WT/DS59/6), and also agreed, as provided for in Article 9 of the DSU in respect of multiple
complainants, that the Panel established on 12 June 1997 to examine the complaints by Japan and the
European Communities would also examine the United States' complaint.

1.14  The terms of reference of the Panel are the following:

"To examine, in the light of the relevant provisions of the covered agreements cited
by Japan in document WT/DS55/6-WT/DS64/4, by the European Communities in
document WT/DS54/6, and by the United States in document WT/DS59/6, the matter
referred to the DSB by Japan, the European Communities and the United States in
those documents and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements".
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1.15  Pursuant to a joint request by Japan and the European Communities, and as provided for in
paragraph 7 of Article 8 of the DSU, on 29 July 1997 the Director-General composed the Panel as
follows:

Chairman: Mr. Mohamed Maamoun Abdel Fattah

Members: Mr. Ole Lundby
Mr. David John Walker

1.16  India and Korea reserved their rights as third parties to the dispute.

C. Information-Gathering Procedure under Annex V of the SCM Agreement

1.17  Atits meeting of 12 June 1997, the DSB agreed to the European Communities' request for the
initiation of the Annex V procedure, and pursuant to paragraph4 of Annex V, designated
Mr. Stuart Harbinson as its representative for purposes of that procedure.

1.18  The 60-day period for the information-gathering procedure provided for in Annex V to the
SCM Agreement with respect to the European Communities' complaint began on the date of
establishment of the Panel to hear the European Communities' and Japan's claims, 12 June 1997, and
ended on 11 August 1997.

1.19  The United States also invoked the 60-day information-gathering procedure provided for in
Annex V to the SCM Agreement. Because the United States joined the dispute as a party only on
30 July 1997, the 60-day period related to its claims was a separate, later period, which ended
22 September 1997. All parties agreed that first submissions by complainants should be due four
weeks after the end of the second phase of the Annex V procedure (related to the United States'
claims), so that all information developed through that procedure could be used in the preparation of
the first submissions. This postponement of the deadline for first submissions, to take account of both
phases of the Annex V procedure, necessitated an equal postponement of the rest of the Panel's
timetable.

D. Panel Proceedings

1.20  The Panel met with the parties on 3/4 December 1997 and on 13/15 January 1998. The Panel
met with the third parties on 4 December 1997.

1.21  On 11 December 1997, the Chairman of the Panel informed the DSB that the Panel would not
be able to issue its report within six months of the composition and establishment of the terms of
reference of the Panel. The reasons for the delay are the postponement of the schedule due to the
Annex V procedure, as discussed above and set forth in WT/DS55/9-WT/DS64/7-WT/DS54/9-
WT/DS59/8.

IL. FACTUAL ASPECTS

2.1 This dispute concerns a series of measures maintained by Indonesia with respect to motor
vehicles and parts and components thereof. The following is a summary of the factual information
presented to the Panel, with respect to the tax and tariff treatment of imported motor vehicles and
parts and components thereof, and with respect to the measures at issue.
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A. Tax and Tariff Treatment in Indonesia of Imported Completely Built-Up Motor Vehicles

2.2 Completely Built-Up motor vehicles ("CBUs") imported into Indonesia are subject to
luxury tax as set forth in Table 10 below, as well as to import duties. Indonesia's current import
duty rates on CBUs are as follows:

Table 1
Import Duty Rates on CBUs
Vehicle Category Import Duty
Motor Vehicles for the Transport of 200%
Persons
Sedan (Unit)
Commercial Motor Vehicles' 80%
Category I (Unit) 70%
Category II/III (Unit) 105%
Category IV (Unit) 5%
Category V (Unit)
B. Measures at Issue
2.3 The measures at issue are the measures comprising: (1) "the 1993 Incentive System",

which was amended in 1995 and 1996 (referred to herein as the "1993 programme"), (2) "the
National Car Programme", which encompasses the so-called "February 1996 programme" and "the
June 1996 programme", and (3) a $US690 million loan® to PT Timor Putra Nasional ("PT TPN" or
"TPN"). All complainants raise claims with respect to the National Car Programme, and the
European Communities and the United States also raise claims with respect to the 1993
programme. In addition, the United States raises claims with respect to the $US690 million loan.
These measures can be summarized as follows:

1. "1993 Programme"

2.4 In 1993, Indonesia adopted the so-called 1993 Incentive System. The 1993 Incentive
System consists of:

' The commercial vehicle categories are defined as follows:

I Gross Vehicle Weight up to 5 tons, with single drive-axles.

II Gross Vehicle Weight exceeding 5 tons up to 10 tons.

III Gross Vehicle Weight exceeding 10 tons up to 24 tons.

v Gross Vehicle Weight up to 5 tons, with double drive-axles.

A% Gross Vehicle Weight exceeding 24 tons.

* These designations are used in this report for convenience. The United States has argued that the
National Car Programme is all a single programme, comprised of the February 1996 measures, the June 1996
measures and the $US690 million loan to TPN. Japan's view is that most of Government Regulation No.
20/1996 and Government Regulation No. 36/1996 are not related to "national motor vehicles" and are outside
the scope of the "National Car Programme".
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(a) import duty relief (reductions or exemptions) on imports of automotive parts and
accessories based on (1) the per cent of local content of the finished motor vehicle
in which the parts are used, and (2) the type of vehicle in which the parts are used.

(b) import duty relief on imports of “subparts” used to make automotive parts and
accessories based on (1) the per cent of local content of the completed part or
accessory, and (2) the type of motor vehicle in which the part or accessory is used.

(©) exemption from or reduction of luxury sales tax on goods for certain categories of
motor vehicles.

(a) Decree No. 114/1993

2.5 The first decree in the 1993 programme was Minister of Industry Decree
No. 114/M/SK/6/1993 (June 9, 1993) (“The Determination of Local Content Levels of
Domestically Made Motor Vehicles or Components”).> Decree No. 114/1993 defines "local
components" or "local sub components" as "parts or sub parts of Motor Vehicles which are
domestically made and have Local Contents at a level of more than 40 per cent for [light
commercial vehicles and passenger cars] ... ".* The decree sets forth import duties dependent on
specified local content rates for passenger cars, commercial vehicles, and automotive parts and
components.

2.6 The local content rates and corresponding import duty rates applicable under this decree to
parts for passenger cars are set forth below:

Table 2
Passenger Car Parts
Local Content Rates Import Duty Rates
less than 20% 100%
20% to 30% 80%
30% to 40% 60%
40% to 60% 40%
more than 60% 0%

Thus, if the local content of a passenger car was less than 20 per cent, the importer paid an import
duty of 100 per cent on imported parts, etc.

2.7 The local content rates and corresponding import duty rates applicable under this decree to
parts for light commercial vehicles are set forth below:

? Indonesia Exhibit 8.

* As used herein, the term "light commercial vehicles" refers to commercial motor vehicles with a
gross vehicle weight up to 5 tons with single axle drives and commercial motor vehicles with a gross vehicle
weight up to 5 tons with double axle drives, including such vehicles as jeeps, vans, minivans, sports utility
vehicles, etc. The term "passenger car" as used herein refers to sedans and station wagons.
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Table 3
Light Commercial Vehicle Parts
Local Content Rates Import Duty Rates
less than 20% 40%
20% to 30% 30%
30% to 40% 20%
more than 40% 0%
2.8 The local content rates and corresponding import duty rates applicable under this decree to

parts for subparts for passenger cars and light commercial vehicles are set forth below:

Table 4
Subparts of Passenger Cars and Light Commercial Vehicles
Local Content Rates Import Duty Rates
less than 20% 40%
20% to 30% 30%
more than 30% up to 40% 20%
more than 40% 0%

(b) Decree No. 645/1993

2.9 The purpose of the second decree forming part of the 1993 Programme, Minister of
Finance Decree No. 645/KMK.01/1993 (June 10, 1993) (“The Relief of Import Duty on the Import
of Certain Parts and Accessories of Motor Vehicles for the Purpose of Automotive Assembling
and/or Manufacture”), is to authorize the incentives identified above under Decree No. 114/1993.

5 Indonesia Exhibit 36.
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() Decree No. 647/1993

2.10 A third decree forming part of the 1993 Programme, Minister of Finance Decree No.
647/KMK.04/1993 (June 10, 1993) (“The Kinds and Types of Motor Vehicles Subject to Sales Tax
on Luxury Goods™) provides reduced Indonesian sales tax on luxury goods for motor vehicles with
specified local content rates.® Specifically, passenger cars with cylinder capacities of 1600cc or less
and jeeps are subject to a luxury tax of 20 per cent provided that their local content exceeds 60 per
cent.” (An exception is made for motor vehicles used for public purposes, such as police vans,
ambulances, fire-engines, etc.). If the local content is not in excess of 60 per cent, the applicable
luxury tax rate is 35 per cent.

2.11  The local content rates and corresponding luxury tax rates applicable under this decree to
passenger cars with cylinder capacities of 1600 cc or less and jeeps are set forth below:

Table 5
Passenger Cars < 1600 cc and Jeeps
Local Content Rates Luxury Tax Rate
greater than 60% 20%
60% or less 35%

(d) Decree No. 223/1995

2.12  In 1995, through Minister of Finance Decree No. 223/KMK.01/1995 (May 23, 1995) (“The
Improvement of Decree of the Minister of Finance Number 645/KMK.01/1993 on the Relief of
Import Duty on Parts and Accessories of Motor Vehicles for the Purpose of Automotive Assembly
and/or Manufacture”), Indonesia modified the schedule of import duty rates corresponding to
specified local content rates.® The local content rates and corresponding import duty rates for
imported parts used in the manufacture or assembly of passenger cars and commercial vehicles
were modified as set forth below:

Table 6
Parts for Passenger Cars and Commercial Vehicles

Sedans and station wagons (HS 87.03)

Local content (%) Import duty (%)
less than 20 65

20-30 50

30-40 35

40-50 20

50-60 10

More than 60 0

% Indonesia Exhibit 33.

"Article 3 of Decree No. 647/1993 defines “jeeps” as “multi-purpose four wheeled motor vehicles,
with double differential gears, chassis, total g.v.w. of 5 (five) tons or less and capacity of transporting less than
10 (ten) people.

!Indonesia Exhibit 27.
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2.13

Pick-ups (HS 87.04), Minibuses (HS 87.02 or 87.03) and Jeeps (HS 87.03)

Local content (%) Import duty (%)
Less than 20 25

20-30 15

30-40 10

more than 40 0

Buses (HS 87.02) and Trucks (HS 87.04) with a total weight of more than 5 tons but not
more than 24 tons

Local content (%) Import duty (%
Less than 20 25

20-30 15

more than 30 0

Two-wheeled motor vehicles (HS 87.11)

Local content (%) Import duty (%
Less than 20 25

20-30 15

30-40 10

more than 40 0

The local content rates and corresponding import duty rates for imported subparts used in the

manufacture or assembly of parts and accessories for passenger and commercial vehicles were
modified as set forth below:

Table 7
Subparts of Passenger and Commercial Vehicles

Sedans and Station wagons (HS 87.03), Pick-ups (HS 87.04), Minibuses (HS 87.02 or
87.03) and Jeeps (HS 87.03)

Local content (%) Import duty (%
Less than 20 25

20-30 15

30-40 10

more than 40 0

Buses (HS 87.02) and Truck (HS 87.04) with a total mass of more than 5 tons but not
more than 24 tons

Local content (%) Import duty (%
Less than 10 25

10-20 15

more than 20 0

Two wheel motor vehicles (HS 87.11)

Local content (%) Import duty (%
less than 20 25
20-30 15
30-40 10

more than 40 0
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(e) Decree No. 36/1997

2.14  Minister of Finance Decree No. 36/KMK.01/1997 (January 21, 1997) ("The Granting of
Import Duty Relief to Certain Parts and Accessories of Motor Vehicles for the Assembly and or
Manufacturing of Motor Vehicles”)’ reissues the schedule of import duty relief set forth in Decree
No. 223/1995 in light of changes in the underlying customs statutes.

2. "The National Car Programme"

2.15 Two sets of measures have been identified by all parties under the 1996 National Car
programme:

2.16  The first set of measures - the February 1996 Programme - provides for the grant of “pioneer”
or National Car company status to Indonesian car companies that meet specified criteria as to
ownership of facilities, use of trademarks, and technology. Maintenance of pioneer status is
dependent on the National Cars' meeting increasing local content requirements over a three year
period. The benefits provided are exemption from luxury tax on sales of National Cars, and
exemption from import duties on parts and components.

2.17  The second set of measures - the June 1996 Programme - provides that National Cars
manufactured in a foreign country by Indonesian nationals and which fulfil the local content
requirements prescribed by the Minister of Industry and Trade, shall be treated the same as National
Cars manufactured in Indonesia, i.e. exempt from import duties and luxury tax. In accordance with
Decree 142/96, imported National Cars are deemed to comply with the 20 per cent local content
requirement for the end of the first production year if the overseas producer manufacturing the
National Cars “counter-purchases” Indonesian parts and components that account for at least 25 per
cent of the C&F value of the imported cars.

2.18  The United States alleges a third element of the National Car Programme - a series of loans,
totalling US$690 million with a maturity of 10 years, made on 11 August 1997, to TPN (the only
pioneer company) for TPN to carry out the national car project. The loans allegedly were made by a
consortium of state-owned and private banks at the direction of the Government of Indonesia, with
the state-owned banks providing at least 50 per cent of the financing.

(a) "The February 1996 Programme"

2.19  The so-called February 1996 programme consists of a series of decrees and regulations
published in February and March 1996.

(1) Presidential Instruction No. 2/1996

2.20  Presidential Instruction No. 2/1996 (“The Development of the National Automobile
Industry”) was issued on 19 February, 1996."° The purpose of Presidential Instruction No. 2/1996 is
“to continue to strengthen the self-reliance of the nation, particularly in providing means of land
transportation in the form of the production of a national car . . . ” Presidential Instruction No. 2/1996
directs the Minister of Industry and Trade, the Minister of Finance, and the State Minister for the
Mobilization of Investment Fund/Chairman of Capital Investment Coordinating Board to implement a
series of “provisions.”

‘Indonesia Exhibit 9.
YIndonesia Exhibit 1.
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2.21  First, Presidential Instruction No. 2/1996 directs these ministers collectively to implement
“measures in close coordination to realize as fast as possible the development of the national car
industry, which meets the following criteria: (a) the use of a brand name of its own; (b) domestically
produced; (c) the use of components which are domestically produced.”

2.22  Second, Presidential Instruction No. 2/1996 directs the Minister of Industry and Trade “to
foster, guide and grant facilities, in accordance with the use of provisions of laws in effect such that
the national car industry: (a) uses a brand name of its own; (b) uses components produced
domestically as much as possible; (c) is able to export its products.”

2.23  Third, Presidential Instruction No. 2/1996 directs the Minister of Finance to “grant the
following facilities in the field of taxation in accordance with regulations in force: (a) import duty
exemption for importation of components produced domestically as much as possible which still need
to be imported; (b) the assessment of the Value Added Tax at the rate of 10 per cent upon the
delivery of the produced automobiles; (c) payment of the Sales Tax on Luxury Goods which is owed
upon the delivery of the produced automobiles will be borne by the Government.”

2) Decree No. 31/1996

2.24  Also on 19 February 1996, Indonesia issued Minister of Industry and Trade Decree No.
31/MPP/SK/2/1996 (“The National Motor Vehicle™)."" Decree No. 31/1996 identifies its purpose as
“to implemen[t] Presidential Instruction No.2 of 1996 on the Development of the National Car
Industry ... in the framework of promoting industry ... .”

2.25  Decree No. 31/1996 sets forth the requirements for designation as a “national motor vehicle”.
Specifically, national motor vehicles are those which:

(a) are made domestically at production facilities owned by national industrial
enterprises or Indonesian corporations, the shares of which are wholly owned by
Indonesian citizens;

(b) use "a brand name of its own which has never been registered by any other party in
Indonesia and which is owned by an Indonesian companies/citizen"; and

() are "developed with technology, construction, design and engineering based on
national capability applied by stages."

The Decree also provides that “the motor vehicle industrial enterprise which produces national motor
vehicles in accordance with the requirements set forth in Article 1 will be granted the status of
‘Pioneer enterprise’.”

2.26  Decree No. 31/1996 sets forth a schedule of local content rates to be achieved by a “national
motor vehicle industrial enterprise given 'Pioneer status':

"Tndonesia Exhibit 2.
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Table 8
Local Content Schedule for National Motor Vehicle
Time Period Local Content Rate
end of the first year >20%
end of the second year > 40%
end of the third year > 60%

3) Decree No. 82/1996

2.27  The third measure issued on February 19, 1996, was Decree of the Minister of Finance No.
82/KMK.01/1996 (“The Improvement of the Decree of the Minister of Finance No.
645/KMK.01/1993 on the Grant of Import Duty Relief to Certain Parts and Components of Motor
Vehicles for the Assembly Purposes and/or Manufacture of Motor Vehicles as Previously Improved
by the Decree of the Minister of No. 223/KMK.01/1995”)."* Decree No. 82/1996 establishes that
parts and components imported by a producer/assembler of National Cars, for assembly or
manufacture of National Cars fulfilling the local content rates identified above, are exempted from
import duties.

4) Government Regulation No. 20/1996

2.28  The final measure issued on February 19, 1996, was Government Regulation No. 20 (“The
Amendment of Government Regulation No. 50 of 1994 Regarding the Implementation of Law No. 8
of 1983 on Value Added Tax on Goods and Services and Sales Tax on Luxury Goods as Amended by
Law No. 11 of 1994”)."" By this regulation, National Cars fulfilling the specified requirements,
including local content rates, were exempted from luxury tax.

2.29  Thus, Regulation No. 20/1996 established the following luxury tax structure:

2Indonesia Exhibit 21.
BIndonesia Exhibit 20.
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Table 9
Luxury Tax Rate Schedule
Type of Motor Vehicle Luxury Tax Rate
passenger cars > 1600cc
jeeps with local content £ 60% 35%
light commercial vehicles (other
than jeeps) using diesel 25%
passenger cars £ 1600cc
jeeps with local content > 60%
light commercial vehicles (other 20%
than jeeps) using gas
national motor vehicles 0%
(5) Decree of the State Minister for Mobilization of Investment Funds/Chairman of the

Investment Coordinating Board No. 01/SK/1996

2.30  On 27 February 1996, Indonesia issued Decree of the State Minister for Mobilization of
Investment Funds/Chairman of the Investment Coordinating Board No. 01/SK/1996 ("Investment
Regulations Within the Framework of the Realization of the Establishment of the National
Automobile Industry").'"* The decree provided that "to realise the establishment of [a] national car
industry, the investment approval will be issued to the automobile industry sector with tax facilities in
accordance with legal provisions enacted specifically for that purpose.”

(6) Ministry of Industry and Trade Decree No. 002/SK/DJ-ILMK/11/1996

2.31  On 27 February 1996, Decree No. 002/SK/DJ-ILMK/II/1996 of the Ministry of Industry and
Trade was issued."” This Decree designated PT Timor Putra Nasional (“TPN”) as "a pioneer national
motor vehicle enterprise." On 5 March 1996, Decision No. 02/SK/1996 of the State Minister for the
Mobilization of Investment Funds/Chairman of the Capital Investment Co-ordinating Board was
issued. This decision designated TPN "to establish and produce a National Car."

2.32  The National Car, the "Timor", was to be based on the design and other technology of the Kia
Sephia, model produced by Kia Motors of Korea. The Timor was to be produced initially in knock-
down form in Korea by Kia Motors, for export to Indonesia, where it was to be assembled at TPN's
facility at Karawang, Indonesia. (At the time that the February 1996 programme was announced,
construction of this facility had not yet begun.) TPN was to gradually increase the level of local
content of the Timor.

(b) "The June 1996 Programme"

2.33  The so-called June 1996 programme comprises a series of decrees issued in June 1996.

“Indonesia Exhibit 4.
SIndonesia Exhibit 41.
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(1) Presidential Decree No. 42/1996

2.34  On 4 June 1996, Presidential Decree No. 42/1996 (“The Production of National Cars”) was
issued.'® This Decree No. 42/1996 stated that:

National cars which are made overseas by Indonesia workers and fulfil the local
content stipulated by the Minister of Industry and Trade will be treated equally to
those made in Indonesia.

In other words, National Cars in fully built-up form could be imported free of duty and luxury tax, if
they were made by Indonesian personnel and fulfilled the local content requirements for the National
Car.

2.35  This Decree also provided that this tax and duty exemption would be granted only once for a
maximum period of one year, and would involve a total number of vehicles to be stipulated by the
Minister of Industry and Trade. In Minister of Industry and Trade Decree No. 1410/MPP/6/1996 (30
June 1996)"7, TPN was authorized to import 45,000 Timors pursuant to Decree No. 42/1996.

2) Regulation No. 36/1996

236 Also on 4 June 1996, Indonesia issued Government Regulation No.36/1996 (“The
Amendment of Government Regulation No. 50 of 1994 on the Implementation of Law No. 8 of 1983
on Value Added Tax on Goods and Services and Sales Tax on Luxury Goods as Amended by Law
No. 11 of 1994, as Lastly Amended by Government Regulation No. 20/1996”)."® Regulation No.
36/1996 made further revisions to the luxury tax on motor vehicles, which, as discussed, had been
most recently revised on 19 February 1996, in Regulation No. 20/1996.

2.37  Regulation No. 36/1996 established the following luxury tax schedule:

Indonesia Exhibit 6.
"Indonesia Exhibit 13.
¥Indonesia Exhibit 3.
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Table 10
Luxury Tax Rate Schedule

Type of Motor Vehicle Luxury Tax Rate

passenger cars 3 1600cc.

passenger cars with local content £ 60%.
jeeps with local content £ 60%. 35%
buses with local content £ 60%.

combis, minibuses, vans and pick-ups using
diesel as fuel, with local content £ 60%. 25%

combis, minibuses, vans and pick-ups using

gasoline as fuel with local content £ 60%.
20%

sedans and station wagons < 1600cc
manufactured in Indonesia with local
content > 60%.

combis, minibuses, vans and pick-ups using
gasoline or diesel as fuel, manufactured in 0%
Indonesia with local content with local
content > 60%.

buses manufactured in Indonesia.

motorcycles < 250cc manufactured in Indonesia.

national motor vehicles.

3) Decree No. 142/1996

2.38  As indicated, Presidential Decree No. 42/1996 permitted the “national motor vehicle” to be
produced abroad for a period of one year and still receive the duty and tax benefits of the National
Motor Vehicle programme, if the local content requirements for the National Car (20 per cent local
content for the first year) were met and the car was produced by Indonesian personnel.

2.39  The Decree of the Minister of Industry and Trade No. 142/MPP/Kep/6/1996, issued
5 June 1996 (“The Production of the National Cars”)" established guidelines for meeting the local
content requirement referred to in Decree 42/1996. Decree No. 142/1996 provides that “the
production of national cars can be carried out overseas ... on the condition that Indonesian parts and
components are used”, and then states further that “[t]he procurement of Indonesian-made parts and
components shall be performed through the system of counter purchase of parts and components of
motor vehicles by the overseas company carrying out the production and reexporting of national cars
to Indonesia.” In addition, the decree states that “[t]he value of the counter purchase ... shall be fixed
at the minimum of 25% (twenty-five per cent) of the import value of the national cars assembled
abroad (C&F value).”

YIndonesia Exhibit 7.
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240  In other words, counter purchases by the overseas producer of the National Car of Indonesian
motor vehicle parts and components worth at least 25 per cent of the C&F import value of the
imported National Cars would satisfy the local content requirements for the National Car.

4) Audit of TPN's performance under Decree 142/1996

241  Indonesia has submitted a letter to the Panel dated January 1998, containing the results of an
audit of TPN's compliance with the counterpurchase requirement of Decree No. 142/1996. The letter
indicates that TPN was found in the audit not to have met the counterpurchase requirement.

3. The US$690 million loan to TPN

2.42  The United States' claims include one additional measure, which it characterizes as a further
component of the National Car Programme: a loan provided on 11 August 1997. According to the
United States, at the direction of the Indonesian Government a consortium of four government-owned
banks and twelve private banks decided to disburse US$650 million in ten-year loans to TPN to carry
out the national car project. The United States also asserts that one of the Government-owned banks
involved previously had disbursed a US$40 million bridging loan to TPN, bringing the total loan
amount to US$690 million. According to the United States, the loans reportedly will carry an annual
interest rate of 3 per cent over the 3-6 month deposit rate, a maturity of 10 years, and a grace period of
3 years, and the four government-owned banks will provide one-half of the $650 million loan.

243  On 25 February 1998, Indonesia notified the Subsidies Committee that, as of 21 January
1998, it had terminated all subsidies previously granted under the National Car programme. On
2 March 1998, Indonesia notified the Panel and requested the Panel to terminate the dispute
settlement proceeding, at least as it relates to the 1996 National Car programme measures.

C. Notifications by Indonesia to WTO Committees

244  On 23 May 1995, Indonesia made a notification with respect to the 1993 Incentive System to
the TRIMs Committee under Article 5.1 of the TRIMs Agreement (G/TRIMS/N/1/IDN/1). On
28 October 1996, Indonesia notified the TRIMs Committee that it was “withdrawing” its notification
related to automobiles because it considered that its programme was not a TRIM
(G/TRIMS/N/1/IDN/1/Add.1); on the same day Indonesia made a notification with respect to its 1993
Incentive System and its 1996 National Car programme to the SCM Committee (G/SCM/N/16/IDN).

III. FINDINGS AND RECOMMENDATIONS REQUESTED BY THE PARTIES®

A. Japan

3.1 Japan requests the Panel to find that:

(a) the luxury sales tax exemption with regard to domestically produced National Cars
pertaining to the February 1996 National Car Programme measures identified®' is
inconsistent with Article II1:2 of GATT 1994, since imported automobiles are subject
to luxury sales tax in excess of that applied to the like domestic products (i.e.
National Cars);

®The descriptions in this section of the findings and recommendations requested by the parties are as
they appear in the parties' submissions. These descriptions do not necessarily correspond to the parties' claims
as identified in their requests for a panel.

“Decree Nos. 114/1993, 645/1993.
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(b) the local content requirements with regard to domestically produced National Cars
pertaining to the February 1996 National Car Programme measures identified are
inconsistent with Article III:4 of GATT 1994, since the requirements accord to
products imported from Japan treatment less favourable than that accorded to like
domestic products;

() the local content requirements and the exemption from customs tariff and luxury sales
tax pertaining to the February 1996 National Car Programme measures identified are
trade related investment measures as stipulated in paragraph 1(a) of the Illustrative
List annexed to the TRIMs Agreement, and are therefore inconsistent with Article 2
of the TRIMs Agreement;

(d) the customs tariff exemption with regard to the import of automotive parts and
components and the sales tax exemption pertaining to the February 1996 National
Car Programme measures identified are inconsistent with Article I:1 of GATT 1994,
since the exemptions are not accorded to the like products originating in all other
members including Japan;

(e) the exemption from customs tariff and sales tax granted under the extended National
Car Programme of June 1996 solely to the completed automobiles originating in the
Republic of Korea is inconsistent with Article I:1 of GATT 1994, since the
exemption is not accorded to the like products originating in other Members
including Japan;

® the extended National Car Programme measures were not promptly published and
have not been administered in a uniform, impartial and reasonable manner, thus being
inconsistent with Articles X:1 and X:3(a) of GATT 1994.

3.2 Japan requests that the Panel recommend that Indonesia bring its measures into conformity
with its obligations under GATT 1994 and the TRIMs Agreement.

B. European Communities
33 The European Communities requests the Panel to find that:
(a) Indonesia violates the provisions of Article III:2, first sentence, by exempting from

the luxury sales tax the sales of the following categories of motor vehicles:

1) domestically manufactured motor cycles with engines of 250 cc or less;
(i1) combines, minibuses, vans and pick-ups using gasoline as fuel which
are manufactured domestically and have a local content of more than 60 per
cent;
(1ii) combines, minibuses, vans and pick-ups using diesel oil as fuel
which are manufactured domestically and have a local content of more than

60 per cent;

(iv) domestically manufactured buses;

2Presidential Decree No. 42/1996, Decree No. 142/1996.
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v) domestically manufactured sedans and stations wagons of
less than 1,600 cc with a local content of more than 60 per cent;

National Cars assembled in Indonesia by pioneer companies; and

imported National Cars.

the following measures favour the “use” by Indonesian car manufacturers of domestic
parts and components over “like” imported parts and components and are,
accordingly, inconsistent with Article I11:4 of GATT:

1) the exemption from the luxury sales tax of locally manufactured
combines, minibuses, vans and pick-ups with more than 60 per cent local
content;

(i1) the exemption from the luxury sales tax of locally manufactured
sedans and stations wagons of less than 1,600 cc with more than 60 per cent
local content;

(iii))  the exemption from the luxury sales tax of National Cars assembled
in Indonesia by pioneer companies meeting certain local content
requirements;

(iv) the exemption from the luxury sales tax of National Car