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III. trade policies and practices by measure

(1) Introduction

1. The United States maintains a transparent and largely open trade regime, although in a few important areas significant barriers to market access and other potentially distorting measures are maintained.  The United States systematically makes available information on the objectives and nature of its policy measures, and various independent bodies evaluate and report on their economic effectiveness.

2. Significant changes to U.S. import procedures have resulted from the security measures enacted in 2002.  New regulations require the electronic transmission to the U.S. authorities of information pertaining to U.S.-bound cargo prior to departure;  agreements have been concluded with several foreign seaports to screen U.S.-bound containers.  Also, the Bioterrorism Act of 2002 requires the registration of most food manufacturing and handling facilities, and prior notice to FDA of all food shipments destined to the United States.

3. The United States maintains a transparent system to establish technical regulations and SPS measures.  Compliance is largely the responsibility of suppliers and enforced through product liability laws.  Import bans are in place to enforce domestic environmental provisions governing the use of marine resources.  In the WTO, although a number of specific trade concerns have been raised about U.S. technical and SPS measures, none has resulted in a formal dispute during the period under review.

4. The United States accords MFN tariff treatment to all but one WTO Member (Cuba).  Most imports either enter the United States duty free or are subject to low tariffs;  all tariffs except two are bound.  In 2002, the average MFN tariff was just over 5% while the average for agriculture products (WTO definition) was nearly twice as high;  both averages were marginally lower than in 2000.  Some 7% of all tariffs exceed 15%;  these tend to be "sensitive" products, such as tobacco, certain dairy products, peanuts, cotton fibres, certain footwear, textiles and clothing products.  About 12% of tariffs consist of specific or compound rates;  these apply mainly to agricultural products, footwear and headgear, as well as watches and certain precision instruments.  The United States maintains an ad valorem tax on port use.

5. The United States extends tariff preferences unilaterally to numerous countries (Chapter II).  Many preferences granted on textile and clothing products are subject to content requirements on U.S.-produced inputs.  The number of different rules of origin has increased with the number of preferential tariff schemes, thus adding complexity to the U.S. trade regime.

6. Quantitative import restrictions for commercial purposes are currently in place under the provisions of the WTO Agreement on Textiles and Clothing, and pursuant to trade remedy laws.  Non-tariff border measures also include trade prohibitions for national security, health, and foreign policy reasons.

7. The United States considers trade remedies an integral part of the rules-based trading system.  Its active use of anti-dumping (AD) and countervailing duty (CVD) measures has continued to generate uncertainty for foreign exporters.  In 2001, the total number of AD investigation initiations reached its highest level since 1992, but initiations decreased substantially in 2002.  Initiations of investigations may affect exporters' trade performance, with preliminary duties applied in most cases.  In the WTO, trading partners have questioned the rules and methods used by the United States concerning AD and CV measures, including the continued application of the Byrd Amendment.  The latter has resulted in disbursements to affected domestic producers totaling US$840 million since FY 2001.

8. There has been only one safeguard investigation initiated under Section 201 since 2000 but the scope of the resulting measure was wide, affecting a relatively large number of steel products, and adding to the protection already afforded to these products through AD and CV orders.  At the request of several WTO Members, the safeguard measure was examined by the DSB;  the panel report concluded that the United States had acted inconsistently with some WTO provisions.

9. Imports are affected by U.S. measures that restrict foreign involvement in public procurement.  For procurement not covered by the plurilateral Agreement on Government Procurement or other international agreements, the Federal Government maintains "Buy American" restrictions.  Federal Government programmes to enhance small business participation are in place;  preferences are also applied by a number of States.  A "Balance-of-Payments" programme applies to certain Department of Defense procurement;  in 2001, this programme's application to civilian agency acquisitions was eliminated.
10. A central objective of U.S. trade policy is to expand markets for U.S. exporters.  With this objective, the Export-Import Bank provides officially supported loans, guarantees, and insurance.  Legislation has yet to be enacted to implement the recommendations of the DSB in respect of the Foreign Sales Corporation Repeal and Extraterritorial Income Exclusion Act of 2000, which was found to provide prohibited export subsidies.  A large number of foreign trade zones operate in the United States, and a duty drawback programme is in place.

11. The United States views the relationship between trade and competition policy as of great importance.  U.S. federal antitrust legislation covers all types of activities, including foreign trade, as well as a wide range of business practices.  Enforcement during the 2001-03 period continued to focus on the activities of international cartels.  New regulations to implement higher merger and acquisition notification thresholds have resulted in a lower number of notified mergers.
12. Assistance to domestic producers includes tax exemptions, financial outlays and credit programmes.  Many States offer investment incentives to attract businesses locally.  In 1995, the United States notified 13 state-trading entities to the WTO;  no notification has been made since 1997.
13. The United States considers that public policy aimed at protecting intellectual property rights (IPRs) helps to ensure a diverse and competitive marketplace, and it uses both bilateral and multilateral policy tools to enforce IPRs in the international arena.  Since 2001, the United States has implemented the Madrid Protocol, and adopted statutes to grant compensation for delays in processing patent applications, and to enhanced third-party participation in the re-examination of patents.

(2) Measures Directly Affecting Imports

(i) Customs procedures

14. The Customs and Border Protection (CBP), under the Directorate of Border and Transport Security in the Department of Homeland Security, is in charge of administering and enforcing customs regulations.  Until January 2003, the CBP was known as the U.S. Customs Service, and was part of the Department of Treasury.  These changes were brought about by the enactment of the Homeland Security Act in 2002 (Chapter II(2)).

15. Importers of goods into the United States are required to present entry documents as specified in the Customs Regulations.  Any amendment to these regulations is published in the Federal Register.
  Additional information regarding customs issues is also published in the Customs Bulletin and Decisions publication.  The principle underpinning U.S. customs policy is that of "informed compliance", whereby the CBP and the import community share the responsibility for ensuring compliance:  CBP commits to effectively communicate its requirements to the trading community;  and the people and businesses subject to those requirements are expected to conduct their regulated activities in accordance with U.S. laws and regulations.  This approach aims at an efficient use of limited customs resources, and allows the CBP to focus on areas of highest risk, in particular anti-terrorism.
16. The CBP strongly encourages operators to file import data electronically.  The Automated Commercial System (ACS) is used by the CBP to track, control, and process all commercial goods imported into the United States, although important changes in the system are under way (see below).  The Automated Broker Interface (ABI) is an integral part of ACS that permits participants to file import data electronically with the CBP.  Participants can be licensed customs brokers, importers acting on their own behalf, carriers, port authorities, or independent service centres.  In order to participate in the ABI, a letter of intent must be filed with CBP giving a brief description of the filer's current or planned computer systems and software, and the date of anticipated participation.  The company headquarters must be identified, as well as all participating offices.  Over 96% of all imports are filed through ABI.
17. According to the authorities, under the current 24-hour system (see below), some products are more apt to be examined than others.  While CBP maintains a programme of random examination throughout its automated systems, enforcement and security concerns based on country of origin and identity of companies involved, may also result in examination.  In addition, goods considered to be trade-sensitive, such as textiles and clothing products, are subject to a higher percentage of examinations than other commodities.  Examination can vary from an X-ray check of an entire sea container to X-ray and opening of individual boxes in a shipment.
18. Interested parties may appeal decisions related to customs issues to the United States Court of International Trade (CIT).  Appeals regarding customs duties are governed by the provisions of Section 516 of the Tariff Act of 1930 as amended (19 U.S.C. 1516).

19. A Customs Modernization Program has been under way since 2001.  It began with the introduction of the Automated Commercial Environment (ACE), which is due to replace the ACS for cargo imports.  It also introduced the International Trade Data System (ITDS), focusing on export operations.  ACE and ITDS will form a single Internet portal to provide a single electronic interface for the international business community to interact not only with CBP but also with other government agencies involved in import, export, and passenger movement through U.S. border crossings.

20. ACS and ACE will initially operate in parallel.  The ACE cargo processing system was initially scheduled to start operations in the spring of 2004 and continue in phases extending through 2006.
  In the wake of the September 2001 attacks, however, implementation was accelerated and the programme was redesigned towards enhanced security;  a number of measures taken to that effect have already resulted in important practical changes in customs operations, as described below.  ACE will now encompass both the Container Security Initiative (CSI) and Customs-Trade Partnership Against Terrorism initiative (C-TPAT).

(b) The Container Security Initiative (CSI)

21. In January 2002, the U.S. Customs (now CBP) launched the Container Security Initiative (CSI), whose objective is to prevent containerized cargo from being exploited by terrorists.
  Under the initiative, each participating country signs a "bilateral Declaration of Principle";  subsequently,  the CBP posts U.S. inspectors in foreign seaports to screen containers destined for the United States before they depart rather than after they arrive on U.S. shores.  According to the authorities, there is no government regulation establishing the CSI requirements.
22. The CSI uses intelligence and automated information to identify and target high-risk containers;  pre-screens containers identified as high-risk at the port of departure;  and uses tamper-evident containers.  The screening involves the operation of non-intrusive inspection (NII) equipment, such as large X-ray-type systems and radiation detection equipment.  The CBP pays for personnel overseas to implement the CSI (e.g., travel, offices, and computers equipment), but ports that do not have the NII equipment must purchase it before CBP deploys to the port.  Although most large ports already have this equipment it for their own import and compliance processes, many commercial ports world-wide do not.

23. The first phase of the CSI involved the selection by the U.S. Customs of the 20 largest foreign seaports, from which two thirds of cargo containers arriving in the United States originate.  Fifteen ports participate in the CSI (as at June 2003).

24. According to the CBP, no complaints have been received of cargo being delayed due to CSI implementation in any overseas port, and the posting of U.S. Customs officials in foreign ports that participate in CSI should make the movement of cargo containers more efficient.  The authorities  noted that cargo typically sits on the pier for several days waiting to be exported.  CSI targets containers and screens them before they depart during the waiting time at the port of export, so that when the container arrives in the U.S. it can be released immediately unless additional information has been received subsequently that would raise the level of concern about the container, or if the container has been tampered with.

25. Infringement proceedings were launched by the European Commission against the EU ports that participated in the CSI.
  The European Union expressed concern, in particular, about the trade distortion that may be caused by CSI among the ports that do and do not have such a programme in place, noting that such a bilateral approach may penalize smaller EU ports that have not signed agreements with the United States.  The European Commission is seeking a U.S.-EU agreement to replace the eight bilateral agreements; the authorities noted that negotiations are under way between the CBP and the Commission (in October 2003).

(c) The 24-hour Advance Vessel Manifest Rule

26. The 24-hour Advance Vessel Manifest Rule was introduced by the CBP in December 2002 following the passage of the Trade Act of 2002.
  The Trade Act of 2002 (Section 343) required the CBP to promulgate regulations providing for electronic transmission to customs of information pertaining to cargo destined for and from the United States prior to arrival or departure of such cargo.  Some of these requirements were further modified by the passage of the Maritime Port Security Act of 2002.
27. The 24-hour rule, as first published in the Federal Register on 8 August 2002, requires that the vessel's cargo declaration (form 1302 or its electronic equivalent), including 14 specific mandatory informational elements, must be notified to the CBP 24 hours before the cargo is loaded in a foreign port, and that the data be provided in electronic form.
  This rule is effective since December 2002, and applies both to CSI and non-CSI ports.  The mandatory specific information is shown in Box III.1.  The new data requirements brought by the 24-hour rule to the cargo declaration include the last foreign port before the vessel departs for the United States;  in addition, the data element "Place of Receipt" became mandatory for all carriers.  Also, information on the shipper, consignee, and products must now be provided in more detail.
28. According to a CBP press release, CBP reviewed more than 2.4 million bills of lading in the period 2 February to 29 April 2003.
  About 260 containers with inadequate cargo descriptions were denied loading for violation of the 24-hour rule.  Most of these violations were resolved in time for the shipment to make its planned voyage.  Effective 4 May 2003, CBP started to issue "Do Not Load" messages for any containerized cargo with invalid or incomplete cargo description.  Until then, enforcement efforts had focused only on significant violations of the cargo description requirements.  CBP also issues monetary penalties for late submission of cargo declarations:  carriers may be assessed a US$5,000 penalty for first violation and US$10,000 for any subsequent violation.

29. The 24-hour rule also applies to cargo passing through the United States that is not destined to be unloaded in a U.S. port;  U.S. seaports will also have the authority to issue monetary penalties for foreign cargo remaining on board (FROB) that does not conform to the Rule upon arrival in the United States.
  Non-vessel-operating common carriers (NVOCCs) may also be assessed damages.

(d) The Customs-Trade Partnership Against Terrorism and other security initiatives

30. The Customs-Trade Partnership Against Terrorism (C-TPAT), which was launched in May 2002, is a joint government/business initiative to strengthen security throughout the overall supply chain and at the border.  Under this programme, businesses undertake to conduct comprehensive self-assessments of their supply chain using the security guidelines developed jointly with the CBP, and they must familiarize companies in their supply chain with the guidelines and the programme.  Participating businesses must provide the CBP with specific and relevant information about their trucks, drivers, cargo, suppliers, and routes.

	Box III.1  Information required under the 24-hour rule

Information to be provided to the CBP 24 hours before a cargo is loaded in a foreign port:

- The name of the last foreign port before the vessel departs for the United States;

- The unique Standard Carrier Alpha Code assigned for each carrier;

- The carrier-assigned voyage number;

- The date the vessel is scheduled to arrive at the first U.S. port in customs territory;

- The numbers and quantities of the lowest external packaging unit from the carrier's ocean 
bills of lading;

- The first foreign port where the carrier takes possession of the cargo destined to the United States;

- A precise description (or the Harmonized Tariff Schedule (HTS) numbers to the 6-digit level under 
which the cargo is classified if that information is received from the shipper) and weight of the 
cargo or, for a sealed container, the shipper's declared description and weight of the cargo;

- The shipper's complete name and address, or identification number, from all bills of lading (this 
identification number will be a unique number assigned by the CBP upon the implementation of the 
ACE);

- The complete name and address of the consignee or the owner or owner's representative, or identification number, from all bills of lading (this identification number will also be used under the ACE);

- The vessel name, country of documentation, and official vessel number (the vessel number is the International Maritime Organization number assigned to the vessel);

- The foreign port where the cargo is loaded;

- Internationally recognized hazardous material code when such materials are being shipped;

- Container numbers (for containerized shipments);  and
- The seal numbers for all seals affixed to containers.
Source:
Department of the Treasury, United States Customs Service, 19 Cfr Parts 4, 113 and 178, 
"Presentation of Vessel Cargo Declaration to Customs Before Cargo is Laden Aboard Vessel At 
Foreign Port for Transport to the United States.  Available at http://www.cbp.gov/ImageCache/ 
cgov/content/laws/federal_5fregulations/2002/adv_5fmanifest_2epdf/v1/adv_5fmanifest.pdf.


31. All importers, carriers (air, rail, and sea), customs brokers, and forwarders are encouraged to become participants.  Under the C-TPAT validation process, the CBP meets with company representatives and may visit selected domestic and foreign sites to verify that the supply chain security measures contained in the C-TPAT participant's security profile are accurate and are being followed.
32. As part of the Shared Border Accord, the U.S. and Canadian governments agreed to align, to the maximum extent possible, their customs commercial programmes along their shared border.  This agreement marked the creation of the Free and Secure Trade (FAST) programme, which became operational for selected U.S.-bound shipments in December 2002.  FAST seeks to harmonize clearance procedures at the border for drivers, carriers, and importers, and offers expedited clearance.  To qualify for FAST expedited clearance the commercial shipment must be entered by a C-TPAT approved importer using C-TPAT approved highway carriers.  The Department of Homeland Security has also entered into a partnership with Mexico called the U.S./Mexico Border Partnership Plan (BPP).  This plan consists of a 22-point action plan for which the CBP serves as the lead agency for 11 items:  these include a programme similar to the FAST programme.

(ii) Rules of origin

33. Rules of origin are applied by the CBP to determine the origin of products.  On the basis of this determination, products may qualify for country-specific tariff preferences, or be considered eligible for government procurement contracts.  In addition, the Department of Commerce may determine whether a particular product is produced in the country covered by a specific anti-dumping or countervailing duty order;  its determinations may include different criteria than those used by the CBP.  Country of origin marking and labelling regulations are also used to provide consumers with information regarding the origin of the product, and are mandatory for most imported manufactured products, and for many agricultural products (e.g. eggs, meat, and poultry, section (vii) below).  The determination of origin relies on self-certification, whereby the onus is on the importer to declare origin.

34. The United States applies preferential and non-preferential rules of origin.
  While the substantial transformation criterion is central to all U.S. rules of origin, its definition varies according to the product and the preferential arrangement.  The basic non-preferential U.S. rule of origin is that the product is considered to have been produced in a country when (1) the goods are wholly the growth, product, or manufacture of that country, or (2) the goods have been, in that country, "substantially transformed into a new or different article of commerce" with a name, character, or use distinct from that of the article or articles from which it was so transformed.  Special rules apply to textiles and clothing products.
  In addition, the United States maintains several sets of preferential rules under free-trade agreements (FTAs) and unilateral tariff concessions (Table AIII.1);  these rules are based on the principle of substantial transformation, implying a combination of local-content criteria, a tariff-shift system, or specific requirements applicable to a given product or group of products.

35. Under NAFTA rules of origin, detailed regulations for goods that are not wholly obtained from the NAFTA region are based on a combination of a tariff-shift method or regional value-content method.  In general, a good incorporating non-originating materials originates in the NAFTA territory if each of these components undergoes an applicable change in tariff classification, specified for each good in an annex of 168 pages (Annex 401).  For textiles and clothing the "yarn forward" determines in most cases that the only textiles and clothing items to fully benefit from the free trade between the signatories are items produced from inputs originating in the respective FTA partner, starting with yarn/fibre and including all transformations (Table AIII.1).

36. The NAFTA also introduced stricter rules of origin in the automotive sector.  While under the Auto Pact and the former U.S.-Canada FTA, duty-free trade between participants was contingent on a 50% U.S. or Canadian content, the threshold under the NAFTA increased to 56% on 1 January 1998 and to 62.5% on 1 January 2002 for passenger cars, light trucks, small buses (transport of 15 or fewer persons), their engines and transmissions.  The corresponding level for heavy-duty vehicles, large buses and all other parts is 60% since 1 January 2002.  Thus, companies operating in Canada or Mexico are required to meet these increased regional content levels in order to export to the United States at preferential rates of duty.

37. On 1 January 2003, following requests from industry, the United States together with Canada and Mexico implemented measures to liberalize the NAFTA rules of origin applicable to alcoholic beverages, crude petroleum, esters of glycerol, pearl jewellery, headphones with microphones, chassis fitted with engines, and photocopiers.

38. The Generalized System of Preferences (GSP) rules of origin generally require substantial transformation with a 35% regional-value content requirement.  The rules of origin adopted under the CBERA and ATPA programmes are based on the GSP rules.  Special rules of origin have been adopted under the AGOA and CBTPA programmes for clothing products, reflecting the fact that these products are granted duty-free access subject to requirements on the origin of the yarn and the fabric (see Chapter IV(3)(iii)).  On 11 January 2002, India requested consultations with the United States in respect of its rules of origin applicable to imports of textiles and apparel products.  A panel was established and it found in favour of the United States;  the panel report was adopted in July 2003.

(iii) Tariffs

39. The United States levies customs duties on imports on the basis of their f.o.b. value at the point of export.  The tariff consists of 10,297 tariff lines in Chapters 1 to 97 at the Harmonized Commodity Description and Coding System (HS) 8-digit level.
  The 8-digit provisions may be subdivided to distinguish products for non-tariff purposes (e.g. to monitoring import quotas on textiles and clothing), and such subdivisions are given two additional digits.

40. The tariff is presented in two columns.  "General", most-favoured-nation (MFN) rates, referred to in U.S. provisions as normal trade relations tariff treatment, are in Column 1, as are the "special" rates applicable to imports under most preferential programmes.  Column 2 lists the statutory rates enacted by the Smoot-Hawley Tariff of 1930, which are applied to imports from countries to which the United States does not grant MFN treatment (see below).

41. Chapter 98 contains 172 tariff lines of special classification provisions, including eligibility conditions for duty-free treatment of otherwise dutiable items.  Among other things, Chapter 98 contains the recently enacted tariff provisions for African and Caribbean countries under the African Growth Opportunity Act (AGOA) and Caribbean Basin Partnership Act (CBTPA).  Temporary modifications to import duties (e.g. duty suspensions, sanctions pursuant to trade disputes) and safeguard measures (section (ii) below) are contained in Chapter 99.

(b) MFN trading partners

42. The United States applies MFN tariff treatment to all but one WTO Member – Cuba.  In addition, the Democratic People's Republic of Korea, Laos, and Serbia and Montenegro do not to receive MFN tariff treatment from the United States;  however there is legislation pending to grant MFN status to Serbia and Montenegro.  MFN Status for Afghanistan was restored on 2 June 2002.

43. Under the provisions of Title IV of the Trade Act of 1974, also known as the Jackson-Vanik amendment, the President is required to deny MFN tariff treatment to any non-market economy that was not eligible for such treatment in 1974 and that he determines denies or seriously restricts or burdens its citizens’ right to emigrate.  Terminating the application of Title IV, and accordingly granting MFN treatment to a given country, requires the enactment of a law.  Accordingly, pursuant to Public Law 106-286, on 27 December 2001 the U.S. President issued a proclamation extending permanent MFN status to China, effective 1 January 2002.

44. The President may also grant an annual waiver from Title IV provisions if the waiver is deemed to substantially promote the legislation’s objectives.  In June 2001, following the signing of a trade agreement with Viet Nam, a waiver was granted resulting in conditional MFN tariff treatment to products from Viet Nam, effective 10 December 2001.  Belarus, Turkmenistan, and Viet Nam currently receive MFN tariff treatment under an annual waiver.

(c) Applied MFN tariff rates

45. The main features of U.S. MFN tariffs are reported in Table III.1.  The analysis is based on the 2002 Harmonized Tariff Schedule of the United States (the Tariff);  although the 2003 Tariff was available at the time of preparing this report, ad valorem equivalents of non-ad valorem tariff rates were available only for 2002.

Table III.1

Structure of applied MFN tariffs in the United States, 1996-02

(Per cent)
	Indicators
	1996a
	1998b
	1999b
	2000
	2002

	1.
Bound tariff lines (share of all lines)
	100.0c
	100.0c
	100.0c
	100.0c
	100.0c

	2.
Duty-free tariff lines (share of all lines)
	21.4
	13.8
	29.7
	31.0
	31.2

	3.
Non-ad valorem tariffs (NAV - share of all lines)
	24.4
	14.3
	12.9
	12.6
	12.2

	4.
Lines covered by tariff quotas (share of all lines)
	1.9
	1.9
	1.9
	1.9
	1.9

	5.
Non-ad valorem tariff lines with no ad valorem equivalent
	3.1
	0.2
	0.2
	0.0
	0.0

	
(share of all lines)
	
	
	
	
	

	6.
Simple average bound tariff rated
	..
	5.9
	5.7
	..
	..

	7.
Simple average applied tariff rated
	6.4
	5.9
	5.7
	5.4
	5.1

	
Agricultural products (WTO definition)e
	10.0
	10.3
	10.7
	10.4
	9.8

	
Non-agricultural products (WTO definition)
	5.7
	5.0
	4.7
	4.5
	4.2

	8.
Lines exceeding 15% (share of all lines)
	8.9
	7.7
	7.4
	7.0
	6.6

	9.
Overall standard deviation
	13.4
	12.9
	13.3
	13.1
	12.3

	10.
Coefficient of variation (CV)
	2.1
	2.2
	2.3
	2.4
	2.4


..
Not available.

a
Calculated on the basis of data provided by the U.S. authorities for the 1996 TPR.
b
Calculated on the basis of data provided by the U.S. authorities for the 1999 TPR.

c
Two lines applying to crude petroleum are not bound.

d
Excludes in-quota tariff lines.

e
Covers HS Chapters 1 to 24 less fish and fish products plus HS codes 2905.43, 2905.43-5, 3809.10, 3823.60, 3823.11-13, 19, 
3823.70, 3824.60 and HS headings 3301, 3501-05, 4101-03, 4301, 5001-03, 5101-03, 5201-03, 5301-03.

Note:
Total number of lines is 10,297.

Source:
WTO estimates, based on USITC online information.  Ad valorem equivalents provided by the U.S.
authorities.
46. The simple average applied MFN tariff, including the ad valorem equivalents (AVEs) of specific and compound rates, was 5.1% in 2002, down from 5.4% in 2000.  The average applied tariff for agriculture in 2002 was 9.8%, down from 10.4% in 2000;  the average for non-agricultural products was 4.2% in 2002, down from 4.5% in 2000.
  Since the last Review of the United States, in 2001, no new autonomous measures have been introduced to decrease U.S. MFN tariffs.  Hence, the decline in the average of non-agricultural tariffs since 2000 mainly reflects the ongoing implementation of WTO tariff reduction commitments in textiles and clothing and other products, as applied rates are being reduced in line with the staged reductions in bound rates  (see section (d) below).  Some 31% of all tariff items enter the United States duty-free.

47. Some 12% of tariffs are non-ad valorem (NAV), although this share is continuously declining.  Most NAV tariffs are specific or compound (i.e an ad valorem duty plus a specific duty).  The United States has submitted AVEs for applied NAV duties to the Integrated Data Base (IDB).  The United States also posts its AVEs on the U.S. International Trade Commission (USITC) website..

48. In general, the non-ad valorem tariffs applied by the United States result in higher protection than the ad valorem duties:  in 2002, the average of AVEs was estimated at 11.2%, compared with 4.3% for ad valorem duties.  Specific and compound duties accounted for 77 of the 100 highest rates in 2002.  Specific and compound tariff rates apply mainly to agricultural products, footwear and headgear, as well as watches and certain precision instruments;  a number of specific duties are also applied on chemicals and chemical products, textiles, and base metals.

49. The use of NAV duties makes it possible for tariff protection to increase when import prices decline, and vice versa.  In 1997, the average of the AVEs provided by the U.S. authorities was about 14%;  by 2002, that average had declined to about 11% (see above).  However, the data reveal very wide variations in AVEs:  about 70% of the lines that are comparable between the two periods recorded declines with falls of over 100 percentage points for several dairy, tobacco, and sugar products.
  AVEs increased or stayed unchanged for the remainder, with large increases recorded on certain (other) tobacco and dairy products, on certain cotton, and on certain clothing items.  For example in the case of men's ensembles (HS 6203.23.00), the rate increased from 11% to 28%.

50. In 2002, some 6.6% of all tariff lines bore tariffs exceeding 15%, in some cases estimated on an AVE basis.  These tariffs tend to be concentrated in a few "sensitive" sectors, which are often also of particular interest to exporters from developing countries.  For example, tariffs reach ad valorem or ad valorem equivalent rates of 350% for tobacco, 164% for peanuts, and 132% for peanut butter (although in some cases tariff quotas are not filled and the much lower in-quota rates may apply rather than these out-of-quota tariff rates).  In the non-agricultural sectors, tariff protection peaks at 58.5% for certain footwear (AVE).  Protection for textiles and clothing products is mainly in the 15-30% range.

51. The United States maintains tariff quotas on various types of product, including broomcorn brooms (HS 9603.10), tuna, and agricultural products.  Tariff quotas cover 1.9% of the U.S. tariff.  High out-of-quota tariffs on agricultural products constitute one of the main forms of import protection for these products (see Chapter IV(2)).  In the case of tuna in airtight containers (HS1604.14.30), tariffs are 35% when the tuna is in oil, and 12.5% otherwise.  For the latter however, a tariff quota is set annually at up to 4.8% of U.S. apparent consumption during the preceding year, as reported by the National Marine Fisheries Service;  imports within that volume are allowed at a 6% duty (instead of 12.5%).

(d) WTO bindings

52. Following the Uruguay Round, the United States bound all tariff lines in Chapters 1-97, except two lines covering crude petroleum.  In the context of the Consolidated Tariff Schedule (CTS) Database Project, in September 2000 the United States provided the WTO with its Consolidated Schedule of final bound rates resulting from all WTO Agreements, including the Uruguay Round, the Information Technology Agreement, and the Agreement on Pharmaceuticals.  The CTS specifies the base and final rates, and the implementation periods.

53. The staged annual reductions in bound MFN tariffs were implemented over five years for most industrial products (i.e. 1995-99), over six years (i.e. 1995-00) for most agricultural products, leaving about 12% of all CTS tariff lines to be reduced over a ten-year period, with the final bound rate applying as of 1 January 2004.  Products whose final bound rate is reached in 2004 include mostly textiles and clothing (HS 50-65), but also some chemicals, paints, plastics, leather products, ceramics, glass products, and steel products.  The reductions are specified on a line by line basis.

54. At the time of its previous Review, the United States had provided the WTO with the final revisions resulting from the introduction of the HS96 nomenclature;  the documents for formal certification were being prepared in September 2003.  The United States has also amended its Schedule of Concessions to implement the results of the 2002 revision of the Harmonized System, adopted by the World Customs Organization in June 1999 with effect from 10 January 2002.  In line with the procedure agreed to by WTO Members for HS2002 changes
, the United States submitted its revised Schedule to the WTO for preliminary verification.

(e) Preferential tariffs

55. This analysis is based on tariffs provided electronically by the United States to the WTO. Tariff preferences may be granted by the United States either unilaterally, or in the context of free-trade agreements (FTAs).  As indicated in Chapter II, the United States grants unilateral preferential tariff treatment to countries qualifying under the U.S. Generalized System of Preferences (GSP);  the Caribbean Basin Economic Recovery Act (CBERA), which implemented the Caribbean Basin Initiative (CBI);  the United States-Caribbean Basin Trade Partnership Act (CBTPA), which builds on the CBERA;  the Andean Trade Preference Act (ATPA) as amended by the Andean Trade Preference and Drug Eradication Act (ATPDEA);  and the African Growth and Opportunity Act (AGOA).

56. Average tariffs for the main product groups, taking into account these preferential arrangements, are described in Table III.2.  These averages combine the duty-free rates eligible under a given arrangement with the next lowest rate available to exporters when the product is not eligible under the particular arrangement.  For example, most imports from Israel enter the United States free of duty, reflecting the two preferential trade agreements between the two countries; however as some lines are excluded from both agreements with Israel, the overall average tariff on imports from Israel is 0.7%.  Further, the average tariff rates for CBPTA, ATPDEA, and AGOA do not include the provisions of chapter 98 of the United States Tariff Schedule wherein, after meeting certain input requirements (described in Chapter IV(3)), textile and clothing articles are eligible for additional tariff preferences.

57. Average tariffs under unilateral U.S. preference schemes are lower than the average MFN rate but still substantially higher than the average under the FTAs that are in force between the United States and Canada, Israel, Jordan, and Mexico;  moreover they are, in general, conditional upon statutory criteria (e.g. protection of labour rights, intellectual property, see Chapter II).

Table III.2

Tariffs according to U.S. preferential agreements, 2002
	
	Average tariffs (%)

	
	MFN
	Israela
	Canadaa
	Mexicob
	Jordanb
	CBERAb
	CBTPAb

	Total
	5.1 
	0.7
	0.7
	0.6
	2.7
	2.4
	2.3

	By WTO category
	
	
	
	
	
	
	

	Agriculture
	9.8 
	4.4
	4.3
	2.7
	6.2
	5.9
	5.9

	Non-agriculture (excl petroleum)
	4.2 
	0.0
	0.0
	0.2
	2.1
	1.8
	1.6

	By ISIC sector
	
	
	
	
	
	
	

	Agriculture and fisheries
	5.6 
	0.4
	0.5
	0.4
	4.0
	3.3
	3.3

	Mining
	0.4 
	0.0
	0.0
	0.0
	0.1
	0.0
	0.0

	Manufacturing
	5.1 
	0.8
	0.7
	0.6
	2.7
	2.4 
	2.2

	Textiles (321)
	9.3
	0.1
	0.1
	0.3
	5.9
	8.1
	8.1

	Clothing (322)
	10.8
	0.0
	0.0
	0.7
	6.9
	7.6
	7.5

	By HS section
	
	
	
	
	
	

	01
	Live animals & prod.
	11.4 
	8.4
	8.0
	2.7
	7.3
	8.4
	8.4

	02
	Vegetable products
	4.0 
	0.6
	0.6
	0.6
	1.4
	0.6
	0.6

	03
	Fats & oils
	3.9 
	0.2
	0.2
	0.2
	1.3
	0.2
	0.2

	04
	Prepared food etc.
	13.2 
	4.7
	4.7
	4.5
	9.3
	8.6
	8.5

	05
	Minerals
	0.7 
	0.0
	0.0 
	0.0
	0.2
	0.2
	0.1

	06
	Chemical & prod.
	3.9 
	0.0
	0.0
	0.1
	1.7
	0.0
	0.0

	07
	Plastics & rubber
	3.7 
	0.0
	0.0
	0.0
	1.1
	0.0
	0.0

	08
	Hides & skins
	4.3 
	0.0
	0.0
	0.3
	1.5
	1.3
	0.7

	09
	Wood & articles
	2.2 
	0.0
	0.0
	0.0
	0.8
	0.2
	0.0

	10
	Pulp, paper etc.
	0.5 
	0.0
	0.0
	0.0
	0.0
	0.0
	0.0

	11
	Textile & articles
	9.6 
	0.1
	0.1
	0.4
	6.2
	8.1
	8.1

	12
	Footwear, headgear
	13.5 
	0.0
	0.0
	1.8
	9.2
	12.0
	3.7

	13
	Articles of stone
	5.1 
	0.0
	0.0
	1.0
	2.3
	0.3
	0.3

	14
	Precious stones, etc.
	3.0 
	0.0
	0.0
	0.0
	0.6
	0.0
	0.0

	15
	Base metals & prod.
	2.3 
	0.0
	0.0
	0.2
	0.8
	0.0
	0.0

	16
	Machinery
	1.6 
	0.0
	0.0
	0.0
	0.1
	0.0
	0.0

	17
	Transport equipment
	2.6 
	0.0
	0.0 
	0.1
	1.0
	0.0
	0.0

	18
	Precision equipment
	3.1 
	0.0
	0.0
	0.1
	1.3
	0.0
	0.0

	19
	Arms and ammunition
	1.5 
	0.0
	0.0
	0.0
	0.4
	0.0
	0.0

	20
	Miscellaneous manuf.
	3.2 
	0.0
	0.0
	0.1
	1.2
	0.0
	0.0

	21
	Works of art, etc.
	0.0 
	0.0
	0.0
	0.0
	0.0
	0.0
	0.0

	
	
	
	MFN
	ATPA
ATPDEAb
	AGOAc
	LDCa
	GSPa
	

	Total
	
	
	5.1
	2.6
	2.4
	2.7
	3.7
	

	By WTO category
	
	
	
	
	
	
	

	Agriculture
	
	9.8
	6.0
	6.0
	6.2
	8.4
	

	Non-agriculture (excl. petroleum)
	
	4.2
	1.9
	1.8
	2.1
	2.8
	

	By ISIC sector
	
	
	
	
	
	
	

	Agriculture and fisheries
	
	5.6
	3.3
	3.4
	3.6
	4.8
	

	Mining
	
	0.4
	0.0
	0.0
	0.0
	0.1
	

	Manufacturing
	
	5.1
	2.5
	2.4
	2.7
	3.6
	

	Textiles (321)
	
	9.3
	8.6
	9.0
	9.0
	9.0
	

	Clothing (322)
	
	10.8
	9.6
	10.1
	10.4
	10.4
	

	By HS section
	
	
	
	
	
	
	

	01
	Live animals & prod.
	
	11.4
	8.4
	8.4
	8.4
	11.0
	

	02
	Vegetable products
	
	4.0
	0.6
	0.7
	1.0
	2.6
	

	03
	Fats & oils
	
	3.9
	0.2
	0.2
	0.2
	2.7
	

	Table III.2 (cont'd)

	
	
	MFN
	ATPA
ATPDEAb
	AGOAc
	LDCa
	GSPa
	

	04
	Prepared food etc.
	
	13.2
	8.7 
	8.5
	8.8
	11.3
	

	05
	Minerals
	
	0.7
	0.2 
	0.0
	0.0
	0.3
	

	06
	Chemical & prod.
	
	3.9
	0.0 
	0.0
	0.0
	1.7
	

	07
	Plastics & rubber
	
	3.7
	0.1 
	0.1
	0.1
	0.4
	

	08
	Hides & skins
	
	4.3
	1.3 
	0.7
	2.1
	2.5
	

	09
	Wood & articles
	
	2.2
	0.2 
	0.0
	0.2
	0.4
	

	10
	Pulp, paper etc.
	
	0.5
	0.0 
	0.0
	0.0
	0.0
	

	11
	Textile & articles
	
	9.6
	9.0 
	9.4
	9.4
	9.4
	

	12
	Footwear, headgear
	
	13.5
	12.1 
	0.9
	12.4
	12.4
	

	13
	Articles of stone
	
	5.1
	0.3 
	0.3
	0.5
	2.7
	

	14
	Precious stones, etc.
	
	3.0
	0.0 
	0.0
	0.0
	0.1
	

	15
	Base metals & prod.
	
	2.3
	0.0 
	0.0
	0.1
	0.7
	

	16
	Machinery
	
	1.6
	0.0 
	0.0
	0.0
	0.3
	

	17
	Transport equipment
	
	2.6
	0.0 
	0.0
	0.0
	1.3
	

	18
	Precision equipment
	
	3.1
	0.0 
	0.0
	0.8
	1.7
	

	19
	Arms and ammunition
	
	1.5
	0.0 
	0.1
	0.0
	0.2
	

	20
	Miscellaneous manuf.
	
	3.2
	0.1 
	0.4
	0.1
	0.8
	

	21
	Works of art, etc.
	
	0.0
	0.0 
	0.0
	0.0
	0.0
	


a
If a tariff line is not eligible for this preferential programme, the rate used in the calculation of averages is the MFN rate.

b
If a tariff line is not eligible for this preferential programme, the rate used in the calculation of averages is the GSP or MFN 
rate, whichever is the lowest rate generally applicable to that product.
c
The calculations were made for LDC AGOA beneficiaries, as they constitute the majority of beneficiaries.  If a tariff line is not 
eligible for this preferential programme, the rate used in the calculation of averages is the LDC, GSP or MFN rate, 
whichever is the lowest rate generally applicable to that product.

Source:
WTO Secretariat estimates, based on data from U.S. authorities.
NAFTA preferences

58. Under the North American Free Trade Agreement (NAFTA) tariffs were eliminated in 1998 on all goods imported from Canada, except certain agricultural products, which remain indefinitely under tariff quotas.  In 2002, the average rate of duty on imports from Canada was 0.7%, down from 0.8% in 2000;  tariffs on 214 items that were not duty-free were mostly non-ad valorem, and were applied principally to dairy products, cocoa products, peanuts, sugar, and syrups.

59. In 2002, the average tariff applied to imports from Mexico was 0.6%, down from 1.1% in 2000; these reductions are primarily due to accelerated tariff reductions agreed to in January 2002.  Some 1,152 items were not duty-free when imported from Mexico into the United States in 2002, principally dairy products, cocoa products, peanuts, sugar, and syrups, as well as certain types of clothing such as suits.  Some rates ranged to well over 100%, including on certain fats and oils, peanuts, sugar, certain fructose and blended syrups, and low-fat chocolate crumb.

60. Under the NAFTA, tariffs on goods traded between the United States and Mexico were either eliminated immediately or were to be phased out over five, ten or 15 years, depending on product areas.  The ten-year phase-out period ended on 1 January 2003.  U.S. duties remain to be phased out under the NAFTA on imports of rubber footwear, sugar, brooms, frozen concentrated orange juice, ceramic tile, and glassware.

61. All originating textiles and clothing products from Canada and Mexico were duty-free in 2003.  In addition, specific products that do not meet NAFTA rules of origin can still qualify for preferential treatment up to a fixed import volume or "tariff preference level" (TPL) negotiated among the three NAFTA countries.  Access is provided up to certain annual quantities for cotton, wool, and man-made fibre clothing that is manufactured (i.e. substantially transformed) in a NAFTA country from non-originating components.  In certain cases, notably woollen, cotton or man-made apparel, these tariff quotas are just about filled, suggesting that exports of such products to the United States are restrained.

Preferences to Israel, Jordan and Palestine

62. Tariffs on imports from Israel averaged 0.7% in 2002, as a result of the U.S.-Israel FTA.  Tariffs remain on some 219 lines, including on  butter, fresh and sour cream, certain cheeses, peanuts, and ice cream.  In 2002, these tariffs were at about half of the MFN level (Table III.2), reflecting the bilateral agreement on agricultural products (Chapter II).

63. Under the new FTA with Jordan, the average tariff on imports was 2.7% in 2002.  The tariff reductions are in four stages:  tariffs of less than 5% are to be phased out in two years, i.e. by 1 January 2003;  tariffs between 5% and 10% will be eliminated in four years, by 1 January 2005;  those between 10% and 20% will be eliminated in five years;  and tariffs currently over 20% will be phased out in ten years, i.e. by 1 January 2011.  Some items (in category "E") are not subject to reduction commitments under the FTA;  for items under category "F", the base duty is to remain unchanged for ten years, after which it becomes duty-free.  New tariff quotas were created on imports from Jordan under the FTA;  according to the U.S. authorities, they provide additional access to the U.S. market for certain agricultural products from Jordan.

GSP preferences

64. The U.S. GSP programme provides for the duty-free importation of designated articles when imported from beneficiary developing countries.  Some tariff lines are GSP-eligible only for imports from the developing countries identified by the United States as least developed countries (LDCs).  In its Annual Review, the GSP Subcommittee of the Trade Policy Staff Committee at USTR reviews petitions to change either the product coverage or the country coverage of the GSP.
  Products can be removed from GSP benefits when imported from a particular country if imports from that country exceed a given threshold (competitive need limitation).  The country can be redesignated if the share decreases subsequently.  In 2002, Argentina was readmitted as a beneficiary.
  Afghanistan was admitted as a GSP beneficiary in 2003.

65. In 2002, imports from the 144 beneficiaries under the GSP were subject to an average tariff of 3.7%, which was 1.5% percentage points below the average MFN tariff rate.  Imports from GSP-eligible countries amounted to about 14% of total U.S. imports: 76% of these imports entered under MFN conditions, and 11% under GSP.  The remainder entered under specific regional programmes described below.

Caribbean preferences

66. Since 1984, as part of the Caribbean Basin Initiative (CBI), the CBERA provides duty-free access to most products imported from 24 Caribbean countries.  The major product exclusions from duty-free treatment are classified under the following sections:  out-of-quota agricultural products;  canned tuna;  textiles and textile articles;  petroleum;  and footwear and headgear.  The CBI was extended in May 2000 through the enactment of the CBTPA.  The CBTPA extended duty-free tariff treatment to a number of other products previously excluded from CBI trade preferences, including footwear, canned tuna, petroleum products, and watches and watch parts. In June 2003, 14 Caribbean countries were eligible for CBTPA treatment.  In 2002, the average CBERA and CBTPA tariff rates were 2.4% and 2.3% respectively.

67. In addition, the CBTPA expanded duty-free (and quota-free) treatment to certain clothing manufactured in the CBI region from U.S.-origin fabric, as well as limited quantities of apparel made from fabric knit in the CBI region from U.S. yarns (Chapter IV(3)(iii)).   Such apparel was previously excluded from preferential tariff treatment.

AGOA preferences

68. The AGOA, implemented in December 2000 as part of the Trade and Development Act, enhanced market access for sub-Saharan African countries by making over 1,800 new products eligible for duty-free treatment until 30 September 2008, including such previously excluded items as footwear, luggage, handbags, watches.  Sub-Saharan African beneficiary countries are also exempted from competitive need limitations, which cap the GSP benefits available to beneficiaries in other regions.  Non-eligible products consist essentially of agricultural and food products, and textiles and clothing products, as well as certain steel products, canned peaches and apricots, and dehydrated garlic.
  In addition, the AGOA provides duty-free and quota-free access to imports of clothing made locally from U.S. inputs, and to a lesser extent to clothing produced locally using regional or third country fabrics and yarns (Chapter IV(3)(iii)).

Andean preferences
69. Concessions granted under the ATPA to Bolivia, Colombia, Ecuador, and Peru are similar in magnitude and coverage to those available under the CBERA.  The ATPA provides reduced-duty or duty-free treatment for most imports from qualifying countries, resulting in an average applied tariff of 2.6% (Table III.2).  The major exclusions from preferential treatment are classified under the following sections:  out-of-quota agricultural products, canned tuna;  textile and textiles articles;  petroleum;  and footwear and headgear.  The ATPDEA (see Chapter II) extended preferential tariff rates to additional products not eligible for preferences under ATPA, if certain criteria are met.  These products include certain footwear, petroleum and petroleum products, watches and watch parts, handbags, luggage, and certain other leather goods, tuna in pouches, and certain clothing and textile articles (for the latter, see Chapter IV(3)).

(iv) Customs fees and other charges affecting imports

70. Detailed provisions on fees for customs services are provided in Title 19 of the U.S. Code.
  The Trade Act of 2002 mandated the Comptroller General to conduct a study on the extent to which the amount of each customs user fee is commensurate with the level of services provided.
71. The Harbor Maintenance Tax (HMT), introduced in 1986, is an ad valorem levy of 0.125% collected by the CBP (formerly the U.S. Customs Service) on port use.
  The authorities indicated that the HMT applies to imports, admissions into foreign trade zones, domestic cargo shipped through a port, as well as passengers.  The tax has not been collected on exports since 1998, when the U.S. Supreme Court ruled that the portion of the HMT levied on exported cargo violated the Export Clause of the Constitution, which bans taxes on exports, but not user fees.

72. In the FY 2000 Budget, proposals were made to replace the remaining portions of the HMT as well as the previous export portion with a harbour maintenance fee more closely tailored to the cost incurred.  Unlike the HMT, the fee would be charged to vessel owners and operators and assessed on the basis of ship size, sailing frequency, and other factors, instead of the value of shipments, to ensure that the fee corresponded more closely to the use of port services and facilities.  Currently, however, there are no plans to eliminate or modify the HMT.
73. On 20 March 2002, Brazil requested consultations with the United States concerning the Equalizing Excise Tax imposed by the State of Florida on processed orange and grapefruit products produced from citrus fruit grown outside the United States (Section 601.155 Florida Statutes).  In the view of Brazil the incidence of this tax on imported processed citrus products and not on domestic products constituted a violation of its obligations under GATT 1994.  Brazil subsequently requested the establishment of a panel.
  According to the U.S. authorities, Florida provisions have been amended to address Brazil's concerns and panel procedures were on hold.

(v) Anti-dumping, countervailing, and safeguards actions

(a) Anti-dumping and countervailing measures

Legislation and administration

74. The administration of laws and agreements on AD and CVD measures in the United States is the responsibility of the International Trade Administration (ITA) in the Department of Commerce (DOC) and of the United States International Trade Commission (USITC).  In AD and CVD investigations, the ITA is responsible for the determination of the existence and margin of dumping and subsidy.  The USITC is responsible for the determination of material injury to the domestic industry as a result of the imports of the dumped or subsidized products.

75. The DOC generally initiates AD and CVD investigations at the request of petitioners, based on written applications;  it has the authority to self-initiate investigations but seldom does.  Petitions must be filed simultaneously with the ITA and the USITC.  Once the ITA determines that the petition contains sufficient information supporting the allegations, an investigation is formally initiated.  The USITC subsequently makes a preliminary injury determination:  if negative, the investigation is terminated, if affirmative, the ITA issues a preliminary determination of dumping or subsidization.  Whether the ITA's preliminary determination is affirmative or negative, the investigation continues.  If this determination is affirmative, provisional measures may be applied for four months in CVD cases or up to six months in AD cases.  Provisional measures are in the form of a cash deposit or bond in an amount equivalent to the estimated margin of dumping or subsidization.  If the ITA's final determination finds a margin of dumping or a subsidy rate above the de minimis, then the USITC issues a final injury determination:  if affirmative, the ITA issues an order imposing AD or CVD duties, if negative, the investigation is terminated, no order is issued, provisional measures are terminated and bond and cash deposits are returned.

76. The main U.S. AD and CVD laws are contained primarily in Title VII of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979.  The Trade and Tariff Act of 1984, the Omnibus Trade and Competitiveness Act of 1988, and the Uruguay Agreements Act of 1994 (URAA) introduced further modifications to AD and CVD legislation.  The Unfair Competition Act, better known as the Anti-Dumping Act of 1916, also contains provisions pertaining to international price discrimination remedies.

77. More recently, the Continued Dumping and Subsidy Offset Act of 2000 (CDSOA), also known as the Byrd Amendment, introduced a system under which AD and CV duties assessed are distributed to members of the affected U.S. industry who supported the petition for investigation.
  Under the CDSOA, "affected domestic producers" may receive a portion of the assessed AD or CVD duties to cover certain qualifying expenditures.  The CDSOA defines "affected domestic producer" as any manufacturer, producer, farmer, rancher, or worker representative who was a petitioner or interested party in support of the petition with respect to which an anti-dumping duty order or a countervailing duty order has been entered;  qualifying expenditures encompass most fixed and some variable costs.  Allocations under the CDSOA are distributed on an annual basis.
78. The proposed budget appropriation for the CDSOA in FY 2002 was US$200 million.  The distribution of the offset proceeds is assigned to the Commissioner of Customs, and is proportional to producers' new and remaining "qualifying" expenditures, as defined by the CDSOA.
  The Commissioner of Customs must establish special accounts in the Treasury for each AD and CVD order, and deposit in them all anti-dumping or countervailing duties assessed.  In this respect, a Clearing Account has been established via regulation for the deposit of all AD and CV duties at the time of importation.  These duties remain in the Clearing Account until liquidation.  At liquidation, the funds are transferred to the CDSOA Special Account for disbursement.  CDSOA deposits in the Clearing Account were US$2.6 billion on 1 October 2003, of which US$1.4 billion from the AD and CVD cases on softwood lumber from Canada.  In FY 2003, the estimated value of disbursements was US$280 million (Table III.3).
Table III.3

CDSOA disbursements from the Special Account

	Year
	Amount (US$ million)
	Number of claims

	FY 2001
	230
	900

	FY 2002
	330
	1,200

	FY 2003
	280a
	2,100


a
Estimate.

Source:
Information provided by the U.S. authorities.

79. Aspects of the legal framework, as well as the procedures under which AD and CVD investigations take place, continued to be challenged in the WTO during the period under review.  In a prominent case various WTO Members challenged the CDSOA and in July 2001 requested the establishment of a Panel.
  A Panel Report was issued in September 2002
;  the United States appealed the case, and in January 2003 the Appellate Body affirmed the Panel's findings that the CDSOA was inconsistent with certain provisions of the AD Agreement, the SCM Agreement, the GATT 1994, and the WTO Agreement, namely that the "offsets" under the CDSOA were a non-permissible specific action against dumping or a subsidy and that they nullified or impaired benefits accruing to the complaining parties, but reversed the finding with respect to their being an incentive to file petitions.
  The "reasonable period of time" for implementation was determined by arbitration to expire on 27 December 2003.

80. Other cases leading to DSB rulings and still active since 2001 include Canada's claim that, in certain cases, the URAA prevented the United States from complying fully with the DSB ruling
;  the Panel concluded in July 2002 that Canada had failed to establish that the U.S. legislation was inconsistent with the relevant WTO provisions and made no recommendations.
  An earlier challenge of the Anti-Dumping Act of 1916, resulted in the Panels finding the Act inconsistent with multilateral rules.
  An Appellate Body report recommended that  the United States bring the 1916 Act into conformity with its WTO obligations.  On 4 March 2003, legislation repealing the 1916 Act (but not any action commenced before the date of the enactment of the Bill or pending on such date) was introduced in the U.S. House of Representatives (H.R. 1073).
  A similar bill was introduced in the Senate.  A third bill was introduced in the Senate in May 2003, S 1080 IS, repealing the AD Act of 1916 (Title VIII of the Act of 8 September 1916) and any case pending on the date of enactment.

81. In the context of the Negotiating Group on Rules (NGR), the United States has noted that it considers trade remedies as an integral part of the current rules-based international trading system.
  The United States has suggested issues under the AD and SCM Agreements that may be appropriate for clarification and improvement as part of the negotiations.

82. Chapter 19 (Dispute Settlement) of the NAFTA, contains provisions to deal with complaints between members with respect to AD or CVD actions or legislation.  Under Article 1903, a party may request that an amendment to the other Party's AD or CVD statute be referred to a bi-national panel for a declaratory opinion on whether the amendment is consistent with the WTO and the NAFTA.  Article 1904, provides for the establishment of bi-national panels to review AD, CVD and injury final determinations, replacing judicial review in the party's domestic courts.  Under the NAFTA Article 1904 panel rules, panels apply the domestic law of the investigating party and are expected to issue a decision within 315 days of the date on which a request for a panel is made.

Anti-dumping

83. In 2001, in response to petitions from some domestic industries facing intense foreign competition, particularly in steel, the number of AD investigation initiations increased by over two-thirds compared with 2000.  In 2002, the number of investigation initiations decreased considerably.  On average, 56 AD investigations were initiated per year during 2001-02, compared with 45 in 1999‑00 (Table III.4).  The 112 investigations initiated in 2001 and 2002 covered an import value of some 0.5% of total imports.

Table III.4

Anti-dumping investigations, 1980-02

	Year
	1980-90
	91
	92
	93
	94
	95
	96
	97
	98
	99
	2000
	2001
	2002

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Initiations
	418
	66
	84
	37
	51
	14
	21
	15
	36
	46
	45
	77
	35

	Preliminary determinations
	336
	43
	54
	67
	46
	23
	16
	16
	28
	34
	22
	61
	44

	Final determinations
	283
	28
	28
	80
	31
	38
	12
	15
	17
	37
	35
	34
	58

	Duty orders
	188
	19
	16
	42
	16
	24
	9
	7
	9
	19
	20
	30
	25

	Revocations
	69
	7
	1
	3
	28
	12
	6
	4
	25
	48
	57
	8
	9


Source:
U.S. Department of Commerce.

84. Some 76% of the investigations initiated in 2001 and 2002 for which a determination had been made by June 2003 resulted in the imposition of provisional measures.
  Although not all provisional measures are followed by the imposition of final measures, provisional measures themselves are likely to affect exporters' trade performance.  In this respect, the authorities consider that any such effect would be at most temporary if final measures are not imposed.  In their view, since the United States has a bonding system, during the provisional period while investigations are under way "up front" cash requirements are minimal, and the time-period between the preliminary and final determinations is statutorily limited.

85. Over 2000-02, initiations led to final duty orders in 46% of the cases for which a final determination had been made by end June 2003;  this is below the 1987-00 initiation/duty order ratio of 53%.  One initiation during this period resulted in a suspension agreement on steel products with a non-WTO member, the Russian Federation (see below), though this agreement was terminated upon a negative final determination.
  Final AD orders are applied to imports from 48 countries (as at 30 June 2003) (Chart III.1):  279 AD duty orders and suspension agreements are in effect, compared with 242 in December 2000.  Excluding orders suspended 271 orders are in effect.
  The higher number of duty orders in effect is linked to the substantial increase of initiations in 2001, mainly related to the steel sector (see below).  The authorities noted that in FY 2001 (the most recently available data), imports subject to AD/CVD measures (orders and investigations with provisional measures) accounted for less than 0.5% of total U.S. imports.
86. Aspects of investigations, procedures and findings of U.S. anti-dumping measures were challenged in the WTO during the period under review.  India challenged the application of adverse facts available in determining the dumping margin for the Indian exporter in an investigation on cut-to-length carbon quality steel plate.  A panel established in July 2001 concluded that the United States had acted inconsistently with the WTO Anti-dumping Agreement in refusing to take into account U.S. sales price information without a valid justification, and basing its determination of the margin of dumping entirely on the facts available in the AD investigation at issue in this dispute, but that U.S. statutory provisions governing the use of facts available were not inconsistent with the AD Agreement.
  In September 2002, Canada requested consultations regarding the final AD measure on softwood lumber and the methodologies adopted by the DOC for this investigation.
  Canada has also challenged the CVD determination on imports of softwood lumber (see below);  a panel was established in January 2003.
  Also with respect to AD and CVD measures on softwood lumber, Canada requested consultations regarding procedural aspects of the USITC investigation and a panel was established in March 2003.
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87. A total of 18 disputes regarding Title VII investigations were brought to the NAFTA in 2001, 2002 and the first half of 2003;  most referred to AD investigations.  The majority (14) of the cases were still active in June 2003;  four had been terminated with no decision issued.
Countervailing duties
88. There were 21 CVD investigation initiations in the United States between 2001 and 2002, of which 18 in 2001;  some two thirds resulted in the imposition of provisional measures.  During the same period, 16 final CVD orders were issued;  half of the products covered were also subject to AD measures.
  No CVD orders were issued in the first half of 2003.  The number of initiations increased only slightly in 2001-02 over the 1999-00 period (Table III.5).
89. Duty orders issued in 2000-02 affected imports from:  Argentina, Brazil, Canada, France, Germany, Hungary, India, Indonesia, Italy, Korea, the Netherlands, South Africa, Thailand and the United Kingdom.  Overall, there were 57 final CVD orders in place as of 30 June 2003;  almost half involved an EU member, while Asian countries accounted for almost one third of the number of orders in effect.  Two thirds of CVD orders in place related to steel products.
Table III.5

Countervailing duty investigations, 1980-02
	Year
	1980-90
	91
	92
	93
	94
	95
	96
	97
	98
	99
	2000
	2001
	2002

	Initiations
	240
	11
	22
	5
	7
	2
	1
	6
	11
	10
	7
	18
	3

	Preliminary determinations
	210
	9
	26
	1
	7
	3
	0
	3
	7
	9
	0
	15
	6

	Final determinations
	176
	5
	7
	20
	2
	6
	2
	0
	2
	15
	7
	11
	14

	Duty orders
	107
	2
	4
	16
	1
	2
	2
	0
	1
	6
	6
	6
	10

	Revocations
	84
	6
	0
	1
	5
	35
	1
	1
	4
	19
	21
	0
	0


Source:
Information provided by the U.S. Department of Commerce.

90. Complaints have been brought to the WTO regarding aspects of investigation and determination of U.S. countervailing duty measures.  They include challenges to the DOC's "change-in-ownership" methodologies in cases of CVD duties applied with respect to pre-privatization subsidies.  A WTO panel, established at the request of the EU, found the DOC's two change-of-ownership methodologies inconsistent with WTO rules.
  The United States appealed the case, and the Appellate Body upheld the Panel's findings that the United States had acted inconsistently with the SCM Agreement by imposing and maintaining countervailing duties without determining whether a "benefit" continued to exist, but reversed the Panel's conclusion that the U.S. statute was inconsistent with the SCM Agreement.
  The Appellate Body recommended that the DSB request the United States to bring its measures and administrative practice (the "same person" methodology) into conformity with the SCM Agreement.  In January 2003, the United States and the EU informed the WTO that they had mutually agreed that the reasonable period of time to implement the recommendations and rulings of the DSB would be ten months, from 8 January 2003 to 8 November 2003.
  Another complaint with respect to "change-in-ownership" methodologies was lodged by Mexico in January 2003;  this case was still at the consultation level in June 2003.

91. Canada has filed several challenges concerning an investigation on certain softwood lumber.  Canada challenged the preliminary CVD and critical circumstances determinations in August 2001, and the consistency of certain provisions of U.S. law and regulations concerning expedited and administrative reviews.
  The Panel found that the DOC's preliminary CVD determination ruling and the challenged U.S. rules were not inconsistent with U.S. WTO obligations.  However, the Panel found that the DOC's imposition of provisional measures was inconsistent with U.S. obligations under the SCM Agreement, because the DOC had failed to determine the existence and amount of benefit to the Canadian producers based on the prevailing market conditions.
  Canada subsequently challenged the final CVD imposed on imports of lumber in May 2002.
  In October 2002, a Panel was established and its report was issued in August 2003, finding that the DOC's determinations regarding specificity and financial contribution were consistent with U.S. WTO obligations, but that the DOC's methodology for measuring the benefits was not.

92. In August 2003, Mexico requested the establishment of a panel to consider its challenge to CVDs on steel plate;  consultations had been requested in January.
  In July 2003, Korea requested consultations concerning CVD investigations on dynamic random access memory semiconductors.

Suspension agreements

93. AD and CVD investigations may be suspended under some circumstances (i.e., when the suspension will be more beneficial to the domestic industry than an investigation) based on an agreement with the exporter to eliminate the injurious effect.  Under suspension agreements, exporters accounting for substantially all of the imports of the merchandise under investigation, or in the case of a subsidy, the Government alleged to be providing the subsidy, agree to eliminate the subsidy or dumping, to completely offset the net subsidy, or to cease exports of the merchandise to the United States through export limits or price undertakings by firms.
  An agreement with a WTO Member to suspend an AD investigation may involve only price undertakings;  agreements with respect to CVD investigations may also involve quantitative restrictions.

94. Nine suspension agreements are in place between the United States and six countries (Brazil, China, Mexico, the Russian Federation, South Africa, and Ukraine);  six of these agreements relate to steel (Table III.6).

Table III.6

Suspension agreements in effect on 31 December 2002

	Country
	Products
	Date of order

	Brazil
	Hot-rolled flat-rolled carbon-quality steel products (C)
	19.07.99

	China 
	Cut to length carbon steel plate (A)
	19.11.97

	Mexico
	Tomatoes (A)
	01.11.96;  amended 16.12.02

	Russian Federation
	Uranium (A)
	30.10.92;  amended 15.07.97

	Russian Federation
	Cut to length carbon steel plate (A)
	19.11.97; amended 23.01.03

	Russian Federation
	Hot-rolled flat-rolled carbon-quality steel products (A)
	19.07.99

	Russian Federation
	Ammonium nitrate (A) 
	16.06.00

	South Africa
	Cut to length carbon steel plate (A)
	19.11.97

	Ukraine
	Cut to length carbon steel plate (A)
	19.11.97


(A)
Anti-dumping investigation;  (C)
Countervailing measure investigation.

Source:
U.S. Department of Commerce, International Trade Administration.

95. During the 2001-02 period, four new suspension agreements were concluded, all leading to the suspension of AD investigations.  However, in two of these cases, the investigations were continued and the agreements were terminated upon negative final USITC determinations.  In the case of tomatoes from Mexico, the suspended investigation was resumed following termination of a suspension agreement, and a new suspension agreement was subsequently concluded.  During the same period, an agreement with respect to the importation of cut-to-length carbon steel plate with the Russian Federation was amended..

Administrative reviews

96. There are two aspects to administrative reviews of anti-dumping and countervailing duty orders:  to determine the amount of duty to be finally assessed on imports during the review period;  and to re-calculate the amount of net countervailable subsidy or dumping margin for merchandise under the outstanding CV or AD duty order, to establish the deposit rate for ensuing periods.  Administrative reviews may be requested by interested parties every 12 months.  If no review is requested for a particular 12-month period, final duties are assessed in the amount deposited for that period.  In 2000-02, 241 administrative reviews of AD duties were completed and 29 involving CV duty orders (Table III.7).

Table III.7

Anti-dumping and countervailing duty administrative reviews completed, 1980-02
	Year
	1980-90
	91
	92
	93
	94
	95
	96
	97
	98
	99
	2000
	2001
	2002

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Anti-dumping reviews
	536
	85
	81
	69
	49
	96
	126
	104
	111
	92
	86
	74
	81

	Countervailing reviews
	291
	53
	21
	9
	14
	25
	34
	12
	14
	12
	5
	13
	11


Source:
U.S. Department of Commerce, International Trade Administration.

Sunset reviews

97. The sunset provisions embodied in Section 751 (c) of the U.S. Tariff Act of 1930, as amended by the URAA, require that the DOC and the USITC conduct "sunset reviews" no later than five years after an AD or CV duty order is issued, to determine whether its revocation would be likely to lead to continuation or recurrence of dumping or countervailable subsidies (DOC) and of material injury to the industry (USITC).  Sunset reviews are order-specific (country- and product-specific).  Suspension agreements are also subject to sunset review.  Reviews are initiated by the DOC not later than 30 days before the fifth anniversary of the date of publication of an order,  they are usually completed within 240 days of initiation for full reviews and within 120 days for expedited reviews.
  Under the Sunset Regulations, the United States treats as de minimis any countervailable subsidy rate that is less than 0.5%;  for initial investigations the rate is 1% (following Article 11.9 of the SCM Agreement).

98. All AD and CV duty orders in existence on 1 January 1995 were reviewed starting July 1998, at the initiation of a three-year transition period finalized on 30 June 2001.  All reviews of orders issued after 1 January 1995 are conducted five years after they become effective.  All 309 transition-period reviews were initiated before 31 December 1999 and were terminated and completed in 2001;  duties were revoked in 150 cases, 75 by the DOC due to no domestic interest response, three due to a negative determination, and 72 due to a USITC negative determination.  Out of 52 orders reviewed from January 2000 to July 2003 under normal procedures, in 20 cases duties were revoked:  16 cases  were due to no domestic interest (in the DOC sunset proceedings);  one case was revoked by the DOC because of a suspended investigation;  and three were revoked by the USITC (Table III.8).

99. Most of the revocations in both transition and normal reviews were due to no domestic interest in the continued application of duties.  However, as noted, although the USITC made negative likelihood of injury findings in 72 transition orders (over 20% of the total), it has made negative likelihood of injury findings in only two normal orders since 2000 through July 2003.  This implies that the majority of normal sunset reviews (32 out of 52) conducted between 2000 and July 2003 resulted in a continuation of the application of duties.  Products for which the USITC issued affirmative determinations (to continue the duty order) during the period include principally iron and steel related products, but also some chemical and industrial products.  In some cases (e.g. solid urea, and brass sheet and strip), duty orders were revoked for some countries, but not for others;  in others (e.g. frozen concentrated orange juice from Brazil) the countervailing duty order was revoked, but the anti-dumping order was continued.
  A study shows that the ratio of revocations to orders reviewed due to lack of domestic interest was lowest in steel and chemicals industries (10% to 12%);  it was highest for electronics and other manufactured products (40% to over 50%).

Table III.8

Five-year sunset review status, as of July 2003a
	Institution period
	Number instituted
	Number revoked by the DOC because of no domestic responseb
	USITC expedited/full decision
Expedited                      Full

	Transition reviews

	July 1998- December 1999
	309 (105)
	75 (37)
	51 (28)c
	182 (40)d

	Normal reviews

	January 2000-July 2003
	52 (25)
	16 (9)
	10 (7)e
	26 (10)f


a
Numbers in parentheses are on a grouped basis.  Grouped numbers for revocations mean that all orders in a group were revoked.

b
Does not include 75 transition orders or four normal orders revoked for other reasons by the DOC or USITC.

c
The USITC’s determinations in these reviews were:  determination to revoke:  3 (2);  determination not to revoke:  48 (26).

d
The determinations in these reviews were:  USITC determination to revoke: 64 (11);  USITC determination not to revoke:  115 (28);  negative DOC determination:  3 (1).

e
USITC determination to revoke:  0 (0);  USITC determination not to revoke: 10 (7);  pending USITC determination:  0 (0).

f
USITC determination to revoke:  3 (0);  USITC determination not to revoke:  22 (9);  terminated by the DOC: 1 (1).

Source:
United States International Trade Commission online information.  Available at:  www.usitc.gov.

100. U.S. sunset reviews procedures and regulations have been challenged on several occasions in the WTO.  The EU requested a panel to consider the sunset review CVD orders on certain steel products from Germany.
  The Panel's conclusions were released in July 2002
;  following appeals by the EU and the United States, the Appellate Body reversed some of the Panel's findings but upheld the finding that the United States had failed to make the proper determination of the likelihood of continuation or recurrence of subsidization in the sunset review in dispute.

101. In January 2002, Japan challenged the final determinations of DOC and the USITC in the sunset review concerning corrosion-resistant carbon steel flat products.
  In its report, the Panel upheld all aspects of the determination that Japan challenged.
  Japan appealed the Panel's findings.
  A panel was established in April 2003 to consider Argentina's complaint regarding the final determinations in sunset reviews of imports of oil country tubular goods.
  In August 2003, Mexico requested the establishment of a panel to consider its challenge to the sunset review of anti-dumping measures on oil country tubular goods.

(b) Safeguards

102. Safeguard investigations are carried out under Sections 201-204 of the U.S. Trade Act of 1974, as amended by the URAA.  Under Section 201(Global Safeguard Investigations), domestic industries seriously injured or threatened with serious injury by increased imports may petition the USITC for import relief.  The USITC determines whether an article is being imported in such increased quantities that it is a substantial cause of serious injury, or threat thereof, to the U.S. industry producing an article like or directly competitive with the imported article.  If the USITC makes an affirmative determination, it recommends to the President relief that would address the serious injury or threat thereof, and facilitate the adjustment of the domestic industry to import competition.  The President makes the final decision whether to provide relief and the form and amount of relief within 60 days from receipt of an USITC report.  Since a safeguard measure requires Presidential action, an affirmative determination of injury is a necessary but not sufficient condition for its application.

103. Safeguard measures may be applied for a period of four years, and renewed for another four.  However, in practice, the United States has applied measures for a maximum of three years.  Under U.S. law, safeguard measures may include tariffs, quantitative restrictions, or tariff quotas, import licensing and other measures as listed in Section 203 of the Trade Act of 1974.  In the case of tariffs, the maximum applicable tariff is limited by law to no more than 50% ad valorem above the rate (if any) existing at the time the action is taken;  quantitative restrictions must not limit imports to less than their average level in the last three years that the President finds representative of U.S. imports from that country.
  Of the cases where an affirmative determination of injury was made in the 1998-2002 period, quantitative restrictions were used in one case (wheat gluten), tariff quotas in two (lamb meat and steel wire rod), and tariff increases in one (circular welded carbon quality line pipe);  for the steel investigation tariff rate quotas were imposed on imports for certain products, and an increase in duties on imports for others.

104. NAFTA countries are excluded from the application of safeguard measures, unless they individually account for a substantial share of total imports, and it is shown that they make an important contribution to serious injury.

105. Although the number of safeguard investigations and measures remains limited, their scope has been broad in recent years, particularly in the case of the steel investigation (see below).  Between 1998 and 2001, six safeguard investigations were initiated and notified to the WTO by the United States, two of them (regarding crabmeat and extruded rubber thread) in 2000, and one in 2001 (steel products).  The USITC made a negative injury determination in the crabmeat and extruded rubber thread cases.

106. A safeguard measure on wheat gluten applied in 1998 expired in June 2001, while another one on lamb meat ended in November 2001.
  In the case of wheat gluten, the safeguard measure was allowed to expire after three years despite a recommendation by the USITC in April 2001 to extend the action by two years (expanding the import quota by an additional 6% in each of those years).
  In 2003, safeguard measures on line pipe and steel wire rod were also allowed to expire after three years.

107. The most prominent case during the period under review was the investigation and application of safeguard measures with respect to certain steel products.  In June 2001, the President called for the initiation of a Section 201 investigation with respect to the importation of steel products, as part of the announced Multilateral Initiative on Steel (Chapter IV(3)(ii)).  In October 2001, the USITC issued affirmative determinations of serious injury with respect to eight steel product categories and negative determinations with respect to 17 products.
  In December 2001, the USITC transmitted to the President its report on the investigation.  In March 2002, the President announced the decision to impose safeguard measures with regard to ten products on which there were affirmative determinations.
  The President decided to resolve the ties on four products for which the USITC commissioners' vote had been equally divided, finding two affirmative determinations and two negative ones. In all, there were ten affirmative determinations and 19 negative ones.  The complete list of products subject to safeguard measures was notified to the WTO, and subsequently modified.
  In addition to the safeguard measures, a temporary licensing system was introduced for the duration of the measures (Chapter IV(3)(ii)).

108. The measures announced by the President consisted of tariffs ranging from 8% to 30%, or a tariff rate quota.
  In some cases, the tariff imposed was higher than recommended by the USITC;  for stainless steel rod it was lower.  The tariff levels were adjusted downward in March 2003, while the tariff quota was expanded.
  The safeguard measures on steel products adopted in 2002 apply to all countries, except Israel and Jordan, and following NAFTA rules, products from Canada and Mexico were also excluded;  products from developing countries with a market share of less than 3% for each product, were also excluded.  Some countries were only partially exempted, with some products subject to the safeguard measure:  Brazil (flat steel, except for tin mill products);  India (carbon fittings);  Moldova (rebar);  Romania (carbon fittings);  Thailand (welded pipe);  Turkey (rebar);  and Venezuela (rebar).
109. In considering the application of safeguards, account is taken of requests by domestic users for particular products to be excluded.  At the time of the March 2002 Proclamation imposing the safeguard measures, the President instructed the USTR to complete by 3 July 2002 its deliberation on the exclusion requests then pending;  this date was later extended to 31 August 2002.  Between June and August 2002, the USTR made several announcements with respect to product exclusions;  in all, 727 steel products within the categories affected by the measures were excluded.  Exclusion are made on the basis of product, not country, and are all on an MFN basis;  however, exclusions may benefit producers from some countries more than others, depending on the composition of their exports to the United States.

110. The President also instructed the USTR to consider new exclusion requests each year thereafter to help ensure that U.S. consumers had access to needed products, without undermining the safeguard's relief.
  The exclusion requests are open to foreign producers:  for the March 2003 exclusion, over 50% of the requests were presented by foreign companies from a number of countries, including China, Chinese Taipei, some EU members (Germany, Italy, the Netherlands, Sweden, and the United Kingdom), India, and Japan.  On 31 March 2003, the USTR announced the exclusion of 295 products from the scope of the safeguard measures.  The decision to exclude these products was based upon a consideration of information submitted by U.S. steel consumers, U.S. steel producers, and foreign steel producers.
  A total of 208 of those requests did not receive any objections from the domestic steel industry and many of the exclusions granted were for small-volume niche products.  The exclusions may be subject to volume caps, in general corresponding to import volumes below 2001 levels.  The process for the March 2004 exclusions will start in November 2003.

111. Reports filed with the CBP indicate that the total value of all exclusions is over US$1.39 billion, and the volume was 3.08 million tonnes.  The ten countries that benefited most by value from the exclusions originating in 2002 (727 steel products) were Korea, Japan, Germany, United Kingdom, Australia, Netherlands, France, Brazil, Sweden, and Belgium.  The total value of all exclusions originating in 2002 was US$1.34 billion and the tonnage was 2.99 million tonnes.  The ten countries that benefited most by value from the exclusions originating in 2003 (295 steel products) were Germany, Japan, Belgium, Netherlands, France, United Kingdom, Korea, Chinese Taipei, Austria, and Spain.  The total value of all exclusions originating in 2003 was US$53.9 million and the tonnage was 88,528.67 tonnes.

112. In a report published in September 2003, the USITC estimated a small GDP net loss, of US$30.4 million, due to the safeguard measures, and that direct steel purchases from domestic producers increased from 65% to 73% of the total.  The effect of the safeguard measures on U.S. welfare ranged from a welfare gain of US$65.6 million to a welfare loss of US$110 million, with a central estimate of a welfare loss of US$41.6 million.

113. All the cases in which safeguard measures were applied by the United States since 1998 have been challenged in the WTO.  Among the procedural aspects of safeguard investigations challenged by other WTO Members feature:  the basis for the exclusion of imports from NAFTA countries from the application of some safeguard measures;  the timely notification of investigation initiations and application of safeguard measures;  the consideration of "unforeseen developments";  the determination of serious injury, and of causation;  and the definition of domestic industry in USITC investigations.

114. Two cases brought to the WTO on safeguard measures adopted between 1998 and 2000 were concluded in 2001;  they concerned lamb meat and line pipe products.  In the case relating to lamb meat, the Appellate Body upheld the Panel's finding that the United States had failed to demonstrate the existence of "unforeseen developments", and that the USITC definition of domestic industry to include sheep farmers in the domestic industry producing the like product of lamb meat was inconsistent with the Agreement on Safeguards.
  In the challenge by Korea of the safeguard measure on line pipe products, the Panel's findings were released in October 2001
;  the Appellate Body reversed some of the Panel's finding but upheld others, including that the United States acted inconsistently with its obligation under the Agreement on Safeguards by failing to establish a causal link between the increased imports and the serious injury or threat thereof.

115. The U.S. safeguard measures applied in March 2002 as a result of the steel investigation were challenged at WTO by the EU, Japan, Korea, China, Switzerland, Norway, New Zealand, and Brazil;  it was agreed to refer all the complaints to a single panel.
  The Panel Report, issued in July 2003, concluded that the safeguard measures imposed by the United States on the imports of certain steel products as of 20 March 2002 were inconsistent with the Agreement on Safeguards and GATT 1994.  In particular, the United States had acted inconsistently with the previously mentioned provisions:  by failing to demonstrate that "unforeseen developments" had resulted in increased imports causing serious injury to the relevant domestic producers;  with respect to the facts supporting its determination of "increased imports" for five of the ten products on which safeguard measures had been imposed;  by failing to provide a reasoned and adequate explanation for most products that a "causal link" existed between any increased imports and serious injury to the relevant domestic producers;  and by failing to comply with the requirement of "parallelism" between the imports for which the conditions for safeguard measures had been established, and the imports which were subjected to the safeguard measure.

(vi) Quantitative restrictions and controls

116. Quantitative restrictions (QRs) on imports are in place for commercial purposes in only a few sectors, mostly textiles and clothing (Chapter IV(3)(iii)).  QRs are also in place on imports of a number of products pursuant to suspension agreements following anti-dumping investigations, namely on cut-to-length carbon steel plate from China and Russia, and on ammonium nitrate and uranium from Russia.  In the context of countervailing measures, QRs are applied to hot-rolled steel products from Brazil (see (v) above).  In addition, the United States has an agreement with Russia that provides for QRs on imports into the United States of certain steel products.

117. Quantitative restrictions on imports of agri-food products covered by the WTO Agreement on Agriculture were converted into tariff quotas in 1995 as a result of the Uruguay Round.  For several sensitive products, such as sugar and dairy products, prohibitive out-of-quota tariffs may act as de facto quantitative restrictions on imports (Chapter IV(2)).

118. In general, however, most U.S. quantitative restrictions and controls on trade are designed to ensure national security, safeguard consumer health, protect public morals, or are maintained for environmental purposes.  In the WTO, many of these measures are notified to the Committee on Technical Barriers to Trade, or the Committee on Sanitary and Phytosanitary Measures, or are discussed in the Committee on Trade and the Environment (see section (vii)).
119. The United States also maintains bans on imports from certain countries for foreign policy purposes.  The Office of Foreign Assets Control (OFAC) of the U.S. Department of the Treasury administers and enforces economic and trade sanctions against targeted foreign countries.
  WTO Members affected by these measures include Cuba and Sierra Leone (see (3)(iv)).
120. U.S. import controls are implemented through a system of licences.  The latest U.S. notification to the WTO on import licensing was made in November 2000;  it describes the procedures to follow in order to import the following products:  plants and animals and their products, natural gas, fish and wildlife, narcotic drugs, alcohol, tobacco and firearms, and nuclear facilities.
  As noted in this notification, imports of natural gas are authorized only if they are consistent with the public interest, except for imports originating in a country with which the United States has a free-trade agreement.  According to the authorities, there are about 120 applications per year for licences to export liquefied natural gas to the United States, and none has been denied since the early 1980s.

121. Pursuant to Articles 1.4(a) and 5 of the Agreement on Import Licensing Procedures, in April 2003, the United States notified the December 2002 final regulations implementing the Steel Import Licensing and Surge Monitoring programme in place for certain steel products, which took effect on 1 February 2003.
  The authorities indicated that these licences are automatic and used for monitoring purposes only.

(vii) Technical regulations and sanitary and phytosanitary measures

(a) Introduction and regulatory framework

122. In the United States, both technical regulations and sanitary and phytosanitary (SPS) measures can be established at the federal or sub-federal level;  they cover mostly products, but can also concern processes or services.  The underlying legislation for the federal rulemaking process is the Administrative Procedure Act (APA).
  While Congress can establish product regulations legislatively, it usually delegates enabling legislation to regulatory agencies, generally pursuant to broad guidance as to the factors to be considered and policy goals to be achieved.

123. In the United States, technical regulations (as defined in Annex I of the WTO Agreement on Technical Barriers to Trade (TBT Agreement)) and SPS measures (as described in Annex I of the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement)) can be initiated on an agency's initiative, as directed by Congress, or in response to a request by the public.  Private citizens, industry, and organizations, both domestic and foreign, can participate in an agency’s rulemaking activities in a variety of ways.  In addition to the opportunity to submit comments and petitions, persons can directly contact the agencies, in accordance with the agencies' particular procedural requirements;  participate in advisory committees formed by the agencies;  or participate in negotiated rulemaking.  The vast majority of rulemaking involves three steps:  issuance of a notice of proposed rulemaking soliciting public comment;  agency consideration of all relevant information;  and the issuance of a final rule after consideration of the relevant information.  The public can submit petitions for reconsideration after final rules have been issued.  All final rules may be judicially reviewed.  Technical regulations and SPS measures issued by agencies as final rules are subject to Congressional review under the Congressional Review Act (CRA).

124. In addition to enabling legislation, various other requirements govern the development and issuance of technical regulations and SPS  measures by the Federal Government. These include other statutes and Presidential Executive Orders that impose procedural requirements intended to ensure reasoned and fair decision-making.  Agencies may adopt technical and SPS regulations only after thoroughly analysing their potential impact, typically by means of an assessment and comparison of either the benefits and costs or the cost-effectiveness of alternative regulatory approaches or levels of stringency.  The Office of Management and Budget (OMB) oversees and coordinates agency activity concerning technical and SPS regulations, and reviews draft regulations and makes recommendations under Presidential Executive Order 12866.

125. Technical regulations or SPS measures that are classified as "major rules" are those found by the OMB to result in an "annual effect on the economy of US$100 million or more or that adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities".
  In October 2003, the implementing rules pursuant to the Bioterrorism Act (see below) were issued as "major rules".

126. In developing technical regulations or SPS measures, federal agencies are also required to take into consideration relevant international standards and, if appropriate, base their regulations on those international standards.  Title IV of the Trade Agreements Act of 1979 as amended (see below) expressly provides that the reasons for which it may not be appropriate to base a U.S. technical regulation on an international standard include, but are not limited to, the protection of human health or safety, animal or plant life or health, or the environment.

127. All technical regulations and SPS measures are published in the Federal Register, and codified in the Code of Federal Regulations.
  In addition, the OMB publishes the Unified Agenda of Federal Regulatory and Deregulatory Actions in the Federal Register each April and October.
  This publication contains a brief description of and schedule for each new rule that each agency is likely to issue in the subsequent twelve months.  The National Institute of Standards and Technology (NIST), which is part of the Department of Commerce, maintains a reference collection of technical regulations, specifications, test methods, codes, and recommended practices.
  The NIST provides interested parties with specific regulatory information or contacts in response to requests received.
128. According to the authorities, to meet the Constitutional requirements of due process, most States have enacted statutes containing transparency procedures.  For example, most States have enacted administrative procedure acts whose procedures are similar to those of the federal APA. The majority of States have also enacted statutes that provide for public access to information and judicial procedures.

129. In the United States, (voluntary) standards are generally developed through private-sector cooperation that may be organized around a given industry, profession or academic discipline.  The American National Standards Institute (ANSI) is a non-profit federation of about 200 standards-setting organizations;  it coordinates (in a non-mandatory manner) the development of private standards.  ANSI signifies that the standard has been developed using procedures that meet ANSI criteria for openness, balance, consensus, and other due process safeguards.  ANSI adheres to the WTO TBT Code of Good Practice for the Preparation, Adoption, and Application of Standards on behalf of its member organizations, and is the U.S. member body to the International Electrotechnical Commission (IEC) and the International Organization for Standardization (ISO).

130. The National Technology Transfer and Advancement Act (NTTAA) of 1995 directs federal agencies to use voluntary consensus standards, both domestic and international, in lieu of government-developed regulations, as a means to carry out policy objectives or activities except when doing so would be inconsistent with the law or otherwise impractical.
  The Act further directs the agencies to participate in the development of such standards to minimize government regulations, recognizing that many standards are appropriate or adaptable for the Government's procurement and regulatory purposes.

(b) Conformity assessment

131. The U.S. conformity assessment system for standards, and technical and SPS regulations is unique in that assessment of conformity mostly rests on supplier's self-declaration, and is to a large extent enforced through product-liability laws.  It is most frequently the responsibility of the supplier (producer or importer) to ensure compliance with existing technical regulations, or with standards when such compliance is required by the purchaser.  In the case of imports, it is primarily the responsibility of importers representing foreign manufacturers to meet technical regulations – such as proper marking and safety standards – and to ensure that permits, if required, have been obtained in advance of the goods arriving in the United States.
  For some products, a declaration or proof of conformity or compliance must be submitted by the manufacturer or the importer upon or prior to importation.
132. However, assessing conformity with technical regulations is also in certain cases done by the Federal Government (e.g. by the Food and Drug Administration), State or local governments, or by an independent testing authority.  To assess compliance, the Government may give official recognition to an independent testing authority through accreditation or similar measures.  The U.S. Bureau of Customs and Border Protection, in cooperation with other agencies responsible for regulated products, such as the Consumer Product Safety Commission (CPSC)
, is responsible for enforcing technical regulations at the border, and taking enforcement actions when such regulations are violated, including refusing admission.  Assessment of conformity with SPS requirements, especially for plants and animal products, is generally carried out by APHIS and FSIS inspectors located at the borders (see below).

(c) International cooperation on technical regulations

133. Title IV of the Trade Agreements Act of 1979 as amended provides the legal basis on which the WTO TBT Agreement and the SPS Agreement are implemented.  The U.S. TBT enquiry point is the NIST.
134. The United States participates actively in the WTO TBT Committee;  it made 45 notifications between January 2001 and end-June 2003, all under Article 2.9 of the TBT Agreement.
  The largest number of notifications were from the National Highway Traffic Safety Administration (24 notifications), the Food and Drug Administration, FDA, (24), and the Department of Agriculture (17).  No notifications of proposed U.S. sub-federal measures have been received by the WTO.

135. Between January 1995 and June 2003, the United States submitted 83 notifications related to labelling.
  Of these, 14 have been received since 2001.  In general, since 1995, six of the 83 U.S. notifications on labelling raised specific trade concerns by other WTO Members.
  One instance involved a requirement to clarify the definition of "United States cattle" and "United States fresh beef products" for labelling purposes.
  In October 2002, the United States notified the WTO that the Farm Security and Rural Investment Act of 2002 (see also Chapter IV(2)) amended the Agricultural Marketing Act of 1946 to require the USDA to issue country of origin labelling guidelines for voluntary use by retailers who wish to notify their customers of the country of origin of beef (including veal), lamb, pork, fish, perishable agricultural commodities, and peanuts.
  This measure raised concerns from Canada, joined by Argentina and Brazil.

136. Chapter Nine of the NAFTA covers standards and technical regulations.  Article 906 requires the parties to the agreement, to the greatest extent possible, to make compatible their standards-related measures so as to facilitate trade and promote the compatibility of a specific standard or conformity assessment procedure.  The authorities noted that Article 908.2 goes beyond the requirements of Article 6.4 of the WTO TBT Agreement in that it promotes the recognition of other parties' conformity assessment bodies.  Particular provisions, including specific committees are in place for telecommunications equipment and services, land transport, motor vehicles,  and textiles and clothing products.  The authorities noted that in the NAFTA the United States has focussed on improving transparency, national treatment, and exchange of information.

137. The authorities indicated that other FTAs in force in October 2003, with Israel and with Jordan, do not go beyond the WTO TBT Agreement in terms of disciplines in the area of technical regulations.

138. In addition, the United States participates in a number of mutual recognition agreements in which foreign conformity assessments of U.S. regulations are accepted on a bilateral product-specific basis.  Four such agreements involving the United States have been notified to the WTO.
  Also, on a case-by-case basis, some authorities in the United States have accredited selected foreign testing agencies.

(d) Sanitary and phytosanitary measures

WTO participation

139. The United States systematically notifies to the WTO all proposed changes in domestic sanitary and phytosanitary measures.  It has made the most WTO SPS notifications:  760 notifications from January 1995 to October  2003;  about one third of these since 2001.  The notifications mostly concern the establishment of residue tolerance levels for various chemicals used in food; some also concerned U.S. import restrictions taken as a response to risks posed by FMD and Bovine Spongiform Encephalopathy (BSE).

140. Under the WTO Agreement on Sanitary and Phytosanitary Measures, Members have the possibility to raise concerns regarding SPS measures maintained by other Members.  An explanation of the reasons for such measures may be requested and should be provided by the Member maintaining the measure.  Since 1995, 24 specific trade concerns have been raised concerning measures maintained by the United States;  six of these have been raised since 2001, covering meat products, fruit, and potted plants.
  None of the cases has been followed by formal dispute settlement, including consultations.

Regulatory framework

141. In addition to the laws and regulations described in section (a), above, the key legal bases for establishing SPS measures in the United States are the Federal Food, Drug, and Cosmetic Act;  the Animal Welfare Act, together with the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA); and the Federal Plant Pest Act.  These are implemented by four different federal agencies that have SPS responsibilities:  the FDA;  the Department of Agriculture's Food Safety and Inspection Service (FSIS);  the Department of Agriculture's Animal and Plant Health Inspection Service (APHIS);  and the Environmental Protection Agency (EPA see below).  The U.S. enquiry point for requests for information on SPS issues is the Office of Food Safety and Technical Services at the USDA.
  USTR is responsible for monitoring compliance with WTO provisions.

142. APHIS has regulatory responsibility to safeguard U.S. animal and plant resources from exotic pests and diseases.
  Its Import Authorization System (IAS) allows importers to submit applications for permits to import fruits and vegetables, and animal products and organisms.  It publishes a list of USDA-recognized animal health status of countries/areas regarding specific livestock, poultry, and meat diseases.

143. FSIS has specific responsibility for the safety of meat, poultry, and certain egg products.
  An equivalence determination is required before meat and poultry products can be imported into the United States.  Once granted, FSIS lists the country as eligible to export to the United States.  FSIS has developed and published a process for evaluating whether a foreign country’s meat and poultry regulatory system and individual sanitary measures are equivalent to the system and measures of the United States;  this involves an annual audit.
144. Thirty-three countries are recognized as having meat and poultry inspection systems equivalent to the United States.
  Importing these products also requires the prior approval of individual slaughtering or processing plants.
  Certificates are then issued by the government of the exporting country to identify products by country and factories of origin.  Meat and poultry products are subsequently re-inspected at U.S. ports-of-entry by FSIS, which randomly selects samples of imported meat and poultry products and performs appropriate product examinations.

145. The FDA has primary responsibility for the safety of all other foods and of veterinary drugs, to enforce the Federal Food, Drug, and Cosmetic Act and other related federal laws to protect consumers' health and safety, and to prevent economic fraud.

The Bioterrorism Act
146. The passage of the Public Health Security and Bioterrorism Preparedness and Response Act of 2002
, Title III – Protecting Safety and Security of Food and Drug Supply, represented one of the most significant changes in U.S. food import requirements in recent years.  Its aim is to enhance the security of the United States with respect to its food supply.  The Act requires, as of 12 December 2003:  (1) registration of most food manufacturing and handling facilities (except, in general, farms and restaurants);  (2) prior notice to FDA of all food consignments intended for import into the United States;  (3) establishment and maintenance of certain records pertaining to the receipt and distribution of foods;  and (4) administrative detention of any food found to present a threat of adverse health consequences to humans or animals.

147. Section 305 of the Act (Registration of Food Facilities) requires the owner, operator, or agent in charge of a domestic or foreign facility to register with the FDA no later than 12 December 2003.  Facilities are defined as any factory, warehouse, or establishment, including importers.  The Bioterrorism Act exempts from the requirement to register:  farms, restaurants, other retail food establishments, non-profit food establishments in which food is prepared for or served directly to the consumer, and fishing vessels.  Also, foreign facilities subject to the registration requirement are limited to those that manufacture, process, pack, or hold food, only if food from such facility is exported to the United States without further processing or packaging outside the United States.

148. Section 307 of the Act (Prior Notice of Imported Food Shipments) requires that prior notice of imported food shipments be given to FDA.  The notice must include a description of the article, the manufacturer and shipper, the grower (if known), the country of origin, the country from which the article is shipped, and the anticipated port of entry.
149. The United States first notified the WTO of the proposed new registration and prior import notice requirements in February 2003.
  On 2-3 April 2003, in the WTO Committee on Sanitary and Phytosanitary Measures, 16 Members expressed various concerns over the proposed measures.
  Discussion of the Bioterrorism Act took place again at the WTO SPS Committee meeting on 24‑25 June 2003, when nine countries raised questions and made comments on two additional draft implementing regulations:  the first concerns the requirement to establish and maintain records of imported food, and  the second provides for the detention of suspicious articles of food.
  In October 2003, two "interim final" regulations were issued by the FDA, on registration and on prior import notice.  The authorities have pointed out that these rules are of an interim nature so as to allow consultations with trading partners before they are finalized.
Products of modern biotechnology

150. In 1999, a third of the corn, half the soybeans, and almost 60% of the cotton grown in the United States were genetically engineered.
  Products of biotechnology are regulated according to their intended use by the same authorities as their conventional counterparts, namely the USDA, the EPA, and the FDA.  Each new modification ("event") must be approved.  According to the FDA, many of the food crops currently on the market do not contain substances that are significantly different from those already in the diet and thus do not require pre-market approval.

151. In August 2002, the report on Environmental Effects of Transgenic Plants, produced jointly by the National Academy of Sciences and the National Academy of Engineering, advised the USDA to conduct more rigorous review of the potential environmental effects of new transgenic plants before approving them for commercial use.
  In response, the USDA created a new unit within APHIS called Biotechnology Regulatory Services (BRS) to focus on USDA's key role in regulating and facilitating biotechnology.  The new programme focuses on regulation of biotechnology, risk assessments, and the granting of permissions.  Among other responsibilities, BRS works with foreign governments to harmonize biotechnology standards.

152. In May 2003, the United States requested consultations with the European Union regarding measures affecting the approval and marketing of biotech products.
  The request reflects the opinion of the United States that these measures are covered by the SPS Agreement and therefore subject to the requirements of scientific justification and risk assessment.  A WTO panel was subsequently established.
(e) Environmental regulations related to trade

153. EPA is responsible for ensuring compliance with environmental regulations in the United States.
  EPA's role in international trade is to ensure that trade agreements are negotiated and implemented to protect domestic interests and environmental standards.  Within its Import-Export Program (IEP), EPA works with regional and programme offices, the states, other federal agencies, and foreign governments to ensure compliance with and the development of laws governing the importation and exportation of materials that may pose a risk to human health and the environment, including hazardous waste, toxic chemicals
, pesticides, and ozone-depleting substances.

154. Regarding trade in hazardous waste, the United States has agreements with several countries that provide for prior notification of shipment of wastes (both importing and exporting).  The United States has not ratified the Basel Convention on the Control of Transboundary Movements of Hazardous Waste and their Disposal.
  The United States adheres to the OECD Council Decision governing trade in recyclable waste with other OECD countries;  accordingly, exports of waste have to be notified by the exporter to the Environmental Protection Agency (EPA), which informs the importing country.

155. Many of the U.S. notifications to the WTO TBT and SPS Committees described above were submitted by the EPA and concerned pesticides, chemical content, and labelling guidelines.  EPA sets limits on the amount of pesticides that may remain in/on food;  the FDA is then in charge of enforcing them.  Tolerances notices are published in the Federal Register and notified to WTO.  EPA is constantly updating its list of authorized pesticides and tolerances limits;  these can be consulted in the Code of Federal Regulations.

156. The United States in some instances applies trade measures to enforce U.S. environmental provisions, notably those governing the use of marine resources.  The enforcement of these environmental regulations is the task of two U.S. agencies:  the Bureau of Oceans and International Environmental and Scientific Affairs (OES), part of the U.S. Department of State
;  and the National Oceanic and Atmospheric Administration (NOA), part of the U.S. Department of Commerce.  The latter enforces both the Marine Mammal Protection Act (MMPA), to protect marine mammals, including whales, dolphins, seals, and sea lions, and the Endangered Species Act (ESA), which protects all six species of sea turtles in the U.S.

157. In 1991, under the MMPA, an import ban was placed on tuna from countries failing to protect dolphins when fishing in the eastern tropical Pacific Ocean.  The ban was initially challenged in the GATT in 1991, but the panel report was not adopted.  Since 1997, pursuant to the signing of the Agreement on the International Dolphin Conservation Program (AIDCP), the United States has removed its ban on imports of tuna from countries that have the "Dolphin-safe" certification.  To obtain such certification, countries must:  be a member of the AIDCP;  provide evidence that the limits permitted on dolphin mortality have not been exceeded;  and be a member, or applying for membership, of the Inter-American Tropical Tuna Commission (IATTC).
  The Dolphin-safe certification and labelling requirements have been identified as a non-tariff barrier, and raised as a specific trade concern by Brazil, Egypt, Mexico, and Thailand.

158. The import ban in May 2002 applied to Belize, Bolivia, Colombia, El Salvador, Guatemala, Honduras, Nicaragua, Panama, Spain, Vanuatu, and Venezuela, although some of these countries are in the process of completing the requirements for lifting the ban.

159. On 21 January 2003, the NOAA announced that the tuna purse-seine industry practice of encircling dolphins to catch tuna has no significantly adverse impact on dolphin populations in the Eastern Tropical Pacific Ocean (ETP).  This allowed tuna fishing under Dolphin-safe certification even if dolphins are encircled or chased, as long as no dolphins are injured in the fishing process.
  The IATTC must nevertheless place inspectors on every boat and no tuna from catches in which a dolphin is killed qualifies for the label.

160. Since 1989, importation of shrimp is prohibited unless harvested in a way considered by the United States not to pose a danger to sea turtles, unless the shrimp was harvested by aquaculture or in cold waters.  The corresponding legislation, Section 609 of Public Law 101-162, referring to the Protection of Sea Turtles in Shrimp Trawl Fishing Operations, enacted in 1998, had been the subject of a WTO panel;  the Appellate Body found in 1998 that Section 609 was provisionally justified under Article XX(g) of GATT 1994, but was applied in a discriminatory manner.
  Revised Section 609 guidelines  were published in 1999, setting forth criteria to certify nations as effectively protecting sea turtles.  The Department of State in April 2003 certified 39 nations and one economy as meeting the requirements for continued export of shrimp to the United States (down from 41 countries in April 2002), and noted that Honduras and Venezuela remain uncertified.

161. The Pelly Amendment to the Fisherman's Protective Act of 1967 authorizes the U.S. Secretary of Commerce to certify a country for activities that diminish the effectiveness of an international fishery conservation programme.  Certification triggers a process for the President to consider the imposition of import restrictions against the country.  In September 2000, the Secretary of Commerce certified Japan under the Pelly Amendment for undermining international efforts to protect whales.  Certification was based on Japan's decision to kill two additional species of whales under its research programme in the North Pacific.

(3) Measures Directly Affecting Exports

(i) Export finance, insurance and guarantees

162. The Export-Import Bank (Ex-Im Bank) is the official export credit agency of the United States.  Pursuant to its Charter (the Export Import Bank Act of 1945, as amended), it is mandated to provide U.S. exporters with financing terms and conditions that are competitive with those made available by foreign governments to their exporters.
  The United States participates in the OECD Arrangement on Guidelines for Officially Supported Export Credits, designed to minimize the use of government subsidies in export finance, which is referred to in the WTO Agreement on Subsidies and Countervailing Measures.
  Ex-Im Bank activities are subject to periodic review under U.S. law;  the re-authorization Act, signed into law in June 2002, extended the Ex-Im Bank authorization to September 2006 and increased its financing capacity.  The Bank's activities are included in the United States' most recent WTO subsidy notification.

163. Ex-Im Bank provides  loans, guarantees, and insurance through a variety of programmes that include:  export credit insurance (post-export financing);  working capital loan guarantees to exporters (pre-export financing);  and medium-and long-term loan guarantees and direct loans to overseas buyers (buyer financing).
 All borrowings by Ex-Im Bank to finance its operations are fully guaranteed by the U.S. Government.  Ex-Im Bank's mandate is to supplement, not compete with, the private sector.

164. Ex-Im Bank grants support only to the parts of an export transaction that meet local-content requirements.  To be eligible for Ex-Im Bank financing, goods and services in a U.S. supply contract must be shipped from the United States.  For transactions with repayment periods of up to 180 days, Ex-Im Bank normally requires that at least 50% of the value of the transaction be of U.S. origin.  For transactions with medium-term and long-term repayment periods, the total level of support for a supply contract will be the lesser of:  85% of the value of all eligible goods and services, or 100% of the U.S. content in all eligible goods and services in the contract.

165. In addition, to be eligible for Ex-Im Bank loans and long-term guarantee financing, goods must be shipped aboard U.S. flagged ships.  Further, U.S. insurers should be given a "non-discriminatory opportunity" to bid for insurance on all shipments financed by Ex-Im Bank.

166. In FY 2003, Ex-Im Bank authorized a total of US$10.5 billion in support for its export activities (Table III.9), slightly more than the previous year but still below the average recorded since 1996 (US$11.1 billion).  Support in FY 2003 was in the form of loans (US$58 million), guarantees (US$7.8 billion), and export credit insurance (US$2.7 billion).  This supported 2,703 U.S. export sales and US$13.8 billion in U.S exports world-wide.
  In FY 2003, more than US$4.6 billion was used to finance the export of 74 U.S.-manufactured, large commercial aircraft.  Small business benefited from about US$2 billion in FY 2003, approximately 20% of total authorizations.  The largest export markets were, in decreasing order of importance, Mexico, China, Brazil, and Turkey.

167. Every year, Ex-Im Bank also receives an appropriation for its programme budget (the "subsidy" or Program Budget Authority), which is used as a reserve to cover both the possible losses of providing new direct loans, guarantees and insurance, and the associated administrative costs (Table III.9);  if the amount is not spent, it is rolled over to the next year's appropriation.  As expected losses have decreased in recent years, the Program Budget Authority has declined to an estimated US$334 million in FY 2003.  The budget request for FY 2004 was announced as "zero", also because unused funds from the four previous fiscal years were expected to suffice to meet possible losses.

168. Since the last Review of the United States in 2001, Ex-Im Bank has initiated various programmes including:  financing sales of U.S exports to take advantage of the African Growth Opportunity Act;  providing finance for the export of equipment and services to support direct air cargo service between Africa and the United States;  approving a Transportation Security Exports Program (T-SEP); issuing guarantees through the Foreign Currency Guarantee programme in currencies that were not previously eligible (e.g. CFA franc, Egyptian pound, Mexican peso, and South African rand);  hosting training seminars in various African countries; providing US$1 billion to finance sub-Saharan African purchases of HIV/AIDS medicines;  and insuring short-term export credit transactions under the pilot programme termed "short-term Africa pilot program", which facilitates the purchase of U.S agricultural commodities, raw materials, spare parts, and other items.

Table III.9

Ex-Im bank loan, guarantee, and insurance activities, 1996-04

(US$ million)

	Fiscal year
	Financed export value
	Amounts authorized
	Program budget authority (reserve for default)

	1996
	14,597
	11,518
	870

	1999
	16,709
	13,068
	656

	2000
	15,548
	12,637
	902

	2001
	12,526
	9,242
	824

	2002
	12,950
	10,119
	727

	2003
	14,151
	10,533
	334

	2004
	15,479
	11,557
	366


Source:
WTO document G/SCM/N/71/USA, 2 July 2002, and information provided by the authorities.
(ii) Other export assistance

(a) Foreign-trade zones

169. Foreign-trade zones (FTZ) have been authorized by the Foreign-Trade Zones Act of 1934.
  Under this legislation, foreign goods may be admitted to an FTZ without being subject to customs duties, inventory taxes, or excise taxes.  Domestically produced merchandise may also be brought into an FTZ free of these taxes, and stored or processed individually or together with other domestic or foreign merchandise;  about 62% of shipments into FTZs consisted of domestic products in 2001.  Customs duty and federal excise tax are paid when merchandise is transferred to the U.S. customs territory;  customs duty is also levied by the United States when merchandise is shipped from a zone to a NAFTA member.  The authorities have indicated that there are no income tax advantages related to FTZ operations, and that zones are subject to all other federal, state, and local regulations and taxes.

170. The Foreign-Trade Zones Board is in charge of authorizing FTZs;  it consists of the secretaries of the Department of the Treasury and the Department of Commerce.  The authorities noted that the cost for zone development and operation, including infrastructure, is the responsibility of zone grantees, operators, and users.  The zone grantees (i.e. the parties granted authority by the FTZ Board to establish zones) are public or quasi-public entities, such as cities, counties, port authorities, economic development agencies or other non-profit entities.  These parties often contract with private parties for the operation of the zone.  The FTZ Board itself provides no funds for zone development or operation.

171. FTZs operate under U.S. customs supervision and are generally located at or near U.S. Customs ports of entry.  There are two types of FTZ:  general purpose zones, and subzones.  Some 256 general-purpose zones are registered.
  They are usually located in industrial parks or in seaport or airport complexes, with facilities available for use by the general public.  Subzones consist of single-purpose sites for operations that cannot be accommodated in a general-purpose zone (for instance, oil refining and automobile manufacturing);  some 444 subzones are currently registered.

172. The combined value of shipments of domestic and imported goods into general-purpose zones and subzones totalled US$225 billion in 2001, the latest year for which data are available.  Subzones received 87% of these shipments.  The oil refining industry accounted for 69% of foreign shipments into FTZs.  Other industries that import sizeable foreign shipments into FTZs include motor vehicle and parts manufacturers, and companies producing electronic products and parts.

173. In FY 2001, exports from the FTZs were sizeably less than shipments entering the zones, at US$15.4 billion.  This is because most sales by FTZs are destined for the domestic market.  According to the authorities, a significant benefit of FTZs is related to "inverted tariffs":  if manufacturing in the zone results in a product subject to a lower customs duty than the duty applicable to its foreign inputs, the finished product may be entered at the duty rate that applies to its condition as it leaves the zone.  There is no special legislation authorizing the inverted tariff procedure; authorization is granted on a case-by-case basis, subject to public interest considerations.

(b) Duty drawback system

174. Under the duty drawback programme, customs duties, as well as certain internal taxes and fees that have been collected at importation are refunded following the exportation of either the imported product or the article that has been manufactured from the imported product.

175. In its FTAs, the United States seeks to restrict the use of duty drawback programmes,  considering that they can distort investment decisions by creating an incentive for investors to locate in the FTA partner country in order to benefit from duty drawback when exporting processed goods for sale in the U.S. market.
  The NAFTA restricts drawback to the lesser of duties paid on the imported input or import duties paid on the processed good exported to a NAFTA trading partner.
  According to the authorities, the United States-Chile FTA provides for a gradual phase-out of these programmes for shipments between the parties, and U.S. proposals in ongoing FTA negotiations (e.g. FTAA) are modelled on the U.S.-Chile provision.  However, there are no restrictions on the use of drawback in the FTAs with Jordan or Israel.

(c) Tax exemptions on extraterritorial income

176. Various U.S. tax provisions conferring export incentives have given rise to a WTO dispute settlement case on the tax treatment for foreign sales corporations.  This was the only instance of prohibited export subsidies granted by the U.S. Government since the inception of the WTO in 1995.  These U.S. tax provisions have been under scrutiny since 1998, first by a panel, then by an Article 21.5 implementation panel since November 2000.

177. The issue under scrutiny in the original dispute was the tax exemption of certain "foreign trade" income of foreign sales corporations (FSCs).  Foreign trade income was generally defined as export property held for sale or lease, produced in the United States and sold abroad, with no more than 50% of its value attributable to imports.
  A domestic corporation was generally not subject to U.S. income tax on dividends distributed from the FSC out of earnings attributable to this income.  Thus, there was no U.S. income tax imposed on a portion of the FSC's income from exports.  The tax revenue forgone as a result of the FSC provisions was around US$2.55 billion according to the FY 2000 Budget;  it was expected to be US$4.16 billion in the FY 2001 Budget.
  About 6,000 U.S. corporations used FSCs.

178. In October 1999, a WTO panel found that the FSC scheme constituted a prohibited export subsidy under the Agreements on Subsidies and Countervailing Measures (SCM) and on Agriculture.  In February 2000, the Appellate Body confirmed the findings of the panel with respect to the violations of the SCM Agreement and modified the findings concerning the Agreement on Agriculture.  In March 2000, the DSB recommended that the United States withdraw the export subsidies.

179. On 15 November 2000, the U.S. President signed into law H.R. 4986, the FSC Repeal and Extraterritorial Income Exclusion Act of 2000, which, in the view of the United States, implemented the DSB recommendations.  On 29 January 2002, the Appellate Body issued its conclusions to the Article 21.5 Recourse
:  they found the new Law to be inconsistent with the GATT 1994 and the Agreements on Subsidies and Countervailing Measures and on Agriculture.  In April 2003, the DSB authorized the European Union to take countermeasures at the level of US$4,043 million, as authorized by the Arbitrator's report.

(iii) Section 301 and related actions

180. Section 301, which encompasses Section 301-310 of the Trade Act of 1974, is implemented by the USTR to investigate foreign trade practices that are considered to affect U.S. exports of goods and services or impair U.S. rights under international trade agreements.  Section 301 may be used to "enforce U.S. rights under bilateral and multilateral trade agreements and also may be used to respond to unreasonable, unjustifiable, or discriminatory foreign government practices that burden or restrict U.S. commerce.  For example, Section 301 may be used to obtain increased market access for U.S. goods and services, to provide more equitable conditions for U.S. investment abroad, and to obtain more effective protection world-wide for U.S. intellectual property."

181. Actions that may be taken under Section 301 by the USTR include the suspension of trade agreement concessions;  the imposition of duties or other import restrictions;  and the imposition of fees or restrictions on services.  However, prior to taking any action under Section 301, the USTR must request consultations with the foreign government involved and follow the dispute settlement provisions of any applicable trade agreement, including the WTO.

182. One WTO panel found that, in the light of the U.S. undertakings articulated in the Statement of Administrative Action approved by the U.S. Congress at the time it implemented the Uruguay Round Agreements, the use of Section 301 is not inconsistent with U.S. obligations under the WTO.
  A second WTO dispute was initiated by the European Union in 2000 regarding Section 306 of the Trade Act of 1974, as amended (the Carousel amendment – see Chapter II(3)).  In recent years, Section 301 provisions have been used sparingly against WTO Members, and disputes related to Section 301 investigations have all been brought to the WTO Dispute Settlement Body.  Nevertheless, some WTO Members have continued to question the investigations, as well as the publication of "reports" and "lists", notably under the Special 301 provisions regarding intellectual property protection (section (4)(v)).

183. No new cases have been initiated under Section 301 since the previous review of the United States, although various developments have affected previously initiated investigations.  An agreement was reached with the European Union in the dispute regarding the EU banana import regime (Chapter II(3)).  The investigation initiated under Section 301 in October 2000, regarding the Canadian Wheat Board (CWB), was scheduled to end in October 2001 but was extended to February 2002.  As a result of the investigation, the USTR announced that it would examine a possible WTO case against the CWB, and would investigate Canadian measures regarding its imports of U.S. wheat.  In December 2002, the United States initiated a WTO dispute settlement proceeding on this issue.

(iv) Export restrictions and controls

184. The United States maintains export restrictions and controls for national security, foreign policy purposes, or to ensure sufficient domestic supply.  Exports can be controlled unilaterally or multilaterally.  The authorities have indicated that in many cases controls are based at least in part on U.S. participation in non-binding export control regimes (e.g. the Wassenaar Arrangement, which focuses on controls of conventional arms and dual-use exports, the Missile Technology Control Regime, the Nuclear Suppliers Group, and the Australia Group, as well as in the context of United Nations embargoes).  The controls are implemented through a licensing system.  Re-exports are also covered:  companies located outside the United States must obtain authorization in order to re-export many items subject to U.S. export controls. In December 2002, members of the Wassenaar Arrangement agreed to decontrol general purpose microprocessors.

185. In April 2002, the U.S. Department of Commerce's Bureau of Export Administration was renamed the Bureau of Industry and Security (BIS).  One of the Bureau's core responsibilities is to administer and enforce U.S. export controls on dual-use items (those with commercial and possible military use) as well as on the export and re-export of certain other commercial items for foreign policy purposes.  The BIS attempts to balance  U.S. national security and commercial interests, providing facilitation of legitimate civil transactions while preventing the spread of weapons of mass destruction, of ballistic missiles and associated technologies, and of potentially destabilizing transfers of dual-use technologies to militarily unstable regions.

186. The primary authority to control exports was governed by the Export Administration Act (EAA) of 1979, as amended, which expired in August 2001.  Although the EEA authority has lapsed, the U.S. export control regime remains in place under the authority of the International Emergency Economic Powers Act (IEEPA), which is renewed annually.
187. The EAA authorized the President to prohibit or curtail the export of goods "where necessary to protect the domestic economy from the excessive drain of scarce materials";  and to monitor exports of certain goods to determine the impact of such exports on domestic supply and to evaluate whether this impact has an adverse effect on the U.S. economy.  This authority has been continued under the IEEPA.  During FY 2002, the BIS controlled the export of domestically produced crude oil and certain unprocessed timber harvested from federal and state lands;  BIS approved 14 licences for the export of crude oil amounting to 38 million barrels.  No licences were approved for the export of unprocessed timber.  Agricultural products that are monitored include wheat, corn, rice, soybeans and products, and cotton.

188. Some items that may have dual uses are listed on the Commerce Control List (CCL), and are controlled under the Export Administration Regulations (EARs).  The export of these items requires a licence, based upon the item classification, the destination, the end-user, and the end-use.  The EARs include a country chart, which lists the reasons stated for control of a given item, and specifies whether exports of certain items to a given country require a licence.  Among recent developments, special controls on the export and re-export of arms-related items to the Federal Republic of Yugoslavia (Serbia and Montenegro), that had been imposed in 1998, were removed in November 2002.
  The EARs have been revised to reflect new signatories to the Chemical Weapons Convention in September 2001, and new members of the Missile Technology Control Regime in March 2003.

189. In addition, the BIS maintains "catch all" controls for items that are not specifically listed on the CCL but are being shipped to a sensitive recipient, such as a nuclear facility.  Exporters in these cases must apply for a licence for all items shipped, regardless of their classification or whether the items are on the CCL.  Export enforcement investigations of unauthorized exports may result in fines or imprisonment of exporters found to have made unlawful exports.  In FY 2002, the BIS completed the review of 10,767 license applications, with an average processing time of 39 days.
  It approved 8,735 applications, returned 1,826 without action, and denied 206.

190. The BIS engages in various bilateral and regional export control activities.  Its Nonproliferation and Export Control (NEC) cooperation programme, established in 1994, aims to strengthen foreign national export control systems for sensitive items.
  NEC manages BIS cooperative technical assistance programmes, and coordinating efforts with the inter-agency Export Control and Border Security (EXBS) Programme, which the State Department oversees.

191. The Transhipment Country Export Control Initiative (TECI), another BIS initiative launched in 2002, seeks to strengthen compliance with international export norms and with U.S. export control laws in global transshipment hubs by countering illegal diversion of controlled goods.  TECI complements other trade security initiatives including the EXBS Program, the Container Security Initiative, and the Customs-Trade Partnership Against Terrorism.

192. The Department of State controls the export of defence articles, services, and related technological data under the authority of the Arms Export Control Act.
  These are specified on the U.S. Munitions List, which was substantially reviewed in 2002, especially in areas of propellants and explosives, nuclear and chemical-related commodities, and technology.  There are no plans to change the sharing of responsibility for export control between the State Department and the BIS.

193. Under the authority of the IEEPA, the Trading with the Enemy Act, the United Nations Participation Act, and under anti-terrorism measures, the Department of Treasury's Office of Foreign Assets Control (OFAC) administers economic and trade sanctions, and may in this capacity restrict exports to countries, entities, and individuals facing sanctions.
  WTO Members facing export sanctions include Cuba, Myanmar, and Sierra Leone.  Sanctions differ from country to country.
  According to the authorities, exports of agricultural goods, medicines, and medical equipment to Cuba are allowed subject to a BIS export licensing requirement; and export restrictions to Sierra Leone are limited to arms. IEEPA sanctions against Angola were lifted in May 2003.  In July 2003, the Government imposed sanctions on Myanmar in response to its continued lack of progress on human rights and democracy;  they included a ban on exports of financial services.

(4) Other Measures Affecting Production and Trade

(i) Competition policies

(a) Antitrust legislation and administration

194. U.S. antitrust legislation at the federal level is included in three main acts:  the Sherman Antitrust Act (15 U.S.C. Sections 1-7), the Clayton Act (15 U.S.C. Section 12 et seq), and the Federal Trade Commission Act; provisions with respect to the trade aspects of competition policy are also included in other Acts.
  Federal antitrust legislation covers all types of activities, including those related to foreign commerce of the United States, and a wide range of business practices;  it is enforced by the Antitrust Division of the Department of Justice (criminal and civil enforcement), and by the Federal Trade Commission (FTC) (civil enforcement).  U.S. antitrust law provides for enforcement actions by aggrieved private parties as well as by the Department of Justice and the FTC.  Such private actions may be for treble damages and/or, where appropriate, injunctive relief, and have long been a major part of U.S. antitrust practice.  There is also antitrust legislation in most States.  The authorities noted that the bulk of U.S. commerce is subject to anti-trust legislation.

195. The Sherman Antitrust Act outlaws all contracts, combinations, and conspiracies that restrain trade among the states or with foreign countries, including price-fixing agreements, bid rigging, and agreements between competitors to allocate customers, as well as the monopolization of trade among the states or with foreign countries.  The Sherman Act and FTC Act do not apply to conduct involving trade or commerce, other than import trade or commerce, with foreign nations unless the conduct has a direct, substantial, and reasonably foreseeable effect on domestic or import commerce or on export trade or commerce.  Where jurisdiction is based on export trade or commerce the antitrust laws apply to that conduct "only for injury to export business in the United States." (15 U.S.C. Section 6a (1) (1994).

196. The Clayton Act prohibits mergers and acquisitions and other types of conduct that may be likely to lessen competition substantially.  Section 2 of the Clayton Act, also known as the Robinson-Patman Act, outlaws certain domestic price discrimination for goods (except for non-profit institutions).  Section 3 of the Act prohibits the lease or sale of goods or commodities conditioned upon the purchaser's agreement not to use the products of a competitor, if this activity leads to lessening competition or to creating a monopoly.  Section 7 of the Clayton Act prohibits any merger or acquisition of stock or assets that lessens competition substantially, or tends to create a monopoly.  Section 7A of the Clayton Act, called the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (15 U.S.C. 18a), contains provisions to facilitate enforcement of antitrust laws with respect to anti-competitive mergers and acquisitions.  Lawsuits under the Clayton Act may be brought in  any district court of the United States in which the defendant is found or transacts business (15 U.S.C. 12);  the Act allows for the recovery of threefold the damage inflicted to the aggravated party plus the cost of the suit.  Foreign individuals or companies are granted national treatment and may sue for the same amount;  foreign states, however, may recover only an amount equal to the damage inflicted plus the cost of the lawsuit.

197. The Federal Trade Commission Act gives the FTC the authority to define and prohibit unfair methods of competition;  generally, this refers to violations of the Sherman or the Clayton Act or of any other antitrust law.  The Act also includes consumer protection as part of FTC’s mission.  Pursuant to its consumer protection  mission, the FTC has the power to prescribe trade regulations defining unfair or deceptive acts or practices and to establish requirements to prevent them, as well as to challenge unfair or deceptive acts or practices by foreign companies deemed to harm U.S. consumers.

198. A number of U.S. statutes provide limited immunity from antitrust laws in specified cases.  Immunity is provided to certain activities in the agriculture sector under the Capper-Volstead Agricultural Producers' Associations Act, which allows collective action in the processing, preparing for market, handling, and marketing of agricultural products, and the Agricultural Marketing Agreement Act of 1937, which authorizes the Secretary of Agriculture to enter into marketing agreements exempted from the application of antitrust laws with producers and processors of agricultural commodities.  The Act also allows the Secretary of Agriculture to enter into marketing orders, except for milk, to control the quantity of an agricultural product to increase the price.  The Fishermen's Collective Marketing Act has similar provisions to the Capper-Volstead Agricultural Producers' Associations Act.  The McCarran-Ferguson Insurance Regulation Act exempts the insurance business from antitrust laws to the extent "regulated by state law".
  The Need-Based Educational Aid Act of 2001 extended until 2008 the antitrust exemption on institutional student aid under section 568 of the Improving America's Schools Act of 1994.

199. The Hart-Scott-Rodino Antitrust Improvements Act of 1976 (HSR Act, 15 U.S.C. 18a) requires parties to notify the FTC and DOJ, and observe a waiting period before undertaking certain acquisitions of voting securities or assets, in order to give those agencies the opportunity to obtain effective preliminary relief against anti-competitive mergers and thereby prevent harm to competition and consumers.  The Gramm-Leach Bliley Act, enacted in 1999, allows for the combination of banking, securities, and insurance activities through newly created financial holding companies.  It also amended the HSR Act to provide the FTC and the Justice Department with the authority to review non-bank acquisitions by financial holding companies, and directs designated federal banking agencies to make data deemed necessary by FTC and DOJ for antitrust review available to them (see also Chapter IV(8)).

200. The most significant amendments to the HSR Act to date were enacted in December 2000 and took effect in February 2001.
  These statutory amendments increased the size-of-transaction threshold from US$15 million to US$50 million and eliminated the 15% size-of-transaction test, thus making US$50 million an absolute floor for reportability, and made other changes to the filing and waiting requirements.  The increase in reporting thresholds, combined with the overall decline in merger activity from that of recent years, resulted in 1,187 transactions being reported under the HSR Act in fiscal year 2002, a decrease of approximately 76%, from 4,926 in fiscal year 2000, the last full fiscal year under the previous reporting thresholds.

201. During 2001 and 2002, the FTC and DOJ adopted several changes in the regulations implementing the HSR Act (16 CFR 801 et. seq.);  some were made in order to implement the changes enacted in December 2000, while others were intended to improve particular provisions of the regulations.  In that latter category, several changes were made to the regulations that provide pre-merger reporting exemptions for certain acquisitions of foreign assets and voting securities of a foreign issuer.  These changes included raising the nexus-with-the-United States level that triggers a filing obligation to US$50 million, essentially to mirror the new threshold for reporting of domestic acquisitions, and extending reportability to certain acquisitions of foreign assets by foreign persons, which are now subject to the same US$50 million nexus-with-the-United States test as acquisitions of foreign voting securities.

202. The United States has antitrust cooperation agreements with Australia, Brazil, Canada, the European Union, Germany, Israel, Japan, and Mexico.  The details of the cooperation that has occurred pursuant to these agreements are frequently confidential.  However, the authorities have noted that one recent example of cooperation involves General Electric's acquisition of Instrumentarium, in which the DOJ and the European Commission cooperated closely during their respective investigations.
  Similarly, the FTC cooperated closely with the Canadian Competition Bureau and the European Commission in the investigation of Bayer AG's acquisition of Aventis CropSciences, the settlement of which required the coordination of divestitures of related agricultural crop protection products in both Europe and North America.

203. Under the Regulatory Reform Initiative, signed in June 2001 as a component of the U.S.-Japan Economic Partnership for Growth, the United States and Japan exchange reform recommendations in the autumn, that serve as a basis for annual reports, specifying reform measures to be taken by each Government.  The USTR is the lead agency for the U.S. Government for this Initiative, while the Ministry of Foreign Affairs takes the lead for the Japanese Government.  The First Report to the Leaders on the U.S.-Japan Regulatory Reform and Competition Policy Initiative, was issued in June 2002;  the second was in May 2003.
  On competition policy, the United States noted that its antitrust agencies were continuing to review the appropriate scope and reach of various limitations on and exemptions to the applicability of the U.S. federal antitrust laws.

204. With respect to the decision to be taken at the Fifth Session of the Ministerial Conference on modalities of negotiations on the interaction between trade and competition policy, the United States made a submission to the Working Group on the Interaction between Trade and Competition Policy, to suggest the negotiation of a peer review system.

(b) Implementation and enforcement activities

Antitrust Division of the Department of Justice

205. During the 2001-03 period, competition policy enforcement by the Department of Justice has continued to focus on the activities of international cartels.  After record fines in FY 1999, fines imposed declined to US$103 million in FY 2002 (Table III.10).

206. Cases that resulted in fines during FY 2001 and 2002 included Bilhar International Establishment of Liechtenstein, which pleaded guilty and agreed to pay US$54 million for its role in the bid-rigging conspiracy on U.S.-funded construction contracts in Egypt.
  In a case initiated in parallel with the FTC (see below), the Hearst Corporation was imposed a US$4 million civil penalty, the largest ever, for violating antitrust pre-merger notification requirements.

Table III.10

Antitrust statistics and case results 1993-02 (fiscal years)

	Investigation
	1993
	1994
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002

	Sherman Act Sect 1:  Restraint of Trade
	110
	136
	98
	93
	73
	80
	55
	82
	80
	94

	Sherman Act Sect. 2: Monopoly
	7
	22
	16
	14
	8
	5
	5
	8
	
	13

	Clayton Act Sect. 7:  Mergers
of which:  Hart-Scott-Rodino
	102
72
	102
57
	134
88
	237
186
	276
220
	228
176
	230
175
	177
137
	175
106
	129
76

	Case results
	
	
	
	
	
	
	
	
	
	

	Number of corporations fined
	64
	59
	32
	31
	30
	18
	25
	26
	14
	17

	Amount of fines to corporations (US$ million) 
	40.4
	39.0
	40.2
	25.2
	203.9
	241.6
	959.9
	303.2
	270.8
	93.8

	Amount of fines to individuals (US$ million)
	1.9
	1.2
	1.2
	1.6
	1.2
	2.5
	12.3
	5.2
	2.0
	8.7

	Total fines imposed (US$ million)
	42.3
	40.2
	41.4
	26.8
	205.2
	244.1
	972.1
	308.4
	272.8
	102.5


Source:
Department of Justice, Antitrust Division.
207. In FY 2003, several large fines were applied for international cartel activity, including a US$10 million fine imposed on Morganite, Inc., a U.S. company, charged with participating in an international cartel to fix the price of various types of electrical carbon products sold in the United States and elsewhere.
  A US$28.5 million fine was imposed on Arteva Specialties, S.a.r.l., d/b/a KoSa, a Luxembourg-based manufacturer of polyester staple, with its principal place of business in Charlotte, North Carolina, for participating in a conspiracy to fix prices and allocate customers in the polyester staple industry.
  In March 2003, the German chemical company Hoechst Aktiengesellschaft was imposed a US$12 million fine for its participation in a conspiracy that suppressed competition in the world markets for an industrial chemical used in the production of commercial and consumer products, including pharmaceuticals, herbicides, and plastic additives.
  This follows fines previously applied on two other companies participating in this conspiracy, Akzo Nobel Chemicals BV, of the Netherlands, fined US$12 million in July 2001, and Elf Atochem of France fined US$5 million in April 2002.

208. In the Microsoft investigation, discussed in the Secretariat reports for the previous two Reviews of the United States, a Consent Decree was approved and entered by the Court as a Final Judgment on 12 November 2002.

Federal Trade Commission

209. The number of transactions reported to the FTC increased substantially during the decade to 2000, reflecting the rising number of mergers and acquisitions.  Many of these mergers involved international operations, and therefore decisions affecting international trade and investment.  In the view of the authorities, this made antitrust review necessary, to identify and stop associations that could diminish competition in specific markets affecting the United States.  In FY 2001, however, reported transactions declined substantially (Table III.11).  The FTC attributes this, in part, to the increase in the reporting thresholds resulting from the enactment and implementation of the HSR legislation changes.

Table III.11

Summary of mergers reported and actions taken (fiscal years 1992-02)

	
	1993
	1994
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002

	Transactions reported
	1,846
	2,305
	2,816
	3,087
	3,702
	4,728
	4,642
	4,926
	2,376
	1,187

	Filings receiveda
	3,559
	4,403
	5,439
	6,001
	7,199
	9,264
	9,151
	9,941
	4,800
	2,369

	Transactions in which a second request could have been issued
	1,745
	2,128
	2,612
	2,864
	3,438
	4,575
	4,340
	4,749
	2,237
	1,142

	Investigations in which second requests were issued
	71
	73
	101
	99
	122
	125
	113
	98
	70
	49

	Federal Trade Commission
	40
	46
	58
	36
	45
	46
	45
	43
	27
	27

	Department of Justice
	31
	27
	43
	63
	77
	79
	68
	55
	43
	22


a
Two filings are usually received for each transaction; one from the acquirer and one from the acquired company.

Source:
Federal Trade Commission (2002).
210. Most FTC cases are resolved through the negotiation of consent agreements placed on the record for public comment, after which the FTC issues a consent order that carries the force of law with respect to future actions.  Such orders apply to U.S. and foreign companies on a national treatment basis.  FTC antitrust orders may remain in place for a maximum of 20 years.  In FY 2001, the FTC challenged 23 transactions that it concluded would lessen competition if allowed to proceed as proposed.  Of these, 18 cases resulted in consent agreements, four cases were withdrawn and one resulted in the FTC seeking injunctive relief in a district court.

(ii) Government subsidies and other assistance

(a) WTO participation

211. In international fora, the Federal Government has continued to advocate reductions in subsidies affecting competition in international markets.  The Subsidies Enforcement Annual Report to the Congress, produced jointly by the USTR and the U.S. Department of Commerce, describes U.S. policy and participation in the WTO on issues relating to subsidies.

212. The United States notified the WTO in 2002 of about 220 programmes providing subsidies to businesses under Article XVI:1 of the GATT 1994 and Article 25 of the Agreement on Subsidies and Countervailing Measures, including both federal and sub-federal assistance.
  Most federal subsidies described in the notification are provided in the form of an income tax concession, but some programmes provide for grants, contracts, or other cooperative-type agreements with private sector partners.

213. Nine of the 50 programmes notified at federal level are in favour of agriculture;  five federal programmes are in favour of the aerospace and aeronautic sectors.  The energy sector was the recipient of the largest number of notified programmes (14), mostly geared towards energy conservation, although measures to encourage the development of domestic coal, oil, and gas resources were also notified.  Six programmes applied to fisheries, including subsidies for fishing vessels, research and development in management of U.S. fisheries, and conservation of marine resources.  Assistance to lumber and timber was also notified, as were five programmes to encourage the extraction and processing of mineral resources, including iron ore and steel.  The subsidy notification also contains a description of the Emergency Steel Loan Guarantee Act of 1999.
214. In addition, the WTO notification contains about 170 programmes maintained at state level, providing aid to rural and under-developed regions, and enterprise zones, as well as support to various activities.  Steel accounted for the largest number of notified state programmes (six) and the highest amount of notified subsidies (ranging from US$6 million to US$107 million).  Subsidies generally take the form of tax credits, although loans and grants are also provided.

215. The notification was completed by a question-and-answer process in the WTO Committee on Subsidies and Countervailing Measures.
  Exchanges focused on assistance to aerospace, energy and fuel, fisheries, and the steel sector.

(b) Measures and types of assistance

216. Government assistance to businesses can be granted at federal level as well as by state and local governments.  The main instruments of support include tax expenditures, financial outlays, and credit programmes.  According to a study carried out by the Congressional Budget Office in 1995, federal government support to business relies mostly on tax expenditure;  financial outlays and credit programmes account for a smaller share of federal assistance.

217. There is a considerable degree of transparency concerning assistance programmes although, like in other countries with federal systems, assistance is granted at several levels of government and may be difficult to document at sub-federal levels.  The United States notifies regularly to the WTO subsidies to businesses.  Related information may also be found in the Catalog of Federal Assistance Programmes, a government-wide compendium of federal programmes, projects, services, and activities that provide assistance or benefits to the U.S. public (and which, thus, encompasses much more than assistance to businesses).
  Grants available from the Federal Government are also documented.
  In addition, all federal grants are published in the Federal Register when they are announced.  An inventory of state incentives is available from the National Association of State Development Agencies, a private entity.

218. The Federal Budget contains a list of all income tax expenditures, defined as revenue losses from tax exemptions, incentives or concessions that benefit individuals or businesses.
  The largest corporate tax expenditures by function relate to accelerated depreciation, estimated  at US$26 billion in FY 2003, down from US$40.7 billion in FY 2002.  Tax expenditures under the title of international affairs include extra-territorial income exclusions (in replacement of the former exclusion of income of foreign sales corporations), amounting to US$5 billion;  and deferral of income from U.S.-controlled foreign corporations, estimated at US$7.5 billion in FY 2003.  Tax credit for research activity constituted nearly US$6 billion in tax expenditure in FY 2003.

219. The Federal Budget, as well as state budgets, also contain cost estimates of net financial outlays.  The Federal Budget's historical tables suggest an increasing trend since 1999 in non-defence grants other than to individuals.
  In FY 2002, these grants amounted to US$119 billion, equivalent to 1.1% of GDP.  They were estimated at US$133 billion for 2003, an increase of 11%.  Outlays have increased most for transportation, natural resources and the environment, and international affairs;  in contrast, outlays on agriculture have declined.

220. The 2002 Federal Budget had as one of its priorities the reduction of corporate subsidies, but no specific measures were actually proposed or taken.  In the 2003 and 2004 Budgets, a number of proposals were made to reduce funding to the following specific programmes described as providing corporate subsidies:
  the Advanced Technology Program (ATP), created in 1988 to bolster high-technology research and development;  the Manufacturing Extension Partnership, which aimed to assist manufacturing companies to operate more efficiently or to adopt new technologies;  the Technology Opportunities Program, which provides grants to test the usefulness of telecommunications technologies;  R&D expenditure by the Office of Fossil Energy at the Department of Energy;  and federal subsidies to U.S. shipyards and shipbuilding companies to encourage private financing.  According to information available in October 2003, financial obligations under the ATP have dropped from US$163 million in FY 2003 to US$13.6 million in FY 2004;  budgeted financial obligations under the Technology Opportunities Program were reduced to zero for FY 2003 and FY 2004.

221. States offer a variety of investment incentives including loan guarantees, grants, and tax credits.  There is no federal legislation in place that would limit state aid that distorts or threatens to distort competition and trade between states.  Several states allow investment tax credits, whereby a percentage of new investment can be deducted from corporate income tax.  States may apply these credits state-wide, or limit them to specific geographic locations (enterprise zones or industrial recovery sites).
  Some tax incentives are specifically targeted towards particular industrial ventures.
(c) Trade adjustment assistance

222. In August 2002, under the Trade Act of 2002, the Trade Adjustment Assistance Program (TAA) was reauthorized until 30 September 2007, and expanded.
  The TAA consists of three sub-programmes in favour of workers, firms, and farmers.
  Of the US$1.3 billion available over the whole period for trade adjustment assistance (increased from US$400 million by the Trade Act of 2002), US$259 million will be used to provide training and associated job search and relocation allowances to TAA eligible workers dislocated as a result of foreign trade.  The remaining funds will be used to provide income support to individuals certified under the TAA programme.
223. The TAA programme provides retraining, allowances, job search, relocation, a health insurance tax credit, for workers affected by foreign trade.  Petitions for assistance can be presented by groups of workers, unions, or state employment agencies.  Eligibility is conditional on a determination by the U.S. Department of Labor that an increase in imports of a product contributed importantly to the workers' separation or threat of separation, and to a decline in sales or production of such firms, or that there has been a shift in production to another country that contributed to worker dislocation.  The new legislation also raised the statutory cap on funds that may be allocated to the states for training under the TAA for workers, from U$110 million to US$220 million per year.  In FY 2002, 1,614 eligibility certifications were issued covering an estimated 232,898 workers;  993 petitions covering an estimated 96,197 workers were denied.
224. The Department of Commerce's Economic Development Administration (EDA) administers the TAA programme for firms and industries.  Under this programme, EDA funds a network of 12 Trade Adjustment Assistance Centers (TAACs).  TAACs assist firms in completing petitions for certification of eligibility.  To be certified as eligible to apply for TAA, a firm must show that increased imports of competing articles contributed importantly to declines in its sales or production, and to the separation or threat thereof of a significant portion of the firm's workers.  Once EDA has certified a firm, the TAAC assists the firm in assessing its competitive situation and in developing an adjustment proposal.  The firm must typically pay 50% of the cost of each consultant contract, and the maximum amount of technical assistance available to a firm under the TAA programme is US$75,000.  In FY 2002, EDA certified 170 firms under the TAA programme and provided US$10.5 million in funding to the TAACs.
(iii) Government procurement

(a) Overview

225. In 2002 the value of U.S. government consumption expenditure and gross investment was US$1.98 trillion, or some 19% of GDP, up from 17.5% of GDP in 2000.  At the federal level, defence consumption expenditure on goods and services totalled US$390 billion in 2002;  non-defence expenditure totalled US$200 billion at the federal level and US$1.04 trillion at the state and local level.  Gross investment expenditure (structures and equipment) totalled US$108 billion for the Federal Government and US$244 billion for state and local governments.

226. The United States is a party to the WTO Agreement on Government Procurement (GPA).  In January 2002, the United States submitted to the WTO the statistical information required under Article XIX:5 of the Government Procurement Agreement for the year 1999.  The submission reported 56,598 contracts with a value of more than US$205 billion.

227. The authorities noted that one important trend in the United States procurement market is the substantial shift from the purchase of goods to the purchase of services.  Supplies and equipment decreased from 56% of contracting dollars in 1985 to 35% in 1999, while services increased from 23% of contracting dollars to 43% over the same time frame.  This trend is partly the result of outsourcing as well as a shift in the needs of the Federal Government.

228. For more recent figures, the United States' Federal Procurement Data System publishes an annual report with "snapshot" statistics on the procurement activities of over 60 agencies.
  In FY 2002, the total procurement of these agencies was US$234.9 billion, of which some 67% from the Department of Defense.
  In value terms, almost 23% of the contracts reported were awarded to small businesses;  about a third of these were to small disadvantaged businesses.
  Procurement by U.S. agencies outside the United States totalled US$11 billion, of which some 44% in Asia and 38% in Europe.  Among the 100 top federal contractors, the vast majority are U.S. and large multinational companies.

(b) Institutional and legal framework

229. U.S. procurement legislation has been notified to the WTO.
  The GPA is implemented in U.S. law at the federal level primarily through the Trade Agreements Act of 1979, as amended.  There are also laws and regulations at the state level for the implementation of the GPA in each of the 37 States listed in Annex 2 of the United States' GPA Schedule.

230. Federal level procurement takes place through the various executive agencies' decentralized procurement systems, consisting of procurement administrations, offices, and councils.  The Office of Management and Budget (OMB) oversees and coordinates federal procurement, as well as its financial management, information, and regulatory policies.
  The OMB recommends and monitors programmes and funding levels for programmes, including procurement.  Through the Office of Federal Procurement Policy (OFPP), the OMB develops and issues procurement policy guidance, if necessary, and reviews proposed regulations for compliance with policy guidance.
  There are also two acquisition regulatory councils:  the Defense Acquisition Regulations Council and the Civilian Agency Acquisition Council.

231. The Federal Acquisition Regulation (FAR), in force since 1984, regulates all federal executive agencies' acquisitions of supplies and services with appropriated funds.  Agency-specific procurement regulations supplement the FAR.  The FAR system allows individual executive agencies and their sub-agencies to develop specific internal guidelines that they are authorized to use.  Part 25 of the FAR covers all issues regarding Government's foreign acquisitions, and provides policies and procedures for acquiring foreign supplies, services, and construction materials.
232. Several changes to the FAR have been introduced since mid 2001.
  Some include aspects of implementation of electronic procurement.
  Several of the amendments are related to the implementation of preferential access conditions granted to small businesses
;  some are intended to simplify and clarify procedures, while others propose changes in the bidding process and thresholds.

233. The procurement processes is guided in detail by the FAR.  The FAR requires federal government agencies to publish notices of proposed procurement opportunities in excess of US$25,000 in the Federal Business Opportunities (FedBizOpps) website, which replaced the Commerce Business Daily (CBD);  there are certain exceptions, such as, if perishable subsistence supplies are being purchased or when the publication of a notice could result in serious injury to the Government.
  FedBizOpps is the single government point-of-entry for federal government procurement opportunities over US$25,000.  FedBizOpps also lists notices of contract awards, sales of government property, and other procurement information for federal agencies.
  A notice of proposed procurement must be published in the FedBizOpps at least 15 days before a solicitation for bids is issued;  from that date, prospective suppliers must be given at least 30 days to submit bids.  State governments that are covered by the GPA are also required to publish invitations to tender.

234. Lists of suppliers may be prepared by a federal government agency, provided the agency prepares a written justification explaining the circumstances for the need of such a list.  These non-exhaustive lists may include both national suppliers and potential foreign suppliers from countries that are parties to the GPA or other international agreements.  Lists of qualified or registered suppliers are made public. A number of the 37 States covered by the GPA use lists of qualified suppliers when tendering for certain types of procurement.

235. Among legislative changes with an effect on procurement procedures, the E-Government Act of 2002 (P.L. No. 107-347) established an Office of Electronic Government in the OMB.  This Office administers a government-wide programme to enhance access to, and delivery of, government information and services and to improve government procurement operations.  The Act requires the maintenance of a publicly accessible government website and the acceptance of procurement submissions by electronic means.  The E-Government Act of 2002 has resulted in a number of initiatives, including the Integrated Acquisition Environment (IAE), aimed at creating a single web-based portal for government acquisitions and expected to be in operation in October 2003.

236. The General Services Administration (GSA) has launched two programmes to increase the efficiency of the government procurement process:  the GSA Global Supply (GGS), and GSA Advantage.  The GSA Global Supply provides a selection of supplies that comply with government acquisition policies and socio economic regulations.
  The new GSA Advantage is an electronic online shopping and ordering system, that provides online access to authorized contractors.

237. Prospective contractors are required to register on-line in the Central Contracting Registration (CCR).
  There are currently 5,298 foreign firms registered in the CCR (October 2003).  PRO-Net is a U.S. national directory of small businesses, accessible through the Internet.  PRO-Net offers a search tool for contracting officers and a link to government procurement opportunities.  There are 197,040 small businesses listed in PRO-Net.
238. At the sub-federal level, procurement is governed by state or other sub-federal government laws and procurement regulations.  In some cases, where procurement is funded with federal money, states must comply with certain federal statutory requirements.  Local governments have their own procurement agencies and thresholds, as well as their own procurement policies.  In some states, preferences are granted to local suppliers, and local-content requirements are applied under certain conditions (Table AIII.2).  Reciprocal preferences among states are used.

(c) Access conditions

239. The policy of the United States with respect to government procurement market access is to grant national treatment to any country willing to grant reciprocal treatment.  The United States maintains a number of "Buy American" restrictions for procurement not covered by the GPA, NAFTA, the WTO plurilateral Agreement on Trade in Civil Aircraft, and bilateral procurement agreements with Chile, Singapore, and Israel.

240. Thresholds for procurement contracts have remained unchanged in SDR since the GPA entered into effect on 1 January 1996.  Thresholds in U.S. dollars are, however, revised periodically (generally every two years) by the USTR.

241. Acquisitions of supplies subject to the NAFTA have a threshold values of:  US$25,000 for Canadian supplies;  US$56,190 for Mexican supplies;  US$56,190 for services;  and US$7,304,733 for construction services.  NAFTA does not include sub-central coverage.  The Israeli Trade Act applies to acquisitions of supplies from Israel with a value between US$50,000 and the threshold set by the GPA.  The thresholds under the free-trade agreements with Chile and Singapore are US$56,190 for goods and services and US$6,481,000 for construction services, to be adjusted through a formula.  Chile's procurement suppliers were granted national treatment for procurement of 79 entities at the federal level, 37 states, and 10 other  U.S. government entities.

242. The Buy American Act of 1933 restricts the purchase of supplies and construction materials by government agencies to those defined as "domestic end-products", in accordance with a two-part test that must establish that the article is manufactured in the United States, and that the cost of domestic components exceeds 50% of the cost of all the components.  The Act does not apply to services.  Exceptions to the Buy American Act can be granted if it is determined that domestic preference is inconsistent with the public interest, in case of U.S. non-availability of a supply or material, or for reasonableness of cost.  The cost of the domestic offer is considered unreasonable if the cost of the foreign (non-eligible) product, inclusive of import duty and a 6% added margin, is below the lowest domestic offer when this offer is from a large business concern.  If the lowest domestic offer is from a small business concern, the added margin considered is 12%.  For purchases by the Defense Department the price difference must be of at least 50%.  National preferences for defence are also allowed under the Department of Defense Appropriations Act of 1992.  Some states also apply Buy American or Buy State preferences.

243. The Balance of Payments Program, a non-statutory programme, applies provisions similar to those of the Buy American Act to contracts for the purchase of supplies for use by government agencies or bodies outside the United States and contracts for construction, alteration, or repair of any public building or public work outside the United States.  Since the last Review of the United States, in 2001, the Balance-of-Payments Program has been eliminated for civilian agency acquisitions.  It applies only to purchases by the Department of Defense of end-products for use outside the United States over US$100,000.

244. The Trade Agreements Act of 1979 waives the application of the Buy American Act to the end-products, including construction materials, of designated or eligible countries, which include the parties to the GPA, NAFTA and other bilateral procurement agreements, and least-developed countries.
  End-products granted duty-free entry under the CBERA (except from Panama) are also treated as eligible products.
  For designated countries, other than Canada, Israel, Chile, and Singapore, and for CBERA countries, the thresholds are those of the GPA.  For NAFTA countries, Israel, Chile, and Singapore, the thresholds are those stipulated in each agreement.  Eligible products are granted non-discriminatory treatment.  The provisions of the Buy American Act are also waived for civil aircraft and related articles that meet the substantial transformation test of the Act and originate in countries that are parties to the WTO Agreement on Trade in Civil Aircraft.

245. For purchases from the Department of Defense, the restrictions of the Buy American Act/Balance of Payments Program have been waived for the acquisition of defence equipment produced in any "qualifying country" (countries with which there is a reciprocal procurement agreement or Memorandum of Understanding).
  This does not limit, however, the authority of the Secretary of Defense to restrict acquisitions to domestic sources or reject an otherwise acceptable offer from a qualifying country source in instances considered necessary for national defence reasons.

246. In certain cases imported supplies for use in government contracts may be exempted from customs duties.  These goods are listed in sub-chapters VIII and X of Chapter 98 of the U.S. tariff schedule.  Other supplies may also be granted duty-free entry;  in this case, the contract price must be reduced by the amount of duty that would be payable if the supplies did not enter duty free.  Supplies (excluding equipment) for government-operated vessels or aircraft may be imported duty free.

247. Procurement policy also seeks to increase the participation of small businesses, veteran-owned small businesses, small disadvantaged business (SDBs), and women-owned small businesses.  The Small Business Act (P.L. 85-536), as amended, requires that each contract with an anticipated value greater than US$2,500 but less than US$100,000 be reserved exclusively for small business concerns unless the contracting officer is unable to obtain offers from two or more small businesses that are competitive with market prices and with the quality of the goods or services to be purchased.  Agencies are allowed to establish business set-asides for procurements of architectural and engineer services, R&D, and test and evaluation.
248. The Small Business Administration (SBA) manages a number of programmes intended to promote the ability of small business to compete for federal contracts.  To implement and monitor the programmes, the SBA negotiates goals with each federal agency.  The SBA encourages small enterprises to register online in the Central Contracting Registration (CCR).
  The SBA also offers a new website called "SUB-Net" where prime contractors post subcontracting opportunities.

249. As a part of the promotion of small business participation in procurement, a number of set-asides and pricing preferences are in place, including the Very Small Business Program, expected to terminate on 30 September 2003, which grants preferences to very small suppliers in acquisitions with an estimated value exceeding US$2,500 but not greater than US$50,000, when the contracting office is located or the contract performed within a designated SBA district.  The HUBZone Empowerment Contracting Program provides for federal contracts preferences, including set-asides, sole source awards, and price evaluations in unrestricted procurements for qualified small businesses located in historically underutilized business zones in an effort to increase employment opportunities, investment, and economic development in those areas.  Agencies must consider HUBZone small business concerns before any other suppliers, between certain thresholds.  For acquisitions beyond thresholds and open to competition, price preferences may be granted, calculated by adding a factor of 10% to all offers.  The Small Business Competitiveness Demonstration Program, established by the Small Business Competitiveness Demonstration Program Act of 1988 (P.L. 100-656), consists of two major components:  unrestricted competition in four designated industry groups, in which small business set asides are not applied;  and enhanced small business participation in ten agency-targeted industry categories.

250. The SBA administers two business assistance programmes for small disadvantaged businesses (SDBs):  the 8(a) Business Development Program;  and the Small Disadvantaged Business Certification Program.  The 8(a) Program offers a broad scope of assistance to socially and economically disadvantaged firms.  The 8a Program helps federal agencies achieve a government-wide goal of 5% SDB participation in prime contracting by authorizing either sole-source contracts to 8(a) firms or restrictively competed contracts among 8(a) firms.
  The primary benefit of SDB certification is to provide evaluation credits for prime contractors that achieve SDB subcontracting targets.  To be certified by the SBA as an SDB, a small business must be at least 51% owned and controlled by an individual determined as socially and economically disadvantaged.  States also conduct their own set-aside programmes (Table AIII.2).

251. The Department of Commerce determines annually by North American Industry Classification System (NAICS) Industry Subsector and Region, if any, the authorized small disadvantaged business (SDB) procurement mechanisms and application factors (percentages).  The Department of Commerce determination must include the applicable factors, by NAICS Industry Subsector, to be used in the price evaluation adjustment for SDB concerns.

252. In FY 2001, the value of contracts awarded through preferential or set-aside programmes was 8.1% of total federal prime procurement awards.
  Prime contracts awarded to all small businesses reached 22.8% of the total, slightly below the 23% goal.

253. Under the Surety Bond Guarantee Program, the SBA is authorized to issue bond guarantees to surety companies for construction, service, and supply contracts that do not exceed US$2 million, and to reimburse these sureties up to 90% of the losses sustained if the contractor defaults.  The bonds are delivered through surety and insurance companies.  Both the surety company and the contractor pay a fee for an SBA surety bond guarantee.  The number of bonds issued to contractors was 7,372 in FY 2002;  resources in the Surety Bond Guarantee Fund were US$4.2 billion.

(d) Enforcement and monitoring

254. The "Title VII" process, initially established under Title VII of the Omnibus Trade and Competitiveness Act of 1988, as amended, provided a vehicle for identifying discriminatory foreign government procurement practices and for monitoring and enforcing existing international agreements.  After the Title VII legislation expired in 1996, the process was re-instituted by Executive Order 13116 in March 1999 for three years, 1999-01.
  These reports were discontinued in 2001.

255. Under Section 305(g) (1) of the Trade Agreements Act of 1979, the United States has applied sanctions, since May 1993, to certain Member States of the EU considered to discriminate against U.S. products and services in their government procurement practices.  The sanctions apply to end-products and construction materials not covered by the GPA, to all service contracts below GPA thresholds, and to a range of service contracts of any value.  The scope of the sanctions excludes Department of Defense contracts or contracts awarded and performed outside the United States.

(iv) State trading

256. The following 13 entities were included in the first U.S. notification of state-trading enterprises to the WTO Working Party on State Trading Enterprises, in 1995:  the Commodity Credit Corporation;  the Federal Helium Program, the Isotope Production and Distribution Program;  the United States Enrichment Corporation;  the Naval Petroleum and Oil Shale Reserves;  the Strategic Petroleum Reserves; the National Stockpile of Strategic and Critical Materials;  the Tennessee Valley Authority;  and the Alaska, Bonneville, Southeastern, Southwestern, and Western Area Power Marketing Administrations.
  The 1996 notification contained updated information regarding the Commodity Credit Corporation (CCC).
  According to this notification, the CCC was created to stabilize, support, and protect farm income and prices, and is authorized to promote the export of U.S. agricultural commodities and products through sales, payments to exporters, direct credits, and the conduct of other activities related to the exportation of commodities (see Chapter IV(2) for details).  There has been no notification of state trading activities since 1997.

257. According to information provided by the authorities in the context of this Review, the Isotope Production and Distribution Program produces and sells radioactive and stable isotopes, by-products, surplus materials, and related isotope services.

258. The Bonneville Power Administration, Southeastern Power Administration, Southwestern Power Administration, and Western Area Power Administration each market wholesale electricity generated at publicly owned and managed hydroelectric dams.  The Southeastern and Southwestern Power Administrations engage only in domestic purchases for resale or consumption and sales to domestic preference customers (i.e., utilities, cooperatives, and large industrial users within their respective regions) and to other customers within and outside of their respective regions.  The Bonneville Power Administration and the Western Area Power Administration engage in such domestic transactions as well as international purchases and sales of electric power.  Bonneville also sells transmission services to U.S. and foreign-owned entities.  The Secretary of Energy is directed by the Flood Control Act of 1944 to "transmit and dispose" of power and energy from the Army Corps of Engineers projects "in such manner as to encourage the most widespread use thereof at the lowest possible rates to consumers consistent with sound business principles."  The Act states that "[p]reference in the sale of such power and energy shall be given to public bodies and cooperatives."  Additional specific legal provisions apply to preference and non-preference sales by Bonneville.

259. The Strategic Petroleum Reserve is a crude oil stockpile, managed by the Department of Energy to supplement U.S. oil supplies.  The primary purpose of the SPR is to replace crude oil imports in the event of an "energy emergency," as defined in the Energy Policy and Conservation Act (EPCA).  If the President declares an energy emergency and orders a "drawdown", oil from the Strategic Petroleum Reserve would be distributed in the United States by competitive sale.
260. The Naval Petroleum and Oil Shale Reserves (NPOSR) extracts crude oil and petroleum gases and other hydrocarbons from government-owned oil fields and sells it on the open market.  The primary purpose of the NPOSR is to provide crude oil and petroleum products for national defence purposes.
261. No information was available regarding the activities of the Tennessee Valley Authority, the Federal Helium Program;  and the National Stockpile of Strategic and Critical Materials.  The United States Enrichment Corporation was privatized in 1998 under Public Law 104-134.

(v) Intellectual property rights

(a) Overview

262. The United States notified to the WTO its laws and regulations on trade-related aspects of intellectual property rights in 1996.
  These notifications were supplemented in 1998
  The United States is a member of the World Intellectual Property Organization (WIPO), and participates, inter alia, in the Paris Convention for the Protection of Industrial Property, and the Berne Convention for the Protection of Literary and Artistic Works.  It is also a party to the Patent Cooperation Treaty (PCT);  the Trademark Law Treaty (TLT);  the Protocol to the Madrid Agreement Concerning the International Registration of Marks (Madrid Protocol);  and the WIPO Copyright Treaty and Performances and Phonograms Treaty.  The United States is a member of the Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phonograms (Geneva Convention), but is not a member of the International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations (Rome Convention).

263. The United States traditionally post a considerable balance-of-payments surplus in intellectual property-related trade, as measured by royalties and licence fees.  Net receipts in 2002 were US$23.1 billion, up from US$22.3 billion in 2001:  receipts totalled US$43 billion, and payments were US$20 billion (Table III.12).

264. The United States considers that public policy aimed at protecting intellectual property rights (IPRs) helps to foster a competitive marketplace  The United States uses both civil and criminal means to enforce IPRs and seeks enforcement by its trading partners through its Special 301 investigations, as well as regional and multilateral trade initiatives.  Multilaterally, the United States considers its participation in institutions such as the WTO and the World Intellectual Property Organization (WIPO) as an important tool to promote the effective protection of IPRs and ensure that measures and procedures to enforce such rights do not themselves become barriers to trade.

265. Under U.S. law, parallel imports of goods containing protected intellectual property may be restricted by the holder of the right.  In certain instances, parallel imports of goods bearing trade marks or trade names may be stopped at the border by Customs.  An exception to parallel import protection exists in the case of trade marks for same or similar goods, manufactured abroad, where the U.S. holder of the right owns the mark abroad or the U.S. and foreign right holder are under common ownership or control.

Table III.12

Royalties and licence fees, 1995-02

(US$ million)

	ADVANCE \d 3
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002a

	ReceiptsADVANCE \d 3

	Total
	30,289
	32,470
	33,228
	35,626
	36,902
	39,607
	38,668
	42,959

	Affiliated
	22,859
	24,556
	24,465
	26,313
	26,507
	26,816
	25,874
	29,397

	Unaffiliated
	7,430
	7,915
	8,763
	9,314
	10,395
	12,791
	12,795
	13,562

	PaymentsADVANCE \d 1

	ADVANCE \d 1Total
	6,920
	7,837
	9,161
	11,235
	12,609
	16,115
	16,359
	19,899

	ADVANCE \d 1Affiliated
	5,257
	5,406
	6,749
	8,547
	9,876
	12,180
	13,008
	15,404

	ADVANCE \d 1Unaffiliated
	1,663
	2,431
	2,412
	2,688
	2,733
	3,935
	3,351
	4,495

	Net payments
	23,369
	24,634
	24,067
	24,392
	24,293
	23,492
	22,310
	23,060


ADVANCE \d 6a
Preliminary (May 2003).

ADVANCE \d 6Source:
U.S. Department of Commerce, Bureau of Economic Analysis,  International Accounts Data.  U.S. International Services;  Cross-Border Trade & Sales Through Affiliates, 1986-2001 (Table4-16.02: Royalties and license fees, 1986-2001).

266. The United States has signed a relatively large number of bilateral intellectual property agreements.  In general terms, these agreements are based, as a minimum, on the WTO TRIPS Agreement and may not provide transition periods.  On 2 August 2003, the United States deposited with WIPO its instrument of accession for the Madrid Protocol, which had effect in the United States from 2 November 2003.  Further, IPR protection issues were included in the FTAs signed with Chile and Singapore, in Chapter 17 and Chapter 16, respectively.

267. In the context of negotiations under the TRIPS Agreement to complete the work started in the Council for TRIPS on the implementation of Article 23.4, the United States, together with other countries submitted a proposal for a multilateral system for notification and registration of geographical indications for wines and spirits.

(b) Patents

268. In FY 2002, 353,394 patent applications were filed, and 177,317 patents were granted;  the average pendency period for patent applications with the USPTO was 24 months (Table III.13).  The number of patent applications received by the USPTO in FY 2002 was 2.5% higher than in the previous FY and some 55% higher than in FY 1995.  More patent applications were submitted in FY 2002 than in any previous year despite the downturn in the economy;  however, the number of patents granted was lower than in the previous FY, but some 55% higher than in FY 1995.
269. The share of patents issued by the USPTO to non-residents has been increasing in recent years.  In FY 2001, U.S.-resident inventors accounted for 53.6% of all patents that were issued, down from the 55.1% in FY 2000.  Non-residents (mostly corporations) were granted 46.4% of the patents, with Japan (19.0% of total patents issued) and Germany (6.5%) on top.  Among the top ten countries, residents of Chinese Taipei, Sweden, and Germany have displayed substantial increases in recent years (Table III.14).  The top ten private sector patent recipients in calendar year 2002 were U.S. four and Japanese six corporations.

Table III.13

Summary of patent examining activities, FY 1995-02 (as of 30 September of each fiscal year)

	Patent examining activity
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002

	Total applications fileda
	228,238
	211,013
	232,424
	256,666
	278,268
	311,807
	344,717
	353,394

	Utilityb
	212,377
	195,187
	215,257
	238,850
	259,618
	291,653
	324,211
	331,580

	Plant
	452
	665
	621
	658
	759
	786
	914
	1,134

	Design
	15,409
	15,161
	16,546
	16,576
	17,227
	18,563
	18,636
	19,706

	Foreign share of total applications
	41.6
	45.2
	44.0
	44.3
	44.5
	44.3
	..
	..

	Patents granted
	114,241
	116,875
	122,977
	154,579
	159,166
	182,223
	187,822
	177,317

	Utility
	101,895
	104,900
	111,979
	139,298
	142,856
	164,490
	169,576
	160,843

	Re-issue
	294
	191
	267
	284
	393
	561
	504
	466

	Plant
	390
	338
	400
	577
	437
	453
	563
	912

	Design
	11,662
	11,346
	10,331
	14,420
	15,480
	16,719
	17,179
	15,096

	Foreign share of total patents granted
	43
	43
	44
	44
	44
	45
	46
	..

	Average pendency timec
	19.2
	20.8
	22.2
	23.8
	25.0
	25.0
	24.7
	24.0

	U.S. resident inventors share of all the patents issued
	56.6
	57
	56.3
	55.6
	55.6
	55.1
	53.6
	..


..
Not available.

a
Excludes reissues.

b
Utility patents include chemical, electrical and mechanical applications.

c
Average time (in months) between filing and issuance or abandonment of utility, plant, and re-issue applications, but excluding design patents.

Source:
United States Patent and Trademark Office.

Table III.14
U.S. patent applications by non-U.S. residents, and patents issued, ten main countries, FY 1999-02

	
	1999
	2000
	2001
	2002

	Country
	(1)
	(2)
	(1)
	(2)
	(1)
	(2)
	(1)
	(2)

	Japan
	47,413
	32,514
	54,365
	32,923
	62,676
	34,890
	57,214
	..

	Germany
	17,446
	9,895
	17,858
	10,822
	19,776
	11,894
	18,424
	..

	Chinese Taipei
	11,392
	4,526
	10,308
	5,806 
	12,403
	6,545
	12,806
	..

	United Kingdom
	7,128
	3,900
	7,613
	4,090
	8,464
	4,356
	7,678
	..

	Canada
	7,006
	3,678
	7,146
	3,925
	7,802
	4,063
	7,379
	..

	France
	6,398
	4,097
	6,859
	4,173
	7,154
	4,456
	6,414
	..

	Korea
	5,634
	3,679
	5,882
	3,472
	6,792
	3,763
	7,210
	..

	Italy
	2,835
	1,686
	3,031
	1,967
	3,185
	1,978
	2,952
	..

	Sweden
	2,770
	1,542
	2,840
	1,738
	3,001
	1,935
	2,231
	..

	Switzerland
	2,245
	1,390
	2,318
	1,458
	2,494
	1,557
	2,253
	..

	Netherlands
	2,158
	1,396
	2,446
	1,410
	2,822
	1,494
	2,637
	..

	Total foreign origin 
	125,423
	75,056
	136,102
	79,070
	154,205
	85,388
	156,824
	..


..
Not available.

Note:
(1) = Number of patent applications;  (2) = Number of patents granted.

Source:
United States Patents and Trademark Office.  General Statistical Reports;  TAF Special Report All Patents All  
Types (April 2002);  and Performance and Accountability Report:  Fiscal Year 2002.
270. Patent law in the United States is codified in Title 35 of the U.S. Code (35 U.S.C.), as amended.  Inventions considered patentable subject-matter are those corresponding to one of the statutory categories of 35 U.S.C. 101.  Patents are granted by the United States Patent and Trademark Office (USPTO) using a first-to-invent rule;  the United States is the only WTO Member to use this rule.  Patents of invention (utility patents) have a term of protection of 20 years from the date the first U.S. non-provisional patent application was filed.  For patent applications filed before and patents in force on 8 June 1995, the term of protection is 20 years from the filing date, or 17 years from the date of grant, whichever is longer.  The term of patent protection may be extended to fully compensate applicants for any amount of USPTO-caused delays;  the period of extension is determined by formula.  Design patents have a term of protection of 14 years from the date of grant.  Patents are valid from the day of issuance.  With some exceptions, applications are published after a period of 18 months from the earliest filing date.  The United States participates in WIPO's Patent Cooperation Treaty (PCT).
271. Patent applications filed in a foreign country that is a WTO Member or a signatory to the Paris Convention are granted a priority period of up to 12-months counted from the date of application to the USPTO.  For international applications from participants of the PCT, the priority period is 30 months.  International applications under the PCT may be submitted by U.S. nationals to the USPTO or to the WIPO's International Bureau, if the national security provisions pertaining to the patent allow a filing abroad.  All applicants must be inventors.  The USPTO has been actively participating with agencies from other countries in the Committee on Reform of the PCT, in the preparation of a new blueprint for enhancing the quality of searches and examination for patent applications filed under the PCT.  The USPTO supports patent law harmonization and the convergence of national and international practices.
  The USPTO's view is that the PCT process helps to promote U.S. commerce globally.
  In FY 2002, some 42,000 (out of 114,000 world-wide) international patent applications were filed in the United States using the PCT process.

272. The Patent and Trademark Office Authorization Act of 2002 (Title III, Subtitle A of P.L. 107-273)
, enacted in November 2002, introduced changes and technical corrections to the American Inventors Protection Act of 1999 (AIPA), which, among other things, had introduced compensation for delays in processing patent applications, guaranteed a minimum 17-year patent term, and enhanced third-party participation for the re-examination of patents.
  The 2002 Act introduced a number of administrative requirements and guidelines, as well as amendments to federal patent law.  For example, it amended federal patent law to provide that third-party requesters may invoke inter partes re-examination of a patent in light of new evidence (prior art) affecting its patentability.  The Act makes this retroactive to the enactment of the Intellectual Property and Communications Omnibus Reform Act of 1999.  The Act also amended 35 U.S.C. by adding the provision that the existence of a substantial new question of patentability is not precluded by the fact that a patent was considered by the USPTO.

273. The Intellectual Property and High Technology Technical Amendments Act of 2002 (Title III, Subtitle B of P.L. 107-273) amended the AIPA by eliminating the limitations to recourse to civil action, allowing, in re-examination proceedings, a third-party to appeal to the U.S. Court of Appeals for the Federal Circuit, or to be a party to any appeal undertaken by the patent owner.  The Act also introduced provisions to allow a third-party requester to appeal a decision of the Board of Patent Appeals and Interferences.  The Act amended the AIPA to make the 18-month publication period by the USPTO, granted to patent applications published abroad, applicable to the international phase of an international application, and not just to the national phase.

274. The USPTO devised the 21st Century Strategic Plan, in 2002, a five-year plan to enhance the electronic processing of patent applications and streamline the patent application process, reducing the pendency time of applications.  The USPTO issued rules of practice in June 2003 to implement the plan as of 30 July 2003 and to have an operational system to process patent applications electronically in place by 1 October 2004.  The public will be able to view the patent records electronically through the Patent Application Information Retrieval (PAIR) system.  The plan was accompanied by fee changes, establishing a single patent filing, search, and examination fee.

275. The USPTO is leading the negotiations for the United States in the Standing Committee on the Law of Patents (SCP), an international effort to harmonize patent laws and the subsequent changes to United States law and practice.
  Some of the issues under discussion could lead to a revision of U.S. legislation in areas such as priority of invention, patentable subject matter, the "useful arts" test, disclosure requirements, multiple inventions in a single application, utility requirements for patentability, and the treatment of disclosures that may invalidate a patent claim.

276. For Federal Government-owned inventions, under the Technology Transfer Commercialization Act of 2000 (P.L. No: 106-404), a federal agency may grant an exclusive or partially exclusive licence if it is a necessary incentive to attract the investment needed to bring the invention to practical application, or promote the invention's utilization by the public.  The granting of the licence must be found to be in the public interest and must not substantially lessen competition or violate federal antitrust laws.  Also, a federal agency may normally grant a licence only to a licensee who agrees that any products embodying the invention or produced through the use of the invention will be manufactured substantially in the United States, as these inventions were federally-funded by the U.S. Government.

277. The U.S. Government can allow use of the subject matter of a patent without the authorization of the rightholder; it has specific statutory authority in some cases, such as the Atomic Energy Act and the Clean Air Act.  These provisions have not been used for over 20 years.

278. Under the Doha Declaration on the TRIPS Agreement and Public Health, in November 2001, Ministers from WTO Members recognized the gravity of the public health problems afflicting many developing and least developed countries, especially those resulting from HIV/AIDS, tuberculosis, malaria, and other epidemics.  The Declaration, inter alia, contains clarifications of some of the flexibilities contained in the TRIPS Agreement, while maintaining Members' commitments in the Agreement.  Under paragraph 6 of the Declaration, Ministers recognized that WTO Members with insufficient or no manufacturing capacities in the pharmaceutical sector could face difficulties in making effective use of compulsory licensing under the Agreement, and instructed the TRIPS Council to find an expeditious solution to this problem and report before the end of 2002.
 

279. In January 2003, the United States notified a moratorium on recourse to dispute settlement to address the needs of developing and least developed country Members with no or insufficient manufacturing capacities in the pharmaceutical sector.
  In August 2003, the United States joined other WTO Members in a decision on the implementation of paragraph 6 of the Declaration, which makes it easier for poor countries to import cheaper generic drugs, made under compulsory licensing, if they are unable to manufacture the medicines themselves.  In the context of the adoption of the Decision, the Chairman of the General Council stated that there was a shared understanding that the decision will be used in good faith to address public health problems, and not for industrial and commercial policy objectives, and that it is important to ensure that the medicines supplied under the decision are not diverted from the markets for which they are intended.

(c) Trade marks
280. In FY 2002, the USPTO granted a record number of trade mark registrations (164,457, Table III.15).  During FY 2002 the number of applications filed with the USPTO declined substantially (207,827 trade mark applications filed, versus 232,939 filed in FY 2001), with a concurrent decline in the number of first-actions issued.  Average total pendency time increased from 16.4 months in FY 2001 to 18.3 months in FY 2002 due to a significant (approximately one third) reduction in trade mark examination personnel during FY 2002.
Table III.15

Summary of trade mark examining activities, 1997-02

	
	1997
	1998
	1999
	2000
	2001
	2002

	Applications for registration
	
	
	
	
	
	

	Applications fileda
	188,080
	193,034
	240,308
	296,490
	232,939
	207,827

	App. including additional classes
	224,355
	232,384
	295,165
	375,428
	296,388
	258,873

	Disposal of trade mark applications
	
	
	
	
	
	

	Registrations
	112,509
	106,279
	104,324
	127,794
	124,502
	164,457

	Abandonments
	64,409
	71,838
	77,184
	101,099
	142,973
	120,102

	Trade mark first actions 
	226,651
	238,191
	338,937
	352,325
	464,618
	253,187

	App. approved for publication
	149,721
	145,209
	181,366
	203,251
	235,419
	217,487

	Certificates of registration issued
	97,294
	89,634
	87,774
	106,383
	102,314
	133,225

	Total active certificates of registrationb
	839,071
	901,805
	931,273
	1,020,126
	1,063,164
	1,116,200

	Renewal of registration
	
	
	
	
	
	

	Applications filed
	6,720
	7,413
	7,944
	24,435
	24,174
	34,325

	Registrations renewed
	7,389
	6,504
	6,280
	8,821
	31,477
	29,957

	Notices of Allowance (NOAs) issued
	80,693
	78,072
	82,940
	120,177
	120,166
	158,868

	Average pendency timec (months)
	16.3
	17.8
	18.9
	16.0
	16.4
	18.3


a
Refers to individual trade mark applications submitted to the PTO.

b
Refers to applications for all the 47 classes of trade marks.  Applications can be submitted to several classes at the same time.

c
Between filing and issuing a NOA.

Source:
United States Patent and Trademark Office.

281. Trade mark rights in the United States are protected by federal and state laws.  With limited exceptions, protection arises from the actual use of the mark.  Federal registration is not required to establish rights to a mark, or to use it, but grants the holder additional rights in the mark, such as the legal presumption of ownership and the entitlement to use the mark in connection with the goods or services identified in the registration.

282. The federal registration of marks, which include trade marks, service marks, collective marks, and certification marks (trade marks), is governed by the Trademark Act of 1946, as amended, and its implementing regulations.  Applications for federal trade mark registration are filed with the USPTO.  Federal trademark registrations have an initial term of ten years, renewable indefinitely for ten-year periods, as long as statutory and regulatory requirements are met.  It is not required that a trade mark be used commercially before an application for federal registration is filed.  However, a federal trade mark registration will be cancelled unless an affidavit of use or acceptable non-use is provided between the fifth and sixth year following the date of registration of the mark.  Applications for registration filed with the USPTO are examined on the basis of the filing date, taking into account claims of priority under the Paris Convention or other agreements.  Foreigners applying for registration of a mark with the USPTO no longer have to designate a U.S. representative.
283. Important changes to U.S. legislation with respect to trade marks took place in 2002.  The Madrid Protocol Implementation Act of 2002 (Title III, Subtitle C of P.L. 107-273), in force since November 2002, amended the Trademark Act of 1946 to implement the provisions of the Madrid Protocol in the United States.
  Upon implementation of the Madrid Protocol in the United States, on 2 November 2003, the owner of either a pending trade mark application or of a trade mark registration granted by the USPTO, who is either a U.S. national, is domiciled in the United States, or who has an industrial or commercial establishment in the United States, is authorized to file an international application with the USPTO.  Also as a result of the implementation of the Madrid Protocol, holders of international registrations based on U.S. registrations may request extensions of protection in other Madrid Protocol Member States from the International Bureau of the WIPO or the USPTO.

284. Section 211 of the U.S. Omnibus Appropriations Act of 1998, which refers to the registration, renewal or enforcement in the United States of trade marks, trade names, and commercial names associated with confiscated assets in Cuba, was challenged in the WTO by the EU in July 1999.
  The WTO Dispute Settlement Body adopted the Appellate Body and panel reports, which found that parts of Section 211 were inconsistent with the national treatment and MFN obligations of the United States under the TRIPS Agreement, but rejected most of the EU's other claims.
  The United States has until 31 December 2003, to implement the WTO's recommendations and rulings.

(d) Geographical indications

285. The United States offers protection for geographical indications, generally through registration as a certification mark, pursuant to the Trademark Act of 1946, as amended (15 U.S.C. § 1051 et seq.).  Protection for geographical indications, whether of domestic or foreign origin, is provided for all classes of goods.  Information regarding these and all other U.S. trademark registrations is available from the USPTO's Internet website.

286. In addition, the United States protects geographical indications that are not registered.  The authorities noted, for example, that the Trademark Trial and Appeal Board (TTAB), an administrative appeal body within the USPTO, has held that "Cognac" is protected as a common-law (unregistered) certification mark in the United States. 

(e) Copyright

287. Copyright is protected in the United States through federal law, under the Copyright Act of 1976, as amended (17 U.S.C.).  The United States grants automatic protection to copyrighted works, including software, from all WTO Members, Berne Convention signatories, and others.  As of 1998, the term of copyright protection for works created after 1 January 1978 is the life of the author plus 70 years;  for anonymous works, pseudonymous works, and works made for hire, protection is 95 years after publication, or 120 years from creation, whichever is the shorter.

288. The 1976 Copyright Act generally gives the copyright owner the exclusive right to reproduce the copyrighted work, to prepare derivative works, to distribute copies or phono records of the copyrighted work, to perform the copyrighted work publicly, or to display the copyrighted work publicly.  The copyright protects the form of expression rather than the underlying ideas in a protected work.  Computer programs and original compilations of data are treated as literary works and thus subject to copyright protection.  Claims for copyright may be registered in the United States at the U.S. Copyright Office.

289. The United States is a member of the WIPO Copyright Treaty and WIPO Performance and Phonograms Treaty, and a party to the Geneva Phonograms Convention.  The Digital Millennium Copyright Act of 1998 (P.L. 105-304), implemented the WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT).
  This Act extended protection under U.S. law to works from foreign countries that have ratified the WCT and the WPPT, once those treaties came into force, namely on 6 March 2002, and 20 May 2002, respectively.
290. The United States is not a party to the Rome Convention.  U.S. copyright law does not use the term "neighbouring rights" (the rights of performers, producers of sound recordings and broadcasters) separate from copyright.  Instead, these rights are protected domestically through the application of the U.S. Copyright Act.  For example, sound recordings are considered to be works of authorship under the Copyright Act;  public performance rights for sound recordings are limited, generally applying only to digital transmissions other than digital, over-the-air broadcasts.  Live musical performances are protected against unauthorized fixation by federal law.
291. The U.S. Copyright Act provides for several statutory licences and other remuneration for right-holders in the areas of cable and satellite retransmissions, mechanical reproductions of musical works, digital audio transmission services, and digital recording devices and media.  Rates and terms for the statutory licences and distribution of funds collected under them are set by voluntary negotiations between the interested parties or by a Copyright Arbitration Royalty Panel (CARP).

292. During the period 2001 to mid 2003 a number of Acts amending copyright legislation were passed, including the Small Webcaster Settlement Act of 2002 (P.L. 107-321), which amended U.S.C. 17 with respect to the statutory licence for webcasting.  The Technology, Education, and Copyright Harmonization Act of 2002 (Title III, Subtitle D of P.L. 107-273) updates certain provisions of the Copyright Act to facilitate the growth and development of distance education, while introducing new safeguards to limit the additional risks to copyright owners that are inherent in exploiting works in a digital format.
  Among other changes in regulations introduced since 2001, the Copyright Office adopted in April 2003 a final rule governing the form, content, and manner of service of notices of termination of transfers and licences granted by authors on or after 1978, in compliance with the Sonny Bono Copyright Term Extension Act of 1998 (P.L. 105-298).
  As from 1 January 2003, copyright owners have been able to serve notices of termination on certain post-1977 copyright transferees and licensees pursuant to section 203 of the Copyright Act.

293. In 1999, the EU challenged, at the WTO, the provisions contained in Section 110(5) of the U.S. Copyright Act, as amended by the Fairness in Music Licensing Act (P.L. 105-298).
  The dispute centered on the compatibility of the "business" and "homestyle" exemptions in Section 110(5) allowing the public performance of music broadcasts without an authorization and payment of a fee by certain food, drinking, and retail establishments, with some aspects of the TRIPS Agreement.  A panel was convened and found that the "business" exemption did not meet the requirements of Article 13 of the TRIPS Agreement;  its report was adopted in July 2000.
  A reasonable period of time for implementation of the panel recommendations and the level of impairment of benefits to the EU, estimated at US$1.1 million per year, was determined by arbitrators.
  On 23 June 2003, the United States and the EU notified to the WTO a mutually satisfactory temporary arrangement regarding the dispute.  Pursuant to this arrangement, the United States made a lump-sum payment of US$3.3 million to the EU, to a fund established to finance activities of general interest to music copyright holders, in particular awareness-raising campaigns at the national and international level and activities to combat piracy in the digital network.  The arrangement covers the three-year period ending 21 December 2004.

(f) Enforcement activities

Special 301

294. Under Section 182 of the Omnibus Trade and Competitiveness Act of 1988, 19 U.S.C. § 2242 (Special 301) the USTR conducts annual reviews examining in detail the adequacy and effectiveness of intellectual property protection in foreign countries, and their effect on market access for U.S. persons.

295. The 2003 Special 301 exercise reviewed 74 countries.  The USTR identified 11 trading partners on the Priority Watch List for intellectual property protection.
  In addition, 36 countries were placed on the Watch List.  Ukraine was identified again as a Priority Foreign Country in May 2003.  The U.S. Government withdrew GSP benefits from Ukraine in August 2001, and imposed US$75 million worth of sanctions on Ukrainian imports in January 2002, in the form of 100% duties on metals, footwear, and other imports, based on the repeated failure of Ukraine to comply with the June 2000 Joint Action Plan.  China and Paraguay were designated for Section 306 monitoring to ensure compliance with the commitments of bilateral intellectual property agreements.
Section 337 investigations

296. Section 337 of the Tariff Act of 1930 declares as unlawful practices certain unfair practices related to IPRs, unfair methods of competition, and unfair acts in the importation and sale of products in the United States.
  Section 337 investigations are initiated by the USITC.  If the USITC determines that a Section 337 violation exists, it can issue exclusion orders or cease and desist orders, or both.  If the USITC issues an exclusion order, the U.S. Customs Service is directed to bar entry into the United States of infringing goods from whatever source (general exclusion orders) or from specifically identified manufacturers, importers, and producers (limited exclusion orders).  The President may disapprove an USITC order within 60 days of its issuance.

297. Between 1 January 2001 and 30 September 2003, 56 new Section 337 investigations were initiated.  Forty-seven investigations involved allegations of patent infringement;  four involved trade mark/trade dress infringement;  two involved trade mark infringement and other unfair acts;  one involved misappropriation of trade secrets and other unfair acts;  one involved patent infringement, trade mark infringement, and other unfair acts;  and one involved patent infringement and other unfair acts.  Investigations covered products from (number of cases in parentheses):  Chinese Taipei (17);  China (13);  Hong Kong, China (10);  Japan (9);  Canada (8); Germany (6); France (4);  Singapore (4);  Israel (3);  Korea (3);  Mexico (3);  Netherlands (3);  Belgium (2);  Indonesia (2);  Italy (2);  Philippines (2);  Thailand (2);  Austria (1);  Belize (1);  Denmark (1);  India (1);  Nicaragua (1);  Sweden (1);  Switzerland (1);  Syria (1);  and United Kingdom (1).
  As of 30 September 2003, 41 of these cases had been completed and 15 were pending.

298. From 1 January through 30 September 2003, the USITC issued three limited exclusion orders covering imports;  during 2002, it issued five limited exclusion orders and four cease and desist orders;  and during 2001, the USITC issued two limited exclusion orders.  The President permitted all limited exclusion orders and cease and desist orders issued since 1 January 2001 to become final.
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