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World business, as represented by ICC, firmly believes that an open multilateral system that facilitates flows of goods, services and investment across national borders is a major force for raising living standards and creating jobs in all parts of the world.  Growth in world trade and investment – which far outpaces growth in world output – is an essential condition for the spread of job and wealth creation throughout the world economy.  Governments and business must work more closely together to design the multilateral rules for the worldwide marketplace which will be increasingly necessary for the globalization of trade and investment.  The special contribution of business is to help governments strike the necessary balance between freedom and rules which would maximize the scope and ability of business to work productively to create wealth and employment.  One of the areas in which an international framework is germinating, and in which this necessary balance has to be achieved, is that of competition policy.  In this context, ICC continues to support the work of the WTO Working Group on the Interaction between Trade and Competition Policy and appreciates the opportunity to contribute to it. ICC is reserving its views on any WTO rules on competition until it becomes clearer what proposals will be made, how they will relate to other policies and objectives, and the modalities proposed for linking the proposals to the overall WTO framework and other policy objectives.

ICC fully supports increased international co-operation focussed on the pursuit of hard core cartels.  Nevertheless, the pursuit of this worthwhile objective does not negate the need for legal safeguards and protections for parties involved in investigations (who may or may not be proved guilty), especially as penalties for antitrust offences are becoming increasingly serious.  In this regard, ICC believes that it would be helpful to ensure that the various parties and stakeholders have a common understanding or reference point with regard to the type of activities to which such co-operation is directed.

The contexts in which this paper uses the term “hard core cartel” are: 

i. the types of cartel activities that are clearly anti-competitive and may appropriately be targeted by the most severe sanctions; and

ii. the types of cartel activities which may appropriately be the subject of the sharing of confidential information between international antitrust enforcers.

The OECD Recommendation of the Council Concerning Effective Action Against Hard Core Cartels adopted on March 25, 1998 defines "a hard core cartel" as follows: 

"A" hard core cartel" is an anticompetitive agreement, anticompetitive concerted practice, or anticompetitive arrangement by competitors to fix prices, make rigged bids (collusive tenders), establish output restrictions or quotas, or share or divide markets by allocating customers, suppliers, territories or lines of commerce."

"The hard core cartel category does not include agreements, concerted practices, or arrangements that (i) are reasonably related to the lawful realisation of cost-reducing or output-enhancing efficiencies, (ii) are excluded directly or indirectly from the coverage of a Member country’s own laws, or (iii) are authorised in accordance with those laws.  However, all exclusions and authorisations of what would otherwise be hard core cartels should be transparent and should be reviewed periodically to assess whether they are both necessary and no broader than necessary to achieve their overriding policy objectives."

In Draft BIAC Talking Points dated 07/02/01 to the OECD CLP WP3 Roundtable on Information Sharing in Cartel Cases, BIAC noted that the business community has differing views on the definition of a hard core cartel based on the fact that different jurisdictions have different laws which govern activities that may be considered hard core cartel behaviour in one jurisdiction and not another.  

Guiding Principles

The following sets out ICC’s recommended guiding principles with regard to hard core cartels:

1. Horizontal agreements only.  In section 8 of "Discussion Points on Information Sharing in International Cartel Investigations" submitted by BIAC to the OECD Global Forum on Competition on February 15, 2002, BIAC suggested that hard core cartel behaviour means (i) horizontal price fixing agreements, (ii) horizontal bid rigging, and (iii) horizontal market allocation.  (A copy of the BIAC Discussion Points is attached.)  ICC supports this definition.  

Hard core cartels ought to be confined to horizontal agreements between competitors, and should not extend, for example, to an agreement between two or more undertakings each of which operates, for the purposes of the agreement, at a different level of the production or distribution chain.

Limitations.  Hard core cartel treatment should not be extended to agreements that are reasonably related to efficiency enhancing activity.  Where a jurisdiction adopts a "per se" category of hard core cartels, there should always be some opportunity to demonstrate efficiency enhancing aspects of an agreement, even in a case that involves elements of price fixing, e.g., Broadcast Music, Inc., et al. v. Columbia Broadcasting System, Inc., et al., 441 U.S. 1 (1979).

In addition, hard core cartels should not include agreements between affiliates or entities within the same economic unit. 

2. Protection of confidential information. The hard core cartel investigation process, both within individual jurisdictions and in the multijurisdictional investigation context, should have established standards that are clear and transparent, and provide adequate protection of confidential information, consistent with the need for such disclosures as may be necessary for effective enforcement in the jurisdictions concerned.

A receiving jurisdiction should not receive or use information that would be considered privileged under the recipient's own laws.  Nor should loss of privilege occur as a result of the sharing of confidential information between antitrust authorities in different jurisdictions.

A number of issues relevant to information sharing between antitrust authorities in the context of hard core cartel investigations are discussed in the February 15, 2002 BIAC Discussion Points referred to above.

3. Non-discrimination.  Competition laws and regulations applicable to hard core cartels should be applied without discrimination on the basis of the nationality or location of the parties.

4. Transparency.  The hard core cartel investigation process should be transparent with respect to the policies, practices, and procedures involved in the review, the identity of the decision-makers, and the standard of review.  Transparency should foster consistency and predictability of the outcomes of hard core cartel investigations.

5. Due process.  Appropriate procedural safeguards should be available to ensure that the hard core cartel investigation process incorporates core principles of due process and procedural fairness, including:

iii. the right of parties, prior to a final adverse decision on the merits,

(A) to be informed of the legal concerns that form the basis for a proposed adverse decision and the factual basis upon which such concerns are based; and

(B) to express their views in relation to such legal concerns; and

iv. the right of parties to have a final adverse decision reviewed before a separate adjudicative body.  

In addition, the onus of proof should be on the government authorities or plaintiffs, as the case may be.
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