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Geneva, 29 March 2006
GATT Art. V on the freedom of transit: 
document TN/TF/W/79 

issued by the WTO on 15 February 06

An International Road Transport Union (IRU) Analysis

1.
Adopting the approach of clarifying and improving article V of GATT leads us to assume that the WTO wishes to limit itself to interpreting this particular article according to the procedure contained in article IX of the Marrakech Agreement, created for this purpose, and to thus avoid the lengthy and uncertain process of amending article V of GATT, which is governed by article X of the same agreement. 

The result is that the Negotiating Group on Trade Facilitation – to which the clarification and improvement of article V of GATT has been entrusted - is called on to interpret this article and not to revise it. It is appropriate, at this point, to remember that according to article IX of the Marrakech Agreement, GATT cannot be amended under the guise of interpretation, thereby sidestepping the conditions of article X of the Marrakech Agreement, which apply in the case of an amendment.

This reminder is necessary, since the proposals contained in the TN/TF/W/79 (06-0635) document issued by the WTO – whose writers clearly did not pre-judge either the form or the final result – frequently fall outside the framework described in the text of article V of GATT. The proposals outlined largely expand the limitations and restrict the rights already granted and, as a result, represent a step backwards in terms of the situation created by the currently applicable legislation.

There follows a number of observations on this matter:

 (a)
Legitimate public policy objectives and traffic in transit 

Article V of GATT proclaims the freedom of transit, under certain conditions outlined in the same article. Furthermore, articles XX and XXI include exceptions resulting from public policy. These exceptions – as is the case with all exceptions – are interpreted restrictively and must, because of this, be applied with moderation. 

The TN/TF/W/79 document establishes these exceptions as the general rule, appearing as the initial “clarification” of article V, as if these exceptions were applied on a daily basis and not just occasionally where an exceptional situation justifies their implementation. At this point, freedom of transit, which is nevertheless established in principle by article V, is forgotten and is replaced by a cumbersome phrase according to which "Members 
recognize that arbitrary or unjustifiable discrimination or disguised restrictions on international trade must not be applied to traffic in transit”, which allows us to assume, on the contrary, that fair and justified discrimination as well as undisguised restrictions are authorised.


(b)
 Non-discrimination


The TN/TF/W/79 document stipulates that:

“With respect to all laws, regulations, requirements, procedures and fees and charges, including transportation charges, affecting the internal passage of traffic in transit across the territory of the Member, without prejudice to the legitimate customs control and supervision of goods in transit, Members shall accord to traffic in transit to or from the territory of any Member, treatment no less favourable than that accorded to domestic goods, exports and imports, and their movement”.

Article V.5 of GATT stipulates that:

“With respect to all charges, regulations and formalities in connection with transit, each contracting party shall accord to traffic in transit to or from the territory of any other contracting party treatment no less favourable than the treatment accorded to traffic in transit to or from any third country”.

According to the proposal, national treatment would replace the clause relating to the most favoured nation. This proposal does not therefore represent either a clarification or improvement of article V of GATT, but a sweeping modification of it. So long as international standards in the field of transit, which are compulsory everywhere, have not been established, national treatment should not necessarily be more favourable for transit than treatment resulting from the clause relating to the most favoured nation.

In any case, modification of article V of GATT could only be carried out in accordance with the amendment procedure outlined in article X of the Marrakech Agreement. Moreover, the terminology used within the proposal does not tally with that used in the text of article V, which poses a problem for interpretation from the very beginning.

 
(c)
Fees and charges

Publication

The proposal to publish the charges imposed on transit appears fair, on the face of it. However, in practice, this type of publication is not sufficient in itself. Lists of charges and their amounts normally apply to countries with which the country that publishes these lists does not have a bilateral or multilateral exemption agreement in this regard. Given the clause relating to the most favoured nation, acknowledged by article V of GATT, the members of the WTO have a great interest in being aware of the list of charges and their amounts, as they are applied to the most favoured country. This type of list should also be published and, subsequently, kept constantly up to date.


Reduction/Simplification


The text of the proposal modifies the terminology used in article V of GATT, without any justification, or reiterates it in an approximate manner, which poses the problem of interpreting the extent of currently applicable exemptions in the field of transit. The newly prepared text includes “new” terms like “fees” and “consular services”.

In effect, article V of GATT mentions the exemption in transit “from customs duties and from all transit duties or other charges”. Currently, according to the applicable text of article V, the terms “customs duties” and “all transit duties or other charges” cover “fees” and “consular services”. 

By using these two items alongside the terms “customs duties” and “all transit duties or other charges”, the proposal opens the way for the introduction of new charges to be imposed on transit, contrary to the aim of article V in its currently applicable form. Their implementation will depend solely on the ingenuity of the countries giving a name to these types of charges.

The authors of the proposal have once again strayed from the process of clarification, to become involved in a process of modifying the freedoms outlined in article V as it currently applies.

(d)
Transit formalities and documentation requirements



Publication


See the above comments on publication.


Reduction/Simplification

The proposal introduces the new terms “inspections” and “controls” as if these terms were not already covered by the terms “treatment” and “formalities” appearing in article V of GATT. As stated above, it will depend on the ingenuity of countries giving a new name to an existing formality or inventing new formalities to exempt them from the application of article V of GATT.


Promotion of regional transit agreements or arrangements


Article V of GATT is universal and its freedoms, conditions and restrictions already apply to all members of the WTO as soon as they have joined the organisation. Acceptance of the proposal to promote bilateral and regional agreements and arrangements, in the field of transit, as well as authorisation for the introduction of unilateral transit rules relating to transit in countries not covered by the agreements and arrangements in question, by countries that have concluded them, will lead to a failure to apply the clause relating to the most favoured nation outlined in article V of GATT, the differentiation of members of GATT and ultimately the discrimination of the majority of them. This represents a sweeping modification of article V, which would reduce the freedom of transit established in 1949 and upheld in 1994.


Bonded transport regime and guarantees


Article V of GATT already stipulates that transit “shall be exempt from customs duties and from all transit duties or other charges imposed in respect of transit, except charges for transportation or other commensurate with administrative expenses entailed by transit or with the cost of services rendered”. The TN/TF/W/79 document proposes, no more and no less than restricting this freedom to “bonded transport regimes” only, which does not represent a clarification or improvement of article V of GATT, but its major modification and a reduction in its scope. 

Under the terms of the current wording of article V, it is only possible to differentiate between a “bonded transport regime” (the notion of which must be clearly defined) and other “transport regimes” within the framework of “administrative expenses” and the “costs of services rendered”.

(e)
Cooperation and coordination



The terminology used in this paragraph does not reflect that used in the text of article V. Once again, the foundations are being laid for difficulties in applying article V of GATT.


(f)
Operationalization and clarification of terms



Freedom of transit and routes most convenient for international transit



The incomplete quote from the text of article V leads to its meaning becoming distorted. The form of the intergovernmental undertaking leads us to assume that the aim of this undertaking is to replace the original text of article V, which would lead to a return to the transit situation that existed before 1947.



Definition of traffic in transit



The definition of the term “merchandises/goods” is not complete. It disregards the fundamental difference in meaning between the term “merchandises” in French and the term “goods” in English. Where the term “merchandises” is limited to movable items that may form the subject of a transaction, the term “goods” extends to all (transportable) property even to property that is not destined for sale or purchase (property being transported for an exhibition, for example).



The form of the intergovernmental undertaking adopted in this regard allows us to assume that the aim of this undertaking is to replace the applicable undertaking by members, as enshrined in article V of GATT, with all the resulting negative consequences. 

2.

Given that the Negotiating Group on Trade Facilitation is charged with clarifying and improving article V of GATT, the IRU is of the opinion that the proposals formulated by members should not endanger the mechanism already established by article V of GATT. The IRU therefore believes that there is a need to make a distinction between clarification, on the one hand, and improvement of article V of GATT, on the other. 



Clarification of article V should lead to:

· A definition of the terms used in article V (i.e. in the sense of article V, the following is meant by “goods/merchandises”, “other means of transport”, “imposition”, “customs duties”, “all transit duties”, “transport costs”, etc. ).

· An explanation of the extent of the following terms used in article V: “freedom of transit”, “the most convenient routes for transit”, “unnecessary delays or restrictions”,  “reasonable duties and regulations, with regard to conditions of transit”, etc. 



Improvement of the application of article V should lead to:

· General implementation by members of the WTO of existing international standards (the Kyoto Agreement, the TIR Agreement, the ATA Agreement, the Istanbul Agreement, etc., for example ) and the development of new standards, in particular on the basis of the UN agreement on the harmonisation of border controls, in order to standardise the procedures resulting from “customs laws and regulations”, and the “formalities relating to transit” 

· A description of the practices that comply and do not comply with article V

· A statement of the limits on members’ abilities to use articles XX and XXI 

· Communication by each member of the measures applied within his territory within the framework of article V.



The clarification and improvement of article V should not lead to it being amended. The undertakings already appearing in article V should be sufficient to apply the clarified and improved text of article V.  
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