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Session 3: Between Negotiations and Litigation: Reinventing the "Middle Pillar" in the WTO
Organized by: European Commission DG Trade 
Date: Monday, 28 September, 14:00 – 16:00 

Meeting Room: W
ABSTRACT

The WTO in its present shape as a main forum for trade negotiations and the most effective mechanism for litigating trade disputes has been hailed as one of the most successful post-WWII international organizations. However, ten years after its successful institutionalization, and with an uncertain outcome for the Doha round of negotiations, repeated calls were made in favour of the need for rediscovering and rebranding the “middle pillar” in the WTO architecture between negotiations and litigation: a set of “missing middle”, consensus-building and transparency-enhancing instruments that could provide the middle ground for a more effective functioning of the WTO system. 

The panel will explore this "third" function for the WTO that goes beyond negotiation and litigation, and seeks to provide a number of fresh ideas on how to strengthen the effective ness of the WTO. 
Themes for discussion will include:
· Developing a dynamic "missing middle" is important for systemic issues and in order to preserve a proper “constitutional balance” in the WTO. At a time when negotiations of hard law by consensus become more and more difficult, the judicial arm of the WTO risks getting overloaded. A high level of litigation and trade friction may render more difficult for the WTO to sustain public and political criticism. Its overall legitimacy as a consensus-building organization could ultimately be affected. Moreover, given that the WTO dispute settlement system is there to clarify existing rules, not change them, that system would be incapable of delivering the needed results. Therefore, the panel will consider the case for moving from potentially ineffective hard law to an enhanced use of soft law.
· Using “missing middle” means is also a way to pursue more specific objectives that are part of the core WTO mandate. This may concern the functioning of various WTO committees, as well as a more constructive dialogue among WTO members on various trade-related issues.
· Possible“missing middle” means for discussion could be:
· “Soft” WTO law: Declarations, Recommendations, Agreed interpretations that could be approved by the General Council or WTO Committees. 
· Model WTO implementation: non-binding clauses that would be considered as WTO-compliant means to nationally implement WTO obligations.
· Best national practices: exchange amongst practitioners that can lead to the adoption of agreed non-binding best practices.
· WTO notifications: enhanced notification mechanisms and transparency amongst members
· WTO reviews of: 
· national legislation and Trade Policy Reviews: consider ways to enhance interaction and establish conclusions and follow-up.

· key WTO clauses: members would agree to examine how some key clauses are being nationally implemented and extract some key learnings.
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