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Abstract

This session, co-organized by the International Centre for Trade and Sustainable Development (ICTSD) and the Max Planck Institute, discussed the issues and developments in intellectual property (IP) 16 years after the Agreement on Trade Related Aspects Intellectual Property Rights (TRIPS) was adopted and the future of the IP regime within that context. Panellists touched upon the inherent potential of the TRIPS agreement and the ways it can be enhanced so as to offer a sound and resilient framework encompassing a range of interests. 
Panellists also addressed the impact of TRIPS on innovation, technology transfer and the flow of foreign direct investment (FDI), paying particular attention to empirical research conducted recently. They also addressed issues in the “Post-TRIPS” world, including the role of WIPO and FTAs in shaping the international IP regime. They discussed various approaches followed by individual countries and collectively in international organisations to balance IP protection and development. 
The panel heard examples from the developing countries, namely India and China, which touched upon the changes in the geography of innovation. The discussion centred on the delicate rebalancing of the IP regime, and roles that different organisations have played, and are playing, to achieve it. 
1. Presentations by the panellists

(a) Mr Ahmed Abdel Latif, Senior Programme Manager for Intellectual Property and Technology, ICTSD

Mr Abdel Latif introduced the panellists and explained the importance of assessing the challenges facing IP in the post-TRIPS world in the context of a rapidly changing global innovation and technology landscape. He explained that after sixteen years of TRIPS being into force, ten of those for developing countries, the international community continues to grapple with challenges relating to the role of IP in promoting innovation and to the integration of IP with public interest and development concerns. 
(b) Dr Annette Kur, Max Planck Institute, Munich

Dr Kur presented a project led by the Max Planck Institute in the area of TRIPS reform. The research project was undertaken to assess areas where the TRIPS agreement was lacking and proposals to address these issues. The research presents options to amend TRIPS in order to recalibrate it into a more balanced agreement. 
The proposals included draft language for a series of modifications in Part I and Part II of TRIPS that aimed at widening the scope of the Agreement beyond innovation and technology transfer. Specifically, suggestions included placing the emphasis on obligations under Article 8, changing the current structure of Article 8 to place the burden of proving a violation of TRIPS on the party alleging the violation, and including a provision regarding the interface of IP and competition. The proposal also included changing the three-step test in Article 13 with internationally monitored mandatory exceptions for protection, without compromising the ability of countries to experiment with limitations and exceptions.    
(c) Mr Carsten Fink, Chief Economist, Economic Studies, Statistics and Analysis Division, WIPO

Mr Carsten Fink presented an economic perspective on the impact of TRIPS on innovation and technology transfer, and highlighted the effects of IP protection on the flow of FDI and on the relocation of research and development facilities. Mr Fink highlighted two major effects of TRIPS: the creation of changes in domestic legislation, and more credibility for countries that have bound their domestic IP policy under international law. He pointed out that it is difficult to measure the economic performance of the TRIPS Agreement per se, as changes in domestic laws may be driven by a large number of internal and external factors. Studies examining FDI flows show that IP protection is important but empirically the effects were rather small. Investors may overlook IP protection when other market conditions are favorable, Mr Fink noted. Before concluding, Mr Fink suggested a few areas where more research is needed: IP protection and innovation in developing countries, disclosure value of patents, and the effects of the increased vertical disintegration of innovation processes, with possible new opportunities for developing countries.

(d) Mrs Nandini Kotthapally, Counsellor, Permanent Mission of India to the UN

Mrs Kotthapally spoke on the role played in recent years by developing countries in the different programmes and activities of WIPO. She paid special attention to the WIPO Development Agenda (DA), which was adopted in 2007 and includes 45 recommendations to mainstream the development dimension in WIPO’s work. She argued that even though WIPO has been lagging behind in IP rulemaking, it has been involved in “a delicate rebalancing” of the intellectual property regime.  
She explained that the DA constituted a paradigm shift that overturned the existing notion of IP as a “rich man’s club” and placed IP firmly in the context of development. Mrs Kotthapally said that this is now an accepted credo in WIPO and beyond, and has been put into concrete practice by the WIPO Committee on IP and Development (CDIP). She noted that the DA had shifted the focus from protecting IP to norm setting for limitations and exceptions, including the proposed copyright exception for the visually impaired, for libraries and for research. 
Mrs Kotthapally concluded by saying that filing under PCT in 2010 has shown that China, India and South Korea are leading the charts in filing for patents and challenging the traditional predominance of the United States and Europe as the main innovative regions, leading to a shift in the “geography of innovation”.
(e) Ms Victoria Whitford OBE, Deputy Director of International Policy, UK Intellectual Property Office

Ms Whitford discussed the United Kingdom’s approach to IP and development informed by the recent government-commissioned review on “Intellectual Property and Growth” by Professor Ian Hargreaves. With that in mind, the United Kingdom’s approach to the IP regime is that it should aid in tackling global challenges, be based on economic evidence rather than politics, and support innovation in a manner that helps developing countries achieve their growth objectives.
Ms Whitford explained that the Hargreaves review showed that stronger IP protection only led to increased growth in high-income countries while the effect was lower in middle-income countries and had no effect or a negative effect in low-income countries. In this context, she stressed the need for more research and stated that in order to have positive growth through IP protection, approaches have to balance different interests and be tailored to each country’s needs. 
Against this background, she argued that the TRIPS Agreement, with its different transition periods for least-developed countries, was already a “tailored approach”. However, this approach should also take into account economic evidence, which is why her government supports extending the transition period for LDCs expiring in 1 July 2013 to aid the growth and development in these countries.
(f) Ms Zhao Hong, Minister Counsellor, Permanent Mission of the People’s Republic of China to the WTO

Ms Hong stated that China has benefited greatly from TRIPS and highlighted China’s legislative and infrastructural efforts to become TRIPS-compliant. She affirmed that China has experienced an unprecedented increase in registered rights and while some IP protection challenges remain, China’s trading partners have recognised its increasing efforts, particularly in the area of enforcement. 
She also emphasized the balance between IP protection and the public interest.  Ms. Hong underscored that transparency measures in patent applications should include disclosure requirements for the origin of genetic recourses. She concluded by suggesting that private sector should have the leading responsibility in ensuring IP enforcement. 
(g) Mr Pedro Roffe, Senior Fellow, ICTSD

Mr Roffe drew attention to Free Trade Agreements (FTAs), gauging their impact on the multilateral system and examining why FTAs are controversial. Mr Roffe stated that FTAs were legitimate offspring of the TRIPS agreement, but at the same time were also an acknowledgment of the failure of multilateral system to tackle the complexities of lawmaking in this area. Most-favoured nation and national treatment principles embodied in TRIPS have enlarged the coverage of IP chapters that were included in FTA’s to address major industry interests. Mr Roffe said that FTAs are asymmetric by nature, exporting IP regimes to trading partners, and have the effect of aligning regulatory regimes to those of the more advanced economies.  
In essence, the multilateral system has deepened the harmonization of IP laws by expanding TRIPS obligations in FTAs. Mr Roffe concluded by saying that the impact of FTAs, as well as their place in the multilateral system should be monitored. FTAs should take into account the principles of the WIPO Development Agenda. 

2. Questions and comments by the audience

The panel took questions from the public before concluding. While answering the questions, Ms Whitford asserted that extending the transition period of LDCs was the official position of the UK government. Answering a question on whether IP issues could be better addressed along sectoral rather than national lines, Ms Kotthapally suggested that specialized sectoral agreements might indeed be the way forward, citing the proposed treaties on copyright exceptions and limitations for the visually impaired, libraries and research. 
At the end of the session, Mr. Abdel Latif thanked the panellists and the audience for an informative and fruitful dialogue. 

