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Abstract

Mr Halle framed the session around the dilemma of the Doha Round of trade negotiations. Although the initial decision to include talks around the environment seemed to represent progress, the subsequent inertia and lack of genuine breakthroughs have left us asking, “Whatever happens to the Doha negotiations, how do we come to grips with overlapping legal regimes on trade and the environment?” As Rio+20 approaches and we consider what a climate regime might look like, it is clear that, one way or another, compatibility between environmental policies and global trade rules needs to be ensured. 

The panellists considered a number of mechanisms for rapprochement: the increased use of transparency and accountability mechanisms; a “change of mindset” in interpreting WTO law, through certain international legal principles; the integration of trade and environment agreements as part of the enabling framework for a green economy; and options for taking talks on the environment forward, independently of the Doha process.

The panellists offered diverging viewpoints on the current impasse. On the one hand, it may be seen as an opportunity, encouraging exploration of new ways of operating. On the other hand, over-reliance on non-negotiated solutions may reduce the WTO’s legitimacy, and, in the long term, endanger the integrity of the system. 

1. Presentations by the panellists

[bookmark: _GoBack](a) Professor Robert Wolfe, Queen’s University, Canada

Professor Wolfe explained that there are three modes of action for addressing the relationship between trade and environment at the WTO:

· negotiating new or revised rules
· dispute settlement
· transparency and accountability mechanisms.

Doha has failed to succeed at the first of these and, while the dispute settlement to date has had less impact on environmental policy making than some feared, “gap-filling” by the Appellate Body is a risk to be avoided. The alternative – transparency and accountability mechanisms – offers potential.

The basic WTO approach to transparency is notification, although compliance is uneven, and information is not necessarily available in a useful form. There is also the WTO’s peer review mechanism, which performs better with some agreements than others.

On accountability, the most interesting angle is commitment: if you promise something, do you follow through? There is horizontal accountability, whereby governments and IGOs are accountable to each other, and vertical accountability, which is usually mediated by civil society and can either add information to the horizontal process or transmit it to citizens, affecting domestic politics. The WTO’s monitoring of protectionist measures following the financial crisis is an excellent example of the latter accountability mechanism at work.

Could such a process work in new areas? One possibility would be carbon labels. The Technical Barriers to Trade (TBT) Agreement could be extended, and the Secretariat could increase engagement with labelling bodies and make information available to users. The WTO Agreement on Sanitary and Phytosanitary Measures (SPS) and its interactions with the Codex Alimentarius are a possible model. A new role for the Committee on Trade and Environment (CTE) could be envisaged. The CTE could develop as an analogue of the TBT and SPS committee systems, where members could raise concerns about the trade impacts of multilateral environmental agreements (MEAs). Members could also make better use of the trade policy review mechanism (TPRM).

(b) Professor Jorge Viñuales, Graduate Institute of International and Development Studies, Geneva

Professor Viñuales focused his presentation on the existing legal tools that could be used to address conflicts between environmental and trade regimes and on the change of mindset that needs to take place to fully exploit these tools. 

Traditionally, there has been an asymmetrical interaction between the trade and environment regimes, with environment getting only as much space as the trade regime would allow. This interaction can be illustrated by mechanisms such as: 

· provisions that provide for some sort of exceptions to be made on environmental grounds, such as Article XX of the GATT; and 
· as far as the new generation of free trade agreements (FTAs) are concerned, the inclusion of chapters or side-agreements on environmental matters.

These mechanisms treat environment as an “immigrant” in the lands of trade, because environmental law only gets the limited space that trade law (or investment law) is ready to grant it. Yet, this asymmetry is not based on any legal reason. Rather, it is based on the – understandable – idiosyncrasy present in trade (or investment) tribunals, who tend to be somewhat rigid when it comes to giving environmental law some space in the disputes they handle. For this to change, there is no need for actual environmental tribunals. A simple change of mindset, including a more liberal interpretation and use of Article 31(3)(c) of the Vienna Convention on the Law of Treaties, or a more frequent use of the “principle of contemporaneity in the application of environmental law”, now recognized by the ICJ, would be enough to go in the right direction.

Environmental law is here to stay. The sooner this is fully acknowledged by international courts and tribunals, including those focusing on trade matters, the better the relationship between trade and environmental considerations will be.

(c) Dr Katharina Kummer Peiry, Executive Secretary, Secretariat of the Basel Convention

Dr Kummer Peiry discussed the Basel Convention, an MEA that is also a trade agreement, set up to address the trans-boundary movement and environmentally sound management of hazardous waste. She posited that the failure of the Doha Round and the lack of an alternative negotiating framework is not a problem but an opportunity to consider new approaches.

One of these would be to establish a new policy framework that supports concerns about both trade and the environment. Traditionally, the trade of waste has been restricted and prohibited, but this entails significant problems. Enforcement is difficult and costly, and trade continues to take place clandestinely. A new framework could require trade in wastes with an economic value (e-wastes are a prominent example) to be environmentally and socially sound. Countries complying with such obligations would become more economically attractive and the trade would create green business opportunities and jobs. Creating legal opportunities for trade in economically valuable wastes could help prevent illegal trade and recover secondary materials more efficiently. This approach would work for any waste stream with an economic value, and possibly also for other products, such as timber or animal products. It would not work for substances without legitimate value. 

This approach will be considered at the Basel Convention’s 10th Conference of the Parties. There is a proposal to develop standards and certification schemes. Could this be an opportunity for the WTO, the Basel Convention and standards organizations to set up a working group to develop such standards?

(d) H.E. Mr Mario Matus, Ambassador, Permanent Representative of Chile to the WTO

Ambassador Matus focused his presentation on his experience as the chair of the environmental negotiations in the Doha Round and his current role as chair of the WTO’s Trade Policy Review Body. He explained that the Doha mandate on the environment includes three elements:

· Developing rules between WTO and MEA Secretariats
· Developing rules for some sort of substantive connection between international trade and environmental law, through the dispute settlement mechanism
· Liberalizing trade in environmental goods and services.

Although progress has been reached with the first two, little has been achieved with respect to liberalization. Looking forward to the WTO’s 8th Ministerial Meeting this December, the best scenario would be recognition that the Doha Development Agenda, as originally envisaged, is no longer achievable, and that specific work programmes need to identify where agreement is possible. On some environmental areas there is a common view; and the discussion now is just how to get there. This requires flexibility about the requirement for a “single undertaking”, which currently prevents the conclusion of one agreement until the others are also agreed. 

It is to be hoped that an environmental work programme would also include a list of issues to be discussed, both traditional– such as competition policy and government procurement, investment, process and product methods (PPMs) and standards as a whole – and new, such as green growth and climate change. 

Ambassador Matus expressed his belief that the environment will remain a crucial issue. There are many areas where trade rules do not reflect environmental realities, such as subsidies and border measures. He cautioned relying on dispute settlement alone. If these rules are not negotiated, they may be considered illegitimate by members, and, in the long run, we risk breaking the entire system.

2. Questions and comments by the audience 

One attendee argued that environmental constraints cannot be changed, so trade rules, which are human, must come second. Professor Viñuales acknowledged the speaker’s point but responded that environmental law does not currently prevail as lex superior over any other field of law, and that one needs to be realistic.

Etienne Mach, a student at Lausanne University, asked whether there a jus cogens rule on the environment today that the WTO respects, and whether participants believe that the Energy Charter Treaty offers a good model on how to reconcile rules on trade and energy. Professor Viñuales considers that there is currently no environmental principle with a jus cogens status. Although such an idea is supported by Article 19 of the previous draft articles on State Responsibility, it has been overwhelmingly rejected by states. It is possible to give some environmental norms the status of obligations erga omnes, but that is not the same as jus cogens. With respect to the Energy Charter Treaty, he noted that, although its environmental protocol is still not in force, the main point – that free trade agreements (FTAs) can be completed by a sort of side environmental agreement – is a good one, and it has been used in cases such as the NAFTA with the NAAEC.

Mats Hellström, of the Global Subsidies Initiative, questioned whether the absence of negotiation is really an opportunity. He argued that, in order to work, the dispute settlement mechanism requires rules that are relevant and up-to-date. This is why the environment must be addressed through negotiations. Ambassador Matus agreed with this assessment, arguing that this is the core of a legitimate process. Professor Viñuales commented that this is the reason that interpretation principles exist. Many pieces of important legislation remain fixed, but need to evolve through interpretation. Professor Wolfe argued that, above all, the WTO is a conflict management system. Conflict can be avoided by negotiating new rules; if this does not work, it is better to resolve the conflict through discussion and trying to understand each other than by resorting to the dispute settlement system. 

David Luff, a lawyer and professor of trade law, questioned whether or not this was a question of reinventing the wheel. The nexus between trade and sustainable development had been identified very clearly in Agenda 21. He suggested that what was lacking was political resolve around conclusions that have already been agreed. Professor Viñuales responded that the green economy represents a new way of relating the environment to development, as illustrated by Dr Kummer Peiry.

Elizabeth Trujillo, Suffolk University Law School in Boston, expressed the view that eco-labelling schemes are an interesting interface between trade and environment. She asked the panellists what they thought about vertical and horizontal accountability, when many private standards are not following the rules as set out in the TBT. Ronald Steenblik from the OECD asked the panel what they thought would be an appropriate list of questions on PPMs in a future work programme. Professor Wolfe responded that if a carbon label is thought to be an effective climate change policy tool, then, using the principles of the TBT Code of Good Practice, members could ensure that such private standards are developed in a transparent manner. The TBT and CTE committees could develop a notification procedure allowing members to raise questions about whether the national implementation of such labels harms trade. Mr Halle added that the environmental community ought to consider developing an analogue of the Codex Alimentarius process for ensuring wide participation in the development of such standards. 

Alicia Natalia Zamudio asked Dr Kummer Peiry how the Basel Convention hopes to enforce new standards related to the dumping of wastes and e-wastes. Dr Kummer Peiry agreed that enforcement is the main problem of the Basel Convention. She also noted that the picture is becoming more complex as countries develop. There is an increasing south-south movement of hazardous wastes, and, as the Ban Amendment’s existing criteria focus on movement from OECD to non-OECD countries, it does not cover such movement. There may be merit in developing objective criteria in the future. 

3. Conclusion

Mr Halle concluded the session with the suggestion that, although initial hostility to considering environment in the trade regime has dissipated, there are still some tricky items on the agenda. Rio+20 may challenge the economic system in a way that it has never been challenged before. Measures to ensure the economy is really green will risk falling afoul of the trading system, so the more dialogue there is, the less likely it is that there will be conflict. He recommended heeding Ambassador Matus’ final warning: that relying on dispute settlement to resolve everything could overstress the system and put it in danger, which is in no-one’s interests.
