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Abstract

This session aimed to discuss global efforts to encourage the development and diffusion of new, lower carbon and more energy-efficient technologies through the prism of the intellectual property (IP) system and, more particularly, in the context of the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).

It has been clear for some time now that dealing with climate change will require massive investment and technological efforts, including from the private sector, to disseminate existing, and develop new, breakthrough low-carbon technologies. Appropriate policies are required to create enabling environments to deal with these challenges, through more effective use of existing innovation structures and the development of new and more diverse innovation models for green technologies. At the same time, there is concern that these new environmentally friendly technologies and products may not be available to or affordable for the world's poor and vulnerable countries. Some commentators have argued that IP rights could inhibit the rapid global dissemination of green technology, while others support the view that the IP system can be adapted to meet the demands of green technology diffusion. Discussion has focused on whether the provisions of the TRIPS Agreement, and in particular the flexibilities provided thereunder, are adequate to meet the challenges raised by the development and diffusion of new technologies. Some have advocated a Doha-type declaration for climate change technologies, as previously undertaken in the case of public health.

The speakers in this session came from diverse contexts: the UNFCCC negotiations, the WTO, civil society, academia and the private sector. They were asked to share their reflections on the state of play and lessons of experience on the way ahead on this issue. Moderated by Ms Jayashree Watal, the session discussed the role of intellectual property rights (IPRs)/TRIPS in global efforts to encourage the development and diffusion of new, climate-friendly technologies.

1. Presentations by the panellists
(a) Mr José Romero, Chief of the Section on Rio Conventions, Federal Office of Environment, Switzerland

Mr Romero set the scene by explaining the historical background of the UNFCCC negotiations: the +2(C target set in Cancún was largely achievable with existing public domain technologies, according to the IPCC. Hence IPRs per se do not seem to be the major barrier. However, two main barriers remain on which action is needed: the global availability of finance, and technology transfer. The lack of enabling frameworks in developing countries deters private sector engagement in technology transfer. The funding needed was quantified by the IPCC and in the Stern Report. The problem was that enabling frameworks did not exist and, since it was largely the private sector that had the technology, it was reluctant to engage. Among the barriers to technology transfer listed by developing countries themselves, IPRs were eighth on the list in order of importance. A bottom-up approach, where specific technologies needed are listed and any IPRs identified, would be more productive. The technology needs to improve adaptation to climate change (for example, technology for good quality doors and windows to protect against hurricanes) and instruments needed to reduce risks (such as crop insurance) also need to be considered. A new institutional framework will be needed after 2012, when the Kyoto Protocol expires. 
The global community has to recognise that the emerging market countries are already doing a lot and need to capture these effects. While the United States has made it clear that it cannot accept Kyoto-type instruments, China and other emerging countries have clarified that they too want voluntary actions on the basis of the principle of common-but-differentiated-responsibilities. The EU + EFTA countries support a legally binding instrument. The question is how the WTO could help in technology transfer and how it can engage to remove barriers to the flow of investment and technology.

(b) Mr Antony Taubman, Director, Intellectual Property Division, WTO

Mr Taubman observed that climate negotiators had raised issues about the WTO TRIPS Agreement when discussing IP issues in the UNFCCC negotiations. While the WTO Secretariat was not, of course, an active participant in these negotiations, the issue illustrated the potential role of a technical secretariat in providing expertise and background information to support an informed debate. Mr Taubman contrasted two aspects of the current debate: "the climate of TRIPS" – a period of critical review and analysis of the public policy function and impact of IP in sensitive areas such as the environment – and "the TRIPS of climate", the specific issues about the value and impact of IP (and patents especially) in dealing with technology diffusion and innovation to address climate change adaptation and mitigation. He said that concerns had been voiced that patents are inherently an obstacle to an effective response to climate change, and some go as far as demanding the abolition of patents altogether on environmentally friendly technologies, and other measures that would require renegotiating international IP standards. 
However, within the existing standards, there are already a wide range of possibilities, including the development of new innovation structures and the judicious and strategic use of IPRs to promote green innovation and technology diffusion. The big issues are concerned with what interventions are needed: in particular, whether there is a need for new initiatives, as in the case of access to medicines, and how to manage the exercise of IP rights in the field, whether through mandatory regulation or other forms of guidance. Technology has been the cause of anthropogenic climate change, but it is also part of the solution. It is the same with IP – its impact depends not on whether a patent exists or not, but how it is deployed in practice. Hence the role of IP is not a simple binary question; the debate needs to be more nuanced. There is a range of choices in public, private and joint innovation structures, as well as public domain technologies. More evidence is needed on patent filing and ownership, as well as on impact. 
Mr Taubman analysed the topic from several angles, including the basic rationale for IP, new forms of innovation structures and IPR management, pre-grant (grounds for refusal, fast-tracking) and post-grant (voluntary licensing, exceptions to rights, regulatory interventions) options, and market-based solutions. Climate change differs from the usual technology transfer debates in terms of the urgency and the ethical or human rights dimensions of the measures needed. The broad legal parameters of the international IP standards are reasonably clear, but this does not provide guidance for practical action. Therefore a practical, as much as a legal, debate on these issues is needed to determine when it is good policy to use IP flexibilities and when it is not.

(c) Mr Martin Khor, Executive Director, South Centre 

Mr Khor said that there are two important questions: first, how serious is the problem of climate change; and second, how serious is the question of IPRs. There is not enough empirical evidence on either question but enough is known about climate science and the role of IPRs to adopt the precautionary approach that urgent appropriate measures should be taken. Even with the cautious approach taken, developing countries may need to cut per capita emissions by more than 80 per cent by 2050 in the business-as-usual scenario. The need for technology and finance is urgent – we need a societal change to enjoy life without destroying nature. 
There are basically three types of technology: those in the public domain, those that are patented and those that will be patented in the future. It is true that there are many useful technologies in the public domain, but the financing and human capacity to use them is still lacking in most developing countries. This basket needs to be expanded so that there is more in the public domain – there have been calls for this from the IPCC and UNFCCC and at the Rio Summit. Governments in developed countries can do more to channel technologies into the public domain. For example, if 70 per cent of a particular technology is funded by government, then that proportion of it should be in the public domain. The Green Climate Fund, which is used to fund research and development (R&D), should ensure that the resulting technologies are in the public domain. The open source, open innovation, CGIAR models (of which the first generation of hybrid seeds was not patented) could all be helpful models to follow. Thus there was a need to add to technologies in the public domain, especially where R&D are publicly funded. Past studies of the Montreal Protocol and recent ones on climate technologies had shown that IPRs could be a problem. It was necessary to collect case studies and evidence in the case of climate change technologies. Mr Khor said that Brazil advocated a Doha-type declaration to clarify TRIPS flexibilities (and a Paragraph 6-type solution, if necessary) in Bali. He predicted that IPRs would return to the UNFCCC agenda and suggested that the WTO should provide a forum for discussion.

(d) Dr Dyebo Shabalala, Assistant Professor at Maastricht University Faculty of Law

Dr Shabalala said that there were few legal options for developing countries in the existing TRIPS text and recommended amendments to facilitate patent revocation, compulsory licensing and other measures. He said that ensuring the ability of domestic actors to produce, adapt and innovate on and around climate technologies was essentially an issue of access to licensing at a reasonable price that makes it economically sound to produce and disseminate climate technologies. He said that the specific instruments needed would be distribution of licensing, access to know-how and trade secrets, compulsory licenses in the public interest, competition law, and working requirements. Some of the same issues that came up in Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health may come up here. He said that emerging markets play an important role as intermediary distribution and sales points between large developed countries and most developing countries. He concluded that there was a need for a systemic integration of legal analysis and interpretation at the multilateral level, especially at the WTO, in order to avoid conflicts, shared objectives and competencies.

(e) Mr Thaddeus Burns, Senior Counsel, Intellectual Property & Trade, EMEA & Latin America, General Electric (GE)
Mr Burns introduced GE's Ecomagination concept and said that the internet and the TRIPS Agreement had changed the way GE innovated. There have been two important changes since the 1990's and those were the advent of the internet and the entry into force of the TRIPS Agreement. With TRIPS, GE had moved into developing country markets, as there was more predictability and certainty of IPR regimes. However, the model is no longer one of innovation in the North and diffusion to the South. GE now has R&D centres in Brazil, China and India. This has given rise to what Jeff Immelt, CEO of GE, calls "reverse innovation", where inventions made for the South are marketed later in the North. The ratio of private sector to government investment in R&D is more like 70:30, unlike the example given by Martin Khor, and IPRs are important incentives. GE has filed patents in an average of five critical jurisdictions and hence other countries are free to use these patents without legal restrictions. Moreover, there is no concentration of economic power as sectors relevant to climate change are highly competitive. Owing to the diversity of climate technologies and the fundamental differences with the pharmaceutical and chemical sectors, lessons cannot be drawn from the debates on the Montreal Protocol or access to medicines. The Montreal Protocol raised similar issues with regard to a standard-setting process, where proprietary technologies could be a problem and an obligation to share technologies on fair, reasonable, non-discriminatory terms (FRAND) could be important. But the climate sectors are different; for example, there are more likely to be improvement innovations (such as software to stablilize power generation). IP here is a tool to achieve customer satisfaction through licensing and not an end in itself, and does not call for the same level of scrutiny as the Montreal Protocol did. Mr Burns agreed that there was urgency but said that this was no reason to weaken the enabling environment to reduce innovation, and in fact that it should be the very opposite. Declarations on the TRIPS Agreement are likely to detract from R&D investments in this crucial sector.

2. Conclusions

The session concluded with most speakers agreeing that relevant climate technologies are largely in the public domain and important patents may, as of now, cover only incremental innovations. However, more evidence is needed not only to determine whether IPRs could be a problem in the future, but more importantly to find ways of using it better and more productively for the larger good of the all the people on this planet.
