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Abstract

Multilateral and national rules on competition policy, state aid and subsidies are a logical complement to trade and investment liberalization, as markets opened by WTO disciplines can be closed off to foreign competition by anti-competitive practices. Establishing rules in these fields contributes to establishing healthy structures in domestic and international economies, and this is beneficial both to developed and to developing countries.

With Doha Round negotiations advancing painfully slowly, individual countries may shift their focus away from the multilateral approach. This session focused on the issues of state aid, subsidies and competition policy. The panellists discussed the consequences of turning away from the creation of global rules, different viewpoints on the benefits and challenges linked to the creation of multilateral rules on competition policy, and the role the WTO should play.

1. Presentations by the panellists

(a) Professor Dr Reinhard Quick, Head of Brussels office, German Chemical Industry Association (Verband der Chemischen Industrie, e.V.); Chairman, BUSINESSEUROPE FTA Working Group; Vice-Chairman, BUSINESSEUROPE WTO working group

The session was opened by Professor Dr Quick, who introduced the panellists and raised a number of important issues and questions linked to state aid, subsidies and competition policy:

· Is there a discernible pattern showing that, during the financial crisis, governments used subsidies/state aids which could be seen as being in conflict with WTO rules?

· How should government interventions in the markets be approached? To what extent are bank loans to companies guaranteed by governments’ actionable subsidies? Is there a need for stricter rules with respect to state trading companies? To what extent are domestic climate change regulations subject to the subsidies provisions of the WTO?

· Could subsidy issues be effectively dealt with in FTAs? Are the existing WTO rules sufficient or are changes necessary, and what, ideally, should the WTO rules look like?

· The draft ITO already had competition rules. At the Cancún Ministerial Meeting, three of the four Singapore issues were struck off the Doha Development Agenda (DDA). Looking at a future WTO, should the WTO not at least have a competition chapter?

· Should multilateral competition rules also apply to states if they act in the market? For example, if a state has a dominant position with respect to a product/resource, could this state be held responsible if it is proved that this dominant position was abused?

· Will competition policy be an issue for bilateral trade agreements? Can they be dealt with effectively in FTAs? Is there a need for multilateral guidance?

· What would happen to the WTO’s anti-dumping rules if a competition chapter was added to the WTO? Given the history of the DDA, would it be wise to press for WTO competition rules? Are there other multilateral fora to deal with competition?

(b) Professor Jacques Bourgeois, Consultant, WilmerHale; Former Principal Legal Adviser of the European Commission

The WTO has a rule-making function on subsidies and competition, both through political negotiations and dispute settlement. There must also be the possibility to sanction WTO members in case they do not comply with those rules. As the dispute settlement function does not apply retroactively, there is a problematic delay between the moment the measure is introduced and when it is sanctioned.

Multilateral rules exist on subsidies, but not on competition, and negotiations thereon have been abandoned from the DDA. A World Bank report has estimated that the impact of having no competition rules is more negative than the EU’s common agricultural policy.

The WTO Agreement on Subsidies and Countervailing Measures contains provisions for state-owned enterprises (SOEs), and also applies to companies that do business under government influence. China in particular has a number of SOEs that are competing increasingly on a global scale. It is also important to distinguish between a state as either an actor or a regulator.

(c) H.E. Mr Angelos Pangratis, Ambassador, Permanent Representative of the European Union to the WTO

The EU’s major concerns on state aid and subsidies relate firstly to below-cost financing, which is very difficult to address under the current WTO provisions. This problem should be tackled through systematic and generalized measures. Secondly, dual pricing policies on energy or critical raw materials are very harmful. Anti-dumping or anti-subsidy rules are possible avenues to tackle this problem. It should be noted, however, that anti-subsidy procedures are more difficult in practice than anti-dumping as they target a state.

WTO members should be more transparent when notifying the WTO about their subsidies. Often the notification is insufficient. With the gradual reduction of tariffs or non-tariff barriers, the anti-competitive behaviour of companies becomes more important and distortive. Rules in this area would also have to deal with investment.

(d) H.E. Ms Hong Zhao, Minister Counsellor, Acting Deputy Representative of the People’s Republic of China to the WTO

It could be argued that all WTO rules belong to competition. Rules relate to competition in a narrow sense, dealing with anti-monopoly, anti-trust or anti-competitive behaviour. However, international cooperation on competition policy lags behind. Many developing countries do not have domestic competition law. This issue is only dealt with in FTAs between developed countries.

The WTO subsidies agreement provides some basic principles and disciplines on subsidies, focusing on dominant market position and anti-trust. It is important that WTO members comply with these rules. However, in many developing countries there is not a similar link between competition and subsidy rules, as for example there is in the EU. Therefore it is unlikely that these countries would support negotiations on these issues.

SOEs also exist in other countries, not only in China. A fair debate on Chinese SOEs should take into account their equity structures. All of them have mixed equity, sometimes even with foreign investment. Discussion should not be based only on ownership.

(e) H.E. Mr Alejandro Jara, Deputy Director-General, WTO

The underlying question is how to keep markets working competitively and smoothly. The majority of state spending is in subsidies, either directly or indirectly. Examples are education, health, agriculture, justice and defence. If a market exists, all these subsidies have a trade-distorting effect.

The WTO regulates some but not all subsidies. For example, services subsidies are not covered. There are also different rules on agriculture and on industrial goods. Some subsidies are dealt with in other fora (e.g. export credits in the OECD). There are also different forms of subsidies, such as preferences given to local suppliers in public procurement, bail-outs, or buying local provisions. It is questionable how far WTO rules and disciplines apply in those fields. Exchange rates, SOEs, and public and private measures to combat climate change will be future challenges for the WTO.

A shift from multilateral to bilateral rules does not make sense, as some issues (e.g. competition, agriculture, or fisheries) can only be effectively dealt with at a multilateral level. Only the WTO can establish such binding rules. There is also a need for more transparency; the existing system should be improved, as WTO members often do not sufficiently notify about their subsidies.

(f) Professor Gabrielle Marceau, Counsellor, Legal Affairs Division, WTO
More multilateral competition rules would allow subsidies and the state to be tackled more easily. However, it is not necessary to make a distinction between the state as a regulator and the state as an actor. The concept of “competitive neutrality” is an interesting approach, and it could be discussed if this is the goal of having rules in the area of competition and subsidies.

It is difficult to tackle trade in natural resources without tackling state trading. However, state trading is of particular importance for developing countries. It is positive to establish new rules on state aid, subsidies and competition through bilateral agreements as this gives an opportunity to test them. At the multilateral level, these new rules could be negotiated in parallel and not necessarily in the framework of the DDA.

(g) Professor Marco Bronckers, Partner, Vermulst Verhaeghe Graafsma & Bronckers; Former Member of the WTO Permanent Group of Experts on Subsidies

WTO members have turned towards FTAs rather than towards the multilateral system in order to deal with competition, state aid and subsidies. In quantitative terms, a lot of bilateral agreements deal with these issues, as described by the 2011 WTO World Trade Report. The EU may attempt to impose its own rules on other countries, which is not problematic in the case of countries that wish to accede to the EU. It is more difficult, however, when the EU negotiates with other countries. The EU has a number of agreements which attempt to include WTO+ provisions.

The most ambitious European agreement – the EU-Korea FTA – contains chapters on both subsidies and competition. However, looking at the details it shows that, for example the provision on prohibited subsidies only covers actionable subsidies, so is this particularly different from the WTO Agreement on Subsidies and Countervailing Measures? On enforcement, it is doubtful that the signatories of the FTA would make a bilateral dispute settlement instead of going to the WTO. There is some positive language on transparency, but overall the Agreement will not lead to a sea change in the subsidies area. On competition, the EU-Korea FTA basically restates the most basic concepts. However, nothing in it is subject to dispute settlement. This also means that the competition provisions do not have any operational effects in the practice of law.

Considering all the EU’s bilateral agreements, none of them has significant new rules on competition, state aid or subsidies. On a general note, although FTAs might have some positive effects, the experience shows that new provisions are best dealt with multilaterally.

2. Conclusions 

The subsequent discussion mainly focused on the role of state-owned enterprises and the need for improved transparency, as well as rules on subsidies and competition. Panellists agreed that multilateral rules would be the best way forward, but also recognised the challenges associated with this, as not all WTO members would be coming from the same basis. Bilateral agreements could increase cooperation but would not replace the multilateral approach.
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