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Abstract
Governments increasingly turn to product labels and standards as a means of regulating consumer information and addressing undesired product characteristics. Biofuel standards, flavoured cigarette bans and origin labels all bear witness to this trend. As consumer preferences become more nuanced, awareness of production methods increases and production processes threaten common interests such as the climate, this trend is likely to continue.

But finding the appropriate balance between regulation and permissible trade barriers can be difficult, especially when the regulation addresses arguably subjective preferences. Recent WTO disputes over “dolphin safe” labels for tuna products (United States – Tuna II), country of origin labels for meat (United States – COOL) and tobacco bans and regulations (United States – Clove Cigarettes) are likely to be only the first of a series of conflicts on technical barriers to trade (TBT).

Ruling on the three disputes this year, the WTO Appellate Body, for the first time, established case law on various key TBT issues. The approaches deployed will critically inform future policy-making on related areas – be it on biofuels, animal welfare or climate-related standards.

It is against this background that the session explored the current technical regulation and standards landscape and the outlook for selected policy areas. Speakers representing a variety of angles addressed, among others, the value of international standards, the future of labelling and the outlook for regulation in areas such as biofuels, tobacco, animal products and meat.
1. Presentations by the panellists
(a) Mr Hannes Schloemann, Director, WTI Advisors; Attorney-at-Law, MSBH Bernzen Sonntag Rechtsanwälte
Mr Schloemann welcomed the participants on behalf of WTI Advisors and the International Centre for Trade and Sustainable Development (ICTSD) and set the stage by positioning the session both in the context of the jurisprudence on technical questions that have serious policy implications emerging from the three Appellate Body decisions this year alone:

· United States – Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products (United States – Tuna II)
· United States – Measures Affecting the Production and Sale of Clove Cigarettes (United States – Clove Cigarettes)
· United States – Certain Country of Origin Labelling (COOL) Requirements (United States – COOL).

He stressed that this jurisprudence raised a broad variety of questions on the ever more sophisticated use of technical measures. The focus of the World Trade Report 2012 on non-tariff measures (NTMs), he said, underscored the topicality of this session. The overarching question for panellists and participants was this: Where do we stand in regard to TBT, conformity assessments and standards, and where do we go from here?
(b) Mr Erik Wijkström, Counsellor, TED, WTO; Secretary of the TBT Committee
Mr Wijkström provided an overview on where things stand in regard to TBT and highlighted the role of the TBT Committee in addressing WTO members’ TBT-related trade concerns. Considering the recent TBT jurisprudence, he stressed that out of the 45 requests for consultations with TBT claims, only four disputes had been addressed at the Dispute Settlement Understanding (DSU) level. Main complainants in dispute settlement cases on TBT were the United States, Canada followed by the European Union, while the main respondents were the European Union and the United States, followed by developing-country members. 
Mr Wijkström mentioned that the key issues addressed in disputes revolved around non-discrimination, necessity, conformity assessment and international standards while most of the issues dealt with at the TBT Committee revolved around international standards. 
On non-discrimination, he said that while the Appellate Body’s clarification of the content and relevance of the concept of a “legitimate regulatory distinction” was welcome, its use in practice remained particularly challenging, and discrimination hard to ascertain. On necessity, the challenge was to create the balance between achieving the legitimate regulatory objective and not creating an unnecessary barrier to trade. On international standards, he said that the issue was in some ways more concrete than the previous issues mentioned. International standards had arisen in the context of the non-agricultural market access (NAMA) negotiations, in discussions at the TBT Committee and in dispute settlement cases, namely United States – Tuna II and European Communities – Sardines. These cases, he said, had created some clarity on international standards, but it was clear that more work was needed on this issue.
(c) Professor Mario Aguilar, Minister Counsellor, Embassy of Mexico, Washington, DC
Professor Aguilar started by reminding participants that Mexico had been involved in two of the three recent TBT-related dispute settlement cases: United States – Tuna II and United States – COOL. He then provided an overview of Mexico’s involvement in the tuna case and presented the main findings in the panel and Appellate Body reports.

Professor Aguilar observed that TBTs could promote or lead to unsustainable environmental practices such as the US dolphin-safe label and that government measures aimed at protecting animal welfare brings the opposite result. The tuna case had come about when – despite Mexico’s efforts to protect dolphins and other species from fishing practices – its tuna producers could not use the US dolphin-safe label needed to market their tuna in the United States, while tuna from seas other than the Eastern Tropical Pacific (ETP) was allowed to be sold as “dolphin-safe” despite significant dolphin mortality and other negative effects.
He provided an overview of the various fishing methods of tuna worldwide, highlighting that the mortality of dolphins and other species, including sharks and turtles, occurs in any of the regions. The challenge for Mexico is: (i) the difficulty in ascertaining mortality of species when fishing tuna with methods other than the one used by Mexico because observers were not admitted on board of vessels in regions other the ETP; and (ii) that the association of tuna and dolphin, although occurring in any region, was more intensive in the ETP, the area where Mexico conducts its tuna fishing.
(d) Ms Géraldine Kutas, Senior Adviser to the President on International Affairs and Head of International Affairs, UNICA 
Ms Kutas, against the background of recent experiences of UNICA, the Brazilian sugarcane industry’s association, explored the thorny matter of sustainability criteria for bioenergy products. She highlighted the main categories of sustainability initiatives:

· technical regulations for industries
· voluntary standards, including sustainability schemes and “score cards” with sustainability criteria used by financial institutions

· guidelines highlighting aspects that governments should consider before enacting rules for biofuel.

She then explored how the various categories were adopted in various countries, including those with stringent sustainability criteria such as the United States and the European Union.
Ms Kutas said that the very diversity (in design and application) of sustainability initiatives relating to biofuels created a significant burden for business as different markets use different criteria and implementation measures. Recognition of sustainability measures taken in for one market was often not available in other markets, leading to the unnecessary multiplication of efforts. 
In conclusion, she said that the worldwide demand for a “greening” of the supply chain was clearly rising – driven by consumers. However, the unnecessary burden on businesses as a result of fragmented legislation on sustainability needed to be addressed through the harmonization of rules and mutual recognition of sustainability measures.
(e) Mr Hadelin Feront, Campaign Officer/Trade Policy, IFAW
Mr Feront began with a short overview of IFAW’s work on, and interest in, protecting biodiversity and the environment, which is embedding its core work on animal welfare in a broader perspective of interrelated matters. 
Stressing that IFAW often did not advocate labelling schemes and argued against them where their impact would be insufficient, such as in the ongoing European Union – Seals Products dispute, he underlined the importance of labelling in developing a more transparent trading regime in terms of consumer protection (economic and moral) and ensuring fair competition. An important challenge, however, he said, resulted from the applicability of different rules and the often imbalanced consumer/citizen approach to labelling.
In conclusion, he believed that there was a clear and rising need to increase collaboration upstream where labelling is developed to improve its application downstream, including within the work of the WTO on TBT.
(e) Mr Amnath Bipin Menon, First Secretary, Permanent Mission of India to the WTO

Concluding the panel’s exposés Mr Menon offered a developing-country perspective to TBT, taking India as a point of reference. He described in interesting detail how India had developed and operated well-structured TBT-related institutions, used equally well-structured methodologies and benchmarked its standards against international standards when such relevant international standards exist.
He stressed the sheer practical importance of adopting international standards especially in regard to products destined for exports and highlighted the role regional cooperation can play in effective standard setting.

Challenges faced by countries like India, he said, included, among others:

· issues related to transparency including in regard to receiving comments on draft legislations
· the question whether to develop its own or to rely on external accreditation systems

· issues related to developing disciplines on standards, including on the process of standard setting.
2. Questions and comments by the audience
Most of the comments raised from the floor related to voluntary labelling, international standards, the role of non-state actors in standard setting and issues of fragmentation in standard setting and implementation.
On international standards, issues raised by the floor included the discrepancy between the role international standards play in setting international benchmarks, establishing the relationship between trade and the pursuit of growth and in determining the outcome of disputes at the WTO on the one hand, and the fact that they are in practice often the lowest common denominator, and as such arguably not suitable to protect the environmental or other policy objectives they are meant to address. This, it was observed, further raised the need to reflect on the use and implementation of international standards.

3. Conclusions
TBT are on the rise, and so are the attention, debate and need for both principled and practical solutions they attract. The Dispute Settlement Body (DSB) will likely deal with more TBT cases than previously, as WTO members are increasingly applying more and more sophisticated technical measures.

It appears fair to anticipate that while the recent Appellate Body jurisprudence has certainly helped to clarify a number of matters, the fact that the TBT Agreement is largely silent on some issues, such as relevant international standards, and arguably unclear about others, such as discrimination and necessity, will invariably lead to more disputes and trigger further clarifications, hopefully of practical applicability.
Technical regulations to achieve legitimate societal objectives such as environmental protection or animal welfare are clearly rising, a trend partly led by consumers. The result of this trend, however, is often fragmentation in legislation and, as a result, a significant and partly unnecessary compliance burden on businesses, highlighting the urgent need for increased harmonization of legislation and mutual recognition of measures.
Meanwhile, it is important to recognize that developing countries are often grappling with compliance with the TBT agreement – including with regard to transparency and in setting quality infrastructures. These are challenges which should attract broader attention and support. 
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