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Abstract
The WTO has a newer institutional pedigree than most other international organizations. The WTO dispute settlement system is effective and efficient, making it a model for other systems. The consensus-driven rule-making procedures, while guaranteeing representativeness and equal participation, are cumbersome and slow. As a result, the Doha Round has languished and members anxious to negotiate agreements on new issues have embraced preferential trade agreements (PTAs). The sessions addressed the following questions:
· How can the WTO regain its centrality as the forum for multilateral rule-making?
· Would accepting some plurilateral agreements on the basis of “critical mass” or “variable geometry” be worth exploring as mechanisms to keep the WTO alive?
· Is it time to rethink whether the “single undertaking” concept is helping or hindering the cause of multilateralism?
· How could new issues identified in PTA negotiations be brought into WTO negotiations in a more systemic way?
· Are there interface mechanisms that could be established to provide greater coherence between the WTO and the PTAs to develop a truly multilateral trading system?
1. Presentations by the panellists
(a) H.E. Mr Mario Matus, Ambassador and Permanent Representative of Chile to the WTO, to WIPO and to UNCTAD
In introducing the topic, Ambassador Matus sketched some of the challenges, presented the panellists to the audience and moderated the discussion.
(b) H.E. Mr Eduardo Muñoz Gomez, Ambassador to the WTO, Permanent Mission of Colombia to the WTO; Chair of the WTO Trade Policy Review Body
Ambassador Muñoz Gomez started with a basic question: What is the WTO for? He posited that in principle, there is an important commitment of WTO members to keep opening markets. This principle is expressed, among others, in the Marrakesh Declaration and the Marrakesh Agreement Establishing the World Trade Organization. He described three important pillars of work in the WTO to achieve the above objective: market access negotiations; the rule-making function; and the monitoring and implementation of the agreements in various bodies. In addition, he referred to the dispute settlement mechanism as an essential binding element of the systems by ensuring that members do not stray from their commitments.

He shared concerns about the conclusion of the Doha Round. In his assessment, the organization showed a marked inability to produce new rules needed by traders and even to update or clarify old ones. There is a lot of room for improvement on implementation, beginning with lack of transparency in notifications (non-existent, incomplete and outdated). Furthermore, in the face of creeping protectionism, there is increasing “push-back” against the WTO’s attempt to exercise its monitoring role and a growing unwillingness to commit even in political forums to refrain from adopting protectionist measures. At the same time, the dispute settlement system is under a heavy strain due to an increased case burden, the complexity of new cases and the lack of clarity in rules – both of a substantive and a procedural nature.

He suggested engaging in an open and frank dialogue among the WTO members about common objectives related to market opening and how to achieve them. Members may have to start by agreeing to disagree on the present objectives in that regard. As a result of such a conversation, the conclusion could be that to keep opening markets is not necessarily an objective to be achieved by all under all situations. In such a scenario, the conclusion of an all-encompassing round of negotiations, the single undertaking and even the most-favoured-nation (MFN) application of outcomes would necessarily have to be reviewed.
(c) Professor Manfred Elsig, Assistant Professor, WTI
Professor Elsig talked about three challenges and presented ideas how to move forward. First, based on research conducted in the area of PTAs, he did not see any immediate return of WTO members to the multilateral negotiation table. He provided some information about a new data-set which compiles information on PTAs called Design of Trade Agreements (DESTA). In particular, more recent and far-reaching PTAs show substantive positive trade-flow effects. He also discussed the question of legal forum-shopping and reported that newer agreements attempt to constrain these practices. Second, the decision-making procedures need to be changed. The so-called triangle of rule-making – member-driven nature of the organization, the consensus principle and the single package approach – does not work anymore. Third, he presented the paradox of the success of the WTO dispute settlement system. He referred to unintended effects of the strong dispute settlement arm of the organization vis-à-vis negotiations, such as WTO members’ reluctance to make, concessions knowing that negotiated results are enforceable in the future.

In terms of ideas for reflection, Professor Elsig presented three points. First, the WTO should engage even more pro-actively with PTAs. On the one hand, the WTO Secretariat should be an information hub where members receive advice and can report on the progress of the negotiations. In addition, more discretion should be granted to the WTO Secretariat to study the compatibility of PTAs with WTO obligations. On the other hand, WTO members should inform more pro-actively about issues raised in PTA negotiations. A new committee should be created at the highest possible level. Second, he advocated a reform of decision-making. While a significant reform is not possible, incremental reform should be pushed. This could involve the use of variable geometry, critical mass or sectorals in the negotiations. He emphasised that potential discrimination is necessary for a group of members to have sufficient incentives to go ahead. As to the consensus principle, he advocated a differentiated approach depending on the nature of the decision to be taken. New forms of weighted voting needed to be explored. Third, he formulated some ideas how multilateral dispute settlement could be regionalized, such as asking Geneva judges to interpret obligations flowing from PTAs and creating new regional dispute settlement offices to provide advice and information, as well as certain mediation and litigation functions.
(d) H.E. Mr Joakim Reiter, Ambassador and Permanent Representative of Sweden to the WTO
Ambassador Reiter warned against excessive “doom and gloom” or singling out the WTO. He argued that the WTO had successfully continued the transformation, which began in the latter part of the General Agreement on Tariffs and Trade (GATT), from a club – albeit with quasi-global reach – into a truly global institution. And it would be unfair not to credit the institution for helping to prevent a massive surge in protectionism following the recent economic crises. What is different is that the key players have changed and have not yet found a method of resolving their differences. What matters is that we, in the meantime, work to preserve the primacy and credibility of the WTO. No political organization can derive legitimacy and centrality, at least in the long term, without delivering results for its constituencies. 

In terms of moving forward, Ambassador Reiter stressed the need to work on all fronts with small and positive steps. He explained that the negotiations were one area, but there was also work in the regular bodies. The good news about the method of “small steps” of global negotiations is that we do not need to invent something new. This is actually what happened after the Uruguay Round (Information Technology Agreement, financial services and basic telecommunications), as well as during the Doha Development Agenda (e.g. pharmaceutical agreement and more recently Government Procurement review). He also declared that there was a large “bank” of PTAs from which to draw experiences and solutions, and that there was the possibility, as in the past, of allowing members to move ahead on a plurilateral basis if they wanted to (including non-MFN). 

Ambassador Reiter continued that there was a need to agree, at least among the major players, that we cannot stay where we are and that members should be allowed to pursue their different agendas in the WTO rather freely. He explained that the alternative was not that they stop, but that they would go outside the house. But he warned that we were not even there yet. And, equally troubling, a number of states cherished the inaction of the WTO, as it left a vacuum which was now being explored to roll back on trade openness and to return to “old school” industrial policy.
(e) Professor Debra Steger, Senior Fellow, CIGI; Professor, Faculty of Law, University of Ottawa

Professor Steger began by assessing the current situation. Not only have the Doha Round negotiations broken down, but challenges for the global economy were increasing. At this time, more than ever, the world needs a strong, vibrant, multilateral organization for world trade. She also observed that new issues, relevant to business, were negotiated in PTAs rather than the WTO. While she emphasised that PTAs were here to stay, she urged that PTAs had to fit within the multilateral system and be consistent with Articles XXIV of GATT and Article XIV of General Agreement on Trade in Services (GATS). There is a system – a hierarchy – which the WTO governs, and it is the central governance institution in that system. Finally, WTO dispute settlement system was strong, but could face challenges in future. 

Professor Steger advocated that new institutional mechanisms must be found to manage the interface between the WTO and PTAs. It is important to maintain the centrality of the WTO as the primary rule-maker, judicial body and watchdog/supervisory body for the trading system. The WTO has developed supervisory mechanisms to review new PTAs. However, resources are limited to do this properly. The Doha stalemate has prevented the WTO from moving on to the new issues that are critically important in today’s rapidly changing world – issues that are now being dealt with in the PTAs. She suggested that a WTO committee or working party could be established to review and to consider new provisions in PTAs that are not covered by WTO agreements as subjects for possible consideration in future negotiations.

On dispute settlement, she observed that parties overwhelmingly choose to bring disputes to the WTO, rather than PTAs. This has arisen in a number of cases (Canada – Autos, Mexico – Soft Drinks, Brazil – Tyres and trade rules cases) and will increase in the future. She also acknowledged that the WTO panels and the Appellate Body had so far been reluctant to consider the PTA provisions, stating that they do not have jurisdiction. She suggested that this could be examined in the Dispute Settlement Review negotiations and should be considered in PTA negotiations. The best solution would be to give the WTO panels and the Appellate Body jurisdiction to deal with these matters explicitly in the Dispute Settlement Understanding and in PTAs.

On rule-making, she suggested the creation of an executive board with the mandate to prevent stalemates and to facilitate planning and administration. She also suggested experimenting with plurilateral agreements in the WTO and allowing voting under special circumstances. She reminded the participants that WTO agreements provided that consensus is the preferred practice, but voting is available as an option if consensus should prove impracticable.

2. Questions and comments by the audience
The discussion was very animated and centred around questions on how to implement critical mass or plurilaterals within the system, how to allow the WTO dispute settlement to be used (or not used) by WTO members in respect to their PTA obligations, and how to design the interface in more details. 

The session was concluded by Ambassador Matus calling on continuing the lively debate launched by the panel participants.
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