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Abstract
This session assessed the current situation of bilateral investment treaties (BITs) and investment provisions in bilateral, regional and multilateral trade agreements, examined how they impact on development and the multilateral system, and pointed to a way forward towards a framework for the utilization of investment for development. The speakers first described specific provisions of BITs and the investment chapters of free trade agreements (FTAs), with examples of their problematic legal interpretation. Following that, specific examples of cases were given from FTAs with the United States and in Latin America. A government representative from South Africa gave a summary of his country’s review of their investment policy based on its contribution to development and resulting policy changes. Finally, an UNCTAD representative discussed the new approach regarding investment being developed by the agency.
1. Presentations by the panellists
(a) Ms Kinda Mohamadieh, Programs Director, Arab NGO Network for Development

Ms Mohamadieh stressed that this section would be focused on investment provisions as well as policy and regulatory space in developed and developing countries. Investment provisions had been a greatly demanded topic during the 2012 Public Forum and it was important to reflect on the implications of the expanding number of BITs and investment provisions through trade agreements. She underlined that the role of investors had been highly regulated by the respective agreements signed between different states – with the total number of BITs at more than 3000. 
Recently, many countries have started to look at the impact of BITs on the development processes. Sharing the experiences of different states in reviewing their investment policy frameworks was the main objective of the session, Ms Mohamadieh concluded.
(b) Ms Sanya Reid Smith, Legal Advisor and Senior Researcher, TWN
Ms Smith highlighted the provisions contained within the BITs and the investment chapters of North–South FTAs that had been problematic. She said that the purpose of the BITs was to protect the rights of foreign investors and traditionally had no protection for the rights of government. 

The clause on “expropriation” is widely defined to cover any government action which reduces the value of the investment. Where disputes arise between an investor and a government under a BIT, arbitral tribunals are used for enforcement, but some of these tribunals do not have sufficient conflict of interest rules for judges, said Ms Smith. This allows judges who have an interest in the company bringing the dispute to hear the case, she added, citing an example in one case where one of the judges in a dispute was on the board of a parent company which brought the case – and the investor won. 

She noted another provision, “fair and equitable treatment” (FET), which appeared to sound good but actually had been interpreted by some tribunals to mean that there was a standstill on regulations and that the government was prevented from amending or passing new laws to ensure a constant regulatory environment. Citing a recent study by Public Citizen on US FTAs and BITs, Ms Smith said that in instances where investors raised a violation of the FET provision in tribunals, they won 81 per cent of the time. This indicated that the provision was very powerful in striking down government actions.

On the type of cases that have arisen, she explained that investors had successfully challenged health and environmental measures taken by governments. There have also been cases by investors challenging government measures related to government procurement, state-owned enterprises, taxation, financial regulation, industrial policy, sovereign borrowing and agriculture.
(c) Ms Melinda St Louis, International Campaigns Director, Global Trade Watch, Public Citizen
Ms St Louis spoke on investor–state disputes brought under the US FTAs and BITs and highlighted several cases. She said that BITs had existed since the 1950s, but most investor–state disputes had occurred in the last ten years. In reference to 1999, she said that only 69 cases were launched in the International Centre for Settlement of Investment Disputes (ICSID), but today, there were over 370 cases – a 436-per-cent increase in the total stock of investor–state cases in this body alone. Ms St Louis said that private investor–state dispute enforcement skirts the normal court system, where foreign corporations receive special privileges and greater rights. Investors can demand compensation for loss of expected future profits related to non-discriminatory environmental, health, safety, land-use and zoning policies. The concept of “sovereign immunity” is waived, she elaborated further. She said that under the North American Free Trade Agreement (NAFTA), US$ 365 million had already been paid out to corporations, with US$ 13 billion in pending claims under US NAFTA-style deals alone – relating to land-use, timber, water rights, public health, environment, mining, energy and transportation.

She gave a specific example of the case of a metal smelter in Peru where an investor–state case was brought against Peru under the US–Peru FTA by the Renco Group, a company owned by one of the richest men in the United States. The dispute related to Renco’s investment in a metal smelter in Peru which has been designated as one of the top ten most polluted sites in the world. Peru’s Health Ministry found that around 99 per cent of children at this site had lead poisoning and 20 per cent of these needed urgent medical attention. Renco’s Peruvian affiliate promised to install sulfur plants by 2007 as part of an environmental remediation programme. Although not contractually obligated, the company sought (and Peru granted) two extensions to complete the project. In 2010, Renco sent Peru a Notice of Intent that it was launching investor–state proceedings, alleging (among other claims) that Peru’s failure to grant a third extension of the environmental remediation obligations constituted a violation of the firm’s FTA rights as a foreign investor. The company is demanding US$ 800 million in compensation.
(d) Mr Roberto Bissio, Director, ITeM; International Coordinator, Social Watch
Mr Bissio noted that nearly every country in Latin America voted against the establishment of ICSID in 1964, and that they did not join until they were pressured to by the International Monetary Fund (IMF) as part of the debt crisis in the 1980s. He also noted that Brazil has not signed the treaty, which is interesting because Brazil is the recipient of the most foreign direct investment (FDI) in Latin America. The majority of cases currently being brought up in ICSID are against Latin American states. Three Latin American states have since denounced (and exited) ICSID: the Plurinational State of Bolivia, Ecuador and the Bolivarian Republic of Venezuela. 

He highlighted the case of Philip Morris, a transnational tobacco company, which has brought an investor–state claim against the Uruguayan government for imposing restrictions on cigarette packaging for health reasons. Around 5,000 people die each year in Uruguay, with the associated government costs in the hundreds of millions. Now Philip Morris claims to be based in Switzerland and is utilizing a provision from a Uruguay–Finland BIT which does not include an exception for public health to claim millions of dollars of damages – even though total sales of Philip Morris in Uruguay are less than US$ 4 million.
(e) Mr Xavier Carim, Deputy Director General, International Trade and Economic Development Unit, Department of Trade and Industry, South Africa
Mr Carim stated that the South African government’s experience has shown that there was no clear relationship between signing BITs and increased inflows of FDI. He noted that South Africa does not receive significant inflows of FDI from many partners with whom it has BITs, but it receives investment from states with which it does not have a BIT. 

He noted that over the last decade, South Africa had to confront several challenges arising from various BITs – most of which can only be described as spurious or frivolous. These threats showed that BITs did not take into account the conditions of the country, and the broad objectives of government policy. As the government assessed the BITs that it had entered into, it began to identify a range of inconsistencies with the constitution, he noted. This prompted South Africa in 2008 to review its investment policy.

The government, Mr Carim said, had held extensive and intensive consultations over a three-year period, inviting international experts. The review identified a range of concerns associated with expansive interpretations of the provisions usually found in BITs: definitions of investment, investor, national treatment, fair and equitable treatment, most-favoured-nation (MFN) clause, expropriation, compensation and the transfer of funds.
The review also identified difficulties with respect to international arbitration: fragmentation in the system; lack of common standards of protection; inconsistent interpretations by arbitration panels, even on similar matters; and the growing complexity of the international system through an evolving jurisprudence. All this exacerbates uncertainty and risk, he added. In particular, the government were concerned with investor–state dispute provisions in its BITs. In their view, it opens the door to narrow commercial interests on subject matters of vital national interest and to unpredictable international arbitration outcomes, and is a direct challenge to constitutional and democratic policy-making, said Mr Carim.

In April 2010, the South African Cabinet reached the following conclusions:

· Refrain from entering into BITs in future, except in cases of compelling economic and political circumstances.

· Review – with a view to terminate – all “first generation” BITs which South Africa signed shortly after the democratic transition in 1994, many of which have now reached their termination date, and possible renegotiation on the basis of a new model BIT to be developed.

· Strengthen domestic legislation of the protection offered to foreign investors. Key considerations would be to codify BIT-type protection into law and clarify their meaning in line with the constitution. It would also seek to incorporate legitimate exceptions to investor protection, where warranted, by public policy considerations such as national security, health and environmental reasons or for measures to address historical injustice and to promote development.

· Elevate all decision-making in respect of BITs to an inter-ministerial committee tasked with oversight of investment, international relations and economic development matters.
(e) Dr James Zahn, Director, Investment and Enterprise Division, UNCTAD
Dr Zhan said that investment treaties had not been functioning for sustainable development. The issue was how to ensure the move away from agreements for “freedom for investors” to “enabling investment for development”, and there was need for policy-makers to have policy tool-kits and know-how. He wanted to see: new policy frameworks with a new generation of investment policies with guiding principles; national investment guidelines; and international policy guidance. On investment treaties, the option for governments was whether to have them or not. Dr Zhan believed, however, that there was no “one-size-fits-all” option, but instead a range of options for countries to pick and choose from. There was need to analyse the development implications and a set of indicators for assessing effectiveness.
2. Conclusions

We are living in a key moment of unfolding international debate on investment policies. On one hand, the freedom of investment model claims that investment promotes development. Governments should continue to liberalize their investment policies, reduce or limit regulations and conditions on investors – realizing the benefits of FDI. Existing BITs and investment provisions in existing FTAs reflect this approach. Yet, they have wrought incalculable damage on developing countries that have tried to undertake reasonable and non-discriminatory regulation in the public interest. 

On the other hand, a new investment for sustainable development model approach recognizes that while FDI can make a positive contribution to sustainable development, the benefits to host countries are not automatic. It posits that regulations are needed to balance the economic requirements of investors with the need to ensure that investments make a positive contribution to sustainable development in the host state. The benefits of investment as they relate to technology transfer, skills development, research and establishing local economic linkages need to be built into the investment regime – and not taken for granted. New thinking and practice in international economic policy, notably on the role of the state in economic development, must also find expression in international investment policy-making.
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