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Abstract
With preferentialism in services gaining rapid strides – especially in the last decade – and interests in a plurilateral initiative on services becoming organized since earlier this year, the subject of services regulation assumes much significance. Trade barriers in services typically take the form of regulatory measures. While it may be necessary to regulate entry into a market to ensure a level playing field, to mitigate sub-optimal, first-mover advantages or to ensure that universal services obligations are met, it is also essential that such regulation does not take the form of disguised protectionism. Ensuring this is not just an exercise in rule-making but also one in implementation. There is also the additional challenge of dealing with the consequences of non-discriminatory regulation. The moderator, Dr Shingal, initiated the discussion on these and related issues amongst the panel members and the audience, who addressed them in turn in formal presentations and in the ensuing discussion session. Topics of interest included:

· the role of, and relationship between, services regulators and trade negotiators at both national and international levels
· the role of trade-related technical assistance in strengthening or adjusting domestic regulation
· the design of legal provisions and different forms of international dialogue and cooperation from the point of view of their potential to facilitate the adoption of non-discriminatory regulation in the services sector. 
1. Presentations by the panellists
(a) Mr Peter Morrison, Counsellor, TSD, WTO
Mr Morrison began with an overview of the efforts to negotiate disciplines on this subject since the Uruguay Round. He spoke of the need to regulate services and the General Agreement on Trade in Services
(b) Professor Markus Krajewski, Chair of Public Law and International Law, Friedrich-Alexander-Universität Erlangen-Nürnberg; Faculty Member, WTI
Professor Krajewski followed with a stimulating presentation, in which he argued the case for a paradigm shift in international trade negotiations to facilitate movement from disciplining to promoting services regulation. He outlined the initiatives on regulation in the General Agreement on Tariffs and Trade (GATT) and concluded that regulatory lessons from goods do not apply to services in all cases. He then provided a critique of the current GATS model in terms of architecture, (a lack of) regulatory incentives and sequencing issues, before discussing the treatment of services regulation in recent preferential trade agreements (PTAs), in particular EU–CARIFROUM, EU–Korea and the Trans-Pacific Partnership (TPP) Agreement, where he felt that the focus was still on disciplining domestic regulation. He thus argued for a paradigm shift in negotiations that would:
· combine liberalization and promotion of regulation through, among others, incorporation of international standards if regulatory convergence existed and encouraging adoption of international best-practice regulation
· connect trade negotiations with regulatory standardization efforts in other international organizations and settings
· include capacity-building in regulation
· keep regulatory space and autonomy where there was no evidence of better regulation through international convergence and cooperation.
This, he said, required a critical change in the mindset of services negotiators – especially from the perspective of regulators – and could be applied both in the context of the Doha Round services negotiations and those of the International Services Agreement.    
(c) Dr Marion Jansen, Head, Trade and Employment Programme, ILO; Faculty Member, WTI

Dr Jansen, who is soon to re-join the WTO Secretariat, drew lessons for services regulation from regulatory experiences in areas such as sanitary and phytosanitary (SPS), technical barriers to trade (TBT) and trade-related aspect of intellectual property rights (TRIPS). She began by outlining differences in objectives of regulation, which suggested a preference for a sectoral as opposed to a horizontal approach to services regulation. In contrast to the previous speaker, she suggested that there was enough flexibility within GATS to deal with domestic regulation. She also provided evidence of correlation between the level of economic development and the extent of regulation, which further provided a case for capacity-building on this subject in low-income countries. Dr Jansen summarized that the approaches to regulation in the Legal Texts are threefold: promoting transparency, references to international standards and promoting mutual recognition. However, she felt that the use of international standards in the services field included possible challenges such as:

· defining legal and institutional relationships between the WTO and standardization bodies
· efforts to ensure the participation of developing countries
· the role of regulatory agencies in dispute resolution
· the assessment of the quality of regulations.
(d) Dr Bernard Hoekman, Director, Trade Department, World Bank Group

Dr Hoekman spoke about the World Bank’s initiatives in plugging the gaps in knowledge and information on this subject, referring in particular to the Services Trade Restrictiveness Index (STRI) and Services Knowledge Platforms (SKP). He emphasized the problem of the lack of information and the severity of constraints in achieving more efficient regulation in services. While this also pointed to the need for capacity-building, he emphasized that such requests did not emanate from the WTO, but rather from members of PTAs. He then outlined three initiatives at the World Bank to overcome the knowledge and information challenges in services regulation. The first is the STRI, which is an extensive database on services sector policy that covers 103 countries, 5 sectors, 19 sub-sectors and GATS Modes of Supply: Mode 1 (cross-border supply), Mode 2 (consumption abroad) and Mode 4 (presence of natural persons). The second are regulatory assessments, which are country- and sector-specific audits that the World Bank conducts in different regions at the request of its clients. Finally, the SKP, which are again demand-driven pilot initiatives to get services providers and users together on a sectoral basis to arrive at less trade-distorting ways of regulating services.  
2. Questions and comments by the audience
There were three rounds of questions and comments, and most included those on the relationship between trade negotiators and services regulators, on the role of the WTO and whether standard-setting should be within or outside the WTO ambit. Others related to the economic modelling technique that was used in the World Bank regulatory assessments and whether lessons could be drawn from the Aid for Trade experience aid for regulation.   

3. Conclusions
The moderator and panel members concluded by emphasizing the importance of the services sector in all economies and the important link between integrating services markets and streamlining services regulation. While everyone recognized the need for capacity-building on this subject in low-income countries, in light of experiences from Aid for Trade initiatives, the panel was not sure if binding commitments in the form of aid for regulation would be successful. It was also suggested that promoting regulatory convergence or adopting international best practices were optimal only in cases where domestic regulation was not “good enough”.
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