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IDEAS WORKSHOP

THE FUTURE OF THE WTO DISPUTE SETTLEMENT SYSTEM

Keynote Speaker: Mr James Bacchus, Former Appellate Body Member (1995-2003), currently Chair of the Global Practice Group of Greenberg Traurig LLP*
Organized by: Legal Affairs Division, WTO Secretariat
Date: Tuesday, 25 September, 14:30 — 17:30
Meeting Room: WTO Training Room (4th floor, Centre William Rappard)
ABSTRACT

The absence of tangible progress in the DDA negotiations has prompted WTO experts to look for alternatives to address their trade concerns. In the meantime, WTO dispute settlement activity continues apace. Indeed, requests for consultations, the first step in the proceedings, continue to be notified regularly, attesting to the abiding confidence of WTO members in the WTO Dispute Settlement System (WTO DSS).
 One area where negotiations continue to advance is the discussions on improvements to the Dispute Settlement Understanding (DSU). Indeed, ministers recently recognized “the important asset that the WTO Dispute Settlement system represents and commit[ted] themselves to strengthen it, including through concluding the DSU review negotiations”.

This Ideas Workshop will focus on the future of the WTO DSS given the current state of multilateral trade negotiations, with a view to encouraging fruitful discussions through study groups facilitated by experts in the field. 

This Ideas Workshop will commence with a keynote address by Mr James Bacchus, former Appellate Body Member, who will introduce the topics of discussion. 

Participants will then be divided into five study groups, each assisted by an expert facilitator, to focus on one of the issues listed below. The results of the individual study groups’ discussions will be shared among all participants in a round-table format at the end of the Workshop.

*Former Member of the Appellate Body (1995–2003), the US Congress (1991–1995) and the Office of the US Trade Representative (1979–1981). Currently, Chair the Global Practice Group of Greenberg Traurig LLP, Visiting Professor at Vanderbilt University in Nashville, Adjunct Professor at Rollins College in Winter Park, and Honorary Professor at the University of International Business and Economics in Beijing.
GROUP I. MINDING THE GAP IN TRADE NEGOTIATIONS: THE EFFECT ON THE WTO DISPUTE SETTLEMENT SYSTEM
Facilitator: Mr Brendan McGivern, Partner, White & Case

Some WTO experts argue that concessions that cannot be obtained through negotiations are sometimes achieved through dispute settlement. Others argue that further delays in concluding the Doha negotiations will have a detrimental effect on the WTO DSS in that a WTO-based solution will seem less desirable, with the result that regional dispute settlement systems will be preferred. Yet others argue that diminishing activity on the broad negotiations front will lead to more dispute settlement activity. 

This group will discuss to what extent the WTO DSS is or may be affected by a slowdown in negotiating activity, addressing questions such as: Does an impasse in the Doha negotiations suggest that the WTO DSS will lose influence? Or will dispute settlement activity, on the contrary, become even more important? Can or should dispute settlement substitute for negotiated results? Will RTA dispute settlement provisions eclipse the WTO DSS? 

GROUP II. ENHANCING THE EFFICIENCY OF THE WTO PANEL AND APPELLATE BODY REVIEW PROCESS
Facilitator: Mr Scott Andersen, Partner, Sidley Austin LLP

“It is widely recognised by those who are regular players in WTO dispute settlement that the pace of panel and Appellate Body procedures is generally very fast, particularly when compared to other international systems. Yet for the business person who is affected by the issues, the one to two-year wait for resolution seems very long indeed. We also noticed that panels are gradually taking longer to discharge their duties. This has led some to suggest that the system needs to speed up.”
 

This group will focus on identifying ways to enhance the effectiveness of the WTO dispute settlement proceedings, addressing questions such as: What are the main reasons for delays in dispute settlement proceedings? Are the deadlines provided for in the DSU reasonable given the current complexity and volume of most cases? What changes could be implemented to enhance the ability of WTO panels and the Appellate Body to address these challenges? How do WTO dispute settlement proceedings compare with other international dispute settlement systems, for instance, that of the International Court of Justice, in terms of efficiency? Is it possible or desirable to introduce improvements to the management of the panel and appellate review process under the existing rules? 

GROUP III. DEVELOPING COUNTRIES' PARTICIPATION AND THE ROLE OF SPECIAL AND DIFFERENTIAL TREATMENT IN THE WTO DSS
Facilitators: Mr Ricardo Meléndez Ortiz, Chief Executive Officer, ICTSD; Ms Marie Wilke, International Trade Law Programme Officer, ICTSD 

Ninety-nine WTO members have participated in one capacity or another in the WTO DSS since 1995. Members' confidence in the WTO DSS seems to be shared by developed and developing country members. Notably, developed and developing country members brought the same number of disputes before the WTO DSS in 2011; in 2012, developing country members appear to be taking the lead. In fact, six of the ten most frequent complainants during the 17 and a half years of the WTO DSS are developing country members.
 Nonetheless, not all developing country members are active in this field and the participation of least-developed country members has been infrequent. Recognizing the special situation of developing countries, the DSU contains provisions on special and differential (S&D) treatment for developing country members in the WTO DS context. However, these provisions have rarely been referred to or applied. 

This Group will review the role of S&D treatment in the WTO DS context, addressing questions such as: What are the current S&D provisions in the DSU? What do these provisions mean and what do they actually require? What is the role of S&D in WTO DS? Why haven't developing country members sought to rely more on these S&D provisions? Is the role of S&D in WTO DS different depending on whether the dispute is between: (a) a developed and a developing country; or (b) two developing countries? Are the S&D provisions of the DSU intended to operate so as to increase developing country members' participation in the WTO DSS? Or are they rather aimed at facilitating participation when such members are involved in WTO DS? 

GROUP IV. IMPROVING COMPLIANCE

Facilitator: Mr Niall Meagher, Executive Director, ACWL

To date, disputes about compliance have occurred in fewer than 30 cases; in other words, there is compliance litigation in less than 7 per cent of disputes overall. Furthermore, the DSB has authorised countermeasures in cases of non-compliance only in 17 cases, which is less than 4 per cent of the total number of disputes. In some of these cases, though, WTO members have chosen not to impose the countermeasures authorised by the DSB. The small number of disputes where countermeasures have been authorised and imposed is significant given that the suspension of trade concessions is virtually an automatic right of members in cases of non-compliance.
 Nevertheless, some small developing country members have expressed concerns about the difficulty of effectively imposing countermeasures against large developed country members. 

This group will focus on examining the track-record on compliance and will discuss ways to improve the system in respect of small economies or developing country members, addressing questions such as: Given the above track-record, is there a need to improve the current enforcement mechanisms? If so, how can compliance be improved? Should improvements be done through amendments to the DSU, or are there means available to effectively improve compliance which do not necessitate changes in the DSU? 

GROUP V. THE ADJUDICATIVE PROCESS IN THE WTO: CONTRIBUTIONS FROM OUTSIDE THE WTO
Facilitator: Mr Hannes Schloemann, Director, WTI Advisors 

Participation in the WTO DSS is generally open only to WTO members. However, other actors “outside” the WTO have contributed to the adjudicative process. Pursuant to the provisions of the DSU, and as developed through practice, inter-governmental organisations (IGOs), private actors, and civil society (including business, NGOs or other interest groups) have all contributed to the work of panels in a variety of ways, including by providing information to panels and parties to disputes. 

This group will discuss the role of these “non-WTO member contributors” (actors) on the adjudicative process of the WTO DSS, addressing questions such as: What has been the past practice of WTO panels in their interaction with these actors? How have these actors contributed to the adjudicative process of the WTO DSS? Are there best practices consistent with the DSU that enhance the effective participation of these actors in the adjudicative process of the WTO DSS? Is there anything to learn from other fora in terms of effective contribution from such actors?
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