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It is a great honor to be here today to speak on the occasion of the launch of the World Trade Report 2012. The World Trade Report is a very welcome development. It echoes fundamental concerns expressed in a number of international fora, and most recently during the Rio+20 Conference. This report contains – to paraphrase the WTO Director-General, Mr. Pascal Lamy – all the ingredients to render public policy interventions compatible with the gains from trade (p. 3). Those ingredients are, to mention a few: ‘international coherence’, ‘international cooperation’, ‘institutional integration’, ‘transparency’, ‘mutual recognition’, and ‘harmonization’. 
In the context of this brief statement, I would like to make a few comments on the significance of the World Trade Report 2012. It is significant in several respects. First of all, Non-tariff measures (NTMs) have been a real topic of interest – if not preoccupation – since the Tokyo Round when GATT Contracting Parties realized that the main threat to international trade was no longer tariff barriers to trade but rather non-tariff barriers (NTBs) to trade. It is interesting to note the semantic shift that took place over time. Trade-restrictive measures pursuing public policy objectives were mostly perceived as “barriers” to trade within the multilateral trading system. As such, they were conceived as potentially frustrating trade. Then came a paradigm change. Trade-restrictive measures pursuing public policy objectives were no longer seen as “barriers” to trade but as forming an integral part of the trade agenda. Hence, in contrast to the predominant approach during the GATT era – which also survived for some years after the establishment of the WTO – the animosity that existed in respect of so-called NTBs could not continue. In such a context, it made sense to adopt a more positive tone and use inclusive language by referring to NTMs rather than NTBs. NTMs are not operating in clinical isolation from the multilateral trading system. Indeed, there is a perceived need to ‘domesticate’ more efficiently and more effectively NTMs within the WTO system. The Report speaks about “Trade and public policies” rather than “Trade versus public policies”. Now the question we should ask ourselves is what prompted this paradigm shift? In other words, why did NTMs become an essential part of the trade agenda? 
This will be my second point. The World Trade Report describes some reasons for the shift. I quote: “If non-tariff measures are emerging as an even more critical focus of the WTO’s work, it is largely a reflection of the system’s successes, not its failings. The expansion of world trade, the deepening integration of economies, and the widening and strengthening of trade rules have inevitably resulted in non-tariff measures emerging as a salient feature of the international trade landscape” (p. 45). When analyzing this statement, one might be tempted to think – to use a metaphor – that NTMs have been and still are perceived like electrons gravitating around the WTO nucleus and, thus, do not yet form part of the nucleus itself. In other words – and this time to use the vocabulary of economics – NTMs have often been and still are considered as ‘externalities’ and not ‘internalities’ vis-à-vis the WTO system. This might be why the World Trade Report 2012 insists on the idea of the “emergence” of NTMs as an important feature of the multilateral trading system. As the Report states: “NTMs often address vital domestic and international public policy concerns” (p. 165) and “these (public( policies (are( broadly shared by WTO members” (p. 165). NTMs are perceived as external to the WTO but they are not external.
This brings me to my third point. NTMs are based on two types of legitimacy: an external one and an internal one. With the latter I want to say that NTMs are also secreted by the WTO system itself. They are linked to it. They stem from it. The Report acknowledges this aspect by emphasizing the history of NTMs in the GATT/WTO (pp. 39-47). Yet, surprisingly the Report does not refer enough to the Preamble of the Agreement Establishing the WTO which, as indicated by the Appellate Body, “add(s( color, texture and shading” to the interpretation of the rights and obligations contained in the agreements annexed to the WTO Agreement (US- Shrimp, para. 153). As all of us here know, the preamble of the WTO Agreement recognizes that WTO members must pursue “the objective of sustainable development”. I do not see how sustainable development can be achieved within the multilateral trade system without its members having recourse to NTMs, such as SPS measures or TBT measures and these measures are the very focus of the World Trade Report 2012. 
Therefore, it is my conviction that more than simply addressing “vital domestic and international public policy concerns” (p. 165), NTMs also address vital WTO concerns. 
In the same vein, the public policy objectives that are the raison d’être of many NTMs are not simply “shared by WTO members” (p. 165); they have to be pursued by WTO members. In this context, and this will be my fourth point, the question of whether the WTO system encourages or otherwise the adoption of NTMs by its members is of utmost importance and requires greater scrutiny in the future. For instance, the World Trade Report 2012 – albeit not settling the issue in a definitive manner – deals with the question of whether NTMs that pursue a legitimate regulatory objective should be found to violate the non-discrimination obligations in the GATT and the other WTO agreements (pp. 189-193). The Asbestos case has shown all the difficulties and controversies that surround this dilemma. Depending on how one answers the question of whether the WTO system infuses NTMs, one will accordingly have a variable position regarding the impact of NTMs on non-discrimination obligations. As I have already said, I believe that the WTO system encourages the adoption of NTMs to a certain extent. Hence, I subscribe to the idea presented in the Report according to which the national treatment obligation in GATT Article III, for instance, could be interpreted to allow for NTMs that, despite being prima facie discriminatory, pursue a legitimate public policy purpose that allows the authorities to make legitimate distinctions between products and services so that the discrimination question is never reached (p. 13). It does not make sense to me to argue that a product which is potentially hazardous for health or for the environment and a product which is not, are like products. NTMs that pursue public health or environmental objectives should be taken for what they are: public policy interventions. They should not be mainly analyzed in light of their effects on trade but rather as to their effects on public health or on the protection of the environment, etc.  
This being said, it would be easier to admit NTMs in the multilateral trading system if international cooperation on NTMs was fostered and strengthened through international treaties and regulatory instruments adopted in other international fora. At this level also, the World Trade Report 2012 is more than commendable. The proposals for better “international cooperation on non-tariff measures in a globalized world” are innovative and could, if implemented well, reduce the adverse trade effects of NTMs as well as increase their legitimacy (pp. 176-187).  The only remark I would like to make at this stage is with respect to the necessity of solving what has been named as “tensions between law and economics” (p. 205). In the context of international cooperation, I would in particular like to refer to the concept of mutual supportiveness. Mutual supportiveness is a means to lessen these tensions and it would have been good if the World Trade Report had referred explicitly to this principle. Mutual supportiveness relates to the need and concern for strengthening coherence, balance and interaction between trade and public policy objectives. It is part of the WTO’s rationale since it has been incorporated in various instruments of the Organization, such as the Doha Declaration (para. 31). 
In the context of NTMs, mutual supportiveness would imply that if an NTM is adopted on the basis of a non-WTO multilateral treaty (such as a multilateral environment agreement or a WHO convention, for example), that NTM should be considered as WTO compatible despite its adverse effects on trade. Mutual supportiveness between WTO law and non-WTO law in assessing the legality of NTMs would, thus, not only contribute to improving “international coherence” (pp. 210-211) but also to reducing the “tensions between law and economics”. Indeed, if the international community recognizes that NTMs need to be adopted in order to achieve public policy objectives (health, protection of the environment, human rights, etc.), the trade-hindering effects of NTMs should not prevent WTO members from adhering to the ‘legal’ concerns of the international community. 
One last point should be made: The World Trade Report addresses the issue of coherence but it does so mostly through the vehicle of international standards. While standards are very important, they should not be the only yardstick by which the legality of NTMs are assessed within the multilateral trading system, nor the only foundation upon which international coherence is built. Multilateral treaties also play an important role in the diffusion of NTMs, and for that very reason the WTO should be permeable to them when confronted with NTMs. This assumption is valid both for the SPS and the TBT agreements, despite that these agreements place an important weight on technical standards. 
As an additional point, to echo the World Trade Report (pp. 187-189), I am convinced that the WTO dispute-settlement mechanism can play a central role in the ‘domestication’ of NTMs as well as in formulating principles that would allow NTMs to better permeate the WTO. Let’s think, for instance, about the approach of the Appellate Body in the Brazil – Tyres case. The Appellate Body highlighted that “the results obtained from certain actions – for instance, measures adopted in order to attenuate global warming and climate change, or certain preventive actions to reduce the incidence of diseases that may manifest themselves only after a certain period of time – can only be evaluated with the benefit of time” (Brazil – Tyres, para. 151). This is in my view an important step towards the recognition of the specificities of NTMs, i.e. the targeting of long term effects. This decision also constituted an important step towards acceptance of the fact that the WTO system can adjust to other measures than tariff measures and integrate the very unique rationale of NTMs. But above all else, the decision of the Appellate Body in the Brazil – Tyres case acknowledged that “certain complex public health or environmental problems may be tackled only with a comprehensive policy comprising a multiplicity of interacting measures” (para. 151). NTMs can definitely be part of this nexus of measures.
As we can see, the debate on NTMs is far from its conclusion. Rather, although it has been going on in many guises for a long time already, in one sense it has just started. As has been rightly pointed out by the WTO Director-General, “we know far less than we should about the existence and effects of NTMs” (p. 4). The drafters of the World Trade Report 2012 must be congratulated for having succeeded in raising awareness on the challenges presented by NTMs and that they will continue to present in the 21st century. Thank you for your attention.              
� This Presentation was given during the official launch of the World Trade Report 2012 at the WTO on 16 July 2012.
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