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1 ARTICLE 10
1.1 Text of Article 10
Article 10
Third Parties
1. The interests of the parties to a dispute and those of other Members under a covered
agreement at issue in the dispute shall be fully taken into account during the panel process.
2. Any Member having a substantial interest in a matter before a panel and having notifie d
its interest to the DSB (referred to in this Understanding as a "third party") shall h ave an
opportunity to be heard by the panel and to make written submissions to the panel. These
submissions shall also be given to the parties to the dispute and shall be reflected in the
panel report.
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3. Third parties shall receive the submissions of the parties to the dispute to the first
meeting of the panel.
4. If a third party considers that a measure already the subject of a panel proceeding
nullifies or impairs benefits accruing to it under any covered agreement, tha t Me m b e r m a y
have recourse to normal dispute settlement procedures under this Understanding. Such a
dispute shall be referred to the original panel wherever possible.
1.2 Article 10.1
1.
In US – FSC (Article 21.5 – EC), Appellate Body found that Article 10.3 requires that third
parties are provided with all of the submissions made by the parties up to the time of the first
panel meeting, regardless of whether that meeting is the first of two panel meetings, or the first
and only panel meeting. In the course of its analysis, the Appellate Body discussed Article 10.1:
"Our interpretation of Article 10.3 is also consistent with the context of that provision.
Article 10.1 directs panels 'fully' to take into account the interests of Members other
than the parties to the dispute, and Article 10.2 requires panels to grant to third
parties 'an opportunity to be heard'. Article 10.3 ensures that, up to a defined stage in
the panel proceedings, third parties can participate fully in the proceedings, on the
basis of the same written submissions as the parties themselves. Article 10.3 thereby
seeks to guarantee that the third parties can participate at a session of the f irst
meeting with the panel in a full and meaningful fashion that would not be possible if
the third parties were denied written submissions made to the panel before that
meeting. Moreover, panels themselves will thereby benefit more from the
contributions made by third parties and will, therefore, be better able 'fully' to take
into account the interests of Members, as directed by Artic le 10.1 of the DSU."1
2.
In US – Upland Cotton, the Panel concluded that, in the context of examining Brazil's claim
of "serious prejudice to the interests of another Member" under Article 5(c) of the SCM Agreement,
the serious prejudice under examination by a WTO panel is the serious prejudice allegedly suffered
by the complaining Member only; the Panel indicated that it would take into account the serious
prejudice allegations of other Members only to the extent these constitute evidence of the serious
prejudice suffered by Brazil. In the course of its reasoning, the Panel stated that:
"As we have already observed, by the terms of Article 10.1 of the DSU, we are already
bound to take the interest of all WTO Members – naturally including least-developed
country Members – fully into account in our substantive examination under Part III of
the SCM Agreement. In taking such full account of all Members' interests, we do not
view it as conceptually or practically possible to take certain Members' interests more
fully into account than those of other Members." 2
3.
In Indonesia – Iron or Steel Products, the Appellate Body found problematic that the pane l
had not given the third parties ample opportunity to express their views on whether the challenged
measure was subject to the disciplines of the Agreement on Safeguards, but did not consider that
the Panel had exceeded the boundaries of its discretion in doing so.3
1.3 Article 10.2
1.3.1 "Substantial interest"
4.
In EC – Bananas III, the European Communities argued that a complaining party must
normally have a legal right or interest in the claim it is pursuing. The Appellate Body stated that no
provision of the DSU contains any such explicit requirement:
"We agree with the Panel that 'neither Article 3.3 nor 3.7 of the DSU nor any other
provision of the DSU contain any explicit requirement that a Member must have a
1
2
3

Appellate Body Report, US – FSC (Article 21.5 – EC), para. 249.
Panel Report, US – Upland Cotton, para. 7.1411.
Appellate Body Report, Indonesia – Iron or Steel Products, para. 5.37.

2

WTO ANALYTICAL INDEX
DSU – Article 10 (Jurisprudence)

'legal interest' as a prerequisite for requesting a panel'. We do not accept that the
need for a 'legal interest' is implied in the DSU or in any other provision of the WTO
Agreement. It is true that under Article 4.11 of the DSU, a Member wishing to join in
multiple consultations must have 'a substantial trade interest', and that under
Article 10.2 of the DSU, a third party must have 'a substantial interest' in the matter
before a panel. But neither of these provisions in the DSU, nor anything else in the
WTO Agreement, provides a basis for asserting that parties to the dispute have to
meet any similar standard." 4
5.
In US - Shrimp, the Appellate Body recalled that "only Members 'having a substantial
interest in a matter before a panel' may become third parties in the proceedings before that
panel".5
1.3.2 "having notified its interest to the DSB": timing of request to participate as a third
party
6.
At the June 1994 GATT General Council meeting, the Chairman of the GATT General
Council made the following statement:
"At the February 1994 Council meeting, the United States raised the question of thirdparty participation in panels. The late notification by a contracting party of its
intention to participate in a panel may create difficulties, for example in relation to the
determination of the panel's composition. Another problem that has occurred relates
to the reception by third parties, in good time, of the submissions of the partie s to the
dispute to the first meeting of a panel.
After consultations, and in order to avoid such difficulties, I propose that the Council
agree to the following practices in future, without prejudice to the rights of contracting
parties under established dispute settlement procedures:
1. Delegations in a position to do so, should indicate their intention to participate as a
third party in a panel proceeding at the Council session which establishes the panel.
Others who wish to indicate a third party inter est should do so within the next ten
days.
2. Further to paragraph F(e) (3) of the Decision of 12 April 1989 (BISD 36S/61 ) and
to the Decision of 22 February 1994 (L/7416), it is the understanding of the Council
that third parties shall receive the submissions of the parties to the dispute to the first
meeting of a panel established by the Council." 6
7.
In EC – Export Subsidies on Sugar, Kenya and Côte d'Ivoire made requests to participate a s
third parties 28 days and 68 days (respectively) after the establis hment of the Panel, but before
the Director-General was asked by the parties to compose the Panel. The complaining parties
raised objections to the participation of Côte d'Ivoire. The Panel, in a preliminary ruling, authorized
the two Members to take part to the panel proceedings as third parties, noting its discretion to
deal with situations not specifically regulated and the fact that the Panel's selection and
composition had not been adversely affected and that the Panel process had not been hampered:
"Article 10 of the DSU is silent on when Members need to notify to the DSB their
interest in participating in any specific dispute as third parties. …
The Panel recalled, inter alia, the Appellate Body's decision in EC – Hormones, which
stated that 'the DSU leaves panels a margin of discretion to deal, always in
accordance with due process, with specific situations that may arise in a particular
case and that are not explicitly regulated.' In addition, with regard to the two
requests at issue, the Panel noted that in this particular dispute:

Appellate Body Report, EC – Bananas III, para. 132.
Appellate Body Report, US - Shrimp, para. 101.
6
Third Party Participation in Panels, Statement by the Chairman of the Council, C/COM/3 of 27 June
1994, page 1.
4
5
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(a)

(b)

the selection and composition of the Panel did not appear to have been
adversely affected; and
the Panel process had not been hampered.

On the basis of these considerations, the Panel therefore decided … to accept as third
parties all Members that had expressed a third-party interest and saw no reason to
treat them differently". 7
8.
In Turkey - Rice, Pakistan notified its interest to participate as a third party to the dispute
151 days after the establishment of the Panel, and after the Panel had been composed. When the
Panel raised the issue of this third party request with the pa rties at the organizational meeting, the
complainant was in favour of Pakistan's request to be included, while the respondent opposed it.8
The Panel decided to accept Pakistan's third-party request. Referring to the text of the DSU, the
Panel noted that Members are not specifically required to notify to the DSB their interest in
participating in any specific dispute as third parties:
"Article 10 of the DSU is silent on when Members need to notify to the DSB their
interest in participating in any specific dispute as third parties. The Panel is aware,
however, of the GATT Council Chairman's Statement of June 1994, which provided for
a ten-day notification period:
'Delegations in a position to do so, should indicate their intention to
participate as a third party in a panel proceeding at the Council session
which establishes the panel. Others who wish to indicate a third party
interest should do so within the next ten days.'
As noted by the Panel in EC – Export Subsidies on Sugar (Australia):
'[T]he status of that Chairman's Statement [has] been discussed on
several occasions at the DSB and the timing of third-party notifications
[has been] the subject of proposals in the context of the DSU
negotiations.'
In the same case, the Panel further noted that:
'[T]he Appellate Body's decision in EC – Hormones... stated that 'the DSU
leaves panels a margin of discretion to deal, always in accordance w ith
due process, with specific situations that may arise in a particular case
and that are not explicitly regulated.''
The Panel in EC – Export Subsidies on Sugar (Australia) additionally noted, with
regard to the requests to participate as third parties in that particular dispute, that:
'(a) the selection and composition of the Panel did not appear to have
been adversely affected; and
(b) the Panel process had not been hampered.'
The relevant third party requests in EC – Export Subsidies on Sugar were submitted
'before the Director-General was asked by the parties to compose the Panel pursuant
to Article 8.7 of the DSU.' In the present case, Pakistan's third party request was
made after this Panel had been composed. Nevertheless, similarly to the rele vant thir d
party requests in EC – Export Subsidies on Sugar, as a result of Pakistan's request,
the Panel process has not been hampered. In addition, although the Panel had already
been composed when Pakistan formulated its third party request, we see no r eason to
believe that accepting Pakistan's request would affect the 'independence of the
members' of this Panel, as stipulated by Article 8.2 of the DSU, nor does it seem to
7
8

Panel Report, EC – Export Subsidies on Sugar (Australia), paras. 2.2-2.4.
Panel Report, Turkey – Rice, paras. 6.1-6.2.
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prejudice in any way the manner in which this Panel fulfil its functions specified in
Article 11 of the DSU:
'[T]o assist the DSB in discharging its responsibilities under this
Understanding and the covered agreements. Accordingly, a panel should
make an objective assessment of the matter before it, including an
objective assessment of the facts of the case and the applicability of and
conformity with the relevant covered agreements, and make such other
findings as will assist the DSB in making the recommendations or in
giving the rulings provided for in the covered agreements …'
Similar to the Panel in EC – Export Subsidies on Sugar, we emphasize that this
decision is specific to this dispute and is not intended to offer a legal interpretation of
the ten-day notification period referred to in the GATT Council Chairman's Statement
of June 1994.
In the light of the above, as communicated on 30 August 2006 to the parties and third
parties in these proceedings, we decided to accept as third parties all Members that
had expressed a third-party interest and saw no reason to treat them differently.
Similar to the Panel in EC – Export Subsidies on Sugar (Australia), we emphasize that
this decision is specific to this dispute and is not intended to offer a legal
interpretation of the ten-day notification period referred to in the GATT Council
Chairman's Statement of June 1994." 9
9.
In EC – IT Products, the United States, Japan and Chinese Taipei notified their interest to
participate as third parties in each other's complaints. The notifications were made 122 days after
the establishment of the Panel, and one day after the composition of the Panel. The Panel allowed
these main parties to also participate as third parties. After noting that Article 10 is silent on the
period of time Members have to notify their interest to participate as third parties in a given
dispute, the GATT Council Chairman's Statement of June 1994, and the prior panel reports in EC –
Export Subsidies on Sugar and Turkey – Rice, the Panel decided that:
"Despite the length of delay and the fact that this Panel had already been composed,
we see no reason why accepting the complainants' requests would affect the
'independence of the members' of this Panel or otherwise hamper the Panel process.
The members of this Panel had been selected taking into consideration the
participation of the complainants as main parties. We do not see how the additional
participation of the complainants as third parties would have compromised the initial
selection of these panellists; nor has the European Communities made any such
allegation. Given the foregoing, we confirm our acceptance of the complainants'
request to participate as third parties to this dispute." 10
10.
In Indonesia – Chicken, Oman and Qatar requested to join the proceedings as third parties
more than three months after the establishment of the Panel, without providing any justification.
Taking into account the practice of the 10-day notification period and the cases in which the panels
accepted the requests that were made beyond that period, as well as the fact that Oman and
Qatar are developing countries with very little experience in WTO dispute settlement system, the
Panel accepted the request and granted them third-party status.11
11.
In EC and certain member States – Large Civil Aircraft (Article 21.5 - EU), the Panel granted
third party rights to Canada, although Canada's request was made more than three months
following the Panel's establishment, allegedly due to internal coordination problems. In reaching its
decision, the Panel considered the relevant provisions of the DSU and the relevant practice
concerning third-party notifications made after panel composition. The Panel also considered that

Panel Report, Turkey - Rice, paras. 6.4-6.9.
Panel Report, EC – IT Products, para. 7.75.
11
Panel Report, Indonesia – Chicken, paras. 7.2-7.3.
9

10

5

WTO ANALYTICAL INDEX
DSU – Article 10 (Jurisprudence)

Canada's participation as a third party would not disturb the development of the proceeding, nor
impair the due process rights of the parties, who , in fact, had not objected to Canada's request.12
1.3.3 Whether a Member that has not notified its interest pursuant to Ar ticle 10.2 may
submit a brief
12.
In EC – Sardines, Morocco did not notify its interest pursuant to Article 10.2. However,
during the appeal proceedings, Morocco submitted an amicus curiae brief. Peru objected to the
Appellate Body accepting Morocco's brie f, arguing that such acceptance would circumvent the rules
in the DSU setting out the conditions under which WTO Members can participate as third parties in
dispute settlement proceedings. The Appellate Body disagreed:
"None of the participants in this appeal has pointed to any provision of the DSU that
can be understood as prohibiting WTO Members from participating in panel or
appellate proceedings as an amicus curiae. Nor has any participant in this appeal
demonstrated how such participation would contra vene the DSU. Peru states only that
the DSU provides that participation as a third party is governed by Articles 10.2 and
17.4, and appears to draw from this a negative inference such that Members may
participate pursuant to those rules, or not at all. We have examined Articles 10.2 and
17.4, and we do not share Peru's view. Just because those provisions stipulate when a
Member may participate in a dispute settle ment proceeding as a third party or third
participant, does not, in our view, lead inevitably to the conclusion that participation
by a Member as an amicus curiae is prohibited."13
1.4 Article 10.3
13.
In US – Large Civil Aircraft (2 nd complaint) (Article 21.5 – EU), the Panel explained that the
"requests for information pursuant to Article 13 of the DSU, the communications concerning these
requests and the parties' responses to the requests, were not 'submissions' which the third parties
were entitled to receive pursuant to Article 10.3 of the DSU".14
1.5 Article 10.4
14.
In India – Patents (EC), India claimed that since the European Communities was a third
party in the previous India – Patents (US) dispute, and since it was "possible" to do so, it was
required by Article 10.4 to submit its complaint to the Panel which examined the United States'
claims on this matter. India's claim that the European Communities did not meet the requirement
of Article 10.4 was based on the premise that the term "original panel" in Article 10 .4 is limited to
a panel which has not yet issued its final report. The Panel disagreed:
"We do not see that this limitation flows from the ordinary meaning of the text. We
also note that, the phrase 'original panel' is used elsewhere in the DSU (Article 21.5
and Article 22.6), where it is clear that the reference is to a panel the final report of
which has already been issued and adopted. The text of Article 10.4, read in this
context, does not support the Indian view.
Thus, in our view, the terms of Article 10.4 have been complied with in the present
case. The EC, which was a third party in the pr oceeding initiated by the United States
in respect of the same Indian measures, decided to have recourse to a panel under
the DSU. This is precisely what Article 10.4 permits. The two members of the Panel in
WT/DS50 were reappointed, while the Panel chairm an, who was no longer available,
was replaced. We therefore find that India's claim regarding a violation of Article 10.4
lacks both factual and legal basis." 15

1.22.

12

Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - EU), paras. 1.20-

13

Panel Report, EC – Sardines, para. 165.
Panel Report, US – Large Civil Aircraft (2nd complaint) (Article 21.5 – EU), para. 1.28.
Panel Report, India – Patents (EC), paras. 7.20-7.21.
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1.6 Enhanced third-party rights
1.6.1 General
15.
In US – 1916 Act, the Appellate Body confirmed that "[u]nder the DSU, as it currently
stands, third parties are only entitled to the participatory rights provided for in Articles 10.2 and
10.3 and paragraph 6 of Appendix 3".16
16.
In US – FSC (Article 21.5 – EC), the Appellate Body confirmed the above statement and
summarized its prior Reports as follows:
"In respect of the provisions of the DSU governing third party rights, we have already
observed that, as the DSU currently stands, the rights of third parties in panel
proceedings are limited to the rights granted unde r Article 10 and Appendix 3 to the
DSU.
Beyond those minimum guarantees, panels enjoy a discretion to grant
additional participatory rights to third parties in particular cases, as long as such
"enhanced" rights are consistent with the provisions of the D SU and the principles of
due process.
However, panels have no discretion to circumscribe the rights
guaranteed to third parties by the provisions of the DSU." 17
17.
The Panel in Russia – Traffic in Transit recalled that prior panels had denied third parties
enhanced rights where they simply alleged to have a "systemic interest" in the dispute. However,
considering that this was the first WTO panel to interpret Article XXI(b)(iii) of the GATT 1994
concerning Members' essential security interests, and Russia's argument that the determination of
a Member's national security is within the sole discretion of that Member, the Panel nevertheless
decided to grant enhanced third-party rights on the basis of the far-reaching effect that its
interpretation could have on the scope of the covered agreements:
"The Panel considers, however, that this proceeding presents something of an
exceptional situation. In its first written subm ission, the Russian Federation invokes
Article XXI(b)(iii) of the GATT 1994 as a defence to Ukra ine's claims. This proceeding
will, therefore, be the first occasion on which a WTO dispute settlement panel will
interpret Article XXI(b)(iii) of the GATT 1994. Moreover, the Russian Federation
advances an interpretation of Article XXI(b)(iii) which posits that the determination of
an action that is necessary for the protection of a Member's essential security
interests, and the determination of such Member's es sential security interests, is
within the sole discretion of that Member. It is clear that the P anel's conclusions
regarding the interpretive issues raised by the Russian Federation could have far reaching effects on the determination of the ambit of the c overed agreements and on
the WTO as a whole. In our view, these effects are radically different from those of the
interpretation of one or another of the substantive provisions of the covered
agreements. In the circumstances of this case, the Panel has con cluded that it is in
the interests of the WTO system as a whole that all of the third parties be granted
such enhanced third-party rights as would enable them to engage fully on interpretive
issues of such vital systemic importance."18
1.6.2 For Members that are not complainants in parallel panel proceedings
18.
The Panel in EC – Bananas III considered requests by several Members to be allowed to
participate more broadly in the Panel proceedings than provided for under the relevant provisions
of the DSU. More specifically, these Members requested that they be granted the right of presence
at all meetings of the Panel with the parties and the right to make statements at all such
meetings. Furthermore, these Members also demanded the right to receive copies of all
submissions and other materials and to be granted permission to make written submissions to
both meetings of the Panel. While the DSB took note of these statements, there was no consensus
on such participation. 19 Several of these countries later confirmed their requests in letters

16
17
18
19

Appellate Body Report, US – 1916 Act, para. 145.
Appellate Body Report, US – FSC (Article 21.5 – European Communities), para. 243.
Panel Report, Russia – Traffic in Transit, Annex B-1, para. 1.13.
WT/DSB/M/16, item 1, pp. 1-5.
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addressed to the Chairman of the DSB. The Panel began by considering the provisions of the DSU
and GATT practice:
"The rights of third parties are dealt with in Article 10 and Appendix 3 of the Dispute
Settlement Understanding.
Article 10 provides that third parties 'shall have an
opportunity to be heard by the panel and to ma ke written submissions to the panel'.
It also provides that third parties are entitled to receive the submissions of the parties
made to the first substantive panel meeting. Paragraph 6 of Appendix 3 specifies that
third parties shall be invited 'to present their views during a session of the first
substantive meeting of the panel set aside for that purpose. All such third parties
may be present during the entirety of this session'. Under prior GATT practice, more
expansive rights were granted to third parties in several disputes, including the two
prior disputes involving bananas and in the Semiconductors case. In those cases,
however, the extension of such rights had been the subject of agreement between the
parties at that time. No such agreement existed between the parties in the present
dispute."20
19.
After the first substantive meeting, the Panel in EC – Bananas III agreed to grant
enhanced third-party rights as follows:
"We thereafter ruled as follows:
(a)
The Panel has decided, after consultations with the parties in conformity with
DSU Article 12.1, that members of governments of third parties will be permitted to
observe the second substantive meeting of the Panel with the parties. The Panel
envisages that the observers will have the opportunity also to make a brief statement
at a suitable moment during the second meeting. The Panel does not expect them to
submit additional written material beyond respons es to the questions already posed
during the first meeting.
(b)

The Panel based its decision, inter alia, on the following considerations:
(i)

the economic effect of the disputed EC banana regime on
certain third parties appeared to be very large;

(ii)

the economic benefits to certain third parties from the EC
banana regime were claimed to derive from an international
treaty between them and the EC;

(iii)

past practice in panel proceedings involving the banana
regimes of the EC and its member States; and

(iv)

the parties to the dispute could not agree on the issue.

As a consequence of our ruling, the third parties in these proceedings enjoyed broader
participatory rights than are granted to third parties under the DSU." 21
20.
After granting certain enhanced third-party rights, the Panel in EC – Bananas III declined
to further such rights, including participation in the interim review process:
"Following the second substantive meeting of the Panel with the parties, several of the
third parties asked for further participatory rights, including participation in the
interim review process. We consulted the par ties and found that, as before, they had
diverging views on the appropriateness of granting this request. We decided that no
further participatory rights should be extended to third parties, except, in accord with
normal practice, to permit them to review the draft of the summary of their
arguments in the Descriptive Part. In this regard, we noted that Article 15 of the
DSU, which deals with the interim review process, refers only to parties as
20
21

Panel Reports, EC – Bananas III, para. 7.5.
Panel Reports, EC – Bananas III, para. 7.8.
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participants in that process. In our view, to give third par ties all of the rights of
parties would inappropriately blur the distinction drawn in the DSU between parties
and third parties."22
21.
Along the same lines, the compliance panels in EC - Bananas III (Article 21.5 – US) and EC
– Bananas III (Article 21.5 – Ecuador II) granted third parties: (i) the right to be present during
entirety of meeting with parties and be able to ask questions of parties at meeting; and (ii) the
right to receive all submissions, including responses to questions. 23
22.
In EC – Tariff Preferences, certain third parties requested the Panel to extend enhanced
third-party rights to them; other third parties requested the Panel to grant the same rights t o all
third parties. The Panel decided to grant enhanced rights to all third parties on the fol lowing
grounds:
"Having carefully considered the arguments of the parties and third parties in this
case, the Panel considers as follows:
(a)
There are significant similarities between this case and that of EC –
Bananas III (WT/DS27) in terms of economic impact of the preference
programmes on third-party developing countries. Both those third parties
that are beneficiaries under the EC's Drug Arrangements and those that
are excluded have a significant economic interest in the matter before
this Panel.
(b)
The outcome of this case could have a significant trade-policy
impact on the US as a preference-giving country.
(c)
As a matter of due process, it is appropria te to provide the same
procedural rights to all third parties in this dispute.
(d)
In granting any additional rights to third parties, it is important to
guard against an inappropriate blurring of the distinction drawn in the
DSU between parties and third parties."24
23.
In US - Upland Cotton, the European Communities requested the following additional th irdparty rights: (a) access to the oral statements of the parties to the dispute at the first session of
the first substantive meeting; and (b) the opportunity to comment on their responses to the
Panel's questions, or questions that they have posed to ea ch other. The Panel denied the EC
request. Among other things, the Panel considered that:
"In our view, written versions of the parties' oral statements and the parties'
responses to the Panel's questions do not form part of 'the submissions of the parties
to the dispute to the first meeting of the Panel', as provided for in Article 10.3 of the
DSU. Articles 10.2 and 12.6 and the working procedure in paragraph 3 of Appendix 3
use the terms 'written submissions' and 'submissions' interchangeably. Appendix 3
distinguishes between 'written submissions' in paragraphs 3, 4 and 10 and 'a written
version of … oral statements' in paragraph 9. Under the standard panel wo rking
procedures set out in Appendix 3 of the DSU, third parties may only attend the third
party session and are not present during the rest of the panel's meetings. The
granting of access by the Panel to written versions of the parties' oral statements
would run counter to the standard practice under the DSU of holding the sessions at
which those statements are made in the absence of the third parties.
…

Panel Reports, EC – Bananas III, para. 7.9.
Panel Reports, EC - Bananas III (Article 21.5 – US) / EC – Bananas III (Article 21.5 – Ecuador II),
para. 1.5, para. 7.722.
24
Panel Report, EC – Tariff Preferences, Annex A, para. 7.
22
23
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[T]he Panel has already taken into account, to a certain extent, the systemic
implications of this dispute and the issues now raised by the EC. The Panel has posed
a large number of questions to third parties, including 39 questions addressed
specifically to the EC. Through the third parties' responses to these questions, the
Panel hopes to receive their views on the merits and systemic considerations presently
at issue in this dispute, which it will take into account in its assessment of the matter
before it. The questions are detailed precisely to ensure that third parties' views are
fully taken into account in what is a complex case. The Panel believes that, through
the questions that it has posed to the parties to the dispute and to third parties, it has
ensured that it will benefit from third parties' input and that nothing prevents them
from participating in a full and meaningful fashion."25
24.
In EC – Export Subsidies on Sugar, Mauritius, on behalf of 14 ACP sugar producing
countries, requested to be granted enhanced third-party rights in the Panel proceedings. The
Panel, in a preliminary ruling, granted the following additional rights which go beyond those
provided for in the DSU, to all third parties:
"(a) 'the third parties will receive a copy of the written questions to the parties
posed in the context of the first substantive meeting of the Panel;
(b)
the third parties will receive the written rebuttals of the parties to the second
meeting of the Panel and the parties' replies to the questions mentioned in (i) above;
(c)
the third parties may attend the second substantive meeting of the Panel to
take place on 11 and 12 May 2004, as observers (but it is not envisaged that the third
parties will provide any further written submissions or make an oral statement to the
Panel during that second meeting); and
(d)
the third parties will review the summary of their respective arguments in the
draft descriptive part of the Panel report.'" 26
25.
In US – Large Civil Aircraft (2nd complaint), the Panel denied a request by Brazil (followed
with conditional requests from Canada and Korea) for enhanced third -party rights. The Panel rule d
as follows:
"On 21 December 2006, Brazil requested the Panel to grant it certa in 'enhanced' third
party rights in this proceeding, including the right: (1) 'to attend the entirety of all
substantive meetings of the Panel with the parties '; (2) 'to present oral statements
and oral observations at the substantive meetings of the Pan el with the parties'; (3)
'to receive copies of all submissions to the Panel, including answers to the questions
posed by the Panel or the parties'; and (4) 'to review and comment on the interim
Panel Report, in particular the summary of Brazil's arguments in the draft descriptive
part of the Panel report'. Brazil submits that it has a significant economic interest in
the aircraft sector, and that any findings concerning the relevant provisions of the
SCM Agreement in relation to the aircraft sector are necessarily of direct and
substantial economic interest to Brazil. According to Brazil, granting its request would
not lead to any blurring of the distinction between the rights of parties and those of
third parties. On 22 December 2006, Canada requested the Panel to grant it any
enhanced third party rights granted to Brazil. On 9 February 2007, the Panel received
comments from both parties, opposing the reque sts for enhanced third party rights.
On 23 February 2007, the Panel informed the parties and third parties that it had
decided not to grant enhanced third party rights to any third party in this proceeding.
The Panel indicated that it would issue its re asons in due course. The Panel's reasons
for declining Brazil's request, and the conditional re quest of Canada, are as follows.
The DSU establishes the rights of third parties in panel proceedings in paragraphs 2
and 3 of Article 10 of the DSU and paragraph 6 of Appendix 3 to the DSU. Under
25
26

Panel Report, US - Upland Cotton, Annex L-1.7, paras. 6 and 12.
Panel Report, EC – Export Subsidies on Sugar (Australia), para. 2.6.
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these provisions, third parties have the right to receive the submissions made by the
parties up to the first meeting of the panel, to make submissions to the panel, to
present their views during a session of the fir st substantive meeting of the panel set
aside for that purpose, and to be present during the entirety of such a session. It is
well-established that panels have the discretion to grant additional rights to third
parties, subject to the requirements of due process and the need to guard against an
inappropriate blurring of the distinction drawn in the DSU between the rights of
parties and those of third parties. However, all third parties in a panel proceeding
may be presumed to have a 'substantial interest' in the matter before the panel, and
additional third party rights have so far been granted in panel proceedings for specific
reasons only. Previous panels have granted enhanced third party rights on the basis
of, inter alia, the significant economic effect of the measures at issue on certain third
parties, the importance of trade in the product at issue to certain third parties, the
significant trade policy impact that the outcome of the case could have on third parties
maintaining measures similar to the measures at issue, at least one of the parties
agreeing that enhanced third party rights should be granted, claims that the measures
at issue derived from an international treaty to which certain third parties were
parties, third parties having previously been granted enhanced rights in related panel
proceedings, and certain practical considerations arising from a third party's
involvement as a party in a parallel panel proceeding.
In this case, Brazil has not presented the Panel with any similar reasons i n support of
its request for enhanced third party rights. While the Panel accepts that Brazil h as a
substantial interest in the aircraft sector, the Panel considers that Brazil's interest in
'the aircraft sector' as a whole constitutes an insufficient basis for granting Brazil
enhanced third party rights. Brazil has not claimed that it produces lar ge civil aircraft,
or that it has any trade interests in large civil aircraft, for instance as a supplier to
producers of large civil aircraft. Brazil has not claimed that regional aircraft produced
in Brazil compete with large civil aircraft. Brazil has not claimed that it maintains any
measures similar to those at issue in this dispute; to the contrary, Brazil claims that it
does not confer subsidies for the development and production of new aircraft
products. While Brazil has been involved as a party in a number of WTO disputes
involving the aircraft sector, these disputes involved products (i.e. regional aircraft)
and measures (e.g. export credits on the sale of such aircraft) that are not at issue in
this dispute. Brazil has not explained how, in the light of the foregoing, the measures
at issue have a significant economic or trade policy effect on Brazil. While we accept
that Brazil has a general systemic interest in the interpretation of the SCM Agreement,
this does not differentiate Brazil from any other WTO Member. Finally, both parties
agree that enhanced third party rights are not warranted in this case.
We therefore decline Brazil's request for 'enhanced' third party rights in these
proceedings."27
26.
In US – Poultry (China), the Panel denied a request for enhanced third-party rights on the
grounds that, in that case, the rights requested were not necessary to fully take into account the
views and interests of third parties.28
27.
In China – Raw Materials, the Panel denied a request for enhanced third-party rights on
the grounds that granting the request would lead to delays in the proceedings requiring
amendments to the timetable. 29
28.
In EU – Poultry Meat (China), the Panel granted Brazil, Canada and Thailand, third parties
in the dispute, the right to be present and observe the entirety of the first and second substantive
meetings and the right to receive the parties' first and second written submissions, w ritten
responses to the questions and the comments thereon, on the ground that these third parties'
economic benefits were directly implicated by the measure at issue. However, the Panel declined

27
Panel Report, US – Large Civil Aircraft (2nd complaint), paras. 7.14-7.17. See also Panel Report, EC
and certain member States – Large Civil Aircraft, paras. 7.164-7.167.
28
Panel Report, US - Poultry (China), para. 7.58.
29
Panel Report, China – Raw Materials, para. 1.7.
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to grant the right to ask questions to the parties or other third parties because that would risk
blurring the distinction between third parties and the par ties:
"The TRQs at issue in this dispute, as is generally the case for all TRQs, comprise a
two-tiered tariff rate in which the in-quota tariff rate is lower than the out-of-quota
tariff rate. The TRQs have been allocated by the European Union in varying amounts
among supplying countries. More precisely, under most of the TRQs at issue, Brazil
and Thailand have each been allocated their own country-specific share of the TRQ,
whereas all other Members are able to export at the lower in quota tariff rate only
within the 'all others' share that is provided for under the relevant TRQs. What this
means is that Brazil and Thailand are entitled to export the volumes set out in their
country specific shares at the lower, in-quota tariff rate, as compared with other
Members. In this case, therefore, Brazil and Thailand enjoy economic benefits that ar e
directly implicated by the measures at issue. China directly challenges the allocation
of shares under the TRQs at issue. In this regard, China's panel request claims that
the tariff rates and the TRQs that the European Union negotiated with Brazil and
Thailand violate several provisions of the GATT 1994, and contains ten different claims
of violation of the GATT 1994 arising from '[t]he allocation of all or the vast majority
of the TRQs to two of the WTO Members' (i.e. Brazil and Thailand).
…
However, the Panel declined to grant third parties the right in the substantive
meetings to ask questions to the parties or the other third parties. In the Panel's view,
granting such a right to third parties would risk blurring the distinction between third
parties and parties established in the DSU. Nor did the Panel consider it necessa ry to
grant third parties the right to respond to written questions from the Panel during the
proceedings, up to the issuance of the interim report. In the Panel's view, this would
be redundant in light of paragraph 11 of the Working Procedures, which alre ady state s
that '[t]he Panel may at any time pose questions to the parties and third parties,
orally or in writing, including prior to each substantive meeting'."30
29.
In Argentina – Import Measures, China – Rare Earths, US – Countervailing Measures
(China) and India – Solar Cells, the Panels rejected a request for enhanced third-party rights on
the ground that significant legal or systemic interests do not qualify for granting enhanced thirdparty rights.31
1.6.3 For complainants in parallel panel proceedings
30.
In EC – Hormones, the European Communities argued that the Panel had made decisions
that granted certain additional third-party rights to Canada and the United States that were not
justifiable under Article 9.3 of the DSU. More specifically, the European Communities appealed the
Panel's decision to hold a joint meeting with scientific experts, to give the United States and
Canada access to all information submitted in both proceedings and to invite the United States to
participate and make a statement at the seco nd substantive meeting in the proceeding where
Canada was the complaining party. The Appellate Body rejected the European Communities'
arguments and upheld each of the Panel's decisions in this respect. In relation to holding one joint
meeting with scientific experts, the Appellate Body stated:
"We consider the explanation of the Panel quite reasona ble, and its decision to hold a
joint meeting with the scientific experts consistent with the letter and spirit of
Article 9.3 of the DSU. Clearly, it would be an uneconomical use of time and
resources to force the Panel to hold two successive but separate meetings gathering
the same group of experts twice, expressing their views twice regarding the same
scientific and technical matters related to the same conte sted European Communities
measures. We do not believe that the Panel has erred by addressing th e European
Communities procedural objections only where the European Communities could make

Panel Report, EU – Poultry Meat (China), paras. 7.43 and 7.49.
Panel Reports, Argentina – Import Measures, para. 1.24; China – Rare Earths, para. 7.9; US –
Countervailing Measures (China), para. 1.13; and India – Solar Cells, para.7.35.
30
31
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a precise claim of prejudice. It is evident to us that a procedural objection raised by a
party to a dispute should be sufficiently specific to enable the panel to address it.
…
Having access to a common pool of information enables the panel and the parties to
save time by avoiding duplication of the compilation and analy sis of information
already presented in the other proceeding. Article 3.3 of the DSU recognizes the
importance of avoiding unnecessary delays in the dispute settlement process and
states that the prompt settlement of a dispute is essential to the effectiv e functioning
of the WTO. In this particular case, the Panel tried to avoid unnecessary delays,
making an effort to comply with the letter and spirit of Article 9.3 of the DSU."32
31.
In EC – Hormones, the Appellate Body also considered reasonable the Panel's decision to
grant the United States access to all information in the proceedings initiated by Can ada and to
grant Canada access to all information in the proceedings initiated by the United States and saw a
link between granting such access and the attempt to "harmonize" timetables in multiple panel
proceedings:
"The decision of the Panel to use and provide all information to the parties in both
disputes was taken in view of its previous decision to hold a joint meeting with the
experts. The European Communities asserts that it cannot see how providing
information in one of the proceedings to a party in the other helps to harmonize
timetables. We can see a relation between timetable harmonization within the
meaning of Article 9.3 of the DSU and economy of effort. In disputes where the
evaluation of scientific data and opinions plays a significant role, the panel that is
established later can benefit from the information gathered in the context of the
proceedings of the panel established earlier. Having acces s to a common pool of
information enables the panel and the parties to save time by avoiding dup lication of
the compilation and analysis of information already presented in the other proceeding .
Article 3.3 of the DSU recognizes the importance of avoiding unnecessary delays in
the dispute settlement process and states that the prompt settlement of a dispute is
essential to the effective functioning of the WTO. In this particular case, the Panel
tried to avoid unnecessary delays, making an effort to comply with the letter and spirit
of Article 9.3 of the DSU. Indeed, as noted earlier, despite the fact that the Canadian
proceeding was initiated several months later than that of the United States, the Panel
managed to finish both Panel Reports at the same time ."
32.
Regarding the participation of the United States in the second substantive meeting of the
Panel, as requested by Canada, the Appellate Body in EC – Hormones recalled the Panel's findings
and agreed:
"[The Panel held:]
'This decision was, inter alia, based on the fact that our second meeting
was held the day after our joint meeting with the scientific experts and
that the parties to this dispute would, therefore, most likely comment on,
and draw conclusions from, the evidence submitted by these experts to
be considered in both cases. Since in the panel requested by the United
States the second meeting was held before the joint meeting with
scientific experts, we considered it appropriate, in order to safeguard the
rights of the United States in the procee ding it requested, to grant the
United States the opportunity to observe our second meeting in this case
and to make a brief statement at the end of that meeting.'
The explanation of the Panel appears reasonable to us. If the Panel had not given the
United States an opportunity to participate in the second substantive meeting of the
proceedings initiated by Canada, the United States would not have had the same
degree of opportunity to comment on the views expressed by the scientific experts
Appellate Body Report, EC – Hormones, paras. 152-153. See also Appellate Body Report, US – 1916
Act, para. 150.
32
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that the European Communities and Canada enjoyed. Although Article 12.1 and
Appendix 3 of the DSU do not specifically require the Panel to grant this opportunity to
the United States, we believe that this decision falls within the sound discretion and
authority of the Panel, particularly if the Panel considers it necessary for ensuring to
all parties due process of law. In this regard, we note that in European Communities
– Bananas, the panel considered that particular circumstances justified the grant to
third parties of rights somewhat broader than those explicitly envisaged in Article 10
and Appendix 3 of the DSU. We conclude that, in the case before us, circumstances
justified the Panel's decision to allow the United States to participate in the second
substantive meeting of the proceedings initiated by Canada." 33
33.
In contrast to the EC – Hormones dispute, the Panel in US – 1916 Act refused to grant the
European Communities and Japan enhanced third-party rights in each other's case. The Panel, in a
finding subsequently upheld by the Appellate Body held:34
"We conclude from the reports in the EC – Hormones cases that enhanced third party
rights were granted primarily because of the specific circumstances in those cases.
We find that no similar circumstances exist in the present matter, which does not
involve the consideration of complex facts or scientific evidenc e. Moreover, none of
the parties requested that the panels harmonise their timetables or hold concurrent
deliberations in the two procedures (WT/DS136 and WT/D S162). In fact, the
European Communities was not in favour of delaying the proceedings in WT/DS 136
and the United States objected to concurrent deliberations."35
34.
In US – 1916 Act, the Appellate Body confirmed its finding in the EC – Hormones case that
the granting of additional third-party rights is within "the sound discretion" of a Panel and rejected
the arguments by the European Communities and Japan:
"The rules relating to the participation of third parties in panel proceedings are set out
in Article 10 of the DSU, and, in particular, paragraphs 2 and 3 thereof, and in
paragraph 6 of Appendix 3 to the DSU.
…
Although the European Communities and Japan invoke Article 9 of the DSU, and, in
particular, Article 9.3, in support of their position, we note that Article 9 of the DSU,
which concerns procedures for multiple complaints related to the same matter, does
not address the issue of the rights of third parties in such procedures.
Under the DSU, as it currently stands, third parties are only entitled to the
participatory rights provided for in Articles 10.2 and 10.3 and paragraph 6 of
Appendix 3.
…
Pursuant to Article 12.1, a panel is required to follow the Working Procedures in
Appendix 3, unless it decides otherwise after consulting the parties to the disp ute.
In support of their argument that the Panel should have granted them 'enhanced'
third party rights, the European Communities and Japan refer to the considerations
that led the panel in European Communities – Hormones to grant third parties
'enhanced' participatory rights, and stress the similarity between European
Communities – Hormones and the present cases.
…
Appellate Body Report, EC – Hormones, paras. 154-155.
Appellate Body Report, US – 1916 Act, para. 150.
35
Panel Report, US – 1916 Act (EC), paras. 6.33-6.34. See also Panel Report, US – 1916 Act (Japan),
paras. 6.33-6.34.
33
34
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In our Report in European Communities – Hormones, we stated:
'Although Article 12.1 and Appendix 3 of the DSU do not specifically
require the Panel to grant … ['enhanced' third party rights] to the United
States, we believe that this decision falls within the sound discretion and
authority of the Panel, particularly if the Panel considers it necessary for
ensuring to all parties due process of law.'
A panel's decision whether to grant 'enhanced' participatory rights to third parties is
thus a matter that falls within the discretionary authority of that panel. Such
discretionary authority is, of course, not unlimited and is circumscribed, for example,
by the requirements of due process. In the present cases, however, the European
Communities and Japan have not shown that the Panel exceeded the limits of its
discretionary authority. We, therefore, consider that there is no legal basis for
concluding that the Panel erred in refusing to grant 'enhanced' third party rights to
Japan or the European Communities."36
35.
In US – Shrimp (Thailand) and US – Customs Bond Directive, the DSB established two
different Panels, which later on were composed by the same members. On 9 February 2007,
Thailand and India sent separate letters to the Chairman of the two Panels requesting enhanced
third-party rights in each other's proceedings. On 15 February 2007, the Chairman met with the
parties in a joint organisational meeting to hear comments on the proposed Timetable and Panel
Working Procedures. At that meeting, as well as in a letter dated 16 February 2007, the United
States argued that granting enhanced third-party rights to Thailand and India was not necessa ry in
the instant cases. After having heard the parties' views, the Panel decided not to grant enhanced
third-party rights to India and Thailand but instead, opted for a practical approach aimed at
ensuring that the parties to both disputes enjoyed adequa te opportunity to participate in the
proceedings where appropriate. Thus, on 23 February 2007, the Panel sent to the parties a joint
Timetable as well as separate, albeit similarly worded, Working Procedures. In this joint
communication, the Panel informed the parties that it had decided the following:
"[The Panel] intends to conduct both proceedings so as to ensure that the parties who
are also third parties in each other's proceedings, have adequate opportunity and
ability to participate to the fullest extent in a manner which is compatible with the
provisions of the DSU. To this end, after having heard the parties' views, the Panel
intends to take the following steps:
(i)
holding consolidated
(Thailand, India and US);

substantive

meetings

with

the

parties

(ii)
allowing the complainants during the joint meetings to comment on
each others' argumentation, provided they limit themselves to those
claims they have in common;
(iii) holding separate Third-Party Sessions, starting with DS343 and
asking the Members which are not third-parties to DS345 (i.e., Chile,
Mexico, Korea and Viet Nam) to leave the meeting room once the ThirdParty Session for DS343 is over. Note that since Thailand and India are
third parties to each other's cases, and parties in their own, they would
be in the room during the entirety of the joint meetings, including third
party sessions;
(iv) not allowing submissions in one case to be deemed to be submitted
in the other case. The parties could however attach to their third party
submissions, their submissions made as parties in the case in which they
are complaining party;
(v)

36

issuing separate reports;

Appellate Body Report, US – 1916 Act, paras. 139-150.
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(vi) allowing all parties to respond to all questions posed by the Panel in
writing."37
36.
In US – Washing Machines, the Panel declined a request for enhanced third-party rights,
on the ground that "significant overlap" between the issues in parallel proceedings does not justify
granting such enhanced rights:
"Regarding China's assertion that there is 'significant overlap' between the issue s that
are likely to arise in DS464 and 471, the Panel notes that similarity of the legal issues
between cases has not been a criterion to grant enhanced third-party rights to a third
party in one case that is also the complainant in another case. Moreover , the Panel
notes that China did not request, pursuant to Article 9.3 of the DSU, that the same
panelists should serve on both the DS464 and DS471 cases. This would have ensured
a harmonized timetable between the cases."38
1.6.4 Table showing decisions on enhanc ed third-party rights requests and factors
considered
37.
The following table provides information on all WTO proceedings where enhanced thirdparty rights have been requested. It includes all cases in which reports were circulated prior to
31 December 2020.
DS No.

Case / Reference

Decision on enhanced
third-party rights
requested

DS27

Panel Reports, EC Bananas III, paras.
7.4-7.9 and 8.2,
adopted 25
September 1997

(i) granted right to observe
entirety of first and second
meeting with parties, and
make brief statement at
second meeting
(ii) denied request for
enhanced participation in
interim review process

Factors considered

(i) whether challenged measures
have significant economic effect
on certain third parties
(ii) whether economic benefits to
certain third parties from
international treaty between them
and respondent
(iii) whether enhanced third-party
rights granted in prior related
proceedings
(iv) whether a disputing party
supported request
(v) whether granting request
would blur the distinction between
parties and third parties

DS26,
DS48

37
38

Panel Reports, EC Bananas III
(Article 21.5 – US)
/ EC – Bananas III
(Article 21.5 –
Ecuador II), para.
1.5, para. 7.722

(i) granted right to be present
during entirety of meeting
with parties and be able to
ask questions of parties at
meeting

Panel Reports, EC
– Hormones (US),
para. 8.15, and EC
– Hormones
(Canada), paras.
8.12-8.20, adopted
13 February 1998

(i) granted right to see all
submissions of the parties

(i) whether challenged measures
have economic and social effects
on certain third parties

(ii) granted right to receive all
submissions, including
responses to questions

(ii) granted right to
participate in the meeting
with scientific experts

(i) whether there were practical
reasons for doing so in the light of
a parallel case with same
measures, same panelists and
same scientific experts

(iii) granted right to attend
second meeting with parties

Panel Reports, US – Shrimp (Thailand) / US – Customs Bond Directive, paras. 7.3-7.4.
Panel Report, US – Washing Machines, para. 1.12.
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DS No.

Case / Reference

Decision on enhanced
third-party rights
requested
and make brief statement

Factors considered

(iv) granted access to all of
the submissions and
information submitted to the
panel

DS136,
DS162

DS246

Appellate Body
Report, EC –
Hormones, paras.
150-154, adopted
13 February 1998

Upheld

Upheld

Decisions of the
Arbitrators, EC –
Hormones
(Canada) (Article
22.6 – EC) / EC –
Hormones (US)
(Article 22.6 – EC),
para. 7, circulated
12 July 1999

(i) granted right to attend and
make a statement at each
other's hearings

(i) whether decision would affect
rights in parallel case

Panel Reports, US
– 1916 Act (EC),
paras. 6.29-6.36,
and EC – 1916 Act
(Japan), paras.
6.29-6.35, adopted
26 September
2000

(i) denied request to receive
all submissions and attend all
meetings

Appellate Body
Report, US – 1916
Act, paras. 139150, adopted 26
September 2000

Upheld

Upheld

Panel Report, EC –
Tariff Preferences,
para. 7.1 and
Annex A, adopted
20 April 2004

(i) granted right to observe
first and second meetings
with parties and make a brief
statement during the second
meeting

(i) whether challenged measures
have significant economic effect
on certain third parties

(ii) granted right to receive
written submissions in each
other's hearings

(ii) whether any prejudice to
respondent

(i) whether granting request would
blur the distinction between
parties and third parties
(ii) whether circumstances were
similar to or distinguishable from
those in EC – Hormones

(ii) granted right to receive
second written submissions

(ii) whether certain third parties
maintain similar measures that
could be affected by outcome of
case
(iii) whether granting request
would blur the distinction between
parties and third parties

DS267

Panel Report, US Upland Cotton,
paras. 7.11-7.13
and Annex L-1.7,
adopted 21 March
2005

(i) denied request to receive
parties' oral statements at the
first meeting
(ii) denied request to provide
comments on parties'
responses to panel questions

(i) whether a disputing
supported request

party

(ii)
whether
enhanced rights
requested necessary for third
parties to express their views in a
meaningful fashion
(iii) the timing of the request for
enhanced third-party rights

DS265,
DS266,
DS283

Panel Reports, EC Export Subsidies
on Sugar, paras.
2.5-2.9, adopted

(i) granted right to observe
entirety of first and second
meetings
(ii) granted right to receive
17

(i) whether economic situation of
any
third
party
would
be
specifically affected by outcome of
the dispute
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DS No.

Case / Reference
19 May 2005

Decision on enhanced
third-party rights
requested
parties' second written
submissions and responses to
questions

Factors considered

(ii) whether granting request
would blur the distinction between
parties and third parties

(iii) denied request to present
arguments at the second
meeting with the parties
DS343,
DS345

Panel Reports, US
- Shrimp
(Thailand) / US Customs Bond
Directive, adopted
1 August 2008,
paras. 7.3-7.4

(i) denied request for
enhanced third-party rightsby complainants in each
other's parallel proceedings,
but held consolidated
meetings, allowing all parties
to respond to all questions
posed by the Panel

(i) most practical way to provide
adequate
opportunity
to
participate in parallel proceedings
where appropriate

DS392

Panel Report, US Poultry (China),
para. 7.58,
adopted 25
October 2010

(i) denied request for
enhanced third-party rights

(i) whether a party supported the
request for enhanced third-party
rights

Panel Report, EC
and certain
member States Large Civil Aircraft,
paras. 7.1667.168, adopted 1
June 2011

(i) denied request to attend
entirety of all meetings

DS316,
DS347

(ii) whether granting enhanced
third-party rights necessary to
fully take into account the views
and interests of third parties

(ii) denied request to present
arguments at the meetings
with parties
(iii) denied request to receive
all submissions including
answers to questions

(i) whether third party produces
and/or has trade interests in the
products at issue
(ii) whether third party maintains
similar
measures
to
those
challenged
(iii)
whether
prior
WTO
proceedings in which third party
was a party involved the same
product
(iv) whether measures at issue
have significant economic or trade
policy effect on third party
(v) whether third party's systemic
interest in the interpretation of
provisions at issue differentiates it
from other Members
(vi) whether a party supported
request for enhanced third-party
rights

DS353

Panel Report, US –
Large Civil Aircraft
(2nd complaint),
paras. 7.14-7.18,
circulated 31
March 2011

(i) denied request to attend
entirety of all meetings
(ii) denied request to present
arguments at the meetings
with parties
(iii) denied request to receive
all submissions including
answers to questions

(i) whether third party produces
and/or has trade interests in the
products at issue
(ii) whether third party maintains
similar
measures
to
those
challenged
(iii)
whether
prior
WTO
proceedings in which third party
was a party involved the same
product
(iv) whether measures at issue
have significant economic or trade
policy effect on third party
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DS No.

Case / Reference

Decision on enhanced
third-party rights
requested

Factors considered

(v) whether third party's systemic
interest in the interpretation of
provisions at issue differentiates it
from other Members
(vi) whether a party supported
request for enhanced third-party
rights
DS394,
DS395,
DS398

Panel Report,
China – Raw
Materials, para.
1.7, circulated 5
July 2011

(i) denied request for
participation in second
meeting with parties

(i) whether granting enhanced
rights would lead to delays in the
proceedings and amendments to
the timetable

DS415,
DS416,
DS417,
DS418

Panel Report,
Dominican
Republic –
Safeguard
Measures, paras.
1.7-1.8, circulated
31 January 2012

(i) denied request to have
access to written submissions,
written versions of oral
submissions and evidence
submitted at the second
substantive meeting

(i) whether a measure at issue has
any significant effect on third
party

(ii) denied request to attend
second substantive meeting
with parties and to present
oral arguments and ask
questions at that meeting
(iii) denied request to receive
copies of the summary of
arguments in the factual part
of the Report

(ii) whether the requesting third
party is in a particular position
with respect to the respondent
compared to other third parties
that did not make request for
enhanced third-party rights
(iii) whether third-party rights
under the DSU are insufficient to
protect the interest of third parties
(iv) whether granting enhanced
third-party rights results in delays
in the timetable
(v) whether parties agree with the
request for enhanced third-party
rights
(vi) whether other third parties
support the request
(vii) whether granting enhanced
third-party rights blurs the
distinction between parties and
third parties

DS384,
DS386

Panel Reports, US
– COOL, para. 2.7,
circulated 18
November 2011

(i) granted right to participate
in first and second
substantive meetings with
parties

(i) comments from parties

(ii) granted right to access
parties' first and second
written submissions
(iii) granted right in both first
and second substantive
meetings to ask questions to
parties and other third parties
without any obligation to
respond on the part of parties
and other third parties
DS412,
DS426

Panel Reports,
Canada –
Renewable Energy
/ Canada – Feed-in

(i) granted right to attend the
entirety of all substantive
meetings between with
parties
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DS No.

Case / Reference

Tariff Program,
para. 1.11,
circulated 19
December 2012
DS400,
DS401

DS431,
DS432,
DS433

Decision on enhanced
third-party rights
requested
(ii) granted right to receive
copies of the parties' written
submissions made in advance
of the issuance of the interim
report to parties

Panel Reports, EC
– Seal Products,
paras. 1.15–1.16,
circulated 25
November 2013

(i) denied request to attend
both substantive meetings
and receive all written
submissions

Panel Reports,
China – Rare
Earths, para. 7.77.10, circulated 26
March 2014

(i) denied request to receive
copies of the parties' written
submissions, their oral
statements, rebuttals, and
answers to questions from the
Panel and each other, in all
stages of the proceedings

Factors considered

(i) Request for enhanced thirdparty rights made by complainant
instead of third party

(ii)
denied
request
to
participate
in
second
substantive meeting

(ii) denied request to be
present during the entirety of
all substantive meetings with
parties
(iii) denied request to make a
second written submission,
and/or to present an oral
statement, in a special
session set aside for this
purpose, during the second
substantive meeting, should
such a special session be held

(i) whether third party participates
in the market sector in question
(ii) whether third party maintains
similar measures
(iii) whether third party's interests
are different from any other WTO
Members
(iv) whether granting enhanced
third-party rights results in delays
(v) whether parties unanimously
rejected the request
(vi) whether the request imposes
additional burden on parties
(vii) whether there is a risk of
blurring the distinction between
parties and third parties

(iv) denied request to review
draft summary of its own
arguments in the descriptive
part of the Panel Report
DS437

Panel Report, US –
Countervailing
Measures (China),
para. 1.13,
circulated 14 July
2014

(i) denied request to grant
enhanced third-party rights

(i) "significant legal and systemic
interests" is not ground for
granting enhanced third-party
rights

DS438,
DS444,
DS445

Panel Reports,
Argentina – Import
Measures, paras.
1.23-1.24,
circulated 22
August 2014

(i) denied request to receive
copies of all submissions and
statements of parties
preceding issuance of the
interim report, including
responses to Panel questions

(i) "considerable systemic interest"
is not ground for granting
enhanced third-party rights

(ii) denied request to be
present during the entirety of
all substantive meetings with
the parties

DS384,
DS386

Panel Reports, US
– COOL (Article

(i) granted right to be present
during the entirety of the
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DS No.

Case / Reference

21.5 – Canada and
Mexico), paras.
1.15-1.16,
circulated 20
October 2014

Decision on enhanced
third-party rights
requested
substantive meeting with the
parties

Factors considered

(ii) granted right to ask
questions at the substantive
meeting, at the invitation of
the Panel, to parties or other
third parties without any
obligation to respond on the
part of parties or other third
parties
(iii) granted right to access
Panel's written questions to
parties and each party's
written answers to questions
after the substantive meeting
of the Panel

DS381

Panel Report, US –
Tuna II (Mexico)
(Article 21.5 –
Mexico), paras.
1.7-1.8, circulated
14 April 2015

(i) denied request to be
present throughout the
meeting to comment, at the
invitation of the Panel, on
matters arising during the
meeting; to receive copies of
any questions to parties, their
responses and comments;
and to be present at any
subsequent meeting of the
compliance panel with the
parties

(i) whether the parties agree on
enhanced third-party rights

DS464

Panel Report, US –
Washing Machines,
paras. 1.11-1.12,
circulated 11
March 2016

(i) denied request to receive
all submissions of parties at
the time they are submitted
to the Panel

(i) "significant overlaps" between
the issues in parallel proceedings
is not ground for granting
enhanced third-party rights

(ii) denied request to have
access to any other
information submitted to the
Panel
(iii) denied request to be
present during the entirety of
all meetings of the parties
(iv) denied request to ask
questions to the parties at
meetings
(v) denied request to make a
short statement at all
meetings with the parties

DS456

Panel Report, India
– Solar Cells,
paras. 7.32-7.35,
circulated 24
February 2016

(i) denied request to receive
electronic copies of all of
parties' written submissions,
oral statements, and answers
to Panel questions up to
immediately prior to the
issuance of the interim report
(ii) denied request to be
present during the entirety of
all substantive meetings of
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DS No.

Case / Reference

Decision on enhanced
third-party rights
requested
the Panel with the parties

Factors considered

(iii) denied request to respond
to questions from the Panel
throughout the proceedings
(iv) denied request to have
the option to file written
submissions before, and make
an oral statement during, the
second substantive meeting
of the Panel, in addition to the
first substantive meeting
DS492

Panel Report, EU –
Poultry Meat
(China), paras.
7.32 -7.49,
circulated 28
March 2017

(i) granted right to be present
and observe the entirety of
first and second substantive
meetings with the parties
(ii) granted right to receive
parties' first and second
written submissions, written
responses to questions and
comments thereupon

(i) whether third parties' economic
benefits are directly implicated by
the measure at issue
(ii) whether there is a risk of
blurring the distinction between
parties and third parties

(iii) denied request to ask
questions to parties or other
third parties without any
obligation to respond on the
part of the parties or other
third parties
DS477,
DS478

Panel Report,
Indonesia – Import
Licensing Regimes,
paras. 1.10 and
7.1, circulated 22
December 2016

(i) denied request to receive
an electronic copy of all
submissions and statements
of parties, including
responses to panel questions,
up to the issuance of the
interim report

(i) whether third parties' interests
are different from collective
interests of WTO Members
(ii) whether parties unanimously
objected to the granting of
enhanced third- party rights

(ii) denied request to be
present during the entirety of
all substantive meetings of
the panel with the parties
DS480

Panel Report, EU –
Biodiesel
(Indonesia), Annex
D-2, circulated 25
January 2018

(i) denied request to be
present in all substantive
meetings of the Panel with
the parties

(i) an overlap between WTO
provisions and claims in different
disputes does not justify granting
enhanced third-party rights

(ii) denied request to receive
electronic copies of the
Panel's written questions to
the parties, all submissions
and statements of the parties,
including responses to the
Panel's questions, up to the
issuance of the interim report

(ii) allowing the submissions of
factual evidence by the parties
after the first substantive meeting
does not justify granting enhanced
third-party rights

(iii) denied request to respond
to written questions from the
Panel during the proceedings,
up to immediately prior to the
issuance of the Interim
Report
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DS No.

Case / Reference

DS435

Panel Reports,
Australia –
Tobacco Plain
Packaging paras.
1.42-1.45,
circulated 28 June
2018

DS441
DS458
DS467

DS491

Panel Report, US –
Coated Paper
(Indonesia), Annex
D-1, circulated 6
December 2017

Decision on enhanced
third-party rights
requested
(i) granted right to access to
the parties' rebuttal
submissions
(ii) granted right to access to
the final written versions of
the parties' opening and
closing statements at the first
and second substantive
meetings
(i) denied request to receive
an electronic copy of all
submissions and statements
of the parties, including
responses to the Panel's
questions, up to the issuance
of the interim report
(ii) denied request to be
present during the entirety of
all meetings of the Panel with
the parties

DS495

Panel Report,
Korea –
Radionuclides,
paras. 1.14-1.17,
circulated 22
February 2018

(i) denied request to receive
an electronic copy of all
submissions and statements
of the parties, including
responses to the Panel's
questions, up to the issuance
of the interim report

Factors considered

(i) the economic interest in the
production of, and trade in,
tobacco products
(ii) the potential trade policy
impact of the dispute

(i) the interest invoked as a
possible ground for granting
enhanced third-party rights does
not relate to the matter in the
dispute
(ii) no evidence provided that
granting these rights would ensure
the protection of third-party rights
more than what is already
provided under the DSU
(i) systemic interest is not enough
for granting enhanced third-party
rights

(ii) denied request to be
present during the entirety of
all substantive meetings of
the Panel with the parties
DS512

Panel Report,
Russia – Traffic in
Transit, Annex B-1,
circulated 5 April
2019

(i) granted right to attend the
portions of the party session
during the first substantive
meeting in which the parties
deliver their opening and
closing oral statements

(i) these proceedings present an
exceptional situation, this is the
first occasion on which a WTO
dispute settlement Panel will
interpret Article XXI(b)(iii) of the
GATT 1994

(ii) granted the right to
receive the provisional and
final versions of the parties'
opening and closing oral
statements

(ii) Factual issues that potentially
relate to the foreign policy and
security interests of the parties

(iii) denied request to receive
all submissions by the parties
to the Panel
(iv) denied request to be
present during the entirety of
the first and second
substantive meetings of the
Panel
(v) denied request to make a
statement at the second
substantive meeting
(vi) denied request to have
23

WTO ANALYTICAL INDEX
DSU – Article 10 (Jurisprudence)

DS No.

Case / Reference

Decision on enhanced
third-party rights
requested
the opportunity to respond to
questions from the Panel to
the parties and other third
parties

DS529

Panel Report,
Australia – Anti –
Dumping Measures
on A4 Copy Paper

(i) denied receipt of all
written submissions and
answers of the parties, up to
the issuance of the interim
report
(ii) denied the opportunity to
submit first and second
written submissions and to
respond to the Panel's
questions in writing
(iii)denied participation during
the entirety of all substantive
meetings with the Panel and
the opportunity to make brief
statements at such meetings
(iv)denied the request to
observe the second
substantive meeting of the
Panel with the parties

Factors considered

(i) whether the justifications
identified in the requests present
compelling circumstances that
would warrant granting enhanced
rights over the objection of a
disputing party
(ii)whether there is a parallel
proceeding similar to the dispute
at hand
(iii)whether significant economic
effects exist
(iv)the existence of a "particular
market situation"
(v)whether the existence of
significant legal or systemic
interests is a sufficient reason to
grant additional third-party rights

1.7 Extent to which panels may draw upon third-party submissions
38.
In Chile – Price Band System, the Appellate Body found that the Panel erred in finding a
violation of a provision in respect of which the complainant, Argentina, had made n o claim. In the
course of its reasoning, the Appellate Body stated that:
"Argentina contends also that two third parties—the United States and the European
Communities—'provided argumentation regarding the second sentence of Article
II:1(b).' In support of this contention, Argentina cites those third parties' responses
to Question 3 posed by the Panel. However, even if these responses could be
interpreted in the way Argentina would have us do—an issue which we need not
decide in this appeal—these responses could not, in any event, assist Argentina in
making a claim under the second sentence of Article II:1(b). These are the statements
of third parties to this dispute. Third parties to a dispute cannot make claims. It was
for Argentina, as the claimant, to make its claim; Argentina cannot rely on third
parties to do so on its behalf. Moreover, we note that Argentina did not adopt these
arguments of the third parties in subsequent proceedings." 39
39.
In Argentina – Poultry Anti-Dumping Duties, Argentina asserted that Brazil failed to act in
good faith by first challenging Argentina's anti-dumping measure before a MERCOSUR Ad Hoc
Tribunal and then, having lost that case, initiating WTO dispute settlement proceedings against the
same measure. The Panel noted that:
"Argentina has made it clear that it is not invoking the principle of res judicata. Even
though Paraguay considers this principle relevant to these proceedings, Paraguay, as
a third party, does not have the right to determine the scope of any preliminary is sues
to be examined by us."40

39
40

Appellate Body Report, Chile – Price Band System, para. 163.
Panel Report, Argentina – Poultry Anti-Dumping Duties, fn 53.
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40.
In EC – Trademarks and Geographical Indications, Mexico requested that the Panel make a
suggestion pursuant to Article 19.1, and argued that there is no requirement that a request for
such a suggestion must be forwarded by one of the parties. The Panel stated:
"The Panel takes note of Mexico's request. The issue of the product coverage of the
Regulation is not challenged by the claims in this dispute and is therefore outside the
Panel's terms of reference. However, Mexico's attention is drawn to Article 10.4 of the
DSU."41
41.
In US – Upland Cotton, the Panel considered that information provided by a third party
cannot alleviate a complainant's evidentiary burden:
"Neither party suggests that evidence provided by a third party may al leviate the
complainant's burden to establish a prima facie case. We agree entirely. Information
supplied by third parties in support of their allegations may constitute evidence, in
terms of additional context and support, that we may take into account in conducting
an objective assessment of the matter before us."42
42.
In US – Upland Cotton (Article 21.5 – Brazil), the European Communities submitted that
the Panel had not been properly composed. The Panel responded that "it is not within [the Panel's ]
authority under the DSU to make a 'finding or ruling' on an issue that has not been raised by any
of the parties to the dispute and which concerns the application by the WTO Director-General of
the DSU provisions regarding panel composition." 43
43.
In Australia – Apples, Australia objected to the fact that a number of the Panel's proposed
questions to scientific experts addressed issues raised solely in the United States' third-party
submission. Australia argued that as third parties are not parties to the dispute, their submissions
cannot constitute evidence and argument that can be used by either party to make the case for it.
The Panel considered that it was proper to draw on third-party submissions in posing questions to
the scientific experts, and stated that:
"[O]nce a claim is properly put before a panel and the complaining party has
submitted its arguments and articulated its complaint, the panel has broad powers of
investigation in order to make an objective assessment of the matter. At that point, a
panel is not limited by the arguments made by the parties to a dispute; it may
develop its own arguments, and it can certainly consider the arguments made by thir d
parties. Australia's proposition that a panel is precluded from considering information
put forward by a third party is contrary to the panel's duty to make an objective
assessment of the matter. It would also constitute a breach of the rights granted
under the DSU to third parties in WTO dispute settlement. Article 10.2 of the DSU
provides that third parties "shall have an opportunity to be heard by the panel and to
make written submissions to the panel". The Appellate Body has noted in this respect
that, not only have third parties the right to make submissions in a dispute, but
panels have the legal obligation to consider them. …
In other words, the rights of a third party to make submissions to a panel and the
duty of a panel to take into account relevant information provided by a third party in
its submission are two sides of the same coin. If panels were prevented from
considering information provided by a third party, including arguments and evidence,
then third party rights under the DSU would be illusory.
As noted above, under the Panel's Working Procedures, the Panel was ultimately
responsible for deciding on the questions that it would pose to the experts. Nothing
prevented the Panel from using information, including arguments and evidence,
provided in the submission of a Third Party. Nothing would subsequently prevent the
Panel from using such information for the purpose of performing its objective
assessment of the matter. Nor would the Panel be prevented from using information
41
Panel Reports, EC – Trademarks and Geographical Indications (Australia), para. 7.86, and EC –
Trademarks and Geographical Indications (US), para. 7.35.
42
Panel Report, US – Upland Cotton, para. 6.54.
43
Panel Report, US – Upland Cotton (Article 21.5 – Brazil), para. 8.28.
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provided by the experts in response to the Panel's questions, or in response to
questions posed by the Parties themselves during the meeting with the experts, as
long as this information is relevant to the matter that is within the Panel's terms of
reference."44
1.8 Third-party rights in different stages of WTO dispute settlement proceedings
1.8.1 Third-party rights in preliminary ruling proceedings
44.
In Canada – Wheat Exports and Grain Imports, the Panel, after consulting the parties to
the dispute in accordance with Article 12.1 of the DSU, decided, in a preliminary ruling, that the
third parties to this dispute were to be invited to participate in the proceedings up to the time the
Panel issued its preliminary rulings on the requests made by Canada concerning the consistency
with Article 6.2 of the DSU of the United States' request for the establishment and certain
additional procedures proposed by Canada for the protection of proprietary or commercially
sensitive information. As regards the extent of this participation, the Panel decided as follows:
"(a) third parties shall receive the preliminary written submissions of the partie s to
the dispute;
(b)
third parties shall have an opportunity to make preliminary written submissions
to the Panel for purposes of commenting on the parties' preliminary written
submissions; and
(c)
third parties shall have an opportunity to be heard by the Panel on the issues
raised in the parties' preliminary written submissions." 45
45.
The Panel in US – Upland Cotton also decided that third parties should play a role in the
"initial stage" of that proceeding, which concerned the preliminary question of whethe r Brazil's
claims were precluded by virtue of the "peace clause" in Article 13 of the Agree ment on
Agriculture:
"With respect to the participation of third parties in these Panel proceedings, we have
carefully considered the parties' comments at this morning's organizational meeting.
In exercise of our discretion to manage these Panel proceedings, we continue to
believe that it would be appropriate in this case for the third parties to have access to
the parties' initial written comments (and any written co mments the parties may
make on each others' comments) as well as to have the ability to submit any written
comments they themselves may have on the issue that we have identified above. The
Panel considers that such third party participation in this initial stage of the Panel
proceedings is appropriate for the following reasons.
The Panel is aware of the provisions of Article 10.3 of the DSU, which states that third
parties shall receive the submissions of the parties to the dispute to the first meeting
of the Panel. We would also observe that the factual circumstance that presents itself
here is not itself specifically addressed by the DSU. In our view, the legal issue that
the Panel has asked the parties to address in their initial briefs will necessarily h ave
ramifications for the remainder of the Panel proceedings, including the scope of the
first substantive meeting, at which third parties will participate.
We therefore invite the parties to serve also on the third parties their initial briefs and
any responding comments. The Panel will also invite third parties to submit any
written comments they might have concerning the initial phase of these
proceedings."46

44
45
46

Panel Report, Australia – Apples, paras. 7.76-7.78.
Panel Report, Canada – Wheat Exports and Grain Imports, para. 6.6.
Panel Report, US – Upland Cotton, para. 3.
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1.8.2 Third-party rights in Article 21.5 proceedings
46.
In Australia – Automotive Leather II (Article 21.5 – US), the working procedures adopted
by the Panel provided, inter alia, for only one meeting with the parties, to be held in conjunction
with the third party session. The procedures also provided for third parties to receive only the first
submissions, and not the rebuttal submissions, of the parties. The European Communities objected
and argued that since in this case there was to be only one meeting of the Panel, at which the
Panel would be considering both submissions of each party, the third partie s, in accordance with
Article 10.3 of the DSU, should receive all of the parties’ submissions. The Panel, in a preliminary
ruling, rejected the European Communities' request as follows:
"[T]he Panel indicated that it had decided not to change the existing working
procedures which provide for third parties to receive the first written submissions of
the parties, but not the rebuttals. The Panel stated that if it had decided to hold two
meetings with the parties, as is the normal situation envisioned in App endix 3 of the
DSU, third parties would have received only the written submissions made prior to the
first meeting, but not rebuttals or other submissions made subsequently. Thus, in the
more usual case, third parties would be in the same position as they were in this case
with respect to their ability to present views to the panel. In the view of the Panel,
the procedure it had established conformed more closely with the usual practice than
would be the case if third parties received the rebuttals, and w as in keeping with
Article 10.3 of the DSU in a case where the Panel holds only one meeting."47
47.
In Australia – Salmon (Article 21.5 – Canada), the Panel also followed the approach above
and denied the European Communities' request to allow the third parties access to second written
submissions.48
48.
In Canada – Dairy (Article 21.5 – New Zealand and US), however, the Panel decided, in a
preliminary ruling, to allow third parties access to the second written submissions of the parties on
the following grounds:
"In the Panel's view, the object and purpose of Article 10.3 of the DSU is to allow thir d
parties to participate in an informed and, hence, meaningful, manner in a session of
the meeting with the parties specifically set aside for that purpose. Third parties can
only do so if they have received all the information exchanged between the parties
before that session. Otherwise, third parties might find themselves in a situation
where their oral statements at the meeting become partially or totally irrelevant or
moot in the light of second submissions by the parties to which third parties did not
have access. Without access to all the submissions by the parties to the dispute to the
first meeting of the panel, uninformed third party submissions could unduly delay
panel proceedings and, as rightly emphasised by the EC and supported by Mexico,
could prevent the Panel from receiving 'the benefit of a useful contribution by third
parties which could help the Panel to make the objective assessment that it is required
to make under Article 11 of the DSU'."49
49.
In US – FSC (Article 21.5 – EC), the Panel, in a preliminary ruling, did not follow the
position of the Panel in Canada – Dairy (Article 21.5 – New Zealand and US) and denied access to
second written submissions to third parties on the grounds that it was not permitted by
Article 10.3 of the DSU. However, the Appellate Body disagreed with the Panel on the grounds tha t
Article 10.3 requires that third parties are provided with all of the submissions made by the parties
up to the time of the first panel meeting "whether that meeting is the first of two panel meetings,
or the first and only panel meeting":
"Article 10.3 of the DSU is couched in mandatory language. By its terms, third partie s
'shall' receive 'the submissions of the parties to the first meeting of the panels'.
(emphasis added) Article 10.3 does not say that third parties shall receive 'the first
submissions' of the parties, but rather that they shall receive 'the submissions' of the
parties. (emphasis added) The number of submissions that third parties are entitled
47
48
49

Panel Report, Australia – Automotive leather II (Article 21.5 – United States), para. 3.9.
Panel Report, Australia – Salmon (Article 21.5 – Canada), paras. 7.5-7.6.
Panel Report, Canada – Dairy (Article 21.5 – New Zealand and US), para. 2.34.
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to receive is not stated. Rather, Article 10.3 defines the submissions that third parties
are entitled to receive by reference to a specific step in the proceedings – the first
meeting of the panel. It follows, in our view, that, under this provision, third parties
must be given all of the submissions that have been made by the parties to the panel
up to the first meeting of the panel, irrespective of the number of such submissions
which are made, including any rebuttal submissions filed in advance of the first
meeting. "50
50.
The Panel in Thailand – Cigarettes (Philippines) (Article 21.5 – Philippines II) agreed to
give third parties access to the final report issued to the parties in the first compliance
proceedings, before its translation and circulation to all Members, in order to allow such third
parties to participate in the second round of compliance proceedings in a meaningful manner. The
Panel summarized the rationale behind this decision as follows:
"[T]he Panel recalls that it is well established that 'the DSU, and in particular its
Appendix 3, leave panels a margin of discretion to deal, always in accordance with due
process, with specific situations that may arise in a particular case and that are not
explicitly regulated'. The Panel is required to deal with a situation that is not explicitly
regulated by the DSU or any other applicable rules, and it falls within the authority of
the Panel to adopt appropriate arrangements to de al with this situation in accordance
with due process and following consultation with the parties pursuant to Article 12.1 of
the DSU. The Panel is mindful that 'due process requires a balancing of various
interests, including systemic interests as well as those of the parties, and both general
and case-specific considerations'. The Panel has given careful consideration to the
particular circumstances of the case and the parties' views, while engaging in a
balancing exercise taking into account how each of the alternative options before the
Panel would impact on the rights and interests of the third parties, the Panel, the
parties, and the WTO membership at large. In the particular circumsta nces of this
case, the Panel considers that due process is best serv ed by granting the third parties
access to the contents of the confidential Final Report of the Panel in the Philippines'
first recourse to Article 21.5 of the DSU, subject to the conditions set forth in the
enclosed additional procedures adopted by the Pa nel.
…
The Panel considers that meaningful third-party participation in this proceeding is
instrumental to the Panel's own function of making an objective assessment of the
matter before it, and in particular to ensuring that the Panel arrives at the correct
legal interpretation of the provisions of the WTO agreements . This again favours
granting third parties access to non-redacted versions of the parties' submissions, as a
means of ensuring that the third parties can provide meaningful views on the partie s'
legal arguments.
…
This procedural ruling is not meant to suggest otherwise, or to open the door to
panels, parties or third parties receiving advance copies of panel reports in transla tio n
whenever two different proceedings have overlapping subject-matter. In the
circumstances of this case, the disputing parties and the Panel already have the Final
Report, and will refer to it in their submissions to the Panel. The decision to grant
third-party access to the Final Report has not been taken because of the degree of
overlapping subject-matter as an autonomous consideration, but rather because the
Panel expects that by virtue of the overlapping subject-matter between the two
compliance proceedings, the parties' submissions in the second compliance proceeding
will refer to the Final Report from the first compliance proceeding in a manner that will
necessitate third-party access to the contents of the Final Report if they are to
participate in the second compliance panel proceeding in a full and meaningful
fashion. In order words, the principal reason for granting third-party access to the

50

Appellate Body Report, US – FSC (Article 21.5 - EC), para. 245.
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Final Report is simply to enable the third parties to have access to, understand, and
meaningfully comment on the submissions of the parties."51
1.8.3 Third-party rights in Article 22.6 arbitrations
51.
In EC – Bananas III (US) (Article 22.6 – EC), Ecuador requested the Arbitrators to accord
it third-party status in light of its special interest in the proceedings. The Arbitrators, however, in
light of the absence of provisions for third-party status under Article 22 of the DSU and given that
they did not believe that Ecuador's rights would be affected by this proceeding, declined Ecuador's
request.52
52.
In EC – Hormones (US) (Article 22.6 – EC) and in EC – Hormones (Canada) (Article 22.6 –
EC), the United States and Canada respectively had requested the Arbitrators to accord them
third-party rights in each other's arbitration procedures. On this occasion, the Arbitrators recalling
their discretion to decide on procedural matters under Article 12.1 of the DSU and the absence of a
reference to third-party participation in Article 22, did grant the authorization on the grounds that
the rights of the United States and Canada may be affected in both arbitration proceedings:
"The US and Canada are allowed to attend both arbitration hearings, to make a
statement at the end of each hearing and to receive a copy of the written submissions
made in both proceedings.
The above ruling was made on the following grounds.
•
DSU provisions on panel proceedings, referred to by analogy in the arbitrators'
working procedures, give the arbitrators discretion to decide on procedural matters
not regulated in the DSU (Article 12.1 of the DSU) in accordance with due process.
The DSU does not address the issue of third-party participation in Article 22
arbitration proceedings.
•

US and Canadian rights may be affected in both arbitration proceedings:
First, the estimates for high quality beef ('HQB') exports, foregone
because of the hormone ban, are to be based on a tariff quota that
allegedly needs to be shared between Canada and the US.
A
determination in one proceeding may thus be decisive for the
determination in the other.
Second, several methodologies are proposed to calculate lost export
opportunities. Given the fact that the product scope (HQB and edible
bovine offal ('EBO')) and relevant trade barriers (hormone ban and HQB
tariff quota) are the same in both proceedings, both arbitration panels
(composed of the same three individuals) may consider it necessary to
adopt the same or very similar methodologies. This is all the more
necessary because the arbitrators are called upon to arrive at a specific
determination on the amount of nullification and impairment caused by
the ban. They are therefore not limited, as in most panel proceedings, to
ruling only on the consistency of the amounts propo sed by the US and
Canada with DSU provisions. Due process thus requires that all three
parties receive the opportunity to comment on the methodologies
proposed by each of the parties.

•
In contrast, the EC has not shown how third-party participation would prejudice
its rights.
No specific arguments were made demonstrating that third party
participation would substantially impair the EC's interests or due pro cess rights."53

WT/DS371/24, paras. 4.5, 4.7 and 4.11.
Decision by the Arbitrators, EC – Bananas III (US) (Article 22.6 - EC), para. 2.8.
53
Decisions by the Arbitrators, EC – Hormones (US) (Article 22.6 – EC) / EC – Hormones (Canada)
(Article 22.6 – EC), para. 7.
51
52
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53.
In Brazil – Aircraft (Article 22.6 – Brazil), Australia requested that it be granted the
authorization to participate as a third party in the Article 22.6 arbitration in light of its participation
in that capacity in the Article 21.5 Panel. The Arbitrators declined this request and noted the
absence of a specific provision, in Article 22, on third-party rights:
"[W]e informed Australia that we declined its request. Our decision took into account
the views expressed by the parties, the fact that there is no provision in the DSU as
regards third party status under Article 22, and the fact that we do not believe that
Australia's rights would be affected by this proceeding.
We note in this respect that third party rights were granted in the Artic le 22.6
arbitrations concerning European Communities – Measures Concerning Meat and Meat
Products (Hormones) and rejected in the EC – Bananas (1999) Article 22.6 arbitration.
We do not consider that Australia in this case is in the same situation as Canada and
the United States in the EC – Hormones arbitrations, nor even in the same situation as
Ecuador in the EC – Bananas (1999) arbitration. Indeed, Australia never initiated
dispute settlement proceedings against Brazil with respect to the export financing
programme at issue. Moreover, Australia did not draw the attention of the Arbitrators
to any benefits accruing to it or any rights under the WTO Agreement which might be
affected by their decision."54
54.
In US – Gambling (Article 22.6 - US), the Arbitrator declined a request by the European
Communities to participate as a third party:
"The Arbitrator first notes the absence of a specific provision in the DSU on third-party
rights in Article 22.6 arbitral proceedings. Like panels, arbitrators acting under A rticle
22.6 have, under the DSU, 'a margin of discretion to deal, always in accordance with
due process, with specific situations that may arise in a particular case and that are
not expressly regulated'. At the same time, the Arbitrator considers that, in such
situations, it should pay particular attention to the views of the parties. In this
instance, there is no agreement among the parties as to whether the EC request
should be accepted, and this consideration should be given appropriate weight.
The Arbitrator also notes that in arbitral proceedings under Article 22.6 of the DSU to
date, third party rights have only been granted once. This involved very specific
circumstances, where the two Members being granted third-party status were both
complainants and parties to arbitral proceedings under Article 22.6 in disputes
concerning the same matter, and where the Arbitrator found, in the circumstances of
that case, that the determination in one arbitral proceeding may be decisive for the
determination in the other.
…
The Arbitrator sees no basis for assuming that its determination under Article 22.7 of
the DSU in respect of Antigua and Barbuda's request to suspend concessions and
other obligations would be such as to adversely affect the EC's rights in the context of
the separate proceeding it is engaged in with other Members concerned under Article
XXI:1(b) of the GATS for the modification of US concessions, which has both a distinct
legal basis and a distinct object."55
55.
In US – COOL (Article 22.6 – United States), involving two parallel proceedings, one
dispute initiated by Mexico and the other one by Canada, the Arbitrator granted these two
Members' requests to participate in each other's proceedings. Specifically, the Arbitrator gave the
two parties the right to have access to all written submissions and to be present during the
entirety of the joint hearings:
"As noted in previous arbitrations under Article 22.6 of the DSU, arbitrators, like
panels, have 'a margin of discretion to deal, always in accordance with due process,
54
55

Decision by the Arbitrators, Brazil – Aircraft (Article 22.6 – Brazil), paras. 2.5-2.6.
Decision by the Arbitrator, US – Gambling (Article 22.6 - US), para. 2.31.
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with specific situations that may arise in a particular case and that are not expr essly
regulated.' The DSU does not contain a specific provision on third-party rights in
Article 22.6 arbitration proceedings, nor does it deny any such rights. Noting the
absence of any such provision, previous arbitrators have denied requests for third party status on the grounds that the party making the request could not show that its
rights would be adversely affected through their inability to participate in the
proceedings. However, arbitrators have authorized participation by Members not
directly involved in the arbitration in certain situations. We note that in the two
parallel arbitration proceedings in the EC – Hormones dispute, participation rights
were granted because it was considered that the rights of the requesting Members
'may be affected in both arbitration proceedings'. In particular, it was noted that the
product scope and relevant trade barriers were the same in both proceedings and tha t
both arbitrators (composed of the same three individuals) might adopt the same or
very similar methodologies. On these grounds, combined with the absence of any
prejudice to the interests or due process rights of the respondent, the Members
requesting suspension of concessions in the parallel cases were allowed 'to attend
both arbitration hearings, to make a statement at the end of each hearing and to
receive a copy of the written submissions made in both proceedings.
…
We have granted the above rights on the basis of our margin of discretion as
described above. We note that these rights are not the same a s those accorded to
third parties in panel proceedings pursuant to Article 10 of the DSU. In particular,
third parties in panel proceedings may make submissions in another party's case,
including on issues not pertaining to its own case. Further, Canada and Mexico have
been granted full access to all submissions and communications in each other's
arbitration, including those made after the meeting with the Arbitrator."56
1.8.4 Appellate proceedings
56.
See the Section on Rule 24 ("Third Participants") of the Working Procedures for A ppellate
Review.
1.9 Other issues
1.9.1 Absence of authority for panel to direct a Member to be a third party
57.
In Turkey – Textiles, Turkey argued that the European Communities should be a party to
the dispute because the measure taken by Turkey was done so pursuant to a regional trade
agreement between Turkey and the European Communities. The Panel ruled:
"In the absence of any relevant provision in the DSU, in light of international practice,
and noting the position of the EC to this point, we consider that we do not have the
authority to direct that a WTO Member be made third-party or that it otherwise
participate throughout the panel process." 57
1.9.2 The concept of "essential parties"
58.
In Turkey – Textiles, Turkey claimed that the Panel should dismiss India's claims be cause
the measures were taken pursuant to a regional trade agreement between Turkey and the
European Communities and the latter therefore should have been a party to the dispute. The
Panel addressed the concept of "essential parties" first by referring to the case of law of the
International Court of Justice (ICJ), more specifically to the Military and Paramilitary Activities in
and Against Nicaragua and the Phosphate Lands in Nauru cases:58

56
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58

Decisions by the Arbitrator, US – COOL (Article 22.6 – United States), paras. 2.20 and 2.23.
Panel Report, Turkey – Textiles, para. 9.5.
Panel Report, Turkey–- Textiles, paras. 9.8-9.9.
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"The practice of the ICJ indicates that if a decision between the parties to the case ca n
be reached without an examination of the position of the third state (i.e. in the WTO
context, a Member) the ICJ will exercise its jurisdiction as between the parties. In the
present dispute, there are no claims against the Europea n Communities before us tha t
would need to be determined in order for the Panel to assess the compatibility of the
Turkish measures with the WTO Agreement." 59
59.
After analysing the practice of the ICJ with respect to the "essential parties" concept, the
Panel in Turkey – Textiles noted:
"[T]here is no WTO concept of 'essential parties'. Based on our terms of reference
and the fact that we have decided (as furthe r discussed hereafter) not to examine the
GATT/WTO compatibility of the Turkey -EC customs union, we consider that the
European Communities was not an essential party to this dispute; the European
Communities, had it so wished, could have availed itself of the provisions of the DSU,
which we note have been interpreted with a degree of flexibility by prev ious panels, in
order to represent its interests. We recall in this context that Panel and Appellate
Body reports are binding on the parties only.
Under WTO rules, the European Communities and Turkey are Members with equal a nd
independent rights and obligations. For Turkey, it is not at all inconceivable that it
adopted the measures in question in order to have its own policy coincide with that of
the European Communities. However, in doing so, it should have been aware, in
respect of the measures it has chosen, that its circumstances were different from
those of the European Communities in relation to the Agreement on Textiles and
Clothing ('ATC') and thus could reasonably have been anticipated to give rise to
responses which focussed on that distinction."60
1.9.3 Third-party rights for co-complainants where a single panel is established
pursuant to Article 9.1 of the DSU
60.
In EC – IT Products, a joint panel request was submitted and a single panel was
established to examine the complaints of the United States (DS 375), Japan (DS376), and Chinese
Taipei (DS377). These complainants subsequently notified their interest to participate as third
parties in each other's complaint. After recalling the terms of Articles 9.1 and 9.2 of the DSU, the
Panel stated that:
"In the present dispute, we do not consider the fact that multiple complainants
have presented a joint panel request should per se prevent parties from seeking to
participate as third parties, or that the complainants' participation as third parties
would not serve a 'legitimate purpose'. Nothing in the language of Articles 9 or 10
of the DSU limits or regulates the participation of complainants as third parties in
disputes where multiple complainants present a panel request jointly. In fact, such
participation may prove desirable for a complainant. For instance, a cocomplainant that presented a joint panel request may decide to pursue, in
subsequent phases of the panel proceedings, only certain claims that it had jointly
included in the panel request. It is possible that a co-complainant under these
circumstances would have a legitimate interest in commenting, as a third party, o n
the claim(s) it had decided not to pursue as a joint complainant. We consider;
however, that in cases where multiple complainants pr esent a joint panel request,
and simultaneously request to participate as third parties, care should be taken to
ensure protection of the due process rights of the parties. In this dispute, we have
reminded the complainants of the European Communities' due process concerns,
and received no specific complaint from the European Communities."61
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Panel Report, Turkey – Textiles, para. 9.10.
Panel Report, Turkey – Textiles, paras. 9.11-9.12.
Panel Report, EC – IT Products, para. 7.78.
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1.9.4 Distinction between third parties and amicus curiae
61.
In US – Shrimp, the Appellate Body emphasized that Members participating as third
parties under Article 10 enjoy "legal rights" that others do not:
"[A]ccess to the dispute settlement process of the WTO is limited to Members of the
WTO. This access is not available, under the WTO Agreement and the covered
agreements as they currently exist, to individuals or international organizations,
whether governmental or non-governmental. Only Members may become parties to a
dispute of which a panel may be seized, and only Members 'having a substantial
interest in a matter before a panel' may become third parties in the proceedings
before that panel. Thus, under the DSU, only Members who are parties to a dispute,
or who have notified their interest in becoming third parties in such a dispute to the
DSB, have a legal right to make submissions to, and have a legal right to have those
submissions considered by, a panel. Correlatively, a panel is obliged in law to accept
and give due consideration only to submissions made by the parties and the third
parties in a panel proceeding."62
1.9.5 Confidentiality obligations
62.

In Mexico – Corn Syrup, the Panel observed that:
"Third parties are subject to the same requirement to maintain the confidentiality of
panel proceedings as are parties. We therefore conclude that the requirement to
maintain the confidentiality of consultations is not violated by the inclusion of
information obtained during consultations in the written submission of a party
provided to a third party in the subsequent panel proceeding even if that third party
did not participate in the consultations." 63
________
Current as of: December 2020
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