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1 ARTICLE 16
1.1 Text of Article 16
Article 16
Adoption of Panel Reports
1. In order to provide sufficient time for the Members to consider panel reports, the
reports shall not be considered for adoption by the DSB until 20 days after the date they
have been circulated to the Members.
2. Members having objections to a panel report shall give written r easons to expla in the ir
objections for circulation at least 10 days prior to the DSB meeting at which the panel repo r t
will be considered.
3. The parties to a dispute shall have the right to participate fully in the consideration of
the panel report by the DSB, and their views shall be fully recorded.
4. Within 60 days after the date of circulation of a panel report to the Members, the rep o r t
shall be adopted at a DSB meeting 9 unless a party to the dispute formally notifies the DSB of
its decision to appeal or the DSB decides by consensus not to adopt the report. If a party has
notified its decision to appeal, the report by the panel shall not be considered for adoption by
the DSB until after completion of the appeal. This adoption procedure is without prejudice to
the right of Members to express their views on a panel report.
(footnote original)7 If a meeting of the DSB is not scheduled within this period at a time
that enables the requirements of paragraphs 1 and 4 of Article 16 to be met, a meeting of
the DSB shall be held for this purpose.
1.2 Legal effect of adopted panel reports
1.2.1 In general
1.
In Japan – Alcoholic Beverages II, the Appellate Body reversed the Panel's statement that
adopted panel reports constituted subsequent practice in a specific case under Article 31.3(b) of
the Vienna Convention. The Appellate Body held that:
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"Article XVI:1 of the WTO Agreement and paragraph 1(b)(iv) of the language of Annex
1A incorporating the GATT 1994 into the WTO Agreement bring the legal history and
experience under the GATT 1947 into the new realm of the WTO in a way that ensures
continuity and consistency in a smooth transition from the GATT 1947 system. This
affirms the importance to the Members of the WTO of the experience acquired by the
CONTRACTING PARTIES to the GATT 1947 -- and acknowledges the continuing
relevance of that experience to the ne w trading system served by the WTO. Adopted
panel reports are an important part of the GATT acquis. They are often considered b y
subsequent panels. They create legitimate expectations among WTO Members, and,
therefore, should be taken into account where they are relevant to any dispute.
However, they are not binding, except with respect to resolving the particular dispute
between the parties to that dispute. In short, their character and their legal status
have not been changed by the coming into force of the WTO Agreement."1
2.
In US – Anti-Dumping and Countervailing Duties (China), the Appellate Body clarified that
panel reports are also not part of the "context" within the meaning of Article 31 of the Vienna
Convention:
"We note that the definition of 'context' in Article 31(2) of the Vienna Convention
makes no mention of jurisprudence. Panel reports in previous disputes do not form
part of the context of a term or provision in the sense of Article 31(2) of the Vienna
Convention. Rather, the legal interpretation embodied in adopted panel and Appellate
Body reports become part and parcel of the WTO acquis and have to be taken into
account as such."2
1.2.2 Panel findings not appealed
3.
In Canada – Periodicals, the Appellate Body noted that "a Panel finding that has not been
specifically appealed in a particular case should not be considered to have been endorsed by the
Appellate Body. Such a finding may be examined by the Appellate Body when the issue is raised
properly in a subsequent appeal." 3
1.2.3 Panel reports regarding the same subject-matter in parallel dispute by other
complainant(s)
4.
In India – Patents (EC), the Panel addressed the question of whether, and if so to what
extent, it was bound by the reports by the Panel and the Appellate Body regarding the same
subject-matter in India – Patents (US). The Panel concluded that:
"[P]anels are not bound by previous decisions of panels or the Appellate Body even if
the subject-matter is the same. In examining dispute WT/DS79 we are not legally
bound by the conclusions of the Panel in dispute WT/DS50 as modified by the
Appellate Body report. However, in the course of 'normal dispute settlement
procedures' required under Article 10.4 of the DSU, we will take into account the
conclusions and reasoning in the Panel and Appella te Body reports in WT/DS50.
Moreover, in our examination, we believe that we should give significant weight to
both Article 3.2 of the DSU, which stresses the role of the WTO dispute settlement
system in providing security and predictability to the multila teral trading system, and
to the need to avoid inconsistent rulings (which concern has been referred to by both
parties). In our view, these considerations form the basis of the requirement of the
referral to the 'original panel' wherever possible under Article 10.4 of the DSU."4

1
2
3
4

Appellate Body Report, Japan – Alcoholic Beverages II, p. 14.
Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), para. 325.
Appellate Body Report, Canada – Periodicals, fn 28.
Panel Report, Indian – Patents (EC), para. 7.30.
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1.2.4 Substantive findings
grounds

in

panel reports reversed on procedural/jurisdictional

5.
In Guatemala – Cement I, the Appellate Body found that the dispute was not properly before
the Panel and therefore reversed that Panel on jurisdictional grounds. The Panel in Guatemala –
Cement II stated that:
"We note that the Appellate Body ruled in Guatemala – Cement I that 'the dispute was
not properly before the Panel', and that it therefore could not consider any of the
substantive issues raised in the alternative by Guatemala. In other words, the
Appellate Body found that the panel in Guatemala – Cement I should never have
reached the substance of the dispute. We therefore consider that the substantive
findings of the panel in Guatemala – Cement I are in this respect similar to those of
unadopted panel reports, i.e., while they have no legal status, they may nevertheless
provide useful guidance to the extent that we consider them relevant and persuasive.
We recall in any event Mexico's assertio n that its arguments in this dispute are put
before us independently of their having been supported, or not, by a previous panel." 5
1.2.5 Failure to distinguish findings in prior panel reports
6.
In EC – Salmon (Norway), Norway claimed that Articles 2.1 and 2.6 of the Anti-Dumping
Agreement must be interpreted to require an investigating authority to define the product under
consideration to include only products that are all "like". In the course of rejecting Norway's claim,
the Panel stated that:
"[T]his very issue, and many of the arguments raised by Norway, have been
previously addressed by other Panels. Norway has not attempted to distinguish the
views of those Panels from the circumstances of this case. While we are not bound by
the decisions of other Panels, we nonetheless consider it appropriate to review those
decisions to assess the similarities and differences in the underlying facts, and
determine whether the analysis of those Panels is helpful in our assessment of the
arguments in this case." 6
1.2.6 As between the parties: final resolution of the dispute
7.
In US – Shrimp (Article 21.5 – Malaysia), the Appellate Body clarified that Appellate Body
Reports that are adopted by the DSB must be treated by the parties to a particular dispute "as a
final resolution to that dispute".7 In EC – Bed Linen (Article 21.5 – India), the Appellate Body
clarified that the same holds true with respect to adopted panel reports:
"The issue raised in this appeal is similar to the issue we resolved in US – Shrimp
(Article 21.5 – Malaysia). In this appeal, however, the original panel's finding on
India's claim under Article 3.5 relating to 'other factors' was not appealed in the
original dispute. Accordingly, the finding of the original panel relating to that claim
was adopted by the DSB as part of a panel report, and, therefore, Article 17.14, whic h
deals with the adoption of Appellate Body Reports, does not dispose of the issue
before us.
All the same, in our view, an unappealed finding included in a panel report that is
adopted by the DSB must be treated as a final resolution to a dispute between the
parties in respect of the particular claim and the specific component of a measure
that is the subject of that claim. This conclusion is supported by Articles 16.4 and
19.1, paragraphs 1 and 3 of Article 21, and Article 22.1 of the DSU. Where a panel
concludes that a measure is inconsistent with a covered agreement, tha t panel shall
recommend, according to Article 19.1, that the Member concerned bring that measure
into conformity with that agreement.
A panel report, including the
recommendations contained therein, shall be adopted by the DSB within the time
period specified in Article 16.4—unless appealed. Members are to comply with
5
6
7

Panel Report, Guatemala – Cement II, para. 8.15.
Panel Report, EC – Salmon (Norway), para. 7.69.
Appellate Body Report, US – Shrimp (Article 21.5 – Malaysia), para. 97.
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recommendations and rulings adopted by the DSB promptly, or within a reasonable
period of time, in accordance with paragraphs 1 and 3 of Article 21 of the DSU. A
Member that does not comply with the recommendations and rulings adopted by the
DSB within these time periods must face the consequences set out in Article 22.1,
relating to compensation and suspension of concessions.
Thus, a reading of
Articles 16.4 and 19.1, paragraphs 1 and 3 of Article 21, and Article 22.1, taken
together, makes it abundantly clear that a panel finding which is not appealed, and
which is included in a panel report adopted by the DSB, must be accepted by the
parties as a final resolution to the dispute between them, in the same way and with
the same finality as a finding included in an Appellate Bod y Report adopted by the
DSB—with respect to the particular claim and the specific component of the measure
that is the subject of the claim. Indeed, the European Communities and India agreed
at the oral hearing that both panel reports and Appellate Body R eports would have the
same effect, in this respect, once adopted by the DSB.
On this point, we recall that we resolved the question of the effect of find ings adopted
by the DSB as part of a panel report in the same vein in Mexico – Corn Syrup
(Article 21.5 – US). In that implementation dispute, we relied on Article 3.2 of the
DSU, which emphasizes the need for security and predictability in the trading system,
and on Article 3.3 of the DSU, which stresses the necessity for the prompt settlement
of disputes. There, we treated certain findings of the original panel that had not
been appealed in the original proceedings, and that had been adopted by the DSB, as
a final resolution to the dispute between the parties in respect of the particular claim
and the specific component of the measure that was the subject of the claim. We
observed there that 'Mexico seems to seek to have us revisit the original pan el
report' , and added that:
'… the original panel report, regarding the initial measure (SECOFI's
original determination), has been adopted and that these Article 21.5
proceedings concern a subsequent measure (SECOFI's redetermination).
We also note that Mexico did not appeal the original panel's report, and
that Articles 3.2 and 3.3 of the DSU reflect the importance to the
multilateral trading system of security, predictability and the prompt
settlement of disputes. We see no basis for us to examine the original
panel's treatment of the alleged restraint agreement.' (original italics)
We, therefore, agree with the Panel in this dispute that:
'… the same principle [as that expressed in Article 17.14] applies to those
aspects of the Panel's report that are not appealed and are thus not
addressed by the Appellate Body. Thus, the portions of the origin al
Report of the Panel that are not appealed, together with the Appellate
Body report resolving the issues appealed, must, in our view, be
considered as the final resolution of the dispute, and must be treated as
such by the parties, and by us, in this proceeding. (footnote omitted)'"8
1.3 Article 16.4: 60-day deadline for adopting / appealing panel report
1.3.1 Circumvention of 60-day deadline
8.
In EC – Sardines (2002), the European Communities withdrew its original Notice of Appeal,
and re-filed a new one on the same day. The European Communities withdrew its Notice of Appeal
on the condition that its amended, re -filed Notice of Appeal be accepted. The appellee (Peru)
objected to the appellant (European Communities) "conditionally" withdrawing its Notice of Appeal
and filing a new one. In that case, the Appellate Body considered that the manner in which the
European Communities had proceeded was reasonable and permi ssible. However, the Appellate
Body stated that:

8

Appellate Body Report, EC – Bed Linen (Article 21.5 – India), paras. 92-95.
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"[W]e believe there are circumstances that, although not constituting 'abusive
practices', would be in violation of the DSU, and would, thus, compel us to disallow
the conditional withdrawal of a notice of appeal as well as the filing of a replacement
notice. For example, if the conditional withdrawal or the filing of a new notice were to
take place after the 60-day deadline in Article 16.4 of the DSU for adoption of panel
reports, this would effectively circumvent the requirement to file appeals within 60
days of circulation of panel reports. In such circ umstances, we would reject the
conditional withdrawal and the new notice of appeal." 9
9.
In US – COOL and US – Tuna II (Mexico), following the joint requests by the parties, the
DSB extended the adoption period of the panel reports to 126 and 127 days, respectively, "in vie w
of the 'current workload of the Appellate Body' and in order to 'provide greater flexibility in
scheduling any possible appeal of the panel report[s] in this dispute'."10
1.3.2 Table showing length of time taken in WTO proceedings to date
10.
The following table provides information on the length of time taken in WTO proceedings to
date from: (i) the date of circulation of a panel report to the date of its appeal (Article 16.4 of the
DSU); and (ii) the date of circulation of a panel report to the date of its adoption without an appeal
(Article 16.4 of the DSU). 11 It is updated to cover those disputes in which a panel report was
adopted (alone or together with an Appellate Body report) by 31 December 2020.
Prescribed time-period in Article 16.4

60 days

Average Days from Circulation of Panel Report to Appeal

43 days

Longest to Date

162 days

Shortest to Date

0 days (i.e. same day)

Average days from Circulation of Panel Report to Adoption
(without appeal)

40 days

Longest to Date

117 days

Shortest to Date

21 days

DS No.

Dispute

Days from
circulation to
appeal

DS2, DS4

US – Gasoline

23 days

DS8, DS10, DS11

Japan – Alcoholic Beverages II

28 days

DS18

Australia – Salmon

40 days

DS22

Brazil – Desiccated Coconut

60 days

DS24

US – Underwear

3 days

DS26

EC – Hormones

37 days

DS27

EC – Bananas III

20 days

DS31

Canada – Periodicals

46 days

DS33

US – Wool Shirts and Blouses

49 days

DS34

Turkey – Textiles

56 days

DS44

Japan – Film

Days from
circulation
to adoption

22 days

Appellate Body Report, EC – Sardines, para. 147.
Appellate Body Reports, US – COOL, para. 10; and US – Tuna II (Mexico), para. 4, fn 11.
11
It excludes cases in which a mutually agreed solution was reached prior to the circulation of the panel
report. It does not cover Article 21.5 proceedings.
9

10
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DS No.

Dispute

Days from
circulation to
appeal

Days from
circulation
to adoption

DS46

Brazil – Aircraft

19 days

DS48

EC – Hormones

37 days

DS50

India – Patents (US)

40 days

DS54, DS55, DS59,
DS64

Indonesia – Autos

21 days

DS56

Argentina – Textiles and Apparel

57 days

DS58

US – Shrimp

59 days

DS60

Guatemala – Cement I

46 days

DS62, DS67, DS68

EC – Computer Equipment

47 days

DS69

EC – Poultry

48 days

DS70

Canada – Aircraft

19 days

DS75, DS84

Korea – Alcoholic Beverages

33 days

DS76

Japan –Agricultural Products II

28 days

DS79

India – Patents (EC)

DS87, DS110

Chile – Alcoholic Beverages

90 days

DS90

India – Quantitative Restrictions

49 days

DS98

Korea – Dairy

86 days

DS99

US – DRAMS

DS103, DS113

Canada – Dairy

59 days

DS108

US – FSC

49 days

DS114

Canada –Pharmaceutical Patents

21 days

DS121

Argentina – Footwear (EC)

82 days

DS122

Thailand – H-Beams

25 days

DS126

Australia – Automotive Leather II

22 days

DS132

Mexico – Corn Syrup

27 days

DS135

EC – Asbestos

35 days

DS136

US – 1916 Act

59 days

DS138

US – Lead and Bismuth II

35 days

DS139, DS142

Canada – Autos

20 days

DS141

EC – Bed Linen

32 days

DS146, DS175

India – Autos

41 days

DS152

US – Section 301 Trade Act

36 days

DS155

Argentina – Hides and Leather

59 days

DS156

Guatemala –Cement II

24 days

DS160

US – Section 110(5) Copyright Act

42 days

DS161, DS169

Korea – Various Measures on Beef

42 days

DS162

US – Anti-Dumping Act of 1916

0 days

DS163

Korea – Procurement

29 days

49 days

49 days
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DS No.

Dispute

Days from
circulation to
appeal

Days from
circulation
to adoption

DS165

US – Certain EC Products

57 days

DS166

US – Wheat Gluten

57 days

DS170

Canada – Patent Term

45 days

DS174, DS290

EC – Trademarks and Geographical
Indications

DS176

US – Section 211 Appropriations Act

59 days

DS177, DS178

US – Lamb

41 days

DS179

US – Stainless Steel

DS184

US – Hot-Rolled Steel

DS189

Argentina – Ceramic Tiles

DS192

US – Cotton Yarn

DS194

US – Export Restraints

DS202

US – Line Pipe

DS204

Mexico –Telecoms

60 days

DS206

US – Steel Plate

31 days

DS207

Chile – Price Band System

DS211

Egypt – Definitive Anti-Dumping
Measures on Rebar from Turkey

54 days

DS212

US – Countervailing Measures on
Certain EC Products

40 days

DS213

US –Carbon Steel

58 days

DS217, DS234

US – Offset Act (Byrd Amendment)

32 days

DS219

EC – Tube or Pipe Fittings

47 days

DS221

US – Section 129(c)(1) URAA

46 days

DS222

Canada – Aircraft Credits and
Guarantees

22 days

DS231

EC – Sardines

DS236

US – Softwood Lumber III

35 days

DS238

Argentina – Preserved Peaches

60 days

DS241

Argentina – Poultry Anti-Dumping
Duties

27 days

DS243

US – Textiles Rules of Origin

31 days

DS244

US –Corrosion-Resistant Steel Sunset
Review

32 days

DS245

Japan – Apples

44 days

DS246

EC – Tariff Preferences

38 days

DS248, DS249, DS251,
DS252, DS253, DS254,
DS258, DS259

US – Steel Safeguards

31 days

DS257

US – Softwood Lumber IV

53 days

36 days

41 days
56 days
38 days
39 days
55 days
21 days

52 days

30 days
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DS No.

Dispute

Days from
circulation to
appeal

Days from
circulation
to adoption

DS264

US – Softwood Lumber V

30 days

DS265, DS266, DS283

EC – Export Subsidies on Sugar

90 days

DS267

US – Upland Cotton

40 days

DS268

US – Oil Country Tubular Goods Sunset
Review

46 days

DS269, DS286

EC – Chicken Cuts

14 days

DS273

Korea – Commercial Vessels

DS276

Canada – Wheat Exports and Grain
Imports

56 days

DS277

US – Softwood Lumber VI

35 days

DS282

US – Anti-Dumping Measures on Oil
Country Tubular Goods

45 days

DS285

US – Gambling

58 days

DS291, DS292, DS293

EC – Approval and Marketing of Biotech
Products

DS294

US – Zeroing (EC)

78 days

DS295

Mexico – Anti-Dumping Measures on
Rice

44 days

DS296

US – Countervailing Duty Investigation
on DRAMs

36 days

DS299

EC – Countervailing Measures on DRAM
Chips

47 days

DS301

EC – Commercial Vessels

59 days

DS302

Dominican Republic –Import and Sale
of Cigarettes

59 days

DS308

Mexico – Taxes on Soft Drinks

60 days

DS312

Korea – Certain Paper

DS315

EC – Selected Customs Matters

59 days

DS316

EC and certain member States – Large
Civil Aircraft

21 days

DS320, DS321

US/Canada – Continued Suspension

59 days

DS322

US – Zeroing (Japan)

21 days

DS331

Mexico – Steel Pipes and Tubes

DS332

Brazil – Retreaded Tyres

DS334

Turkey – Rice

31 days

DS335

US – Shrimp (Ecuador)

21 days

DS336

Japan – DRAMS (Korea)

DS337

EC – Salmon (Norway)

DS339, DS340, DS342

China – Auto Parts

DS341

Mexico – Olive Oil

35 days

53 days

31 days

46 days
83 days

49 days
60 days
59 days
47 days
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DS No.

Dispute

Days from
circulation to
appeal

Days from
circulation
to adoption

DS343

US – Shrimp (Thailand)

53 days

DS344

US –Stainless Steel (Mexico)

42 days

DS345

US – Customs Bond Directive

48 days

DS350

US – Continued Zeroing

36 days

DS353

US – Large Civil Aircraft (2nd complaint)

1 day

DS360

India – Additional Import Duties

53 days

DS362

China – Intellectual Property Rights

DS363

China – Publications and Audiovisual
Products

DS366

Colombia – Ports of Entry

DS367

Australia – Apples

22 days

DS371

Thailand – Cigarettes (Philippines)

99 days

DS375, DS376, DS377

EC and its member States – IT
Products

DS379

US – Anti-Dumping and Countervailing
Duties (China)

40 days

DS381

US – Tuna II (Mexico)

127 days

DS382

US - Orange Juice (Brazil)

84 days

DS383

US – Anti-Dumping Measures on PET
Bags

27 days

DS384, DS386

US – COOL

DS392

US – Poultry (China)

DS394, DS395, DS398

China – Raw Materials

57 days

DS397

EC – Fasteners (China)

112 days

DS399

US – Tyres (China)

162 days

DS400, DS401

EC – Seal Products

60 days

DS402

US – Zeroing (Korea)

DS396, DS403

Philippines – Distilled Spirits

DS404

US – Shrimp (Viet Nam)

53 days

DS405

EU – Footwear (China)

117 days

DS406

US – Clove Cigarettes

125 days

DS412, DS426

Canada – Renewable Energy/ Canada –
Feed-In Tariff Program

48 days

DS413

China – Electronic Payment Services

DS414

China - GOES

DS415, DS416,

22 days

DS417, DS418

Dominican Republic – Safeguard
Measures

DS422

US – Shrimp and Sawblades

45 days

DS425

China – X-Ray Equipment

57 days

DS427

China – Broiler Products

54 days

53 days
41 days
23 days

36 days

126 days
26 days

37 days
39 days

46 days
35 days
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DS No.

Dispute

Days from
circulation to
appeal

Days from
circulation
to adoption

DS429

US – Shrimp II (Viet Nam)

50 days

DS430

India – Agricultural Products

104 days

DS431, DS432, DS433

China – Rare Earths

13 days

DS436

US – Carbon Steel (India)

25 days

DS437

US – Countervailing Measures (China)

39 days

DS438, DS444, DS445

Argentina – Import Measures

35 days

DS440

China – Autos (US)

DS442

EU – Fatty Alcohols (Indonesia)

DS447

US – Animals

DS449

US – Countervailing and Anti-Dumping
Measures (China)

12 days

DS453

Argentina – Financial Services

27 days

DS454,

China – HP-SSST (Japan) / China – HPSSST (EU)

96 days

DS460
DS456

India – Solar Cells

56 days

DS457

Peru – Agricultural Products

118 days

DS461

Columbia – Textiles

56 days

DS464

US – Washing Machines

39 days

DS468

Ukraine – Passenger Cars

DS471

US – Anti-Dumping Methodologies
(China)

30 days

DS472,

Brazil - Taxation

29 days

DS473

EU – Biodiesel (Argentina)

52 days

DS475

Russia – Pigs (EU)

35 days

DS476

EU – Energy Package

48 days

DS477,

Indonesia – Import Licensing Regimes

57 days

DS479

Russia – Commercial Vehicles

24 days

DS482

Canada – Welded Pipe

35 days

DS483

China – Cellulose Pulp

27 days

DS484

Indonesia – Chicken

36 days

DS485

Russia – Tariff Treatment

45 days

DS486

EU – PET (Pakistan)

55 days

DS487

US – Tax Incentives

18 days

DS488

US – OCTG (Korea)

DS490,

Indonesia – Iron or Steel Products

26 days
56 days
38 days

24 days

DS497

DS478

59 days
41 days

DS496
DS491

US – Coated Paper (Indonesia)
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DS No.

Dispute

Days from
circulation to
appeal

Days from
circulation
to adoption

DS492

EU – Poultry Meat (China)

22 days

DS493

Ukraine – Ammonium Nitrate

34 days

DS499

Russia – Railway Equipment

28 days

DS505

US – Supercalendered Paper

53 days

DS510

US – Renewable Energy

49 days

DS511

China – Agricultural Producers

57 days

DS512

Russia – Traffic in Transit

21 days

DS513

Morocco – Hot-Rolled Steel (Turkey)

DS517

China – TRQs

DS518

India – Iron and Steel Products

38 days

DS523

US – Pipes and Tubes (Turkey)

38 days

DS534

US – Differential Pricing Methodology

56 days

DS504

Korea – Pneumatic Valves (Japan)

46 days

DS541

India – Export Related Measures

19 days

DS467

Australia – Tobacco Plain Packaging
(Indonesia)

60 days

DS458

Australia – Tobacco Plain Packaging
(Cuba)

60 days

DS435

Australia – Tobacco Plain Packaging
(Honduras)

21 days

DS441

Australia – Tobacco Plain Packaging
(Dominican Republic)

56 days

DS567

Saudi Arabia – Protection of IPR

42 days

DS494

EU – Cost Adjustment Methodologies II

35 days

DS533

US – Softwood Lumber VII

35 days

DS543

US – Tariff Measure (China)

41 days

DS484

Indonesia – Chicken (Article 21.5 Brazil)

37 days

20 days
40 days

_________
Current as of: December 2020
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