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1 ARTICLE 30
1.1 Text of Article 30
Article 30
The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the
Dispute Settlement Understanding shall apply to consultations and the settlement of disputes
under this Agreement, except as otherwise specifically provided herein. 1
1.2 Standard of review under the SCM Agreement
1.
In US – Lead and Bismuth II, the United States claimed that under the SCM Agreement,
the standards of review as set forth in Article 17.6 of the Anti-Dumping Agreement applied by
virtue of a Ministerial Declaration which states that "[the] Ministers recognize, with respect to
dispute settlement pursuant to the Agreement on Implementation of Article VI of GATT 1994 or
Part V of the Agreement on Subsidies and Countervailing Measures, the need for the consistent
resolution of disputes arising from anti-dumping and countervailing duty measures." Both the
Panel and the Appellate Body rejected the United States' argumen t.2 The Appellate Body opined
that the Declaration is couched in hortatory language and does not specify any particular action to
be taken or any particular standards of review to be applied. In its finding, the Appellate Body
noted the provisions of Article 30 and concluded that the SCM Agreement does not "contain any
'special or additional rules' on the standard of review to be applied by panels." 3
2.
The Appellate Body in US – Countervailing Duty Investigation on DRAMs considered that,
beyond SCM Agreement Article 12, which specifies in paragraph 2 that a decision of the
investigating authority as to the existence of a subsidy "can only be based on" evidence on the
record of that agency, it saw nothing in the SCM Agreement or the DSU which would impose upon
an investigating authority a particular standard for the evidence supporting its entrustment or
direction finding:
"Article 12 of the SCM Agreement, entitled 'Evidence', specifies in paragraph 2 that a
decision of the investigating authority as to the ex istence of a subsidy 'can only be
based on' evidence on the record of that agency; this applies equally to evidence us e d
to support a finding of a financial contribution under Article 1.1(a)(1)(iv). Beyond this
requirement, however, we see no basis in the SCM Agreement or in the DSU to
impose upon an investigating authority a particular standard for the evidence
supporting its finding of entrustment or direction." 4
3.
On this basis, the Appellate Body in US – Countervailing Duty Investigation on DRAMs
found that the Panel properly examined whether the DOC's evidence "could support its conclusio n"
and that the Panel did not err in finding that "the evidence underlying the USDOC's finding of
entrustment or direction must be 'probative and compelling,' to the extent the Panel understood
these terms to require only that the evidence demonstrate entrustment or direction." 5
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4.
In light of such clarification from the Appellate Body, the Panel in Japan – DRAMs (Korea)
stated:
"[W]e shall not be requiring the JIA's finding of entrustment or direction to have been
based on a 'probative and compelling' standard of evidence. Rather, we shall conside r
whether or not the JIA's evidence could support its conclusion." 6
5.
At issue in US – Carbon Steel (India) (Article 21.5 - India) was a Section 129
Determination made by the USDOC following DSB findings in the original dispute settlement
proceedings. One of India's arguments was that the USDOC had erred by not taking into account
the CVD rates agreed to during domestic judicial review proceedings before the USCIT. In this
regard, the Panel disagreed with India's argument that the USDOC's failure to take such previously
agreed rates into account in its calculations in the Section 129 Determination created a conflict
between domestic judicial review provided for under Article 23 of the SCM Agreement and the
WTO dispute settlement proceedings referred to under its Article 30. The Panel stated:
"India's argument is that condoning the USDOC's approach would prevent Members
from initiating WTO dispute settlement proceedings in parallel with legal actions taken
by companies in domestic judicial proceedings. First, the newly determined rates do
not impact the imports already liquidated based on the settled rates. In this regard,
we recall again that the United States argues that it gave full effect to the Amended
Final Results and that entries liquidated based on the settled rates are not affected by
the newly determined rates. India does not contest this point, which we consider
sufficient to safeguard the meaningfulness of domestic court proceedings under
Article 23 of the SCM Agreement under the specific circumstances of this case.
Second, we see the merits of the United States' argument that accepting
India's interpretation would limit the ability of an investigating authority to fully
implement DSB recommendations if it was required to modify the r esults of such
implementation based on prior rates determined pursuant to negotiated settlements in
domestic court proceedings. This result is unwarranted and would lead to absurd
consequences in situations where the newly determined CVDs pursuant to the
Section 129 redetermination are lower than the previously agreed rates in domestic
proceedings. We further note that nothing would prevent interested pa rties from
challenging the consistency of the duties le vied pursuant to the Section 129
redetermination before domestic courts in the United States, if they believe that they
are inconsistent with US law. Therefore, we fail to see how the approach followed by
the USDOC in the Section 129 proceedings sets up a conflict between Articles 23 and
30 of the SCM Agreement."7
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