[25th Decemnber 2008] Supplement to Qfficial Gazerte
T P | 3 - T ._. rEEEn R | - s
PUBLIC PR{]CUREMENT ACT, 2008

ARRANGEMENT OF SECTIONS -
PART T
: PRELIMINARY
Short title o
. Interpretation’

. Extent of application

Approval requ:red for intertiationa] agreements on
procurement |

5. Conflict with other enactment
Conflict with intefhational agreements
Conflict with cr:mdﬂmns an dmated funds

Fo bt by

1t

mn'r ) '
PRDCUREMENT {]VERSIGHT UN’IT

3. Procurement Orersight Unit
9. . Poliey making respnnmblllty
10. - Functions .

Il. Staff -

12" Inspectoraté Unit

PART OI. -
NATIGNAL 'I‘ENDER BDA‘RD
13, Esmbhshment '_ . L
14, Composition o ' : i _ S
13. Func:tmns
*5.  Powers

~rf.  Temure of office and vacancy
18. Proceedings _ 3
19, Contnittees L o : '
20. - Allowance
ZL.  Disclosure of interest

22, Prohibition of publlcatmn or dlsclusure of mf‘onnatl-::ln
23. Seal :

24,  Director
25, (Other staff

+ Immunity of membiers and staff-




434

Supplement to O]ﬁcial Gazette [29th December 2608]

27
28.
29.
30.
31.

32,
|33
34,
35.
36.
37..

42.
43.
44,
45,
46.
47
- 48.
49,
50.
51,
52!
53:
54..
55.

56.
57

39.
40,
a1

‘Failed tenders

Co-operation wrth other authormes
Funds

Financial year - y
Account and audit - - - /

‘Annual report ‘ /

‘ PART IV
' INSTITUTIONAL STRUCTURES

Composition rocur_mg entity .
Procurement Committee

s

Powers and ctlons of Procurement Commlttee
Estabhshment and functrons of Procurement Unit
Procurement authorlsatron and procurement thresholds
Responsibility for complying with Act

Procurement of common use 1tems

Use of procurement agent or procurement service provider
Adhoc evaluation committee -

PARTV
GENERAL PROCUREMENT RULES

Choice of procurement procedure
Procurement not to be split or inflated

. Restricted or negotiated procedures

Pre- quallﬁcatlon procedures

- Limitation on contracts with employees

Specific requirements

‘Statement and declaration

Termination of procurement proceedlngs
Records of proct rement ‘ -~

‘Communicatior

Confidentiality
Use of standard documents
Publication of notice

PART V1
-METHODS OF PROCUREMENT

Choice of procurement method
Open bidding



[29th December 2008]

435

58.
59
&0,

50,

Mational ang international h:ddmg
Open selection
National 'and international sele:hun _

. Limited bidding

Limited selection

Direct bidding

Request for sealed quotation

Emergency procurement

Force account

Purchase from other pubhc bﬂdy

Infrastructure for private fi nancmg and award of
concessions

Cammumty partlmpatmn in pmcurcms.'nt

PART vII
PRUC UREI'L'[ENT PRO-CESS

Initiation of procuremient reqmrf:ments
Procurement planning

. . Unplanned procuremeant.

Statement of procurement reqmrem;nt
Solicitation document . &
Selection of hidders “'_‘-:_i
Solicitation of bids LT
Receipt of bids - g
Public bid npemng . ;
Evaluation - . F g _

" Negotiation

Decision to award contra-:;t

Publication of best evaluated bldder

Award of contract’

Contract

Information of unsuccessﬁil bjdder

Contract, management

Amendment of confract

Deviation . :
Accreditation of alternative procurement SYStem

- PART VIII
BIDDERS AND SUPPLIERS

E'.]1g11:nl1nt_‘,r criteria of bldders

Supplement to Official Gazette




436

- Supplement to Official Gazette - [29th December 2008

"~ 91. Qualification of bidders
92. Preference or reservation
93. * Supplier database or: list
94, - “Suspension
95. Grounds for suspension :
96. Inducenient by bidder or supplier

. .97, Appeal against. suspensron

PART IX
CHALLENGE REVIEW ANDAPPEAL: _

98. Challeng_e
99. Review Panel
100. Right of review

: PARTX -
PROCUREMENT INTERGRITY

101. Code of _conduct _
102. Restriction on pubiic officers
103. Conduct of bidder or suppller

104. Responsibilities and duties of chref executlve ofﬁcers and
public bodies
105. Conduct of public officers

.PARTXI
OFFENCES

_ 106.‘ 'Offences : ‘
107. Offences by public ofﬁcers and other persons

108. Compensation -
109. Transfer of functrons of publlc body to other body -

PART XII :
MISCELLANEQUS PROVISIONS

110. Regutlaﬁorrs -
SCHEDULES




[29th December 2008]  Supplement to Official Gazetre

PUBLIC PROCUREMENT ACT, 2008

(Act 33 of 2008

I assent

J A. Michel!
PRESIDENT

23rd December 2008

AN ACT to provide for the basic principles and procedmres
to be applied in, and regulaté, the public procurement of
go0ds, public works, consultancy services, and other services

... and for the institutions responsible for those matfers, and to
~ provide for related matters, '

Enacted by the Presidentand National Assembly. '

PART I PRELIMINARY

‘1. {1) This Act may be cited as the Public Procurement Act,  Short 1ige
2008 and it shall come into operation on a date appointed by the
Minister by anotice published in the Gazette. -




ion

Supplement to Official Gazette ~ [29th December 2008)

2.

InthisAct — -

© “approvals autho'rity’?'means‘the body or individual

with power to grant prior authorisation of certain key

stepsin the procurement process;

\' “best evaluated bidder” means the bidder ranked as

first, following the application of the specnﬁed' .

evaluation methodology and criteria;

“bid” means an offer to provide goods, works or
services submitted by a bidder in response to an
invitation from a procuring entity and includes a

‘tender, proposal, quotation and, where applicable, an

application to pre-quahfy,

4

“bidder” means a person or group of persons that
offers to provide goods, works or services in
response to an invitation from a procuring entity and
includes, where applicable, a potential bidder and an

applicant to pre-qualify;

“bidding document”

(a) _means any document issued by a public body on
the basis of whlch bidders prepare bldS

(b) includes any document which contains ,
instructions to bidders, specnﬁcatnon maps,

" designs, terms, of reference, work schedules,
‘evaluation crlterla “bills of quantities,

" conditions of contract and other similaritems;

bid security” means the security instrument
reqmred to ensure that a bid remains valid during the
period stated inthe btddmg document;

“Board” means' the National Tender Board

- established under section 13;
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' “challe_nge’; means a challenge made under section 98;

“chief executive officer”, in relation to a public body,

means the person Tesponsible for, ot the head of, a

~ publicbody;

“close refative” means a spouse, concubine, partner,
child, or parent;

“coercive practice” means harming or threatening to

harm, -directly or indirectly, a person or a person's

- property,. in order to influence ‘that- person's

execution ofa contract; -

participation in a procurcment process oF affect the

“collusive practice” means a scheme or an
arrangement between two or-more bidders, with or

without the knowledge of 2 procuring entity, designed '

to establish bid prices at an arificial or non.
competitive levels: :

“conilict of interests” means circumstances in which
the personal knowledge and official status of o person

might benefit, directly or inditectly, that person in -

another capacity;

“consultant” means a person under contract to provide
consultancy services to aprocuring entity in relation to
a procurement contract; < .

“consultancy services” means services of an
intellectyal or advisory fature, not incidental to the

- provision of goods or services or the execution of

works, such as reports, drawings or designs including
engingering designs, supervision, ‘accountancy,
auditing, financial services, procurcment services,
trainifig and capacity building services, management
advice, policy studies and advice, assistance with

institutional reforms and softwaredevelopment;

op 171 2
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contract” means. an agreement between a procurmg
entity’ and a ‘supplier, contractor or consultant
resulting fro,m aprocurement proceeding;

“corrupt practice” means:to-give, confer, procure, or
promise or offer to give or confer, or to procure.or
attempt to procure, directly or indirectly anything of
value to a public officer, to influence his or her action
in a procurement process or in the execution. of a

‘ corm'act,

: “dlrect blddmg” means a procurement method where.....
a bid is obtained directly from a single bidder,
without any competition;

“donor organisation” means an organisation based
~outside “Seychelles which provides or joins in
providing, grants, credits or loans to the Government
orits agencies; ‘

“due diligence” means the assessment of a bidder or
- supplier's technical, - financial and managerial
capabilities, or a bidder or supplier's governance
record to effectively execute a contract; :

“forelgn bidder or supphe vme'ans a bidder or
supplier who is not licensed to undertake business
activities in Seychelles

“ﬁaudulent practlce means a mlsrepresentatlon or
omission of facts in order to influence a procuremen
process, oran execution of a contract;

_“goods” means objects of every kind and description
_including raw materials, manufactured products and
equipment, objects in solid, liquid or gaseous form,
‘electricity, as well as works or services or both,

 incidental to the supply of the goods, if the value of
those incidental works or services or both do not
exceed that of the goods themselves
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“International cbmpetitjve bidding” .means bidding

apen to all bidders, inchuding citizens of Seychelles,
focal and foreign bidders; -

“limited bidding” means a procurement method for

goods, works and non-consultancy services, where
bids are obtained by direct invitation to a shortlist of
bidders, without open advertisement;

“limited selection” means a procurement method for
consultancy services, where bids are obtained by direct
imvitation to a shortlist of bidders, without open
advertisement; .

“local bidder or supplier™ means abidderora shortlist

of bidders, without open advertisement, or supplier
who is licensed to undertake business activities in
Seychelles; ' .

“major contract” means a contract for the procurement
of goods, services orworks —

(ﬁ} towhicha public body iz or pfoposés tobea party
and

(b} of which the estitate of the fair and reasonable .

value exceeds the prescribed amouit;

“Minister” means the Minister responsible for Finance
and “Ministiy” is construed accordingly; '
“national competitive bidding” means bidding Which
is limited to citizens of Seychelles and local bidders or
suppliers; -

“non-consultancy services” means services other than
consuliancy services, for the carying dut of works of

. any kind, with or without the use of. vehicles,

machinery or equipment, or the provision of operators,
technicia_ns ordrivers;
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“open bidding” means the procurement method for
goods, works and non-consultancy services which is
open to participation on equal terms to all bidders
through advertisement of the opportunity; -

“open selectlon means the procurement method for
consultancy services which is open to application for
short-listing on equal terms to ail bldders through
advertxsement ofthe opportunity;

parastatal body” means a statutory corporation or
body, or'a company ‘in which the Govemment has &
maj orlty or controlling mterest

_ post-quahﬁcatlon” means the conduct of due
diligence to determine whether a bidder is quallﬁed
to perform acontract effectively;’

“Procurement Oversight Unit” means the
'Procurement Oversight Unit in the Ministry;

“procurement” means acquisition by purchase,
lease, tenancy, hire purchase, licence, franchise or by
any other contractual means of any type of works,
assets, services or goods mcludmg hvestock or any
combination thereof;

“Procuremént Committee” means the Procurement

Committee of a procuring entity established under
section33; :

i
“Procurement Unit” means the division or
department in a procuring entity that is responsible
for the execution of procurement functions;

pro’cnrmg entity” means a pubhc body that is

undertaking public proourement in accordance with
this ‘Act;

“public body” means a Ministry or other agency of
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. the Govern_ment or any other body or unit establishéd
- and mandated by the Government, to carry out
procurement using public funds; :

“publicfimds”—

'(a) has the meaning given to it in the Public Finance
Act; and . .

{b) includes maonetary resources appropriated to a
public body through the budgetary process, as
well as extra budgetary funds, - including aid,
grants and credits, put at the disposal of & public
body by aforeign donor:

“public office™ mesns an office of emnlumeﬁt in thé
public service;

“public officer” means a person holding or acting in a
pubiic office; : o

“responsive” in relation to a bid, means fresponsive to
the basic requirements of  bid in relation to the ability
toperform and complete on time; :

“Review Panel” means the independent Review Panel
established under section 99;

“services” méans any ql':‘rjact.'of procurement, other
than goods or works, which invalve the furnishing of
labour, time or effort;

“simpiified bidding” means a procurement method
‘which compares quotations from a number of bidders;

. “solicitation docurnent” means a bidding document,
request for proposals, request for quotstion and, where
applicable, pre-qualification docurment or document of
any kind issued by a procuring entity, inviting bidders
to participate in procurement proceedings:
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Extent of -
application

suppller” means a contractor consultant, service
provrder or natural person or 1ncorporated body that
is party to a contract with a: procurmg entity for the
provision of goods, works or services;

“undue influence” 1ncludes any form of pressure

'brought to bear by any official, elected or appomted

who is in“a position to prov1de a benefit to, or exact
punishment against, any person involved in

© procurementactivities or decisions;

i

“works” means works associated with the

‘construction, re-construction, demolition, repair or
" renovation of a building, road, structure or works,

such as site preparation, excavation, erection,
building, -installation of .equipment or materials,
decoration and finishing, as well as. services
incidental to construction, such as drilling, mapping,
satellite photography, seismic ‘investigations and
similar services provided pursuant to a contract, if the
value of those services does not exceed that of the
works themselves. :

3. (1) Notw1thstandmg any other enactment, a procuring
entity is not requ lired to apply the procedure provided for in this
_Act, to the followmg procurements -

(a) a public procurement in the case of which,
adherence to the procedure may result in a
disclosure of a State secret;

PRI

(b) procurement-‘undertaken:to protect national’

security or. defence: or - incidental to ‘the
protection of national security or defence;

(©) contractmg for . arbltratlon or conciliation
‘serv1ces

@) contractmg for fmancral services relatmg to the

. issug, sale; purchase or assrgnment of securities
orother ﬁnancral instruments;
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{€) contracting for scientific research, if the results of .
research are to be used by the procuring entity A
only; i b

{f) _pur-:hasmg of immovable or rights rclatmg to
immovable, property;

(g) contracting for services by the Seychelles
Broadeasting Corporation. or any other entity
replacing it, for thé acquisition, development,

- production or co-production of a programme or a
- partofi 1t, and I::-madcasting time;

{h} entering into a public service contragt or an
employment contract pursuant {o the Public
Service Orders or the Employment Act;

(E}._ purchasing of museum objects, records, data
media or licences for the use of data media, if the.
purchaser is a museum, archive or library:

{(j} . contracting for the performanc& of audltmg and
special . audmng, for the purposes of exercising. - ;
State supervision, if the right of the State. th
supervision authority to order such special DA
auditing isprovided by law; :

(k) a public procurement in the case of which a

* contract is entered into according to a mendatory

special. procedure of an international
_”, nrgamsatlon :

(2) ThigActappliestoany nther procurement effected i:-y a
public body unless otherwise prescribed by the Minister.

3 ThisActbindstheRepub]ic.‘

4. A procuring entity shall, before entering into art Appreval
international agreement relating to procurement, obtain the = Tqwirsd for
memational
approval of the Procurement Dversught Linit, and the adviceofthe  pprermems on
Atmmey-General procurement
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Conflict with
. other enactment

Conflict with
international
agreements

Conflict with
conditions on
.. donated funds

‘5. (1) This Act shall prevail where it conflicts with any
other enactment in matters relating to procurement.

(2) An enactment that provides for a person or body to
approve any work or expenditure, shall not be construed as
giving that person or body any power with respect to
procurement proceedings. ' <

- 6. (1) 'Where this Act conflicts with the procurement rules

of a donor organisation the application of which is mandatory
pursuant to an obligation entered into by Seychelles under any
treaty or any other form of agreement, those procurement rule”~
shall prevail. .

(2) Where a treaty or agreement referred to in subsection

' (1) contains provisions favourable to the citizens of Seychelles

and local contractors, full advantage shall be taken of those

provisions in -the interest of promoting  domestic capacnty
development.-

(3) Where procurement, to Which subsection (1) applies,
favours an extemal beneficiary —

(a) the procurement through contributions made by
Seychelles shall be undertaken in Seychelles as
far as it is feasible, through contractors

y " registered in Seychelles; and

(b) relevant insurances shall be placed with

: comparies, and goods shall be transported ir™
vehicles, registered in Seychelles as far as it is
feasible.

7. 1) Where thlS Actor any direction of the Board conflicts
with a condition imposed by a donor of funds, the condition
shall prevall with respecttoa procurement thatuses those funds.

(2) This section shall not apply, if the donor of funds is a-
publicbody.
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| PART I B
PROCUREMENT OVERSIGHT UNIT LR
8. (1) Theteshaltbe a Procurement Gversight Unit. _ " Procuremen L :
(2) TheProcurement Oversight Unit shall be ﬁdmipi_stered Vet i4 '
by a Directer appointed by the Minister on such terms and LR
conditions as may be determined by the Minister. . -
9, TﬁePrucummeﬁtDversigthhit%_' ?ﬂlin}"makin?. l :
. : _ o E _ _ responsibility’
- (a} shall serve as a procuretnent policy making and - 'k
. monitoring bady: . ' ' g3
(b) shall not in any way be involved in conducting k
. procurement proceedings or resolving K
f procuremeit disputes: and ' ' b
© (c) may request information ﬁ-c:ﬁ, and consult with, 7
' the Board, the Review Panel, ot any publicbody, . - i1
in the development of procurement policy for the _ i
Government. .. '
" 10(1) The Procurement Oversight Unit shall, in the Funetions
performance of its functions —- _ :
(a) issue instructions to public bodies concerning the
coordination of their actions with the
Procurement Oversight Unit, the Board and the
Review Panel;
: 7 (b) issue public procurement Eirculars and
: : ' publications to provide gpidance on the
- ' . interpretation and application of this Act;
;_ | {c} formulate poiicies relating to -procurement, : g
i including directives, procedures, instructions, 4k
technical notes and manuals, for the - :
'implémentatinrn afthis Act: :
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(d)

(¢)

(8)

M)

S )

0%

o )

issue ' standard forms of contracts ‘bidding

-documents,  pre-qualification documents,

requests for proposals and other similar |

- documents for mandatory use by every public
. body 1mplementmg procurement;

.--collect from the Board, the Review Panel and

public ‘bodies information on procurement

" activities and monitor their comphance w:th
thisAct;

(D -

recommend‘ and facilitate the implementatiop--.
of, measures to improve the functioning of th.
procurement system, including the introduction
of information and communications
technology, the dissemination of publications
and the setting up of websites dedrcated to pro-
curement

pre_sent -_'an annual report to the Minister .
regarding the . overall functioning of the
procurement system;

communicate and cooperate with international
institutions, funding agencies and other foreign
entltles onmatters of procurement

advise the Mmlster regarding delegation of
- financial authority to public officers ‘enabling
~ them to approve contract awards and changes to_

contracts of a financial nature and carry outa”
annual review of such delegatrons '

register the narnes, and keep a database of,
supphers contractors and consultants,

- receive . complamts from procurmg entities
‘ about suppliers, contractors and consultants;

NOE

maintain a list of firms that have been excluded
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()

{m)

. submitted to it, to ensure compliance with the’

(o)

(p)

- from participating in public procurements and

communicate the list to procuring entities in a
transparent manner, on aregular basis;

énsure_ that the standard bidding documents
contain all the information necessary for a bidder
te submita bid. as specified in Schedule 2.

vet bidding documents and public notices
relevant laws, regulations and pelicies;

within sucli time gs may be prescribed afer
having received the documenis referred to it in
accordance with this Act, may authorise the
procuring entity to cal] for bids, or wtilise another
appropriate procurement method;

select persons from a list of qualified and
idependent evaluators maintained and paid by it,

who bave not been a patty to the preparation of

any bidding documents, to act as members of a
bid evaluation committes of the procuring entity,
inorderto—

(i)  oversee the examination and evalyation of
bids; and

{i_ij. authorise a procuring entity to use an
appropriate method where—

{aa) an activity is not likely to attract
bidders, at least not at a reasonable
price, in view of ity size, natyre,
location, scattered location, finan-
cing or high mobilisation costs, foran
outside supplier;

(bb) an activity for a pilot project of &
particular nature for the development
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Staft

of a technology work ‘method
cannot be carried out by a
contractor;

(cc) works must be carried out without

ST -disrupting the existing operations

TR of the staff of a public body, who
- arefamiliar with thos‘e operations;

: (dd) there is an emergency such as a
natural disaster which calls for
immediate actlon

i,

(ee) the risk of unavoidable work
interruptions is better borne by a
public body rather than a
contractor; ‘

(ff) . anactivity is such that, if carried out
by a contractor, it would impose an
unacceptable risk on the contractor
as the cost cannot be determined i in
advance; or

(gg) it has been demonstrated that
- departmental execution is the only
practical method for construction,
maintenance and conservation

- works under special circumstances;

(q) do such other acts and things as are incidental to
the foregoing or conducive to the attainment 0"
the objects of the Procurement Over51ght Unit.

(2) The Procurement Oversxght Unit shall in the
performance of its functions act in a predictable and transparent

- manner, and not be subject to any undue influence.

11.(1) “The Minister shall appoint on such terms and

;condmons as may be determined by the Minister, the

professnonal staff of the Procurement Oversight Unit.
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© (2) "The staff referred. to under subsection (1) comprises

persons with integrity and experience in the field of pracurenfent,

_ with a background in technical, legal, financial of administrative

matters.

(3) Public officers shall be designatod as may be required

' toassist the Procurement Oversight Unit in the performance of its

functions, and officers sa designated shall be under the
administrative control ofthe Director, :

12.(1) In order to ensyre due compliance with this Act, the
Procurement Oversight Unit shall establish under the general

w.supervision of the Director, an inspectorate: unit which shali

monitor, in accordance with the ryles or regulations made under
thisAct, the procuremént performance of- procuring entities.

{2)- The Procurement Oversight Ugit may appoint such

inspectors and other staff to the inspectorate unit as may be -

necessary for the performance of the functions of that unit.

PART III
NATIONAL TENDER EGARD
131) There s established a National Tender Board,
*(2) ‘TheBoerdshall be a body corporate, -
- 14(1) . The President appoints the Boad which comprises —
- _(a} aChﬁhpémun; and
(b} ameximium ofsix other members as follows —
{i) twopublic officers; o
- (i) arepresentative of the Seychelles Chamber
of Commerce and Industry;-
o (iii} & reﬁr;sél:l_'_taﬁvé of a Non Governments]
Orgasisation nomvinated by LUNGOS; and

. Inspectorate -

Unil

Estaldishment

Composition
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Functions

(iv) two representatives of professional
- associations operating in Seychelles,
nommated by such associations,

having the necessary experience and knowledge in. general
economics, legal, administrative, financial, engineering,

- scientific ortechnical matters.

(2) The members of the Board shall elect, from among.
themselves av1ce-chauperson .

(3) The President shall cause a notice of the names of the ..

‘members of the Board referred to under subsectlon (1) to be

publlshed inthe Gazette.

15. (1) The functlons ofthe Board are —
| (a) to estabhsh approprlate internal procedures for -
" the operations of the Board .and ensure
compliance with them;

(b) 'toreceiveand p»ﬁblicly open bids;

() to feview the recommendations of a bid
evaluation committee and —

(i) approve or reject the award of a contract;
or

(i) on epeciﬁed grounds, may require the

evaluation committee to make a fresh or =

further evaluation or seek an mdependent
evaluation.

) Tlle -Board shall strive to achieve the highest
standards of transparency and equity in the performance of its
functions, taking into account—

(a) the evaluation criteria and methodology .
disclosed inthe bidding documents;
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(b)

: (c)
{d)
(e)

v ®

the qualification criteria ang methodology
disfclnsed_inﬂlehiddingdocuments_;_ -

equality of opportunities for al ] bidders;

faimness of treatment to gl parties;

the ;necd- td obtain the best value for money in
-terms of price, quality and delivery, havin gregard

to set specifications; and

transparency of process and decisions. .

16.(1) In the performance of its functions, the Board shall

have power—

(a)

(b)
{(c}.

{d)
(@)
(f)

{2) Ap

question lawty

to call for such informations or documents or
both, as itmay need from any public body;

to sumnmon witnesses: .

10 examiné such records or‘vther documents and
take copies or extracts from them;

to commission any. studies- relevant to the

determination of an award of a major contract;

Pawers

to request any professional or technica) assistance .-

from any appropriate person 'in Seychelles or
elséwhére;_and_

to do such acts and things incidental or éunduciirg
to the exercise of its powers, '

_ ublic body to which a request is made ‘under -
- subsection (1(a) that fails to comply with the request, or through
its employee, wilfully gives a false or misleading answet to any

lly putto it by the Board, commits an offence and is .

liable on conviction to a fine not excesding fifty thousand rupees.

(3) An

award of a tender shall have the approval of the
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‘Board as per the procurernent thresholds set out in Schedule L.

‘ (4) An award of a tender signed by a procuring entity
without the approva} of the appro:vals authority, or signed over
the procurement thresholds set out in Schedule  shall be null.

(5) Where—

(a) a varlatlon in a contract price subsequent to the
conclusion of a: procurement contract entered
into by a public body causes the total contract

"amount to exceed the procurement threshol'
setoutin Schedulel or

~(b) . the loWe’st bld submltted in response to an
invitation made by a public body exceeds the
cost estimate, .

the matter, together with all the b_idd'ing and contract
documents, if any, shall be referred to the Board for approval.

(6) The Chairperson of the Board may, where he or she
considers - it -appropriate, refer a matter reported under
subsectlon ), to the Procurement Oversi ght Unit.

(7) The Board shall perrodlcally publish i in appropnate
media mformatlon on award of tenders.

(8) Where it comes to the knowledge of the Board thata
contract has been awarded in breach of this Part, the Board shall
forthwith report the matter to the Procurement Oversight Ur. h
recommending such action a$ it may consider appropriate.

l7 n Members of the Board shall hold office for a period of
three years from the date of appointment, except that, half the
number of members shall be re-appointed, for a further term of

oﬂ'lce to ensure contlnulty and mstltutlonal memory

(2) A member of the Board shall, on the exprration of'the
period for which the member was appointed, continue to hold
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office until such-other member is._ appointed to succeed that
- member, except that the period shallnot exceed three months,

(3) The office of a member of the Board shall _hec.ome

vacant -—
{a}
()

()

™~

(d)

(e_}

®

upon the meenmber's death:

if'the member is adjudged bankrupt;

if the membcr_i§ absent from three consecutive

meetings of the Board, of which.the member has
had notice, without the prior written approval of
the Board; _ . _

upon the expiry of one month's notice of the
member's intention to resign from office, given
by the member in writing to the Board; .

if the member becomes mentally or physically

“incapable of performing  the ﬁ.m-:t:iuns_ of a

member of the Board: or

if' the member is convicted of an offence and
sentenced to Imprisonment for a term of BIX

_months or more,

4) A m.emher of the Board ma}f_resign.fmm cifice by
giving not less than one month's notice in Writing to the Board,

= (5) The President shall, at any .t'um:,‘- terminate the
appointmentofa member of the Board who has heen guilty of —

(a)

()

any misconduet, default or breach of trust in the
discharge of the member's duties; :

an offence of such a nature that calls into guestion

" the membe's professional standing or the

reputation’ of the Board, and warrants that the
appointment of such member be temiinated.

433
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' (6)v The President shall, where the office of a member

‘becomes vacant, appoint another member in place of the
- member who vacates office, and such member shall hold office

for the remainder of the term.
18 (1) The Board shall regulate itsown proceedmgs

o) 'Ihe Chairperson may, upon giving notice of not less

*than fourteen days, call a meetmg of the Board and shall call a

special meeting upon receiving a wntten request from at least
ﬁve members of the Board -~

(3) If the urgency of any particular matter does not
permit the giving of the notice required under subsection (2),
special meetmg may be called by the Chalrperson upon givinga
shorter notlce

(4) A quorum for a meetmg of the Board shall be three
members. ,

(5) 'Ihe Chairperson shall presrde at meetings of the

* Board at which he or she is present, and in the absence of the
_ Chalrperson froma meetmg, the vrce-chalrperson shall preside.

(6) Where the Chalrperson and v1ce-cha1rperson are

. absent from a meeting of the Board, the members shall elect
_ among themselves such member to presrde at that meetmg

(7) ‘A decision of the Board on any question shall be by a
‘majority of votes of the members present and voting at the
meeting and, in the event of an equality of votes, the persc™

. presiding at the meeting shall have, in addition to a deliberative
' Vote acastingvote. :

(8) The Board may invite a person whose presence is in
its opinion, desirable to attend, and participate in the

deliberations of a meeting of the Board, but such person shall
have no vote.

9 A member of the Board mey disclose, at a meeting of
the Board, any information that the member possesses as a
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result of that member's appointment or position in any other
public office, to assist the Board in its deliberations. .

{10) The '.raliaii.t_‘,»r of a proceeding, -act or decision of the

Board shail not be affected by any vacancy-in the membership of |

the Board or by any defect in the sppointment 5fa member.

(11) The Board shall cause minutes to be kept of the
proceedings of every mesting of the Board and any committes
established by the Board. . :

19.{1) The. Board may, for the hurpbsé of performing its
functions under this Act, constitute any comtnittee and delegateto
any such committee such of its functions as it thinks Gt -

(2} The Board may appoint as members of a committee
constituted under subsection (1}, persons who are or are not
members of the Board, and such persons shall hold office for such
petiod as the Board may determine.

(3) A committee of the Board shall regulate its owa
proceedings. E

20.  There shall be paid to members of the Board or a
continittee of the Board such allowances as the Board may, with
the approval of the Minister, determine,

21.{1) Amember or person who is presentat a meeting of the
Board or a committee at which any matter, in which that person
or.any member of the person's close relative is directly or
indirectly interested in a.private capacity, is the subject. of
consideration, shall, as. soon as is- practicable after -the
commencement of the mecting, disclose that interest and. shall
tiot, unless the Board or the committee otherwise directs, take part

" in any consideration or discussion of, or vote on any question

relating to, that matter,

(2) Adisclosure of interestmade under this section shall be
recorded in the minutes of the meeting.

Commithess

Allovweancs

Dusclosure
of Duerest
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given' by oron behalf of the Board, tpubhsh Or dlSClOSC to an
-unauﬂionSed persoh, otherwise than in the course of duties of

that, person, the contents of any document, communication or
mformatlon whatsoever, which relates to or which has come to
theknowledge of that person in the course of that person's duties -
underthls Act. - : '

g (2) A person who contravenes subsectlon (1) commits an’

'offence and is liable, upon conviction, to a fine not exceeding
- one hundred thousand rupees or to lmprlsonment for a term not

exceedmg two years, or to both.

(3) A perSon who havmg any mformatlon which to the

- knowledge of that person has been published or disclosed in

contravention of subsection (1), .unlawfully publishes or

communicates the information to any other person, commits an .
- offence and is liable, upon conviction, to a fine not exceeding
~ one hundred thousand rupees or to imprisonment for a term not
exceeding two years, orto both '

23.(1) Theseal ofthe Board shall be such devncé asmaybe. '
determined by the Board and shall be kept by the Director
appomted under section 24(1).’

(2) The affixing of the seal shall be authenticated by the
Chmrperson or vice-chairperson or one other person authorised -

in that behalf by a resolution of the Board.

3) A contract or instrument which, if entered into or

- executed by a person not being a body corporate, would not be

- required to be under seal, may be entered into or executed

without seal on behalf of the Board by the Director referred to
under subsection (1) or’ any other person generally or
specnﬁcally authonsed by the Board in that behalf. '

(4) A document purportmg to be a document under the
seal of the Board or issued on behalf of the Board shall be
received in evidence and shall be executed or issued, as the case
may be, without any further proof, unless the contrary is proved.
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24.(1} - The:President:shall appoint:a Director on:such:terms
and conditionsasthaPresident may determie. .

2y TH&EMrﬁhﬂ-—-

(a): provideadnrinistrative and. professional support.
tothe Biard;:

(h} ensure- thie’ proper-implementation: of: the work;.

pmgmumeofﬂmﬂbardi
(€} prepare:orco-ordinate:the: pmpam:mmf such

_ pmdmmansmﬂmmbamqmm'
al byth&Ban:ﬂ;amif

(&) carry out any otherdities whichyin tseopimioh o

. théaBbavd;imy.bestsaweitsnhich.-

(3): * The. Difector: shiall: bev.an.- exeofficio: membir of: the.

Biard and:act.in that-capacity atall: meetmgw of': ihtB{iard, b
shall have no right to vote: _

{4y Thec Boded aray for gmdscmmstﬂml)nmm
withdrazw from a meeting of the Board.

{5) . The.Board:may delegate 1o thie Directnb suchi-of its

duties-under this:Act as:may-be necessary to.enable hiim o her to-

carry out e ffectively the day to day business ofthe Board.

15(1) TheBoard may appoint, on such terms and conditions:
as it: may :determirie;: suck‘other. professional. staff as it-may

_sonsider necessary fm: the: perfurmance of the board's ﬁmctmns
underthlsAct T

(2] Such other professianal staff. of the Board shall be
persons, of  integrity. and! withr experiencein the- field: of

procurenrent; witha hackgrmm& in-techirical; legal, ﬁnanma[ or
admmlstratwe matters

26. - An acnnn or other proceedmg shall not lie or be
msututed against a member of the Board, ‘2 cnmmlttee uf the
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Board staff of the Board or the Dlrector for or.in respect of any
act or thmg done or omitted to be ‘done in. good faith- in the
dlseharge, exercise or performance or purported discharge,
exercise or performance, of any of the duties, powers or
functrons of such member staff or Dlrector conferred under this

- At S -

Co-opcration 27.(1) The performance by the Board of its functions under
:’u':'h‘o‘;l'_’;‘s " this Act; shall not affect in any manner the functions of other
authontles under any other enactment.

(2) The Board shall co-operate with other bodies

performmg oversight functions over public procurement in

* Seychelles and may, for that purpose, establish mechanisms for
 sharing information and working jointly with those bodies.

i s wneek3)n A-prosuring entity and a person involved in public
R ,,‘,Lprpeurement shall cooperate w1th the Board and any other
- public body. performmg momtonng and oversight functlons _
over public procurement

Funds ,28 (l) The funds of the Board consist of moneys as may —

(a) be approprrated to the Board by the Natronal
Assembly for the purposes of the Board,;

(b) be paid to the Board by way of fees charges or
‘grants; and ‘

© 'otherv»'/ise vestin or_aeerue tothe Board.
) | There shall be paid f from the funds of thé “Board — :

(a) the salanes, allowances, gratuities and pensions
_of the staff of the Board and other payments for
the recrurtment and retention of such staff;

(b) such reasonable travelling ‘and subsistence
allowances or other allowances for members of, |
the Board, any committee of the Board and staff §
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g

Board at sUch ‘ _tes as the Board may, with the
approval of the Mmister, detérine; and

perforraiice of its fumtrons under thisAct.

twélve mionths énding on 31'st Deceinber of éachy year

30 (IY Thé Board shall caiisé to be kept proper books of
“ccotintand othér recordsrelating to the accountsof the Board.

-

(2) Afficié 158 of the Constitution: shall apply in respect Fof
the auditing of the accounts of the Board.

31 (N As soon as practrcable, but ot fater than nmety days
after the end of the financial year, the Board shall submit to the

year.

() The repott. referred to it subsection (1), shall include
information on the financial affairs of the Board and there shall be
appendéd to the report—

(a) _an'audrted'b'alance sheet; .
and

| require.

(3) The Mlmster shall, not later than thirty days after the
~ receipt of the report teferred to in subsection (1), present the
' report before the National Assembly.

' ~ PARTIV
INSTITUTIONAL STRUCTURES

32.  For the purposes of tlus Act, a procurmg entity
compns%s—— :

l ]

(¢) any othér expenses incurred by the Board in the

29,  The financial year of the Board shall be the périod of

Minister a réport concering: its actwmes durmg that fmanclal '

(b) an audited statement of m*come and expenditure;

(c) such other mfonnatron as ' the Mrmster may

Financial -

Accotint

. and audit

Annuial
rep'or_t

. Composition’

of procufing’
entity



(a)y a ehalrperson appomted by the chlef executlve

ofﬁcer, Lo

(b) *not more than three other members appomted
“bythe ehlef exeeutlve oﬁicer, as follows -

(i) ‘two members from the proeunng entnty,
e '*and e ,

i (il) one other person who is" not a pubhe
o ofﬁcer

(2) - :'The Minister shall prescrlbe the proeedures to be
followed by a ' procuring: entity, - unable to.. eonstltute a.

o Proeurement Commlttee in view of its size. .

(3) A member of a Proeurement Commlttee shall be

' “appomted with regards tohis orher— -

(a) techmcal and professronal com petence

“(b) procurement skllls and knowledge requrred for

the performance of the functions of the
Proeurement Commlttee, and '

(e) proven mtegnty and sound decrsron-makmg

abllmes /

, (4) ‘A ‘chief executive officer shall, in selectmg the
members of a Procurement Committee, seek to establish a

s balance of skills and experience among the members to ensure

e f‘.\.“"“"ee .

-
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{8) has an appropriate level of seniority and
experience in decision-making;

(b) includes persons with knowiedge and experience |

in public procurement and othet. relevant
professional disciplines; and

(¢} includes persons with knowledge and experience
of the procuring entity's operations.

{3) A chief executive officer shall, when appointing
members of a Procurement Committee, appeint half the members
for a tenvre of twe years in order to ensure both continuity and
rotation in ﬂ1e mcmhership of the Procurenent Com mittee.

35(1} A Procurement Commlttee shall ensure that all

procutements of 2 procuring entity are conducted in nccnrdance
with this Act. .

(2) A Procurement Committes shall be requnsible for

providing prior authorisation of the procurement pmcesa in

accurdance wnh the pruwdurc setout in Part V1.

(3) A Procurement Commitice shall abide by ths
procurement thresholds setout in Schedule 1.

36.(1) AProcurement Unit is established ina pmcuriﬁg entity.

{ i} Thie Procurement Unit referred to ufider subsection (1)

Tis responsible for, managing procuremcrit activities of'a précuring

entity in accordance with this Act and obtaining the reqmred
approvals from the apprmrals avthority.

(3) Without prejudice to the generality of subsection (2),

the functions of a Procurement Unit are —

(2) to plan the procurement activities of 4 procuring
entity and recommend the appropriste methed of
_'procurément, '

463
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Procurement

authorisation -

. and
 procurement
. thresholds

(b)

(©

(@)

.(e)

to prepare sollcltatlon documents bid notices,
short-lists, evaluation reports, contract award
recommendations and contracts;

to manage the bidding process including pre-
bid meetings, clarifications, receipt and
openingof bids;

to manage the evaluation of bids and any pre-
qualifications ornegotiations;

to manage contracts and oversee contracts ..
management by a designated contracts

. .man.ager and.

®

to prepare any procurement reports required by
the Procurement Oversight Unit, Board, a chief
exeout:we ofﬁceror aProcurement Committee.

37.(1) A procuring entity shall establish:procedures for the
making of decisions relating to procurement, on'’behalfof the

pubhcbody

2) The procedures requrred under subsectlon (1) shall
be consistent with this Act and regulations made under this Act.

{3) Aprocurement shall be—

@

. (b)

_within the approved budget of a procuring

entity, and planned by the procuring entity
through an annual procurement plan; and

undertaken by a procunng entity in accordance
with the procurement thresholds set out in
Schedule 1 and regulations made under this Act.

(4 The follbwnng stages of a procurement process shall
require the prior approval of the Board or a chief executlve
-officerasthe case may be —

(a)

‘

the use of the limited or direct bidding methods
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of procurement, except where direct htddmg ison
fhebamsaﬂm value bid;

(b} solicitation dmuments prmrtothelr issue;

(¢} evahation reports. prior to any further bid
: opening, the subsequent stage of evaluation and
notificationof an award;

i(d) any other documents incorporating a-contract
award recommendation, such as reports on
‘negotiations, prior to any notification. of the
award, : '

{¢) amendmentstioacontTact pribrtn its msue, .

(f) thecancellation of procurement proceadings; andl

(g) theterminationofacontract.

(5} Theapprovalsauthority shall be—
| {a) a chief executive officer, where the value of the

procurement does not exceed ‘the prm:umunt
thresholds levet set out in Schedule I;

tb) a Procurement Committee for ‘all other

procurement, subject to ‘the procurement

thresholds level setout in Schedutel; and

{c) the Board for any procure'meﬁt in excess of the
: procurement thresholds level set out in Schedule

_ (6) A chief executive officer shall authorise the issue of a
contract: .

Fmv.n'!ed' that the contract documents are in bne with
the contract award recommendations authorised previously by
ﬂumcurmnentC{rmmlttﬁe

e —~————

m i —— U e
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(7) A chief executive officer may delegate a threshold
level.of procurement, up to the maximum provided in Schedule
1, to any designated senior officer or officers of a public body,
including the head of a Procurement Unit. ’

_ (8) Any delegétion made by a chief executive officer
~ under subsection (7), shall be in wntmg and copied to the head
ofthe ProcurementUmt. .

_ 9) Where the proposed or actual value of a contract
exceeds the value originally estimated for a procurement, and
thereby ' exceeds - the threshold level of a Procurement
Committee who authorised any previcus stages in a

_ procurement process, a procuring entity shall make a request for
B  approval by the Board, with details of the earlier stages and
[N ' » ‘pnorapproval '

- Responsibility 38.(1) A public ‘body shall ensure that this Act, regulations
Lo :""‘m“iﬂ‘aﬂm made under this Act and any directions of the Procurement
s Yz : . Oversight Unit or Board are complied with in respect of each of

its procurement.

~(2) Achiefexecutive officer shall ensure that the public
‘body fulfils its obligations under subsection (1).

(3) Every. public oﬂicer of a public body and each
member of a board or committee of that body ‘shall ensure,
within the area of their responsibilities that this Act, the

 regulations made under this Act, and any directions of the
Procurement Oversight Unit or Board are complied with. '

(4) A chief executive officer may use the Procurement
. Committee of another procuring entity to carry out a
. procurement of that Procurement Committee.

i
v
Yo
o8
P
e

A ' : ~~ (5) TheProcurement Oversight Unit shall have power to
transfer the procuring responsibility of a procuring entity to

- another procuring entity or procuring agent in the event of delay
or in such other prescribed instances.
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39.41) The Minister may, on the recommendations of the
Procurement Oversight Unit, by regulatiuu_s——

(a) designate an agency orunit with responsibility for

the procurement of common use ltems foragroup

of public bodies: and

(b} specify the procedure for the procurement of
common use items m conformity with this Act
and rcgulatinns made under this Act,. by a
desi gnated agency or unit. .

(2} A pmcunng entity shall until the Minister dﬁlgmtes
an agency or unit under subsection (1), procure common use
items in accordance with this Act.

(3} For the purposes of this section, common use items

" shall be any goods, works or services required by more than one

procuring entity, for which the Government can obtain greater
efficiency and value for money through centralised purchasing.

{4) The Procurement Oversight Unit is to determine the
goods, works or services which are to be common use itéms, and
regularly distribute a list of those items so determined to all
procuring entities, and the list shall indicate which common use
items are held in stock in governm ent storage. -

(5) The Pmcuremem Dvemght Unit, fnr any commaon use
Items——

{a) shall linise with ali procuring eatities, as part of
the annual pmcurcment planning process; on an
ongoing basts, in order to establish a detailed list

- ofcomnton use items and estimated needs;

{b) may evaluate suppliers for common vse items in
orderto issue a list of approved sources of supply;

(¢) may enter into- framework contracis or other
approptiate contractual arrangements for the
purchase of common use items;

FPracurement
of commen use
tems

h
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Use of

procurement
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amnlovee of a public body.

(d) may utlhse warehouses for cost eﬁ'ectlvev
storage and’ dlstnbutlon of common ‘use 1tems
‘ and

(e)-. shall regularly 1ssue updated mformatlon to all
procuring entities on the items available, prices,
delivery times and arrangements established for
ordering or obtaining such items.

(6) - A-procuring entity shall utilise approved sources of
supply or framework contracts to obtain common use items in
accordance’ with instructions 1ssued by the Procurement
0vers1ght UJ;’

‘ 40 1 A 'procuring'entity may, in such ‘manner as may be
prescrlbed appoint a procurement agent or procurement service
provider on' a competitive basis to- carry out procurement
functlons in accordance with this Act.

]-(2) “The Board shall pre-.qualify a pgocurihg agent or

‘procurement service provider to be engaged by a procuring

entity under subsection (1).

(3) A procuring agent or procurement service provider
shall reglster with the Procurement Oversight Unit.

41 (1) ' A procuring entity shall appoint an adhoc evaluation

' commlttee for each procurement required in accordance with

thls Act.

(2) _The adhoc evaluation commlttee appointed under
subsection 1) shall be responsible for, the evaluation of tenders, -
- proposals or quotations, and the preparation of evaluatlon o
reports for submlss1on to the approvals authority. .

3) The adhoc evaluation commlttee comprises not less
thian three members and any ‘other person appointed by the
“approvals-authority, and may include a member who is not an
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{4} The members of the adhoc evaluation committee shall

possess skills, knowledge and experience relevant to a

procurement requirement which may include— -
{a) technical skills;
(b} procurementand contracting skills;
(¢) financial management or aﬁal}fsis skills; or
(d} legal expertise. |

o {(5) The number and level of expertise of members of the
adhoc evaluation committee shall depend on the vaiue and
complexity of 3 procurement requirement.

(6) Subject to this Act, a member of the Board or
Procurement Committes shall not be a member of an adhoc
svaluation committes,

PART V |
GENERAL PROCUREMENT RULES

42.(1) The procuring entity shall vse open tendering under
Part VI for every tendering,’ or an alternative procurement
procedure under Part VIL

{2} A procuring entity may, subject to this Act, use an
altérnative procurement procedure only, if that pmcedure is
allowed under Part VIL

{Eij A procuring entity may use restricted tendering or
direct procurement as an alternative procurement procedwre
- only, if before usmgthat procedurs, the entity —

{(a) obtains the written approval of the Procurement
Oversight Unit; and

(b) records, in writing, the reasons for using the
alternative procirement procedure.

Chaice of -
procurament
prostaduirs
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Procurement
not to be split
or inflated

Restricted or
- negotiated
procedures

43.(1). Aprocuring entity shall not structure procurement as
two or more procurements for the purpose of avoiding the use of
a procurement procedure.

2 Standard goods, services and works with known
market prlces shall be procured at the prevailing real market
price.

(3) A public officer involved in trgmsactions,in which
standard goods, services and works are procured at
unreasonably inflated prices may, in addition to any other

sanctions provided in this Act, be required to compensate the '

procuring entity for any loss resulting from his or her action.

44(1) In restricted or negotiated procedures, pre-
qualification shall be —

(a) applied to select those parties 1nv1ted to submlt
tenders; and

(b) advertised in a local newspaper having wide
circulation in Seychelles with the intention of
providing to all parties an opportunity to

* participate in the pre-qualification.

(2) Inrestricted or negotiated procedures —

(a) the parties selected for participation by a pre-
qualification, shall be invited to submit a bid in

a notification sent to all the parties
concurrently; and :

" (b) the notification under. paragraph (a) shall be
accompanied by bidding documents-and any
other documentation as may be required.

(3) The number of participants to. be selected in a

restricted:procedure shall not be less:than three or more-than

twenty so as to ensure competition in the procedure, except that,
if the number of participants to:be selected.in pre-qualification
is to be limited, this shall be stated inthe bidding document.
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.' (C)) In the case of a negotiated procedure, the number of
participants to be selected in pre-qualiﬁcation procedures to
submit bids, shall not be less than three. '

45. A procuring entity may use pre- qualiﬁcation

~ + procedures in order to identify qualified persons, or may use the

results of a pre-qualification procedure used by another procurmg
entity to identify qualified f persons.

46. Except as expressly allowed under regulations made
under this Act, a procuring entity shal’ not enter into acontract for
procurement with—

(@) an employee of the procurmg entity, a member of
the Board, a member of a Procurement
Committee or a close relative of that employee or
‘member; or

(b) a Minister public officer or a member of a board
or committee of the Government or any
: departmentofthe Government.

47. (1) A procuring entity shall prepare speciﬁc requirements
‘relating to goods, services or works, and give a correct and
complete description of those goods, services §r works being
procured and allow for fair and open competition among those
who wish to participate in the procurement proceedings.

(2) The specific requirements referred to under subsection
(1) shall include all the procuring entity's technical requirements

with respectto the goods, works or services bemg procured.

(3) The . technical requ1rements refé’red to under
subsection (2) shall— B .

(a) relate to performance rather thaj esign;
(b) relatetodescriptive characteristig $;and

(c) bebased onnational or international standards.

S

Pre-qualification.

procedures

Limitationon
contracts with
employees

Specific .
requirements -

2L



R N
S . .

a2

Supplement to Official Gazette [29th December 2008]

Statement and
- declaration

Termination of
procurement
proceedings

. (4) The technical requirements referred to under
subsection (2) and (3) shall not refer to any pamcular trademark
name, patent, design, type, producer or service provider or a

* specific origin; anless — -

(a) there is no other sufficiently precise intelligible
way of describing those requirements; and

(b) those requirements allow eqmvalents to what
o are referredto '

48. A bid, proposal or quotatibn‘ submitted by a person
shall include a statement attesting to the fact that the person is
not -debarred from participating in.procurement proceedings

.under this Act, and a declaration that the person shall not engage

in any corrupt practlce

49.(1) A procuring entity méy, at any time, terminate
procurement proceedings without entering into a contract.

(2) A procuring entity shall give prompt notice of
termination of procurement proceedings to every person who

* submitted a bid, proposal or quotation or, if direct proctlrement

had been used; to each person with whom the procuring entity
had negotiated.

(3) On the request of a person described in subsection .
(2), the procuring entity shall within fourteen days of the
request, give its reasons for termmatmg the procurement
proceedmgs

4) If proe'uremetit proeeedings» involved bids and the

“proceedings are- terminated before the bids are opened, a

prqcuring entity shall retum the bids unopened

(5) A procuring entity shall not be llable to any person for
atermination under thlS sectxon _

(6) A termination under this section shall not be
reviewed by the Board, Review Panel ora court.
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{7y A procuring entity that terminates procurement

* proceedings shall give the Board a written report on the

termination. : .

{8) A reportunder subsection {7) shall inctude the reasons
for the fermination aand shall be made in accordance with any
directions of the Board with respect to the contents of the report
and when it is due. '

s041) A procuring entity shall maintain records of all
procurement proceedings.

(2) A public body shall record amd preserve all
decumentation and data relating to procurement proceedings for

~ aperiod of ot least eipht years from the dateof —

{a) thecompletionofacontractor its termination;

(b) the decision t0 terminate procurement
proceedings; '

{c) thesettlement of any dispute underacontract,of

(d) the resolution ofachallenge or appeal madeunder
this Act,

" whichever is later.

{(3) Subject to this Act, all notifications, decisions and
other communications, incleding electronic communications,
referted to in this Act shall be in writing. :

-

{(4) Subjeci: 1o the prior approval of the Procurement

| Oversight Unit, a public body may authorise the use. of other

forms of communications, including elecironic communications,
for publication of invitations to bid, transmission of bidding
documents, submission of bids, conclusion of contracts and

processing of payments.

{5) Where other means of communications are used in
accordance with subsection (4), the public body shall ensure
that— '

Recards of
proCu e
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; ' o (@ a record of the content of the commumcatlon is
f _ preserved;

(b). anadequate level of security : and conﬁdentlahty
isprovided;

(c) bidders' access to the records of procurement
proceedings is preserved; and

(d) any other requirement of this Act is complied
with,

L (6) After a contract has been awarded and procurement ~™

C proceedings have terminated, the procuring entity shall, on

' ' _request, make the records of the procurement available to a
person who has submitted a bid, proposal or quotation or, if
direct procurement was used, a person with whom the procurmg

" entity was negotiating. :

(7) The procuring entity may charge a fee for making the
records available but such fee shall only cover the
-administrative cost of making the records available.

3 f : ; R (8) A disclosure under this section shall not be contrary
tothisAct,

(9) - A procuring entity shall maintain a proper filing
system with clear lmks between procurement and expenditure
L ~ files.

. Communication . 51.(1) A communication be'tween.'a_ procuring entity and a
L - bidder or supplier shall be in writing and where it is made inany -~
P ’ ' other form, it shall be reduced to, and confirmed in writing.

(2) Forthe purposes of this section, “in writing” means in
o a form that provides a record of the contents of a
o ‘ communication.

(3) The use of electronic bidding, or any other form. of
modern information and communications technology, shall
only be permitted in accordance with public procurement
standards issued by the Procurement Oversight Unit.
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{4} Unless otherwise permitted by the Procurement

Oversight Unit, english, french or creole shall be the aceepied
language of communication. S B

52.(1) Apublicofficer shalikeep confidentia! the informatioh
that comes into the public officer _pogsession reldting - to

Confidgrtiality

procurement proceedings and to bids; including any bidder's

proprietary. information.

(2) Without prejudice to the geriéfglity of subsection'(l j, a-
procuring entity shall not, except where required to do 5o by an’

. order of a court, disclose any information relating to procirement
proceedings and bids, where the disclosure would —

{a) =mounttoacontravention of an enaciment,

(b} obstruct law enforcement,

(c) prejudii:e the jegitimate commercial interesis of -

the parties;

_(d) inhibit fair competition in public procurements or -

{e) inanyway bscantrary to public interest,

53.(1} A procuring entity shall use the standard docurnents as
may be approved by the Procurement Oversight Upitas templates
for drafting invitations, contracts and notices. - ‘

(23 Where no suitable standard documnenthas beer issited,
a procuring entity shall consult the Procurement Overgight Unit
onthe document tobe used. L .

54.41) &noticf:.inviting bidders to participate in procurement .

* proceedings, and a contract award notice shall be published —

{a) at least three fimes in & jocal newspaper of wide

enough circulation in Seychelles, to reach
sufficient potential bidders so as to ensure
effective competiiton; and o

Use of standard
dacuiments

Piblication of -
natize -
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s

Failed
tenders

\A.

(b) to the extent feasible, on the internet, including
any Government website. -

- (2). Where international tendering is used, the notice

under subsection (1) shall also be published in appropriate
media of wide regional or international c1rcu1at10n or on widely
read internet sites.

(3) Notwithstanding subsection (2), where ’a procuring

entity considers it necessary to ensure wide competition, it may,
- after the date of publication of the notice, send invitation notices

directly to—

(a) potential bidders, who may be registered
bidders, past suppliers or any other identified
potential sources;

(b) professidnal or industry associations; or
(c) - Seychelles embassies in countries which are
‘ likely to participate or foreign embassies in

Seychelles.

~ (4) A procuring entity shall keep records of bidders or
organisations to which invitation notices are sent directly,

“which shall form part Qf the procurement record.

55.(1) Where no responsive bids are received or tender

- proceedings are otherwise unsuccessful, the procuring entity

shall investigate the failed tender proceedings and prepare a
report for the Board

(2) The report made under subsectlon (1), shall include
the reasons for the failed tender proceedings, and
recommendations on how any new procurement proceedings
should be managed to avoid such failings.

(3) The investigation shall consider relevant issues,
which may include —
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{2)
{b)

() -

(d}

(¢}

{f

(g)

(h)

(1)

W

(k3

whether the jendering period was sufficient;

whethet the requitements of the invitation’
documents and terms -and conditions of- the’
proposed contract were reasonable and-not so
excessive as todeter competition;
whether the statemeit of requirements was clear,
reasonable and designed to encourage fair. and
open competition; h S '

whether the tender notice was: published man,

appropriate publication and on the required date;

whether any short-list included sofficient bidders. -
and -the bidders included, provided the goods,

worksor services required; :

whether any amendments or clarifications to the °

invitation documents allowed sufficient time for
bidders to take them into account in preparing
their tenders; :

whether there were other extrangous evenls or

circumstances which may ‘have affected the

ability of bidders to respond; '

whether the evaluation process was conducted in
acoordance with this Act and -the solicitation

documents, and’ staff responsible for . thie.

evaluation had adequate skilis and resources; .

whether there is any suspicion of collusion
between potential bidders; '

whether the original choice of procurement
m;t‘rmdwasappr'npriate; ' '

whether the procuring entity ‘made. _any
. appropriate recommendations, which may

include— .

AT
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; (i) the use of an alternative method of
L ©  procurement;

!

| (i) amendments to the solicitation docu-
| : o ' ments, including bidding requirements,
" ' the statement of requirements, the type of
*1 contract or the terms and conditions of the

proposed contract;
(iti) alternative publication of any solicitation
" document or a revised short-list; and

(iv) the introduction of international _ .

competition.
PART VI :
METHODS OF PROCUREMENT
Choice of 56 (1) A procurmg entity shall use one of the procurement
procurgment  methods specified in this Part.

method

(2) The choice of a procurement method shall be
“determined in accordance with the conditions spec1ﬁed in Part
VII takmg into account—

(a) the estimated value of the procurement;

, (b) whether the procurement is of goods, works,
;- o ' "non-consultancy or consultancy services;

o (c) any special circumstances, such as a limited
L4

- number of potential sources or an emergency
yrequ1rement and

“(d) whether natlonal or international competition is
required.

4 - ' _ '(3;) A procuring entity shall not split up procurement
o - requirements with the intention of avoiding a particular method
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o of pmcuremcnt, where such requunments cﬁuld be prmured '
under a single contract.

& 57.() The c:bjectwa of operi bidding is to obtain vaiue for Opénbidding,.
g money and promote private sector participation through R
[ maximum pﬂSSlble compeiition.

(2} Subject to this Act a procuring ennty shali use open B
L bidding for the procursment of all goods, works and non- .
N cnnsultancy serwces

{3) A procuring entity shall nse gpen national blddmg or
open international bidding in acco rdance with this Part.

© 58, { 13 Subject to subsection (2} : pmcurmg entity shall s, Naumal.,.md
open nationaf bidding for all procurements. : ' ;':Enﬂﬂuﬂal
g
(2) Aprocuring entity shakl use open international blddln]._; '
where —

{a) the estimated value of the prﬁcuremant exceeds
the procurement ﬂlr\eshnlds set out in Schiedule
1 s .s: .

K7

(b)Y the goods, works or services are not ‘available
under competitive prices and other conditions
from at least three suppliers in Seychelles; or - -

() regmnal or international participation is réqmrcd '
in accordance with an agreement entered mm by
e : the Gﬁvemment

(3) Participation in open natmnal bldding shall be limited-
to citizens of Seychelles and !oc.al bidders. o

{4) Pamclpamn in open international bidding shall be
open to all bidders, including citizens of Seychelle:, local and - -
farmgn b:ddrars '

{5) Where open mtf.:rnatmnal b!ddmg isused —
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(a) a bid notice shall, in addition to the national
‘media, be published in any regional or
international media; and :

A

(b) the period for submission of bids or pre-
qualification applications shall be increased to
allow sufficient time for foreign bidders to
respond '

- 59.(1) The objective of open selection is to promote private

“sector participation to obtain the best possible short-list, in order
‘to obtarn value for money

(2) Exceptas provided for in this Act, a procuring entity
shall use open selection for the procurement of all consultancy

: servrces

1 60.(1) Subject to subsection 2),a procurrng entity shall use
open national selectron in all procurements.

(2) A procurlng entlty shall use open. international
selectlon where —

(a; the estimated value of the procurement exceeds
the procurement thresholds set out in Schedule
1; :

(b) consultancy services are not available at'
‘ competitive prices and other conditions from at
least three suppliers in Seychelles or

(c) regional or international participation is
required in accordance with an agreement
entered into by the Government.

(3) - Participation in open national selection shall be

~11m1ted tocitizens of Seychelles and local b1dders

(4) Participation in open international selection shall be
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-~

' npan 10 a.'il bidders; mcludmg mtlzens of' Segrchellcs local and
forelg,n bidders. .

5 ‘Whare open mte:matmnal selectmn is used —
(2) a bld nouce -shall, in addition to the nahonal

media, be published in any appropnax:e regmnal
Grmtematmnalmsdta, and -

- {b) the period for submw?smn of expressions of -

—a

. forforeign bidders to respond.

611} The ohjéctive of limited bidding is to obtain
competition and vaiue for money to theextent possible, where the,
circumstances donot justify or permit the use of open bidding.

(2) Limited bidding may be used where—

{a) . the goods, works or services are onlv available

from a limited number of suppliers; or

(b} there is an urgent need for the: gnods works m'_'

services and engaging in open bidding would be
impractical.

62.(1) The objective of limited selection is to obtain’

competition and value for money to the extent possible where the,

circumstances do not justify or permit the use ofopen selection, .-

'(2] Limited selccticn tiay he used where —

(a)  consultancy scwm&s are only avaﬂable Emm g
limited number of suppliers; or e

[b) there is an urgent need for the goods, works or
services and engﬁgmg in open selection would bé
. impractical, CUEE

-".i.'-.'

63.{1) Theobjective of dirett bidﬂ_ing isto év;hneva timely and

interest shall be increased to allow sufﬁment fimie o

Limiked hidding

[Lituned selection

Tirget biddisg
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efficient pfocurement, where the circumstances or value do not
justify or permit the use of competition.

() Direct bidding may be used where —
(a) the goods, works or consultancy or non-
- consultancy services are available only from a
single source and no reasonable altematlve or
substitute exists;

(b) due to an emergency, there is urgent need for the
goods, works or services, making it impractical
to'use other methods of procurement because of
the time involved in using those methods; '

_ _ - (c) additional goods, works or services must be

. : ' : procured from the same source because of the

v , - need for compatlblllty, standardisation or
continuity;

(d) an existing contract could be extended for
additional goods, works or services of a similar
nature and no advantage could be obtained by
further competition; or

. " (e) the estimated value of the goods, works or
i : services . do not exceed the - procurement
thresholds setout in Schedule 1.

vl eqyest for -64.(1) A request for sealed quotations method shall only be
sealed quotation  yged for the procurement of —

‘(a) readily available commercially standard goods
not specially manufactured to the particular
specifications of the public body;

(b) small works; or

(¢) .- other small services.

B —
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{2) . Sealed quotations shall be requested i writing froii -
not less than thres bidders, except where the jtem in question is .-

not available from three suppliers. R

) The request shall contain 2 clear statemeént of-the S
requirements of the public body as to quality, quantity, terms'and .~ © - .
time of delivery and other special requirements, together with, -

such other information as may be prescribed.

(4 Each bidder may submit one sealed quotation, wﬁich_ '

shall notbe altered or negotiated.

65.{1) A precuring entity may purchase goods, services or
‘works from a singie supplier without competition in ca$es, of
extTeme UTZEncy. - - T : . !7.'

(2) The scops of an emergeﬁcy'ptpcurcment shall‘ﬁ_fﬁr as

possible be lirnited to the period of emergency, so that appropriate
competitive procurement methods may be utilised at the
conclusion of the emergency period. -

{3) For the purpnsas: of this section, “extrems urgéné}:“. :

includes a simation where—

Emergéney
prcLbement

{a) Seychelles is seriously threstened by of antuall}* L

confronted with a disaster, catastrophe, war ot

eventof force majeure; . . - o

(b) life or the quality of life or the eﬁw{rimnmam'mﬁf

be serigusly compromised;

(cy the condition or quality of ‘goods,” equipment,
building or publicly owned capitai goods may
-seriously deteriorate’ unless action s nrgently
izken to maintain these capital goods in their
actual value or wsefulness; or B

(Eh an investment project may be sesiously delayed
for wantof an item of aminornature. '

66.(1) The use of force account :s ‘a 'pt'b?cureﬁla'ﬁt ‘methiod

Furce acoairl,
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“whereby construction is done* by the use ofa ,procuring entity's

- own personnil and equipment, and may beusediif it is the only

“Purchase from
- other:public
bodies

practlcal method of constructing some kind of works.

. (2) Theuse of force accountmay be Justnﬁed where —

(@) the amountof work involved: cannot be deﬁned
madvance

{b) the works are small and scattered, or in remote
locations-for which qualified construction firms
are unlikely to bid atreasonable prices;

(c) the works are required‘to be carried out without
disrupting - ongoing operations of a public
body's staff ‘who< is familiar with those
-operatlons

(d) the risks of unavoidable work interruptions are
- better borne by the procuring entxty than by a
bidderor suppher and

() there are emergency works needmg prompt
attention.

5 67.(1) Where a . procuring entity is able to fulfil a

procurement requirement through purchase from .another
- publlc ‘body and there would be no benefit in purchasing from a

supplier, the procuring entity may purchase directly from the

s

e

public body w1thout the appllcaﬂon of any other method of

-procurement

Provided that -the public body is able to meet the
requirements of the procuring entity, as specified iin the
‘staterment of requirements, :

(2) Aparastatal body is eligible to participate as-a bidder

+or supplier in a public procurement in accordance with this Act,

fifitis legally, and financially autonomous.
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6841 Anawardufamnu'actrelatmgm— :,glf“;:m““ ) _
(a) the construction, rehabilitation or c-peratmn uf mi’fa"‘d
public infrastructure ang other poblic gac-ds on; mm,m
the basis of private mvesm]ent, : ' -
(b) service concessions, or _
{c) cc:-mparab]e forms of. cantractmg,
-shall be subject to sich spf.-clai pmce.durcs s may bc preéc’!nhz:d :
bythe Minister. .
. {2} .ﬁm awa:d —:}f.a cuntrai:t made under subséctiﬂn"(I ]—
{(a) shall be consistent with the: ‘general pmcurement B
rules setout in this Act; am:l : : 1; P
{(b) ‘may vary the procurement process set out in thils
Act, to the extent necessary to meet the-
raqu:rements of 1he contract. -
69.(1y Where, in the interest nf‘ project, susta_mablhty, or - ci‘:’.ﬁpalauqu- L
achieving certzin specific social objectives of the ‘project, it is E‘E‘;iﬁfﬂ "

desirable inz number of selegted pmject components to -

(a) call for participation of I-:rcal communities and
Non Governmental Drganisations'*

(b) increase the utlhsatlon uf logal know-how a.m:l
materials; and . :

{e) emplo},f labour-intensive and’other apprbpnate B

technologies,

the procurement procedures, spemﬁcatmns, and contract
packaging shall be suitably adapted by the Procurement
Oversight Unit to reflect these: cunsldcratmns pmwded they are
efficient, : '

(2) The Mlmstm shall prcscnhe the pmcedures unider

subsection [1)
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- Initiation of -
procurement
=requiremenrs .

Procuremenl
plannmg

PART VII
- PROCUREMENT PROCESS

70.(1) Procurement requirements shall be documented prior
to. the commencement of any procurement proceedings,

recording at least the goods, works or services required and their
estlmated value '

(2) Procurement proceedings shall only be initiated

~where— -

(a) the availability of funding for the requirement
has beenconﬁrmed and '

(b) approval to proceed has.been given by a chlef

' executive officer or an officer designated by the

chief executive officer, as the case may be to
perform the functron :

71.(1) A procurmg entity shall prepare a procurement plan
for each financial year and shall revise the plan as approprlate
dunng the course of the year

(2) An annual procurement plan shall be integrated with
applicable budget processes based on indicative or approved
budgets asthe case may be.

(3) ‘An annual procurement plan for each procurmg

- entlty shallmclude—

(a) alistofthe goods, works and services required;

(b) a schedule of the delivery, implementation or
completron dates for all goods, works and
services required;

" (c) an indication of which items can be aggregated
for procurement as a single package or through-
any applicable arrangements for common use
items in accordance with this Act;
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{d) m:snmateofthevalumfeach

'_‘_hudg_ei:ny'ailabie and sources of funding:

Sciat Glizetes =

esti sackage ﬁf-gﬁi-n.dé,. - o
works' o services required and’ details of “the -

" {e) an iﬁ'ﬂicﬁ'tibﬁ._qE-'théj.iﬁHi%Eipﬂ.te‘d pmcuremsnt '_

method - for cach " procurement. r_equil'-i:;m'm_:t,j

. ipcliding any. need fo_r!prqrqualiﬁ‘-:.'aﬁon;and'th; .
;-anﬁci;is;m_d_ time for the _cn‘rm;:lgta'pmcurcﬁ_ieht’f. o
_cycle, taking jato account the applicable apgroval .. L

reqiitements; and
el

@ indication of how the P_TDFuﬁhg‘éﬁﬁﬁf is-
| aanmdmmmgﬁﬁlevmcuxemcm. e

@y A ptocm'mg entity chall submit a copy of its 'é:t_fri{.ml_'__ '
procurement plan, and éach updae of 'i-to the Procurgmeit:,

Oversight Umt.

(5)- A procuring citity shall‘plan its p-rgmﬁfg:&- Wma

rational mannerand i particular shall—

{a) a.ggre'g,ale s wqu':rémem; ".Ht_lﬁé\'i.‘._‘r_ 'ﬁaéaibla, '

- P curing entities, fo'0btain VAIS fornoney and.
© reduce Pfoﬁ_uremmt costsy’ N
. : . R ._“' >. .

e

 poth within the procuting entity and between -

(b). make use of rate or fuaning cqﬁtfa%.wherev;: .
appropriate provide an gfficient, =it effectivel
and flexible means 1O pm;ufé"g‘,md‘s, ‘wirks of

L _ secvices that are required. continuously oF N

' 'repeatédl}? overasetperiodof time;

(©) as.ruidspliuingafpmcme;ﬁémmd;fémi_\eus;ejaf |

appropriate procurement methods; and

(d) imsegrate S expenditure prng‘;airﬁma-"\\'im_"its -

prec urement plan .

2. Whare a ;':irér:uring ::ntity-‘;s réquireﬂ 10 pmcuregpads,
works oF services which a1 not included in s procurerent plan,
tehall— - _ S .

- Uptanrtel
gracureh;
¥
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(a) complete the prescnbed procurement
‘ requisition'form;

(b)- mark the requisition‘as unplanned procurement, '
provrdlng an explanatron

(¢) update its procureient plan to include

- -additional goods, works of services and ensiire

that an updated versiof of it is submitted to the
Procurement Oversight Umt‘

‘s‘;azemcm of T3 (1) A statemenit of procuremem‘ réguirertient shall give a
re’.gﬁ:‘:::n"l‘ correct and complet¢ descriptionr of the goods, works,
L consultancy ornon-consultancy sérvicesrequiréd.

' ;"(2)_ ; A statement of procurement requn'ements shall'be —

fif'(a) mcluded in a solicitation document to inform
% bidders of the procuring entlty s requlrements

(b) . used in evaluation to determine whether a
" bidder meéts the procurlng entity's
requirements, as specrf ied in the solicitation
docuiment, and where appropriate, to determine

the quality of abid; and

. "(c) includedin acontractto define the goods, works
" or services being purchased

(3) A statement of procurement requlrements included in
la sollcltatron document shall be prépared w1th aviewto—

“(ay create fairand open compet‘iti’on; and

(b) ensure that the goods, works or services are ﬁt
""" for the purpose for which they are being
purchased and of appropnate quallty ‘

4) A statement of procurement‘ requireménts shall; to




———

oo ks 3008 ilemen Ot Gle 1 9
the extent possible | be based on the relmrant objectwe techmcnl
and quality chnractmstlcs of the gur::u:ls, wnrks OF Services fo he
procured.

741} A suhcrtatmn docummt shail fise “the apprﬁp;rate smmmﬁan
standard bidding document issied by the Pmt:urcment Dx’ersnght ; -docat.”
Umt _ L

) Amucitaﬁandmmnemshanmmaiﬁ; '

“(a) cleat instructions on the management nf th.e :
- procuremempmcessandﬁleapphcablemles, S

{b) a clear dcscripnhn of tl:ua nb_;cct of tm&-;j.-'; P
procurement in the form Df a statement of -
requucm-enm and

- {c) " theproposed | form and candrtmns ofa -:untrarctﬂr S
.. -arstatemients oft the ‘forth - and mndmans qf‘ A
contract whmh will apply

75.(1) The method for selectmn of' bidders. shallt be. _s;lecﬁénér o
detetmined by theprﬂcurmnentmethﬂd usad and shall be— . biddecs

(a) by puhln:anun of 2 ‘md nofice or thmugh Y pre- '
qualification pm-:ess forup-en blddmg, o

(b) by puhhcatmn of a notice requesting expressiong
. . . .ofinterest in order to develop ashort-list for upen
e qe}ecnon

{c) l:-y development ofa short-llst; ﬁ:nr hrmwd bu:ldm g_
. and request for sealed quatatmns or.. ;

{d) by selection of asingle l:udder in the case ﬂf direct -
' biddmg

{2) The Mmistcr may- prﬁscrlbr the rules for the
pubh:atmn uf nutlces pre- quahﬁcatmn, the develapment nf .

A
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Sollcrtauon

ofblds A

' short-llsts and the selectlon of srngle bidders..

76 1-).;. A procuring entity shall keep arecord of all bidders to-
whom sghewatron document is: issued.

G
R

(2) ‘Where. sollcltatlon documents:: are:: issued: to. pre-

-qualified.or: short-listed bidders, the documents:shall:be- |ssuedp
. toall bldders atthesame tlmem

i

(3) Bidding documents may:be sold atsuch fee:asmay be :

2 prescnbed by the. Mmrster

.Jshall-—

(4). In settmg brddmg deadhnes, a; procuring: entlty

- (a) alle‘)w sufficient:time - for- bidders to. obtain.
solicitation:documents, .prepare .complete :and -
responsrve blds -and submit bids;and:

(b) comply ‘with the minimum:bidding : penods as -
_ may be: prescnbed bytheMmrster -

(S ).~ A procuring entrt)g may. require bidders to submit bid-

securities, “in the. manner: and::in: accordance with: such -
procedures as may be prescribed by the Minister:

(6) The Minister may make rules for, the management of ‘

* the bidding processes, including pre-bid meetings; clarification

and amendment of solicitation documents; and the withdrawal,

- modlﬁcatron and substitution of bids.

: '(7) A procuring entity -shall require bidders to submit.

: sealed and written bids, unless otherwise: provided for in this

Aet

(8) The method for bid submission shall be as specified:
~in regulatlons made under this Act and shall take into account:

- the method of procurement, the complexity of the procurement
fand th

luatron methodology to be used.
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7'?.( A sairmmuun ducummt shall clea:iy sﬁte the date and

t:meufﬁm bidding deadlmc, andthaﬂate

{2} Apmcmmgenutyshaﬂenmﬁatﬂ—-

{a) tend&rboxes oruthermeansofmmwng blds,are.-

made available to bidders;

{b} bids are kept gonfidential, ;md in the case of"_'_._.' o
sealed bids, the bids remaih unopened, imtil ‘the ’

time furnpemug nfblds, and

bid deadline, andnulateb:ds-maccepted

.. .78.  All open biddisg, limited blddmg and open se}:cchou
processes shall inchude a pubtic bid opeiiing, in' accordanbe Eith:

the pmcedurcs spmlﬁﬂd in regulations made undcrthlsAcL H f

T941) The choice of evalition methodology shall be T
determnedbyﬂmtyp&,vn]ue andwmplmt}r of the procuremexit. -

made yoder this Act,

(c) bids mcmdamwptmsedmmnmeeﬁhe-' C

CPolicbid -
cjening

Evaluation” -

tequirement, and shall be done in accordance with reguiauuns ’

(2) A solicitation document shail clwly state tbe"’-5

methodelogy and criterta to be used n the evaluation of hzds and Co .

' thedetmmmatmnnfthehestevaluated b!d.dﬂl‘

(3} Aniethodology ot criterion, oihcrthan tlwse. stated ina .
soficiation document, shall not be takes into account dunng :

afuation, and tfmmbennn shxll he:apphed equally toall blds

4 A p_mcurmg entity may ask a bidder to ctanfy its imi in
order o assist i the evaluation, but no changes in the substance of
.- the bid, including changes in price, shall be permitted after the
- date ang time of the closing of the bid; wnless otherwise pruwded

“for imthisAct

5y A pmcuﬁng-enﬁty may undértake apefrst quﬂiﬁcaﬁon -

evaluation in sccordance with the criteria in a solicitation
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‘4;'492 e

e

Negotiation .

document, to determine whether the best evaluated bidder has
~the capability and resources to effectively carry out the contract.

. '(6-) A procuring entity shéll prepare an evaluation rep‘ort

g for submiSsion tothe appropriate approvals authority.

80. (1) Subject to subsectlon 3), negotlatlons shall only be -
undertaken by a procuring entity in accordance with the

condmons and procedures specrf ed in regulations made under
this Act.

‘ (2) Negatiations shall not relate to the price of a bid,
except in the cage of direct blddlng, or where the price of the bia....

.- hasnotbeen taken into account in the evaluation methodology.

(3)  The use of compound interest i any negotiation or

‘contract is prohrblted

- Decision to,

award contract

Publication of

best evaluated
.bidder

~81.(1) An award of a contract shall be recomrnend_ed to the
best evaluated bidder, as determined by the evaluation
methodology and criteria specified in the solicitation document. -

- (2) Thedecision to award a contract shall be taken by the

approprrate approvals authority.

(3) A decision to award a contract by the approvals

auth i1ty shall not constrtute acontract.

A

'_‘582.(1) A procuring entity shall, within seven working days
of awarding a contract, prepare a notice indicating the bes”
evaluated bidder and the value of the proposed contract, and™

 send the notice to all bidders who submitted bids.

(2) An award of a contract shall not be made for a period
of ten working days following the completion. of the

e ‘requrrements stlpulated in subsection (1).

(3) The prov1srons of this section chall not apply to

procurement using—

]
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. (8} rcqucst for sealed quotancns

(b} dirsct blddmg; or

() umimdb_iddin_gnﬁgmnasofiﬁsﬁméieﬁfi_ﬁﬁéi

8341 A SDllCltﬁtmn document shall state the pmccdurcs fcr.

an award of a contract, which shall be-—

{a) by placcm’cnt ofa writtén contract'dccumcnt-:cr'

: it

STt ..

(b) byi issue of a Icttcr of b1d acccptancc wh1ch shaﬂ s

be cc-nﬁrmcd hy the: wnrte:n cuntmct

{(2) No ccntract, purchase crder, lcttcr of‘ bidk acccpt‘ancc or

2% other communication in any form conveying a.cccptancc cf a b:d_.. Coer

SR¥ oranaward of a contract shall be issued prmrtc-——

(a) an award decision by the appropriate appmvals_ S

B.l.l'[hﬂl‘it}" in acéordances with thls Acty

. b pubhcatmn and d.lspatch of thc notice of bcst_' L

evaluated bidderin accordance thh thls Ac‘t

(¢) confirmation that a procuresnent is nct Subj.ﬂct w0

admimslmtwc rewcw

{d) confirmation that fundmg is avmlab!e fm- thc ‘

© confract; and

) -'_aﬂy other appm?als rcqmred, mciudmg the

; apprnva! cf the ccnh-act by meﬁrtomey-"('}cneral

{3 An},f ccntract, purchnsc ordcr lctter of bld acccptancc -

or other communicition lssued cc-ntmry o’ subscctlcn (2] is vmd

COB4(1Y A-cuntract shall be in the 's.taridard férm 1s"sccﬂ b}f the :
Procurement Oversight Unit or any ur.hrcr form appmvcd by the -

Umt

. Contract

-



‘ lnformatlomof
 unsuckessful < a contract with a successful bidder, inform all the other bidders

‘b_l,dger‘ RO that thelr bldS have not been successful.

.Contract *+
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(2) A procurmg entity shall publish in appropriate
, med1a ‘a notice of all contracts awarded which exceed the
procurement thresholds set outin Schedule 1.

85, - A procurmg entity shall, after the commencement of
‘1

86 (l) A procurmg entrty shall appomt a contract manager
ontract awarded, who shall be responsible for—

management ;- fOl‘ eV

‘managing the obligations of the procuring
entity specrﬁed inthe contract; and

) ,ensurmg that the supplier performs the contract
: \1n accordance with the terms and condmons
s specrﬁed mthe contract.

(2) A contract manager shall be selected in accordance

l‘.[Wlth the . procedure prescrlbed by the Minister, taking into
“,‘,;;iaccount the skills, experience and functlons required for the
‘ ]”management of a contract

Amendmenl of
contract .. authorisation of the approprrate approvals authority and the
R Attomey General

(2) Any amendment to a contract shall be determmed by _

“the. original or revised value of the contract, whichever is
: ygreater

(3) Any amendment to a contract purportedly effected

R wrthout the approval of the Attomey-General shall be void.

Deviation .~ 88, The Procurement Overs:ght Unit may, in such
" 'manner and in accordance with such procedure prescribed by
- the Minister, permit a procuring entity to deviate from the use of
a “public .procurement method, rule, process or document
- 'where— o

(a) exceptlonal requrrements make it impossible,
1mpractrcal .or uneconomical to comply with
the provrsnons of this Act;

v

87.(1). 'All amendments to a contract shall require the prior -
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by market mnd;tmns or beha.wmur do not ﬂlluw the

effective application of thé: procurement meéthod, -

rule, prm:css ordncmnent or

(c) speclallscd or pamcula;r requlrements are:
© - regulated or governéd by mternat:iornal smndm&s_-_- o

or practices

‘80, The. Pmcurement Gve?sfght Unit- ma:-,r,; ;
prescribed manner, aceredit an a]ternatw-: prucurement system-'
whereapmcunngentlty— :

(a) operates ina speclahsed f eld -::r dlSClpllnE wh: ch
requtres an alternative S}'stem

(b} has 2 status- which” rbqulrf:s altematwa or

add ltmualpmcedures, or

e _'-,-i;cca-edttz[mn'. '

of ltcmasive’ +

. preiremett -
VST - L

{c) is requlred to use an alternatwe sysiem to comply L
with the provisions of intemational agresments . -

orany other agreernents

PART VI -
BIDDERS AHI} SUPPLIERS

90.{1) A pmcurm;g Ennt:.f shall rcqulrf: ‘all bidders to nfcct the

- following criteria in order to be ehgﬂ:ie to pammpatr.: in any’

public pmcurﬂment— e

.:a i'-"

{a) I:-1dd&|:s shall have thc legal capaclt}f o enwr mm a .

gontract; _
- (b} bldd_f::rs—'.
. (i) " shalibe solvent;
{ii}_ shallnmhe mrmwcrshlp, _
(i) shall not be bankrupt or woiind: up;

(iv) -shall not have their affairs adm;ntsteré;:if'ﬁy
acourt or a judicial officer; or ..

“EligibiliLy
. criteria

bididess B
f

A
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(V) shall not have their business activities

suspended or be the subject of legal
proceedings. :

(c) brdders shall have fulﬁlled their oblrgatlons to

@

()

®

pay taxes

bldders should not, nor its directors or officers
have been convicted of a criminal offence
related fo  their professional conduct or
making of false statements or mis-
representations as to their qualifications to

~ enter into a contract within a period of three

years preceding the commencement of the
procurement proceedings;

bidders should not have been suspended
pursuant to section 94; and |

bidders should not have a conflict of interest

in relatlon toa procurement requxrement

(2) A procurmg entity may requlre bidders to be
c1trzens of Seychelles or local bidders to be eligible to
partxcxpate ina publlc procurement where —

(2)

open national bidding is used and the activity
is not likely to attract bidders from outside

Seychelles, at a reasonable price in view of its

size, nature, location or scattered location or
financing or high mobilisation costs;

open national selection is used; or

the procurement is sub_]ect to a reservation
scheme in accordance with this Act

~.(3) A bidding document shall state the eligibility
cnterra and specify any dOCumentary evidence required as

proof of ellglblllty
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(4)- A review of the ehglh:hty of 2 b:dder 5]15]]: be. oV
conducted as part of the preliminary’ examination of bids, Exce]:lt AR L
where il has beenr’ t:unducted as part nf ﬂre pr&qua]nﬁcatznn-_' CEL e .
pmmdmgs L \_, i

N =) B An}rchnge mﬁ:&cn‘mnns‘;‘anc&sarquaﬁ'ffﬂatt ofa
bidder during the procuremnent process”that could matétially: <
- affect the biddetr's capacity to exedute- the ‘contract: shal
mmadmrelybedmwntuﬂm attention nfthf: prm:unng e.ntlt}'

91.{1} A pmcunng enm},r may requxre a hll:[-dﬁr to ‘tive *s'uch " Qulilons. . .
~** qualifications as the procisring entity cohsiders appropriate to'thie. . ofWdes. o0 ©
particilar procurément - requirement, ‘to,' demidnstrate “thatifie v v
‘bidder has the uapamty dnd Tespurces to’ effcct:n‘ﬁ‘tly carry out;
contract. : 3

(@) AN qualificatons shall be: spemﬁed it the bxdd:hgi s
docummlsandmayre]atgm__ y T T

{a) - pmfesswnalandteclmtca[quahﬁcatmns N

R |} ﬁnmcmlresoumesandcnndﬂmn, — J

' (ﬁ) ﬁqmpmentandaﬂmrph‘?s:ca:famlztlcs__l

{d) pe:mnnel andmanagma.[bapabl lrty-

" (&) racnrdafpastperfonnmuc of .mmlar mntfﬁcfs R
or .

{f) 'reglstratmn OT hnem;mg w]th . relevant -
, - professional Body in Seychelles brin the b]dd&r’sv
' muntryefmgmwhmmreqmmdhylaw '

- r"-,‘. . _'

(3) A bldl:tmg; dtmnnent sha[l S[]E-le}‘ the docmnemm‘;-,r

w:ﬂm o information mqmmd to- dernﬂnsu-ate thie b:dd‘efs~
qua!rﬁcanm - Do

(4) Quahﬁcatmnsshall be assessadbyexammmgwheﬂte: e
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Preference or
reservatlop

. ':Supplier ‘

'database or

list T

: 'the brdder does or does not meet the quallﬁcatlon set out in this
‘ (sectlon and not by using a point system for comparing the

relatlve level of qualifications of partlclpatmg bidders.

(5) A review of the qualifications of bidders shall be

-conducted separately from the evaluation and comparison of

bids.

- (6) If pre- quallﬁcatlon proceedmgs are not conducted,
post qualification, in which the procuring entity ascertains the

s quallﬁcatlons of the best evaluated bidder, may be UtlllSed

92(1) A preference or reservation pollcy shall be

: fonnulated by the Procarement Oversight Unit, in consultation
- w1th the Govemment and such pollcy, shall be prescribed.

(2) Regulatlons providing - for preferences - or
reservatlons shall clearly deﬁne—

‘ the target group and eligibility requirements;

(b) the percentage of preferences or reservations,
where applicable; -

(c) theperiod for the operation of a scheme; and

(d) the objectives of the preferences or
reservations, and the means of measuring their
effectiveriess in achieving their objectives.

- 93, (1) The Procurement Over51ght Unit may organise and
mamtam acentralised system, in the form of a database or list, to
prov ide centrahsed information on potential suppliers of goods.

(2)A procurmg entity may organise and maintain a system or

-‘database of potential suppliers and shall copy the information

'recorded ‘in the system or database to the Procurement
O\(e 51ght Unit for mclusmn in the centralised system referred
to.un der subsectlon ( 1)
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" (3) A supplier shall nict be requlred 1ot reglsu,r in-any ¢

database or list as a condition of partmxpanng inany pmcurcment

pra-:eedmgs

{4) Jnclusion in any- datalidse or llsf shall be cpem dt mi}f'i R

tune to potential suppliers and requests to register shall be acted ;

upon mthm a reasanable parmd oftime.

(3) The Procurement Gverslght Lfmt am‘l any prc:-::unng

entity operating any syStem or database in acccrrdance w1th ﬂus_ ' '

section, shall regularf}' pubhmsa-—-

© {a)
{h)

(c)

()

'(6) Entry in the database or list shiall mot be subjsct fo ariy’

the existence of the da‘tabasc or hsr

procedures for regmtermg and updatmg entrlt‘s T

the Jatabase'or hsu

the conditions to be satwﬁt:d for entry on thc o
database or list and. fh-: dﬂcumentar} evideénce -

tequited;and . ¥

the peried of any reglstratmn and requrramentb
for. updanng BIiTIES. :

eligibility criteria more stringantmatitha seset ot in'ﬂlis Act,

{7) Adatabaseor |15tmainta1[fed under this section shall be '

i

rewewe:d and updated on arr:gular hams

T

{8) The Procurement Oyﬂrmght Unit a.mi a.nv prnu;urmg :
entity operating a system or database under this section shall o

nonfy potential suppllers of —

{2)
(b}

©

the1r mclusmn in the database or list,

any rejectmn of a rf:quest to registxzr and ‘the

reasons for suchre J-:c:tmn and

.F’

theu remova! frmh the databasa cir IM and the _
" FeASONS for auch rammfal
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_“sSus,pe,nsion i

Qrounds for
suspensron :

94(1) The Procurement Oversrght Unit may suspend a
b1dder or supplier from participating in public procurement on -
‘the grounds specrﬁed under section 95.

‘ 7’(2) ‘ A b1dder or supplrer shall not be suspended unless—

(a) reasonable notrce has been given to the bidder
S or supplrer of the grounds for the proposed
suspension and details of the alleged grounds;

(b) reasonable opportunity has been given to the
bidder or supplier to respond to the alleged
grounds and provide information in his or her
defence; and -

(c) a thorough‘ investigation of the facts of the case
has been undertaken by the Procurement
OversrghtUnrt

(3) A suspensmn shall be for a minimum period of six

‘ months and amaximum period of two years.

95 (1) A bidder. or ‘'supplier shall be suspended from
partlcrpatmg in a procurement on any of the following

(a) providing false information in abid or any other
‘document submitted to a procuring entity in
connection’ with a procurement. process or -
contract; - ‘

~ (b)_ connivance to interfere with the partrcrpatron of
other bidders;

(c) refusal to sign a contract or to furnish a

performance security in atcordance with the
terms of the bidding document and b1d if
required to do so;or

(d) substantial non performance or under
performance of contractual obligations, except
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if the non- pm‘fonnance at” under perﬁ:mnani;e id o

not dur: o an}r forma majeure.-

D Tﬁe' Minister 'shall by reguiatmns pmwde 111&-';.{_ '5_,.-;:':'
disqualification standards’ and - pmcedures for Suppheﬁ L

contractors and consultants.

"96.(1}. A bidder or quppher shail not i a pmcut‘ement".-'

proceeding, offer, give, or agree to give, directly or indiréctly;

inducement or anything of value toa publm officer; or be ¥ hrhd
in any corrupt practice,

.'__! :

{2y Ifabidder or suppher contravenes SIJbsectlun (1}, thv:‘: -

following shall apply—

{a) the pmcurmg Eﬂtﬂ'}’ ahall chect the l:m.l pmpbsal
offer or quutaxmn of the bidder or suppher or.

by ifa contract ]].dS a!read}f baen enterr:d mto mth a
bidder or sipplier, the contract shall be mldablc S

atthe option of the pmm.lrm g entity.

{3) Any action’ 1nstltutbd by the- pmcurmg ent:ty under
paragraph (b}, shall be without preh]udlce to any nther lf:ga]- o

remedy of the pmcurmg entity.

(4) Wherea bldder or supplier contravenes subsection (i
the procuring Entlt)’ shall immediately report me miatier lo th a*: b

Beatd for furthcr actmn

.9‘?. A bidder or supp] ler aggnevcd by a dams:ﬁn (}f the
Pracurement Oversight Unit to. suspend- or debar a' bidder ar
supplier ' from participating in- publi¢' procurements . may- -

* challenge the damsmn and appaal that demsmn ‘in acco"rdance- :
- withthis Act. :

. pARTIX RS
CHALLENGE REVIEWA‘JDAPPEAL

' 981) Ah;ddmrsuppherwhu—a

Aﬁﬁcai )
againsl-

- SUIPENELIN

] '&h‘élieﬁ'gp'

ridiserment
Jfhypbidder oee -
suppife:r
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N . (&) is.-aggrieved with a decision made by s
N procuring entity under this Act; or

(b) claims to have suffered, or is likely to suffer,
loss.or injury due to a breach ofa duty imposed
-on apuhhc body of the Board under this Act,

may chajlenge the pmnuremant prom:edmgs at any time before
the egtry into force ofthe pmcumment contract.
GE

{2} Achallen Be undel: subsectior (1} shall —
(a} : be in wntln gtothe chiefexecutive ofﬁcm‘

(b3 mdentlfy the spec:ﬁc decision, :1_ct or omission
‘being challn__:ngr.j:d; and '

-{¢) . ‘be made in Suc;h: manner as may be preseribed
Loy r'egulations, wpon payment of the prescribed
 fee.

: {J} Tha chief Execut:we Dﬁic-er shaI] copy the challenga
referred to under subsactmn {2} to the Pmcurement Oversight
Unit.

_ {'Jr} A chief executive nﬁ' icer shall not aceept a challenge

: madc under this section, unless. it is.submitted within ien
R :,workmgdays from the datethebldderor supphersubm:lttmghls
Lo 'orherapphcatmn—- R

[a) was mf{:rrmﬁ:d ofior

(b) became aware of;

~ the circumstances giving rise to the challenge or from the date
_the bidder or supplier should have become aware of those
cimumstanccs. whichever is ear] ier.

N 5y Jnless a n:hallenge is dismissed or resolved by
T _mutua] agreemént between the applicant and the procuring
s ent;ty,‘tha chmf ¢x¢cutwe officer shall —

(@) upon rccmpt of the challenge, msutute an inves-
tlgatlcrn
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- (b) ensure that no contract award is made prlor to the-‘
resolution of the challenge; and

(c) issuea written decision, w1th1n ten workmg day
' after the submission of the challenge e

(6) Adecision 1ssued und%r paragraph (c) Ofsubsectron (5).‘ . FRn
shall state — -

(a)." whether the challenge is upheld in whole or n’l‘ ”
- partor dismissed;

~~ (b thereasonsforthedecrsron and

(c) any correctrve measures tha‘t are'to be taken’by thefﬂ IR
: procurmg entity orbidder, as the case may be .

@) The chief executive officer shall copy the decrsron o
issued under paragraph (c) of subsection (5) to the Procurement»,
Oversight Unit. » A

(8) A b1dder or supplier who is aggrre\/ed by the decrsron: R
of the chief executive officer may submit the matter to the Rev 1ew** S
Panelunder section 99, »

99.(1) There shall be a Review PanelWhlch shall cdnsrst'df ; }'Rélflew =
the following members ‘who - shall  be appomted by the’_: Panel - .
President— o

(a) a Chalrperson

Sn,

/ (b) a representatlve of the Attomey General

(c¢) arepresentative of the Farr Tradlng Commxssron T

and

(d). arepresentative of anon- governmental c0nsulnerl
welfare orgamsatlon L , Ly

(2) Aperson appointed asa memberoftheRevnew Panel S
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"-.u'n,der subsection . {1} shall have experience in legal,
. administrative, economics, ﬁnencml engmeenng, scientific or

R teehmealmatters o

Rightaf -

" orewiety

0) A rnernber of the Review Panel shall be appointed on

* sych terms and conditions as the President may determine.

.{4) The Chairperson and the other members of the

_ _.:Revlew Fanel shal] hold efﬁee for three years and be eligible for
- re- a|:| pmntment :

(5} The Pre51dent shall at any.time terminate the
appemtmem ofa member whe has been feund guily ef —

(&) any 11nseonduet, defeult ar breach of trust in the
" dischargeofthat member's duties; or

{b} an offence of such hature as renders it desirable
that the members' appointment be terminated.

“(6)  The Review Panei shall endeavour to avoid formality
in its preeeedmge and may conduct thetn in such manner as it
thinks fit.

100.(1) An unsatisfied bidder or supplier shall be entitled to

~.apply to the Review Panel for a review: of the procurement
-p meeedm gs uhere—

{a] thc chief executive officer does not issue a
. decigion within ten working days after the
a;"i o sumeSSIenmeeehdllenge
) _the bidder of suppher is not sansf' ed with the
decision of the ehlef exeeutwe officer; or

. (e} before er aﬂ:er the entry into force of a
' . procurement contract the value of which is
above the threshold, the bidder or supplieris not
satisfied with the procurement proceedings on a



P

*required to make a depositas may be prescrlbed which shall be; o Ly
forfeited if the Review Panel determmes that the apphcatlon was ‘

. considerations and'such certificate shall be made d part of the' R
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ground that he or she has suffered or is hkely
suffer, loss or injury due to a breach of astatuto

~ duty imposed on a pubhc body or the Board underi :
thls Act 5

(@@ An app'lication" for review under s‘ub‘section“ ( l)shall— ‘

(a) be lh‘wrxtmg, -

(b) specify the reasons for makmg the' a"' 4
and B

© ‘bemade w1th1n such time 4 may be prescrlbed»‘ :

“(3) Anapplicant for areview under subsectlon (1) shall be*a 3

frivolous.

(4) Wherean appllcatlon for rev1ew 8 made in accordance
with this section, the procurement proceedings shall, subject o .-

subsection (5), be suspended until the appeal is heard and B

determined by the Revi iew Panel.

(5) The suspension provided for by subsectlon (4) shall not ~

-apply ‘where the pUbllC body certifies that urgent public mterest o

considerations requrre the procurement proceedmgs to proceed

(6) A certlﬁcate issued by a pub ""ody under subs tlon s
(5) shall expressly state the grounds of the urgent pubhca interest

record of the public procurement proceedm gs

(D A certificaté issued by a publlc body under subsectlon

(5) shall be binding on the Review Panel and the procurertient e el

proceedmgs shall proceed unless an appllcatlon for leave to seek '

- judicial review is successful.

(8) The Rev1ew Panel shall make a decmon under thls :

section_‘within thll‘ty days of the date:: of - submlssmn of an':'

application for review Uinder subsectron (2)

(9)  Where the procurement proceedmgs have not been I

suspended under subsectlon (%), and the appllcatlon for review of 5



SuppIEmem io Dﬁcrm’ Gazerre {Zﬂth December 2«!}08]

*

a. blddtr or suppller undar thj.s section is determmed in the
. favour of the bidder or supplier, the Reéview Panel shall award

the bidder or supplier compensation limited to the recovery. of
the costs .of his, of her bid preparation, and partlclpatmn if

__-,_apphcdbia n thez pmcurement proceedings.

{i{]} The Rewew Panel may dismiss an application for

s -:frm iew-or may, if it determines that there is merit i it, order one
IR § morﬂ uf the fn!lnwm gremedies—

nf )
i A

-iction,on

R

2

{a} prch1h1tthe puh]u: body from ar:tmg or deciding
Cin an unauthorised mantier or fol]orw:ng an
.mcun'ectpmcedure v :

E fh}_ recﬂmmend the annu]ment in whulc of itt part
© 0 ofamy unauthurlsed act ordeclsmn of Lhe public
. body; - :

c) - recammcnd a.re- Eﬁaluauon“i:'nf 2 bid or 1 review
* - of the decision for’an award, specifying the
gmunds far siuch re-:ammmdatmn or

{d) recnmmend payrnant of reawnah]e costs
‘incurred in preparing the bid or participating in
the bidding process where a legally hlndmg

.. contracthas been awarded which, in the opinion

., of the Review Panel, should have ben:n awarded
'tc the apphcant '

PART X :
PRDEUREM:ENT ]NTEGRITY

' 'lﬂl “The Procurement Qversight Unit may promulgate &

. -Z_rmde nf conduct to regulate the conduct of public offi icers,
- hldders :md suppllcrs mvnlved in public procurernent

11}; [1} A pul:rhc oﬂf" icer, or a pub]u: officer's close retative,

; shaliqot participate as-a bidder in a_public procurement of a
~ - procuring entity by which the publlc officer is empln}red Or over

. whmh the publm officer. exermscs any sypervisionor oversight.

-
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) A person who  served: as a procurement oﬁ"rcer or
participated in the approval of any procurement actrvrty shall -
not— :

(@) partrclpate in any: rhan er, as ‘an.’ er, L
. employee, agentorrepresentatlve ofa SUppller in. " ‘
~any negotiations or technical discussions leadrng, e
to an award, a modlficatron or an extenern of a,
contract forsuch procurement or: ;

) partrclpate personally or substantlally on behalf L .
ofa suppher inthe performance of the contract o

(3) The restriction in subsection (2) shall remain in eﬂ'ectu k
for the duration of the' procurement proceedmgs and contract 1f o
~ any, in question. i

103. (1) A brdder or supplrer partrclpatmg in" publro Cofiduct of .
procurementshall— i bidderor: ™
: SUppher N
(a) at all times abide by hlS or her obhgatrons under \'
this Act, the contract and other instruments -
applicable to his or her conduct: and activities -
‘ relatedto publrc procut‘ement and “

S \e‘.,,

(b) not engage in or abet any —

() corrupt, : oo
(i) fraudulent, - o
(iii) collusive;or ‘ o
(iv) coerciue,
practices.
(2) A bidder or supplier who contraveriés subsection: (1) -

d)(), (i), (iti) or (iv) commrts an oﬂ'ence and is hable upont
conviction— - , , "

' (a) inthecaseofan individual, toa fine notexceeding . -
two hundred and fifty thousand rupees or to. -
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lmpnmnment for a term m:rt exceedlng eight
years, ot to both ur .

in the casr; nf a body corporate or un-
_incotporate, to a fine not ‘exceeding five
_hunﬂredthousandmpe:es '

1J]4 {1} \Iatwﬂhstandmg anvthmg io the contrary contained

in- any . enactment, where 4 commitmient is made or an

" -expenditure is incurred in. respect of a procurement, 8 chief
-executive officer shall ensure that sm;h procurement is in

- 'accurdancemth thlsAcL

(2} Subject tn:- the provigions of subsectmns {3)and {4}, a
u:hu:f _execytive -officer shall .be accountable for failing to

o .:mmph 1m-'ltll subsactmn(]}

“ry

{3} Where a chief executive officer satisfies the

B .'-""P:mcurement (hrermght Unit that he or she had, in accordance
~with this-Act, delegated his or her functions under subsection

(1) to. anuther person, -body of cotnmittee, that other person

and, . %ﬂm member - of that. body eor committee shall be

' amuu&able forany fa:lure fo mmply with subsection (1).

.{4} . ‘Where a chief executive c_:fﬁm:r satisfics  the
Procurgment COwersight Unit that he or she is, under the

© "provisions. of any enactment, subject to the control or direction

bf another person, board, committee or other body, and that such

control or direction caused the failure to comply with subsection

"¢ (1), then such other ‘person or every member of that board,
- committee.or other body, shall be accountable for the failure to

'_ : _mmply thh suhsectmn ( 1).

{5} Every, puhlm body shall be responsible for ensuring

';ha.t pmcurement is carried ouf in accordance with this Act and

any gu1de11nes and qualification requirements prescribed or laid
. duwn by the Pmcurement Dvermght Unit.

'_'.FI'IJE'!i.I!: LI

" pfficers

.."'CDI'II:_EU_E}_I:III‘ e

1(15 {i} A publm cﬂ" icer involved in planning or conductmg

' '.publm pmcurcmn:nt pmceedmgs or contract admmlstratmn
S 'shall— .

e
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(@) dec ¢ his o"r héf Ue: mpartlall s07dS 10
enSuré fair competltl\ié%c $S'to’ procuremeﬁ’ '
vsupphers : » :

by act in the pubhc mterest

() avoid conflicts of i mterest, and the appear
COHﬂlCtS of interest, in carrymg ‘out his or her -
duties or in the manner he or she conducts hxmsel
orherself;’ L TR E

(d) not engage in or abet any corrupt Or fraudu e ’
~ practice, including the sohcntatlon or acceptance
of improper mducements, )

(e) keep conﬁdentlal any 1nformat10n that & &6t
his or her knowledge or intohis or her possessxori(;

relating to procurement proceedmgs mcludm'g,
bldders proprietary information, except where it -

is- in the publlc 1nte "stfto dxvulge such'
mformatlon R ~

® not disclose any mformatlon gamed in th :
of his or her’ publlc employmentz when
subsequently employed by a prxvate concem

(g) subscrlbe fo such oath’ as may be prescrlbed '

(2) - Apubhc officer or the ofﬁc T s’close relatWe shall not- S
"”partlclpate as a bidder or supplier in any pro R
of a public body, and'no award of a contract shall be made 10} that, i

officer, his or her close relative or any /body i in ‘which that ofﬂc,er

.or that officer's close relative is employed” m a management o,

capacity orhasa substantial financial mterest

. PART)i, .
. OFFENCES -

166. A peffson who contr‘ave

provision of this Act 1 for
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.. Qﬁc.r{%ﬁs,lir' -
Laepublie
T oftiters and _'

Gother -
PEEO0S

“commits an offence. |

W hmhnn p&nalty is pmmded commlts an offence and s Hiable
ﬂn cunwchun :

a) 'in the case of 4n individual, to & fine not
exceeding #wo. hundred and fifty thousand
rupees .or ‘to imprisonment. for a term not
Lxceadmg elghty&ars orta thh Ot

T (b), im the case of 2 body corpumte or un-
incorporate, to.a fine not exceeding five
hundrf:d thousand rupees.

11]? {]} ﬁ. person, who —

L (a) mthout reasonable excuse fa1|s or refuses to
give, inforimation, of produce any document,
recordar I‘EpO[T requlrecl under this Act;

o () -assaults resists o obstructs any off' cer of
S employee of the Procurement Oversight Unit in
~ the performance of his or her functions nnder
thisActior

(¢) contrary to this Act, interferes with or exerts
-+ undue influence on an officer or employee of
" the Procurement Qversight Unit ot a procuring
entity, in the performance of his or her fanctions
or in the exercise c}f hls or hér powers under this

Act, '

o

| (2. Apublicofficerwho—

() due to reeklcssness or dxshunest}* fails 1o
exercise his or her powers as a public officer or
o dlscharge his or her duties under thig Act;

(b) uses his or her pDSltmn dishonestly or with the
’ mtcntmn uf directly or mdirectl}-' gaining an

¥
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(c) uses hns or her: posmon reckles

to whether-his or her conduc may" directly ot * .

indirectly gain an advéntage for himselfor herself” =~
or someone else or cause detrrment to a procUrmg-f BN

entity; -

*(d) - uses information obtained because’ of his or her

position to gain an advantage for. hrmself or

. herself or someone else or cause de’trtment to a**-;

procuring entrty,

(e) tampers with a bid, mcludmg any document or--.y-i

itemn submitted with the- brd by ¢ opemng, bummg' S

tearing, destroying, or p
or destroymg, altering;
-rendermg mcomplete (¢

€ publrshes or discloses’ mformatron relatrng“

. officer,

procurement, other than' in- the - proper and; R
authorised course of his or her dutles as a pubhc

commrts an offence and is lrable to the applrcable admmrstratrve, e

" and legal sanctions applicable to a public officer under his or her : ‘

condmons of employment and any other enactment

108.(1) Acourtof competent Jurrsdrctron may order a person ’to~ : '”c:smg;gﬁsat;On

‘ compensate a public body for any damage or loss'stiffered by the "

1:‘ ‘uring entity, if the damage or loss resulted from an offence,fi ; _?:.‘ AT

committed by the person

(2) -Any compensatlon ordered under subsectron (l) isa

_crvll debt due tothe pubhc body.

" 109, The Procurement OVersrght’ ,Umt may, where 2
‘procuring entity contravenes this Act; “transfer the procurement"

function of the procuring entity . to another publrc body -or
B procurement agency appomted by the Procurement Oversrghtﬁ-

" Transferof -
- functiopsof .

public Yody'- :

- to.otfier ;.-
. body .
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Unlt until the Pmcurement Qversight Unit i is Sﬂilsﬁﬁd that the
causes uf the cnntmventmn hmre been rectifi ed

PARTXI
MSCELLANEDUS PROVISIONS

_.. ! R . .;. . P

. “Regulations - 11[!.{1} The Mmutm' may, on the recommendation of the

B Pn;bcuremmt Dvers:ght Unit, make’ ragulat:lorns for the better
S carrymg s::-u;guf the provisions of this Act.

: () Rﬂgulatmns made under subsection (1) m;a}f provide
fur the fnlluwmg— :

{a) detailed procurement pmcedures
b} competent authorities;

' {;} opernuonalthreshnlds
(d} . time limits and ﬂﬂlm'deadhnes

(=) the - :levying of fees or charges by the
- - Procurement Uvemght Unit, the Board or the
: Rﬂlew}"anel

[ﬂ_ rules on the structurs and presentatmn of tender
' ‘documents; _

- ..-,(g} theamendmentﬂf Sche,dules

% L . SCHEDULET

PRUCUREI\'IENT TI{REEHGLDS
In respect of Consultancy
. [LestanSRE0GO0 | Appraved internallyby the | Musi obtain et lemt
N Procuring Unlt within fhe | quotatiens -
] | procuring ertity - r
" Betwean SRSCO00 and | Approved by the | Open edvertising  Boweves

SR LKA - C Frocuremiert  Commiler | moy - LSE othet  mathods
- | withiir the procuring emity | subject to prior approval of

' . the -Procurement Oversight
Unit

Above SRIOOOD .| Approvied by the Board | Open advenising however
1 mﬂ}'tl!»lﬂﬂ'!ﬁ methoda
subjert o prioc approval of
the Procurement Creersight
Unit snd Board
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Column |

Column 2 :
Thresholds v Approval Procedures
i Less' thamSRJlOOOOO

‘the | procurmg enmy

Beétween: SR100000 and

the

Open édv’ertising hbWev’e‘r_

! : »Approved by  th
SR150000 Procurement, Comittee: {‘may;: use other,’ tiethods, |
S within-~ the - procurin’g subJect to prlor approval of |p.
entity 9 the” Procurement Oversrght
' Umt i :
.w, | AbOvE SR150000 Approved by the BOard Open advemsmg howcver
’ e B 7% |"may. use’ other. .
bject to. pnor "app -of |
‘the. Procurerment. OVe
Unit. and Board
In'respect of Works 5
Column 1 Column 2 Column3.
"Thresholds Approval Procedures Prochrement Methods
Lessthan‘SRISOOOO_ Approved mtemally by Must obtam at least‘ -3
the Procurlng Unit within! quotatlons ' N
“the procurmg entrty : . :
Between SR150000- and Approved . by. . the Open adv rtising hOWever
SR750000 Procurement Cormittee. | midy: use{ ‘other. - methods:| =
within“ the procurmg ‘subject o prior approval‘oﬁ' S
entity - [‘the: Procurerhent Oversrght I
o Umt .
/["Above SR750000 Approved by the Board Open advemsmg ho;avever S
el ‘ T Yoo v Fmay, ‘use - other "methods. | "

Umt and Boa.rd

“subject to pribr approval of. L
the Procurement Ovéfsight |
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: 10 ) handlmg of mqulrles from prospectrve bidders

o Ilstmg of tender documents

SCHEDULE 2
(Secrron ! 0( Jj(m))

o bld specxﬁcatlons where quantlty and other relevant '
: 1ssues are specrf ed '

} _'the name of a procurmg entlty and all information

'concermng commumcations with ‘the tender
:supemsor N

-.-'presentatlon of b;ds

trme lrmit's Ioca_tion and tirn ing ofbid opening

. delwery t;me or dur§tlon of executlon
o duratlon of tenders :
- '-'payment rndexatron and 1nsurance 1f appllcable

._'documents to prove fi nanclal and techmcal
- competencies that a bidder shai} provrde or may be
'requxred to provrde :

-dehveryterms S _ : s

_language or. Ianguages in whroh tenders shall be
s 'submltted - :

- seleotion criteria

. .whether it is perrmtted te. tender for part of the
-_':ntended procurement ' :
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