PUBLIC PROCUREMENT SYSTEM IN GHANA: STATE OF PLAY WITH IMPLEMENTATION OF THE PROCUREMENT LAW & POLICY PERSPECTIVES AND CHALLENGES
PREAMBLE
Since independence, Ghana’s public procurement process has experienced several challenges resulting in changes and modifications of procurement legislations, policies, instructions and procedures. This phenomenon brought about one procurement regime after the other each of which was characterized by its own challenges and weaknesses. 
The change process continued until 1996 when conscious and pragmatic effort was made to overhaul the entire Public Financial Management System. The initiative was dubbed PURFMAP and Public Procurement was a major component of that reform programme. This national intervention led to the final enactment of the Public Procurement Law which was passed in December 2003 known as Act 663, with the object of streamlining public sector procurement to ensure judicious, efficient and economic use of national resources in an environment of fairness, transparency and accountability. 
LAW & POLICY PERSPECTIVES

A critical study of the Act 663 reveals very comprehensive features and innovations to Ghana’s public procurement system. It does so by: 

1. Setting up a regulatory body – The Public Procurement Board to streamline and harmonize public procurement processes in order to ensure judicious, economic, and efficient use of public funds in a fair, transparent and non-discriminatory manner while promoting a competitive Local Industry;
2. Giving the scope of application – Which includes all procurement of goods, works and services financed in whole or in part from public funds;

3. Providing procurement structures (Entity Tender Committees and Tender Review Boards) and the membership for each of them to ensure transparency;
4. Prescribing procedures for procurement methods (eg: Restricted, Two-Stage, and Sole Sourcing) and the thresholds that determine them;
5. Providing technical rules on Sole Sourcing and Margin of Preference; 

6. Giving details on tendering procedures such as invitation to tender, applications to prequalify, submission of tenders, evaluation and comparison of tenders; 

7. Providing guidelines on how aggrieved parties (suppliers, contractors and consultants) can apply for review in any of the 4-tier review process available in the law namely: Entity level, Tender Review Board, Appeals and Complaints Panel or a Judiciary Review in Court;
8. Providing the Board with independent investigative powers to examine issues of suspected misprocurements that are brought to its attention through the media and other “whistle-blowers” in collaboration with the Auditor-General’s office and issue appropriate sanctions;
9. Mandating the Board to develop Standard Tender Documents (STDs) for the procurement of Goods, Works or Services. 
10. Developing Regulations and Manuals that provide step-by-step information to assist Entities to work with the Act; and  

11. Boosting the confidence of the Private Sector through active participation in a competitive and transparent tendering process.  

STATE OF PLAY WITH IMPLEMENTATION 
After barely two years of implementation, the Public Procurement Board (PPB) has successfully undertaken a number of activities and programmes. These include: 

· Development of Regulations and Manuals;
· Development of PPB’s website: www.ppbghana.org;
· Public Procurement Module of Excellence Tool;
· Guidelines on Margin of Preference;
· Skills and Training Needs Assessment; 
· Career Path Progression & Professionalization; 
· Appeals & Complaints Panel; 

· Publication of the Public Procurement Bulletin; and 
· Regulations & Manuals.
Website:  The PPB website which was launched on 4th July 2006 has since proven to be a very useful tool in the dissemination of information on public procurement activities. A visit to the site will provide vital and relevant information such as the Act 663, Procurement Regulations and Manuals, Standard Tender Documents, Tender Notices and Contracts Awarded just to mention a few. Training in ICT skills are also being organized for procurement officers in the various entities to enable them access these information as well as post tender notices and contract awarded on the site.

The Secretariat has developed a Web-based Procurement Planning software which will standardize the formats of Entities procurement Plans.  The advantages of this software are enormous and include:

· Timely delivery and receipt of Entities procurement plans;

· Meets International Standards

· Cost Effectiveness and 

· Transparency  

The Web-based Procurement Planning software is intended to serve as a springboard for the eventual establishment of an E-procurement web-based software comparable to any international E-procurement system.
Public Procurement Model of Excellence Tool: In May 2006, the Board formally launched the PPME tool. This is a procurement management tool aimed at enhancing public procurement practices in Ghana. Its object is to assess procurement processes to ensure compliance with the provisions of Act 663. It also has a means of capturing data relating to the OECD/DAC indicators on procurement. 
In January this year, the Board applied the PPME Tool (a Microsoft Excel  based software package ) on 213 entities to get a nationwide outlook of public procurement in terms of performance and compliance with the provisions of the Act, 2003 (Act 663).  The selection of the Entities was based on the five (5) broad categories of Entities which come under the scope of application of the Act 663 namely: 
1. State-Owned Enterprises 

2. Central Government Institutions comprising the Central Management Agencies, Ministries and Regional Coordinating Councils

3. Educational Institutions covering the Tertiary Institution, Colleges and Schools

4. Local Government entities made up of the Metropolitan, Municipal and District Assemblies

5. Health Institutions consisting of Hospitals, Ghana Health Service and other Health Institutions. 

Results from the assessments showed that for instance, in the area of “Method of Procurement” the entities used the appropriate  methods of procurement in the proportions indicated below: 

· NCT


- 37.04%

· ICT


- 12.02%

· Shopping (PQ)

- 38.72%

· Restrictive Tendering 
- 9.17%

· Sole Source

- 3.05%
Guidelines on Margin of Preference: To remove the discretionary granting of these margins, as stipulated in Section 60 of the Act, the Public Procurement Board in consultation with the Minister of Finance and Economic Planning, launched the Guidelines for its effective application on 12th June 2006. These guidelines are carefully tailored and applicable to Goods, Works and Services procured under both National and International Competitive Tendering. This policy objective is to assist the local business community to become more competitive and efficient suppliers to the public sector. 

These margins are supposed to be granted only during the Evaluation of Tenders to give preference to local Suppliers and Contractors when in competition with foreign Suppliers and Contractors. 

For instance, to qualify for 20% margin of preference during evaluation of tenders, a tenderer of domestic goods (equipment, materials, consumables etc.) must prove in its tender documents that the use of local labour, raw materials and components from within Ghana accounts for 15% or more of the Ex-Works (EXW) price of its products. 
Capacity Development: Considering the fact that human resource plays a significant role in the implementation of the Act, the Board has undertaken a Skills and Training Needs Assessment Programme. This has informed the development of Training Modules to be used for a nationwide training of personnel of the various Procurement Units, Entity Tender Committees, Tender Review Boards, Private and Public institutions as well as Media Practitioners on the requirements of the Act. 
Appeals and Complaints Panel:  The Board in exercising its mandate under Act 663 has since February 2007 inaugurated a 7-member Appeals and Complaints panel to undertake administrative reviews as required under section 81 of the Act 663. Meanwhile, all complaints received by the Board over the period have been exhaustibly investigated and decisions taken accordingly.  
Publicity: In order to engender and engage the public in discussions on public procurement, the Board has since its inception untaken vigorous awareness creation programmes ie: granting interviews on a number of electronic and print media across the country. This we believe have created enough awareness about the requirements of the Act and its implementation for national development. 

Public Procurement Bulletin: In our quest to fulfill our mandate as stipulated in Section 3 (g) of the Act, the Board has completed the first stage of developing the maiden edition of the Procurement Bulletin. This shall contain information germane to public procurement including proposed procurement notices, invitation to tender, expression of interest and contract awards. The intended purpose is to provide a one-stop information outlet to serve the stakeholders in both the public and private procurement system in the country.
Regulations and Manuals: The Public Procurement Board has come out with various regulations which give effect to the Procurement Act. These are available on PPB’s website: www.ppbghana.org. It has also established various formats and Standard Tender Documents to guide entities in their procurements. For instance: 

· Monthly Procurement updating formats;

· Procurement Requisition Form;

· Manuals on the selection of Procurement Methods; and  

· Evaluation Report Forms.
CHALLENGES 
SOLE SOURCING & RESTRICTED TENDERING REQUESTS - The frequency in the use of Restrictive and Sole Source procurement methods by entities was a major concern to the Board at the initial stages of the implementation process. However, this situation has now improved significantly since most entities are beginning to see enormous savings that the open competitive tendering processes have brought to their organizations. 
CAPACITY OF PROCUREMENT STAFF - The Pilot Assessment exercise revealed the lack of qualified procurement staff in most procurement entities.  Procurement activities in the entities were being supervised by personnel who knew very little about procurement.  The entities did not have any programmes for training and equipping such personnel.
APPEALS & COMPLAINTS MECHANISM: This is a relatively new phenomenon in the procurement process. This is because previously those who dared to complain about unfair treatment in the tendering process were denied the opportunity to do further business with the particular entity and that fear has persisted to date. 
In line with the mandate given under Ac t 663, the PPB has established Appeals and Complaints Panel to provide a platform for aggrieved parties in the tendering process to seek redress thereby creating an environment of Trust, Transparency and Accountability in the entire procurement process.  
INFORMATION MANAGEMENT: Handling of data at the Entity level is a major problem and makes it very difficult to gain access to information even when it is available. For instance, information on a project can be found scattered in numerous files across several departments in the Entity and this does not augur well for the procurement process. It has therefore been recommended that PPB selects Resource Persons or Consultants to assist them in managing data. 

With respect to publishing contract awards PPB has as a matter of urgency issued a format for Entities to use. 

CONTRACT MANAGEMENT:  The assessment results showed that Entities did not show much interest in the management of their contracts. They are being encouraged to show more interest in the management of contracts they sign by compiling with PPB’s Regulations on Contract Administration  
WAY FORWARD
In line with some of the challenges that have been identified, a 3-year strategic plan has been developed by the Board to enable it perform its oversight responsibilities in the manner that will ensure that public procurement is carried out fairly and transparently and that value for money is achieved. These include: 
Capacity Building Policy: Entities are obliged to establish functional procurement units with competent personnel who have opportunities to develop professional career paths.  This we hope to do by liaising with local and international training bodies to deliver world-class quality procurement and supply chain management training that will include ethics, anti-corruption measures, communication/negotiation skills and effective record keeping. 

Short Term training: This has been proposed to begin from May 2007. Duration of these training sessions will vary from a day’s seminar or a maximum of 5 days workshop. For instance, Independent and National Oversight Institutions including Ministers, High Ranking Officials, Auditors, Anti-corruptions Groups, Judiciary, MPs, Media and Civil Society will have 1 day seminars conducted across the country concurrently. The focus of their training will be to build a greater appreciation of the Public Procurement Act, 2003, (Act 663). 

Training modules for members of Entity Tender Committees (ETCs) and Tender Review Boards (TRBs) will cover topics aimed at improving the understanding their Roles and Functions; An appreciation of Act 663; the Procurement Cycle; Procurement Planning and Awarding of Contracts. 

Staff involved in daily procurement functions will be given training in Effective Procurement Practices. Their subject areas will include Web-based procurement planning; Writing of specifications and terms of reference; Evaluation of tenders; Negotiations; Contracts management and Stores operations. 

The private sector (ie: Suppliers, Consultants and Contractors) which constitutes the supply side of the tender process will also not be left out. As part of their training, participants will be taken through the provisions and requirements of the Act 663 in order for them to respond effectively to tender notices and help create a competitive local market place.  

Medium-Long Term training: After an extensive stakeholder’s consultation, two teams were set up to work on improving the capacities of officials engaged in Public Procurement in Ghana. The first team was tasked to design a curriculum that will be geared towards institutionalizing a definite career path for practitioners of public procurement, whiles the other was charged with the responsibility of devising ways of reviving the professional associations of Procurement in Ghana. Ladies and gentlemen, I am glad to announce that these teams have submitted their reports to the Board and as I speak the OHCS and the Public Services Commission who are major stakeholders in these initiatives are studying these reports and the feedback is that the career path proposals is receiving positive attention. 

Furthermore, as part of the medium term training, PPB in conjunction with the Chartered Institute of Purchasing and Supply-UK, Ministry of Education and the National Board for Professional and Technical Examination (NABTEX) are developing training modules for courses that will be delivered by accredited institutions for varied certifications. Namely: a 3-6months intensive training programme leading to a CIPS Level 4; 10 months intensive programme for HND students to attain CIPS Level 5 &6 leading to the award of both bachelor degrees and MCIPS; and a B.Sc degree programme with Universities which will be equivalent to CIPS Level 6 and students will automatically acquire full MCIPS. 
Monitoring & Evaluation: The Benchmarking and Evaluation Directorate of the Board hopes to continue to supervise, monitor and evaluate 66% of entities by December 2007 and 100% by December 2008 to ensure full compliance with the requirements of Act 663. It will also establish joint working arrangements for auditing procurement activities with relevant audit institutions. 

Policy and Strategy - FRAMEWORK CONTRACT: In order to curb the multiplicity of tender processes and the cost associated with such frequent procurements of commonly used items such as stationery, the Board is considering the development of a policy directive to use framework contracts that entities can use to contract a supplier/contractor within a specified period of time. 

Sustainable Procurement: Sustainable Public Procurement, though a new concept, is not another type of procurement; rather it considers environmental and social issues to be infused into the existing public procurement processes to enhance long-term development goals of governments. 

Sustainable Public Procurement is a process whereby Public Institutions meet their needs for goods, services and works in a way that achieves value for money on a whole life basis in terms of generating benefits not only to the organization, but also to society and the economy, whilst minimising damage to the environment. 

Section 59 of the Public Procurement Act, 2003 (Act 663) includes some economic and social aspects of SPP. Environmental issues have however not been mainstreamed in the Act, though there are stand-alone regulations on Energy Efficiency Standards, Forest and Wildlife. Ghana is signatory to many ILO Conventions e.g. No: 182, 87, 29, 105, 111 and other international Conventions such as POPs, CITES, UNFCCC which are issues considered under SPP. The Draft Bill on Physically Challenged Persons when passed would have an influence on public procurement.
The PPB being the State Agency responsible for ensuring the efficient implementation of procurement reforms in the country will play a lead role in the campaign for Sustainable Public Procurement and the PPB officials who are permanent members of the International Taskforce on Sustainable Public Procurement will be expected to extend the campaign to their colleagues engaged in Procurement reforms in the rest of the African Continent. 
The objective of the taskforce is to promote and support the implementation of Sustainable Public Procurement, by developing tools and supporting capacity building in both developed and developing countries. 

Its functions are to:

· develop a practical Toolkit to give the various stakeholders in the procurement process an easy start to implement the concept of Sustainable Public Procurement; 
· Carry out research and prepare background documents in SPP;
· Promote the implementation of SPP through pilot projects; and 
· Facilitate the dialogue and work among different countries and stakeholders interested in SPP.
E-Procurement: E-procurement is assuming importance in our public procurement system with the development of a web-based public procurement planning software which will enable all Entities to prepare their procurement plans on-line. The Public Procurement Board will continue its advancement in this area. 
CONCLUSION 
To conclude, I wish to indicate that for us in PPB, our participation in this conference comes as a great opportunity to share our experiences as well as learn from other sister nation’s experiences as far as Public Procurement and World Trade is concerned. 
Our hope therefore is that we shall leave this conference further equipped with tools to improve upon our efforts to improving transparency and efficiency in public procurement in Ghana. 

Thank you.  
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