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PUBLIC SECTOR PROCUREMENT REFORMS: THE NIGERIAN EXPERIENCE: A PAPER PRESENTED BY MR. S.A. EKPENKHIO, PERMANENT SECRETARY, POLITICAL AFFAIRS, THE PRESIDENCY, OFFICE OF THE SECRETARY TO THE
GOVERNMENT OF THE FEDERATION AT THE REGIONAL WORKSHOP ON PROCUREMENT REFORMS AND TRANSPARENCY IN GOVERNMENT PROCUREMENT FOR ANGLOPHONE AFRICAN COUNTRIES IN TANZANIA ON 16TH JANUARY, 2003

INTRODUCTION:


On assumption of Office in 1999, Chief Olusegun Obasanjo, President of the Federal Republic of Nigeria observed that the time-tested approach in conducting government business had degenerated to such an extent that the Public Service Rules, Financial Regulations and Ethics and Norms of the Service were jettisoned either due to sheer ignorance or for selfish reasons.  The President’s preface to the Financial Regulations in January, 2000 aptly slated as follows:


“All the elements that enhance efficiency reliability and continuity of the system have been tampered with resulting in major and severe set backs for the conduct of Government business… … …”

Furthermore, the President observed and emphasized that transparency in Government procedures was necessary to usher in “a great and dynamic economy” to ensure “a just and egalitarian society”.

2.0.
  To this end, the Government commissioned the World Bank in collaboration with some Nigerian Private Sector Specialists to undertake studies of its Financial Systems and general procurement related activities. Specifically, the World Bank was requested to assist the Nigerian Government with a process of enthroning efficiency, accountability, integrity and transparency in Government Procurement and Financial Management Systems.  The clear objective was – and still is – to reduce the scope of corruption in public procurement and so improve the efficiency in the management of Nigeria’s public expenditures.   At the end of the exercise, two reports, namely the Country Report on the Financial Systems and the Country Procurement Assessment Report were produced.  The comprehensive review of the country’s public procurement system covered the existing legal framework; organizational responsibilities and capabilities within government; present procedures and practices; the reliability of government accounting systems and the effectiveness of budgeting systems in directing resources for intended purposes.  Comparisons were made in each of these areas on how practices in Nigeria differ from established international best practice.  A participatory approach was used for the review, which involved all key stakeholders including Federal, State and Local Governments together with representatives of the private sector.  The Task Force created for this purpose was assisted by international and national consultants, financed by the World Bank.  Two Workshops were held and finally the Country Procurement Assessment Report (CPAR) was produced.  The CPAR identified five major weaknesses in the existing procurement systems in Nigeria namely: 

i) that Nigeria lacks a modern law on Public Procurement and permanent oversight body to provide guidance and monitor purchasing entities.

ii) that the Finance (Control and Management) Act, 1958, together with the Financial Regulations which set basic rules for managing public expenditure have gaps, deficiencies and faulty implementation of existing regulations on procurement (e.g. lack of permanent arrangements for control and surveillance) which create opportunities for bribery and corruption;

iii) that due to inflation and lack of regular adjustments on the thresholds of the approving limits of the Tender Boards, their authorization were constantly being eroded resulting in abuses, prominent among which is splitting of contracts;

iv) that  there was proliferation of tender boards which were perceived by the private sector as sources of delays and non transparency.  In addition, these tender boards appeared to have limited mandates with powers to decide contracts de facto resting with the Permanent Secretary and the Minister/ Commissioner;

v) that Customs systems and procedures were cumbersome and major causes of delay in clearing goods, and hence a source of corruption; and

vi) that Procurement is often carried out by staff who substantially lack relevant training.

  3.0.

The main recommendations of the CPAR which were aimed at correcting these identified weaknesses in the procurement environment, focused on six main areas, viz:

(a) the need for a procurement law based on UNCITRAL, the United Nations Commission for International Trade Law model;

(b) the need to establish a Public Procurement Commission (PPC) to serve as the regulatory and oversight body on Public Sector Procurements;

(c) the revision of key areas of the Financial Regulations to make them more transparent;

(d) the streamlining of Tender Boards and strengthening their functional authority, including powers to award contracts;

(e) a critical need to rebuild procurement and financial management capacity in the public sector; and 

(f) a comprehensive review of the businesses related to export, import and transit regulations, procedures and practices, including the ASYCUDA System.

4.0
Circular on New Policy Guidelines for Procurement and Award of Contracts in Government Ministries/ Parastatals:


Government accepted the CPAR report in its entirety with the exception of the Registration of Contractors and the involvement of Political Office holders such as Ministers/ Commissioners in the award of contracts in excess of fifty million Naira which the report was against. The first step towards enthroning transparency in conducting government business therefore was the issuance of Circular No. F. 15775 of 27th June, 2000 on “New Policy Guidelines for Procurement and Award of Contracts in Government Ministries/ Parastatals”.  The Circular spelt out in great details the procedures and levels of approvals for the award of contracts to meet international best practice. The main provisions of the Circular are as follows;-

a) Establishment of a Steering Committee and Procurement Reform Implementation Unit (PRIU) to prepare the ground for the establishment and proper take-off of a Public Procurement Commission (PPC) which would be the apex policy making body on all procurements and award of contract matters in the public service;

b) Abolition of Federal and Departmental Tenders Boards;

c) Permanent Secretary to approve contracts of works, services and purchases up to N1,000,000.00 (approximately U.S. $7,937.66);

d) Establishment and strengthening of the Ministerial Tender Boards;

e) Strict prohibition of Contract Splitting;

f) Open competitive tendering procedures; 

g) Advertisement of tenders in at least, two national dailies, and or government gazette and at least, six weeks before deadline for submitting tenders;

h) Opening of tenders in public with or without press coverage;

i) Clearly defined bid criteria;

j) Committee of professionals to evaluate bids;

k) Officials involved in the tendering process to declare conflict of interest and exclude themselves;

l) Publication of major contract awards above N20 million in two national dailies;

m) Bid security not less than 2% for contracts valued at N10 million and above from a reputable Bank;

n) Performance Security for all contracts valued at N10 million and above to attract performance security in an amount of 10% of bid price.  Performance Guarantee to be issued by reputable banks;

o) Interest on delayed payment by Government Ministries/ Extra-Ministerial Departments to suppliers/ contractors not settled on or before 60 days from submission of invoice or certificate of job completion;

p) Final payment of contracts over N5 million to be co-signed by the Auditor-General or his representative in Ministries or Agencies and the contract officer;

q) All contracts valued at N50 million and above to be approved by the Federal Executive Council (FEC).

Work Plan of the Steering Committee on Implementation of Procurement Reforms: 

(a)
 Methodology :  The methodology adopted by the Steering Committee in doing its job was to set up four Sub-Committees to implement the Reforms.  The Sub-Committees were on:

(i) Administration and Legal;

(ii) Rules and procedures - work on Procurement Manual for the Public Sector.

(iii) Circular Review - collate and review comments and observation of extant Finance and Treasury Circular with a view to come out with an amended Circular on Guidelines on Procurements.

(iv) Price Intelligence and Monitoring - Gather and collate prices of items with a view to having a data bank on prices and monitor contracts.

(b)
Public Enlightenment Programmes: To organize public enlightenment programmes in the form of Workshops/Seminars detailing the import of the public sector procurement reforms. Two of such sensitization workshops had been held at Abuja and Port Harcourt. 

(c)
A Two-week Study Tour of the USA: A delegation of the Steering Committee undertook a two-week study tour of the United States of America under the sponsorship of the US Department of Commerce.  The delegation visited specialized procurement institutions and held discussions on management of procurement in a multi-sectoral  and deregulated economy. 

(d)
Public Sector Procurement Manual: A Draft Public Sector Procurement Manual for use in the Nigerian Public Service was prepared.  The Manual introduced procedures consistent with extant Finance and Treasury Circulars.  It also introduces new procurement procedures based on the United Nations Commission on International Trade Law (UNCITRAL) model on procurement of goods, works, services and construction.  The Manual also provides guidance and uniformity in procurement procedures for all Government Procurement Agencies with main objective of maximizing economy and efficiency.  The use of the manual would foster and encourage participation in public sector procurement proceedings, promote competition and provide fair and equitable treatment amongst suppliers and contractors.  It would also promote integrity in the procurement process and instill public confidence in public sector procurement. The use of the Manual would enhance accountability, probity and transparency in the financial and procurement systems in the public sector.  The Manual would be up-dated periodically to accommodate emerging changes, which would enhance the operation of the proposed procurement law.  

(e)
A Composite Bill on Legal Framework on Procurement and the Establishment of PPC: The Steering Committee produced a draft composite bill for the establishment of the Public Procurement Commission. The bill contained the legal framework on procurement, based on the UNCITRAL Model and the harmonization of existing government practices and policies on procurement in Nigeria.  The bill when enacted into law will regulate the procurement of goods, services, works and construction in the public sector, thereby enhancing probity, accountability and transparency in public sector procurement practices.  The bill will provide adequate legal institutional framework and financial mechanism to achieve the laudable goals of government in its efforts to enthrone transparency, accountability and equal access to public sector procurement.  

6.0
The Role of Public Procurement Commission (PPC)
When the Public Procurement Commission comes on stream, it will among others perform the following vital roles: 

a)  Act as an oversight body independent of the Tender Boards; ensure the efficiency and effectiveness of procurement functions across the public sector.  It is a permanent oversight body, which would guide and monitor purchasing entities.

b) Developing Government Procurement at Macro level;

c) Monitoring of the procurement environment;

d) Act as instrument of administrative review;

e) Serve as a regulator;

f) Provide coordination services; and

g) Monitor and review periodically the Procurement Law based on the United Nations Commission for International Trade Law (UNCITRAL) model.

From the above powers, duties and responsibilities of the PPC,  it will include in its oversight activities, proper monitoring of disbursement of funds for implementation of capital projects contained in the Country Financial Assessment Report when it becomes operational.  In the interim, members of the Steering Committee, who are Civil Servants, with the assistance from the World Bank and other friendly nations, labour to put the PPC on stream.

7.0
Benefits of Procurement Reforms


(a) Procurement system will become transparent and create equal assess for bidders of public sector contracts.

(b) Through efficient and effective management of Nigeria’s economic resources, all avenues of wastages and leakages in the economy as a result of inefficiency in the award of Government contracts and procurements would be minimized thereby increasing Government revenue base.

(c)   It will enable Contractors have a fair hearing as there will be a statutory contract Appeal Board where aggrieved Contractors and Suppliers would file their protests; and 

(d) it will assist in the codification of all the relevant laws in the aegis of procurement as already done under the Corrupt Practices and other Related Offences Act, 2002.

CONCLUSION: 

8.0
For the nation to reap the fully benefits of the procurement reforms, there is need to: 

(i) develop a new cadre of professional procurement officers and contracting officers in the public service for the implementation of procurement reforms;

(ii) work out an appropriate scheme of service to be adopted by all the tiers of government for procurement and contracting officers;

(iii) organize capacity building and training (at home and abroad) workshops, Seminars, and Courses, for the new cadre of Procurement and Contracting Officers and all those involved in procurement awards;

(iv) restructure Ministries to create cadres of procurement officers and contracting officers in the public service so as to make for uniform implementation and easy monitoring of the procurement reforms; and

(v) the need to build consensus among the three tiers of government in order to promote the smooth implementation of the procurement reforms.  By a law which is binding on all the tiers of government.

9.0
In concluding this piece, I wish to state that the successful implementation of the recommendations contained in the Country Procurement Assessment Report represents a daunting challenge to all Nigerians. However, with determination and collective efforts, the challenges of today can become the reality of tomorrow.
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