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Introduction

The aim of Law on the Protection of Competition No: 4054 is to provide the protection of competition by ensuring necessary regulation, supervision and the prevention of abuse of dominant position by those undertakings that are dominant in the market and the agreements, decisions and practices, which prevent, restrict or distort competition within the market for goods and services. The Law adopts the effect doctrine and is therefore applicable whenever goods and services markets in the territory of Republic of Turkey are affected.

There are two factors playing role for the enactment of the Law on the Protection of Competition No.4054. First is the Constitutional obligation requiring the State to take measures to ensure and promote the sound, orderly functioning of the money, credit, capital, goods and services markets; and to prevent the formation, in practice or by agreement, of monopolies and cartels in the markets. Second is the Association Agreement between Turkey and the European Economic Community that has foreseen application of the principles concerning competition in the Rome Treaty within the association relationship. Thus the Law that was adopted at the end of 1994 takes Art. 81 and 82 of the Rome Treaty and EU Merger Regulation as its substantive basis. 

The substantive clauses of the Law can be listed under three headings:

· First is the prohibition of agreements, concerted practices of the undertakings and decisions and practices of associations of undertakings that restrict competition as regulated in Article 4. 

· Second is the prohibition of abuse of dominant position as dealt by Article 6. 

· Finally, merger control by Article 7.  

The competition rules are applicable to all undertakings, public or private, and carrying out an economic activity is the basic criterion in determining the existence of an undertaking. Several firms that are legally separate economic entities but are economically dependent on each other form an economic unit and therefore regarded as a single undertaking under Turkish competition law.

Article 4 & 5 Prohibition of Cartels and Exemption Mechanism

Article 4 deals with this prohibition and has a non-exhaustive list of practices that is prohibited such as fixing prices, quantities, sharing markets etc. It is compulsory to notify such agreements, practices and decisions to the Turkish Competition Authority. Prohibition of agreements, concerted practices and decisions can be declared inapplicable via individual exemption or block exemptions in case their competitive effects outweigh their anti-competitive effects. For instance, an agreement, in order to benefit from individual exemption, has to satisfy four conditions that are listed in Article 5:

· First, it has to contribute to new developments and progress or technical or economic improvement in production or distribution of goods and in providing services. 

· Second, it has to allow consumers to get a share from the resulting benefit. 

· Third, it must not eliminate competition in a substantial part of the relevant market. 

· Fourth, it must not have a restraint that is not essential for the attainment of its competitive effects given in the first two conditions. 

Individual exemption can be granted up to five years. Certain conditions and/or obligations may be attached to an exemption decision. Upon the termination of the specified period of exemption, the decision for exemption may, upon the application of the parties concerned, be renewed if the requirements for exemption continue to be satisfied. Because individual exemption may produce heavy workload and may prevent competition authorities to concentrate their efforts on severe anti-competitive practices, the Turkish Competition Board, the decision making body of the Turkish Competition Authority, may block-exempt certain agreements and practices with a presumption that they satisfy all the four conditions for exemption. The Board issued three block-exemption communiqués regarding exclusive supply agreements, exclusive dealing agreements and franchise agreements in the past. With respect to such communiqués, the Board was criticised that the scope of the communiqués were narrow in the sense that the undertakings were forced to conclude certain types of agreements in order to benefit from block exemption and they were prevented from concluding economically more efficient agreements. Having taken such criticisms into account, the Board has issued a general block exemption communiqué regarding vertical agreements that block-exempts all vertical agreements without a restraint that is blacklisted in the communiqué such as price fixing. Moreover, the Board, for the first time, has issued a guideline concerning the application of this communiqué after intense consultation with the undertakings in order to state as clearly as possible the points to be considered by the Board in implementing the Communiqué, and to minimize the uncertainties which may arise in undertakings' interpretation of the Communiqué. As part of its aim of creating a more favourable environment in the form of legal certainty, the Board has the intention to follow the same path for its other secondary legislation to enable the undertakings to have sufficient insight as to its application of the competition rules. Because the publication of legislation is not enough for effective application of competition rules, it is also intended that the Board meets with undertakings and discusses the application of the competition rules and receives their comments and criticisms. It should be emphasised that the Board posts a copy of the draft of its secondary legislation on its website in order to gather any comments by the interested persons.

Article 6 Abuse of Dominant Position

As to abuse of dominant position, certain abusive practices such as those that impede the activities of competitors in the market; make discrimination, directly or indirectly, by way of imposing dissimilar conditions for equivalent and same rights; apply tying etc. are prohibited.

Article 7 Merger Control

Article 7 prohibits mergers and acquisitions that create or strengthen a dominant position as a result of which competition is significantly impeded. Where total market shares of the undertakings that are parties to the merger or acquisition exceed 25 % of the market in the relevant product market within the whole territory of the Republic of Turkey or a part of it, or even though they do not exceed this rate, their total turnovers exceed TL twenty-five trillion, it is compulsory to take permission of the Competition Board. The Board may permit a merger or an acquisition notified on condition that other measures deemed appropriate by the Board are taken, and certain obligations are complied with. Privatizations are also dealt with under this heading.

Negative Clearance

Upon application by an undertaking or associations of undertakings concerned, the Board, on the basis of the facts in its possession, may certify by a negative clearance certificate that the agreement, decision, practice or the merger or acquisition, is not contrary to the Articles 4, 6 and 7 of this Law. The Board, after issuing a negative clearance certificate, may revoke its decision at any time for instance if there is a change in any of the circumstances which constitute the basis of the decision.

Powers of the Turkish Competition Board

The rules, however well formulated, may be futile unless there is a competent authority to apply them. Turkish competition law includes a section for the organisation of Turkish Competition Authority and its decision making body, Turkish Competition Board. The Law foresees 11 Board members whose term of office is 6 years and they cannot be removed of their posts on any ground before their term of office terminates, save for reasons concerning loss of eligibility for appointment to be determined by the Board and an offence related to their posts to be declared by the court. Moreover, the Authority enjoys administrative and financial autonomy. Such clauses of the Law aim to ensure independence of the Board in making its decisions and free it of any influence. 

To carry out the relevant economic and legal assessments and deal with anticompetitive behaviours in the market effectively, the Board is granted the necessary powers to request information from all public authorities and entities, undertakings and association of undertakings. Moreover, it has the power to carry out on the spot investigations, known as dawn raids. To increase the effectiveness of the clauses regarding request of information and on the spot investigations and to avoid the occurrence of any difficulties while conducting on the spot investigations, experience have necessitated that new clauses are added to the Law obliging the relevant persons to give in the information, documents, notebooks and similar tools that are demanded. Moreover, new amendments enable the Board to receive a decision from the court in case on the spot investigation is hindered or is likely to be hindered. Since the timing of on the spot investigations is crucial this option is of significant importance.

In case of violation of the competition rules, the Board has the power to impose fines on the undertakings and associations of undertakings up to %10 of the gross income occurred in the previous financial year. The Board can impose periodic penalty payments for certain infringements such as prevention of on the spot investigations. Previously, the Law required that fines might not be collected without the finalization of the Board decision. Due to the fact that finalization meant jurisdictional finalization, fines imposed by the Board could become final only when the parties did not seek judicial review within due time, or the court approved the Board decision in case of resort to judicial review, and fines could only be collected in this case. This regulation contradicted with the general principle in the Act on Administrative Trial Procedure, concerning "the inability of an appeal to cease the execution". It is known that cases brought against with the claim of cancellation of Board decisions may not be concluded shortly due to the workload of the court. Therefore, resort to court by undertakings against which fines were applied due to an infringement of competition rules used to cause a considerable weakening in the power of sanction envisaged by the Law, as a result of decrease in the value of money during two to three years that lapsed in jurisdiction. This required a change in the Law. Now going for an appeal against Board decisions does not cease putting into effect the decisions and following up and collection of fines.

Perhaps one of the most important aspects of the Turkish competition law is the power granted to the Board to opine on the legislation and decisions concerning the competition policy. To that purpose, the Prime Ministry has issued a memorandum reminding the powers of the Board and requiring the ministries to seek the opinion of the Board about the drafts of legislation concerning competition matters. However, since the memorandum from the office of the Prime Minister does not bring any obligation, the Turkish Competition Authority supports the view that an article has to be incorporated to the Law. 

Procedural Aspects

The Law is as sensitive in securing the rights of the parties as it is in formulating rules to catch every type of prevention of competition in the market and granting the necessary powers to the Board to cope with the infringements. The Law includes detailed inquiry and investigation procedures where the rights of the parties against whom the procedures are initiated are strictly observed. The elements of procedural fairness embedded in the Turkish competition Law may be seen in the following principles; 

· The Board has to inform the parties of the investigation and send sufficient information to the parties on the type and nature of the allegations before the time to submit written defence commences;

· Any person who is alleged to have infringed the Law may submit to the Board any information and evidence that may affect the decision;

· The parties who are informed that an investigation has started against them may request a copy of all documents issued in the Competition Authority and, if possible, all types of evidence obtained;

· The Board cannot base its decision on any issue about which the parties are not informed or not given the right to defence;

· In cases where the Board either explicitly or implicitly, by way of not notifying the parties within the specified time period, rejects an application, anyone who proves to have a direct or indirect interest may bring an action in the judiciary organ against the rejection decision of the Board.

Moreover, as to the final decisions of the Board, the Law requires that;

· The decisions include assessment of all the evidence and the defence, the reasoning and legal ground; 

· The decision and the obligations imposed and the rights conferred on the parties shall be written in an explicit manner in order not to cause any doubts or hesitation.

As a final example of procedural fairness,

· The decisions of the Competition Authority are posted on the website of the Turkish Competition Authority without disclosing the confidential information. 

· Final decisions of the Board, decisions on interim measures and on fines are subject to judicial review by Council of State, the Supreme Administrative Court. 

Before concluding the relevant principles concerning procedural fairness, it may be wise to mention about a recent change in the Law concerning the income of the Turkish Competition Authority. Prior to the change, one item of the Board’s income was %25 of the administrative fines it imposed on the undertakings. It was frequently criticized by undertakings that were the addressees of the Law and particularly by foreign institutions and organizations in international platforms that the existence of such an item of income would urge the Authority into a conflict of interests and impair the impartiality in its decisions. As a result of the change in the Law eliminating that item of income, it is believed that the likelihood of a possible uneasiness in public conscience and a potential shadow on the accountability of the administration are no more existent. 

Building Competition Culture

As an important aspect of its endeavour for an effective application of competition law, the Board sponsors conferences, symposiums, congresses on competition related issues and issues booklets, and a regular Journal of Competition to increase the awareness of the public with the aim of building competition culture. Although the Board has received 2576 applications and concluded 2103 of them since 1997
, that a great deal of the applications are not within the scope of the Law shows that there remains much work to increase the awareness of the public about competition rules and build competition culture.

Data concerning Decisions of the Turkish Competition Board

Following tables shows the work of the Turkish Competition Authority in 2002-2003.

	Applications and Files Concluded (2002-2003)

	Years
	Infringement of Competition
	Mergers and Acquisition
	Exemptions & Negative Clearance

	
	Applications
	Concluded
	Applications
	Concluded
	Applications
	Concluded

	2002
	265
	217
	115
	102
	35
	31

	2003
	406
	303
	113
	107
	51
	38


	State of Files By the End of Year (2002-2003)

	Year
	Applications
	Concluded
	Transfers to the Following Year

	2002
	415
	350
	351

	2003
	570
	448
	202


	Concluded Applications Concerning Infringement of Competition (2002-2003)

	Year
	Those Concluded by Final Decision As a Result of Initial Examination or Preliminary Inquiry/Investigation
	Those Rejected or Deemed to Have Been Rejected due to Considering Unworthy of Examination
	Those Deemed to Fall Outside the Act
	TOTAL

	2002
	38
	81
	98
	217

	2003
	38
	115
	150
	303


	With Regard To The Files Concluded By Final Decision As A Result Of Initial Examination Or Preliminary Inquiry/Investigation, Their Distribution By Relevant Articles Of The Act No. 4054 (excluding those rejected or deemed to have been rejected due to considering unworthy of examination and those deemed to fall outside the Act)

	Year
	Article 4

	Article 6

	Article 4 & 6

	2002
	18
	15
	5

	2003
	18
	11
	9


	Decisions on Exemption/Negative Clearance

	Year
	Exempted
	Granted Negative Clearance
	Conditionally Decided
	Out of Scope
	Not exempted

or

Not granted negative clearance
	TOTAL

	2002
	12
	11
	7
	1
	-
	31

	2003
	11
	10
	16
	-
	1
	38


	Mergers and Acquisitions (excluding those deemed out of scope)

	
	Mergers/Acquisitions
	Privatisation
	Joint Venture
	TOTAL

	2002
	55
	-
	5
	60

	2003
	54
	10
	5
	69


	Decisions For Mergers and Acquisitions

	Year
	Those Permitted
	Those Granted Conditional Permission
	Those Not Permitted
	Those Deemed Out of Scope
	TOTAL

	2002
	54
	6
	-
	42
	102

	2003
	60
	9
	-
	38
	107


	Mergers and Acquisitions according to partners

	
	Joint Venture
	Merger
	Acquisition
	TOTAL

	Domestic-Domestic
	1
	1
	20
	22

	Domestic-Foreign
	2
	-
	13
	15

	Foreign-Foreign
	2
	2
	28
	32

	TOTAL
	5
	3
	61
	69


In 2003, action has been taken before the Council of State against 41 decisions of the Turkish Competition Board. The Council of State decided in favour of the Board in 17 cases whereas it ruled in disfavour of it in 3 cases.     
Conclusion
The above-mentioned brief information about the Turkish Competition Law shows that it contains sufficient degree of elements such as transparency, legal certainty, procedural fairness; and utmost sensitivity is paid for an effective organisational structure to deal with harms of anti-competitive practices with appropriate checks and balances. However, experience so far has produced the need for further review and changes of some articles that prevent a more effective implementation of the Law. As a result, a Discussion Text has been prepared in the light of the application of Law and the developments in the European competition law that constitute precedent for the substantive rules of Turkish competition law. One of the basic discussion points in the Discussion Text is the abolition of the notification system, and adoption of a more economics-based approach via removal of the prohibited examples of anti-competitive practices and abusive practices and concentrating on economic analysis of the market conditions before establishing the existence of infringement of competition rules. Whether guidelines may be necessary to ensure legal certainty in the absence of examples of anti-competitive and abusive practices, whether exemption mechanism brings unnecessary burden on the undertakings and causes the use of resources of the Turkish competition authority in an inefficient way are among the issues to be taken into consideration. Amendments to achieve flexible procedural rules without harming the essence of the rights of the parties such as right to defence; rises in periodic penalty payments to increase their effectiveness, clauses to seek compulsory opinion of the Board by governmental agencies with respect to all legal instruments that may affect competitive conditions are among those in the Discussion Text that need to be dealt with. The aim of the Discussion text is to increase the effectiveness of the Law in line with the principles of clarity, flexibility, accountability and legal certainty. The Text is to be finalised after intense consultation with the experts, academics and it will be brought before the Board.  
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� Data excluding mergers and acquisitions.


� Article 4 of the Act on the Protection of Competition No. 4054 prohibits agreements, concerted practices and decisions restricting competition.


� Article 6 of the Act on the Protection of Competition No. 4054 prohibits abuse of dominant position. 
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