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Summary: why external liberalisation is not, by itself, sufficient to ensure the efficient functioning of markets


A strong case can be made that the implementation of well-adapted competition policies in developing countries will help to advance development-related goals, both by contributing to and complementing domestic reform processes and by tackling domestic and transnational anticompetitive practices that reduce the welfare of consumers and raise business input costs. With appropriate care, such policies need not restrict countries’ access to other tools through which they promote their development.


In debates on the role of competition policy in the WTO, the argument is sometimes made that competition policy and especially competition law may be an inferior instrument for achieving satisfactory economic performance – rather, competition may be more efficiently induced through external market-opening measures such as the reduction of tariffs (Winters 2002; see also Blackhurst 1991). Indeed, the elimination of barriers to international trade and investment can be a powerful instrument in promoting competition and the efficient functioning of markets – there is no disagreement on this point. However, it is a fallacy to conclude from this that competition policy itself is unimportant. The reasons for this follow directly from the foregoing description of the role of competition policy and competition authorities in developing countries.


First, depending on the natural configuration of industries as well as a variety of policy-related factors, markets for many goods and services (particularly the latter) may be largely insulated from external sources of competition. This problem is likely to be particularly prevalent in developing or least-developed countries, due for example to inefficient infrastructure sectors that can impede trade and investment flows.


Second, in many cases, the potential benefits of market-opening measures will not be realized unless countries simultaneously take steps to address anti-competitive practices and structural barriers to development such as private and public monopolies in infrastructure sectors, domestic and international cartels that raise business input costs and reduce the welfare of consumers, and restrictions on entry, exit and pricing in manufacturing and other industries.


Third, experience shows clearly that certain manifestly harmful anticompetitive practices (e.g., international cartels) cannot be remedied by external (or internal) liberalisation alone, where the relevant arrangements cover the main foreign firms in addition to any domestic firms operating in the relevant market(s). Similarly, the possibility of rigged bids, for example in relation to major infrastructure projects, cannot be prevented merely by opening procurement processes to foreign competitors (since such competitors may also be party to bid-rigging conspiracies).


 Competition law can be important for other reasons as well. For example, in many jurisdictions it is recognised that competition law has a role to play in preventing abusive practices relating to intellectual property rights in the domestic economy. It is unlikely that the mere absence of tariffs, quotas or other traditional trade barriers can suffice to prevent such practices – particularly since patents or copyrights can themselves affect the ability to supply domestic markets through imports.


Finally, the existence of vibrant competition agencies in developing countries can itself be an important factor contributing to the adoption of external and internal market-opening policies, through the agencies’ advocacy function. Numerous interventions in the WTO Working Group on the Interaction between Trade and Competition Policy, including by developing country representatives, have stressed the importance of such activities and their contribution to the process of economic reform and development (WTO Working Group on the Interaction between Trade and Competition Policy 1998, paragraphs 36, 45, 51, 53 and 109).  This is another reason why competition law and trade liberalization should be regarded as complements rather than as substitutes, and why the proliferation of effective competition laws and institutions is likely to strengthen the multilateral trading system, over time.

possible rationales for INTERNATIONAL COMMITMENTS on COMPETITION POLICY 


The subject of international cooperation in the field of competition law and policy is not new. A number of developed countries and a few developing countries are party to bilateral cooperation agreements regarding competition law enforcement. Such agreements have been a key factor in the progressive strengthening of competition law enforcement in various countries over the past two decades, particularly in developed countries (Evenett et al. 2000). Limited cooperation arrangements also feature in a large and growing number of regional trade agreements (World Trade Organisation 1997). The benefits of such arrangements include not only the obtaining of information and sharing of insights relevant to specific investigations but also the resulting learning process for the participating officials (WTO Working Group on the Interaction between Trade and Competition Policy 2002a).


Nonetheless, much evidence suggests that the actual extent of international cooperation in competition law enforcement is less than is optimal in light of what is known about the extent and frequency of anticompetitive practices with an international dimension (see, e.g., Jenny 2002). In this context, a key focus of the exploratory work of the WTO Working Group on the Interaction between Trade and Competition Policy has been on the scope for and potential benefits of new approaches to cooperation in the field of competition law enforcement, particularly at the multilateral level.


A number of rationales for international collective action on competition policy, including at the multilateral level, have been put forward in the economic literature and by delegates in the WTO working group. Clarke and Evenett (2003) postulate two sources of positive spillovers that provide rationales for international action in this area. First, public announcements of cartel enforcement actions in one country tend to stimulate enforcement efforts in other countries, particularly where there is an established relationship between the relevant enforcement authorities. In this way, trading partners benefit from active enforcement abroad. Second, the investigation and prosecution of arrangements such as international cartels can be greatly facilitated by accessing information about the nature and organisation of the arrangement from another jurisdiction that has successfully completed such an investigation. Conversely, a failure to take action against cartels headquartered in a particular jurisdiction may create ‘safe havens’ that make it more difficult for other affected jurisdictions to take such action. These considerations point to the potential benefits of some form of international accord committing the participating countries to take action in this area (Clarke and Evenett 2003: 117–18).


An important related argument is that the field of competition policy may be subject to ‘political market failures’ that result in systematic under-investment in related institutions in many countries, owing to the diffuse nature of the interests whose welfare is promoted by such institutions (i.e., consumers). In the work of the WTO Working Group on the Interaction between Trade and Competition Policy, the view has been expressed that cooperation at the multilateral level could be particularly helpful in generating political support for the implementation of effective competition policies at the national level; in ensuring that such policies are applied in a non-discriminatory and transparent manner; in promoting common approaches to particular practices where this seems feasible and warranted; and in promoting educational exchanges regarding the content and sound application of competition policy.


In a recent contribution to the theory of international economic policymaking, Birdsall and Lawrence (1999) state that a principal benefit of trade agreements aimed at measures beyond the border can be to facilitate domestic policy reforms, by providing a tool for overcoming domestic constituencies that could otherwise block the reform process. They refer specifically to the case of competition policy, observing that:

When developing countries enter into modern trade agreements, they often make certain commitments to particular domestic policies – for example, to antitrust or other competition policy. Agreeing to such policies can be in the interests of developing countries (beyond the trade benefits directly obtained) because the commitment can reinforce the internal reform process. Indeed, participation in an international agreement can make feasible internal reforms that are beneficial for the country as a whole that might otherwise be successfully resisted by interest groups. (Birdsall and Lawrence 1999: 136)


The foregoing are by no means the only rationales that have been advanced by proponents of a multilateral framework on competition policy. Specific objectives that have been advanced include promoting the growth of strong competition agencies in developing countries to protect them from anticompetitive practices that impact on their consumers and businesses; promoting (voluntary) cooperation between the competition agencies of participating countries to assist them in investigating particular cases; and contributing to a greater degree of ‘balance’ in the WTO system between the rights of producers and the protection provided for consumers and other members of society.


The argument has also been made in the WTO working group that a multilateral framework could reinforce the effectiveness of institution-building programs in the area of competition policy by providing hands-on exposure to best practices in dealing with cross-border cases. Within such a framework, technical assistance programs could receive higher priority and be better focused on the needs of recipient countries (WTO Working Group on the Interaction between Trade and Competition Policy 2001, paragraph 57). A cooperation framework might also contribute to the promotion of a culture of competition (WTO Working Group on the Interaction between Trade and Competition Policy 1999, paragraph 61).


The view has also been expressed that the introduction of appropriate peer review mechanisms could reinforce and enhance the effectiveness of capacity building through technical assistance (WTO Working Group on the Interaction between Trade and Competition Policy 2000, paragraph 61). Peer reviews, which would be voluntary in nature, would be an instrument through which enforcement issues could be discussed in an open and constructive manner. For example, in the case of developing countries, peer review could identify capacity constraints as well as examine enforcement policies being followed in individual countries. Peer review provides an opportunity for countries to learn from others with similar experiences or similar problems. If done well, it promotes convergence and builds confidence among agencies as well as credibility and support. It has also been suggested that a peer review process would help to establish benchmarks or guidelines to evaluate the implementation process. However, peer review needs to exist side-by-side with capacity building since they both have a role to play (WTO Working Group on the Interaction between Trade and Competition Policy 1999, paragraph 43; WTO Working Group on the Interaction between Trade and Competition Policy 2000, paragraphs 23 and 47).


The foregoing is not intended to resolve the debate as to whether there is a need for a multilateral framework on competition policy in the WTO and, if so, what would be the appropriate content of such a framework. A range of concerns have been advanced about the implications of such a framework, including that it might not yield sufficient benefits for developing countries. As already mentioned, a key related concern of developing countries relates to the perceived potential for a multilateral framework on competition policy to intrude on their "policy space". Clearly, much would depend on the terms of such a framework.
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