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Breakout Groups 
(Practical exercise)

TRAINING COURSE ON COMPETITION POLICY

29 March-3 April 2004

Port Louis


An integral part of the course is the work in small groups.  In each breakout session, which will be one hour in duration, participants will address specific questions which have been assigned in advance (attached). The breakout sessions will be followed by brief reports by each group to all assembled participants and resource persons.


The participants and resource persons have been allocated to one of 4 breakout session groups  (also attached).  At the beginning of the breakout session, each group should nominate a chairman who will chair the group's deliberations and subsequently make a report to all the assembled participants.


The venues in which each breakout session group will meet will be announced before each breakout session.

ASSIGNMENTS FOR GROUPS

Group A:  Chairman:
Advisor:  Pr. Jenny (1-3 April) or Dr. Evenett (29-31 March)
Mrs Seipati Grace MAKOBOLE-OLWENY (Botswana)

Mr. Mohamed EL-HADY (Egypt)

Mr. Habtamu TADESSE (Ethiopia)

Mr. Patrick AMOS POKU (Ghana)

Mrs. Kettie MUSUKWA (Malawi)

Mrs Olga Palmira F. Ofiço MUNGUAMBE (Mozambique)
Mr. Kenneth RACOMBO (Seychelles)

Mr. Bashir AHMED (Sudan)
Ms Elisabeth TAMALE (Uganda)

Group B:  Chairman:
Advisor:  Mr. Dhanjee (30-31 March) or Mr. Lipimile (29 March and 1-3 April)
Mrs. Woinshet TADESSE (Ethiopia)

Mr. Michael MOSES OTIENO (Kenya)
Mr. Gershom S.Z. JERE (Malawi)

Mr. Agonias Antonio MACIA (Mozambique)
Mr. Otty KAAKUNGA (Namibia)
Miss Adenike Adetutu ADEDUGBE (Nigeria)

Mr. Sadiq M. KAPUWA (Sierra Leone)
Mrs. Teresa MLANGENI (Swaziland)
Mrs. Angelica KATURUZA (Zimbabwe)

Group C:  Chairman:
Advisor :  Mr. Anderson (29-31 March) or Mr. Evans (1-3 April)
Mrs. Nermine ABD-EL AZIZ (Egypt)
Mrs. Mamissa MBOOB SEMEGA JANNEH (Gambia)

Mr. Joseph TAMAKLOE (Ghana)

Mr. John NDERITU MWANGI (Kenya)

Mrs. Maria Pearl NCHOLU (Lesotho)
Mr. Mohammed Adamu ABDULHAMID (Nigeria)
Mr. Mohamed Ali ABDALLA (Sudan)

Mr. Ernest C. ELIAS (Tanzania)
Group D:  Chairman:
Advisor :  Mr. Arhel, Mr. Mabuza (29 March-1st April) or Mr. Ongolo (2-3 April)
Mrs. Nonzwakazi Victoria MANUHWA (Botswana)
Ms Mpho PALIME (Lesotho)
Mr. Andreas SHAFOMBABI (Namibia)

Miss Sharon ORPHEE (Seychelles)

Mr. Ebenezer E. STRASSER-KING (Sierra Leone)

Mr. Titus Bongani NXUMALO (Swaziland)

Mr. Shadrack Maganga NKELEBE (Tanzania)

Mr. Gladmore MAMHARE (Zimbabwe)

PRACTICAL EXERCISE
Day 1: Morning
11:40-13:10
BREAKOUT GROUP SESSION:  MARKET POWER AND MARKET DEFINITION
11:40-12:40
Breakout Session

Case Study

Various pricing practices of company X, producer of new tyres and retread tyres
 are under examination as possible instances of abuse of dominance in a country in southern Africa. In order to assess whether the company is in a position to exercise market power, it is necessary to define the relevant product and geographic markets. The following elements (not necessarily all of them) may be relevant in this regard.

1)
The largest international tyre producers compete in numerous countries across southern Africa.
2)
There is a marked difference in the price of new and retreaded tyres in any country; there are major differences in prices throughout the reference period, according to the country where they are sold.

3)
The large manufacturers organise the distribution and sales of their tyres along national lines.
4)
The respective structure of supply and demand for new and retread tyres are far from identical: on the supply side, producers of new tyres are generally distinct from retreaders; on the demand side, the customers of new tyre manufacturers are mainly specialised dealers, while the customers of retreaders are mainly transport firms, which use specialised dealers as intermediaries.
5)
Hauliers systematically avoid fitting retreaded tyres to the front of their tractor units or to trucks carrying dangerous goods.
6)
National dealers obtain supplies almost exclusively from the national trading subsidiaries, although they could obtain supplies from sources other than the national subsidiaries.
7)
Parallel imports are extremely limited despite the major price differential between the various national markets within the region.
8)
The market shares of each of the large manufacturers vary considerably from country to country.

The participants are requested to examine the above elements and to answer the following questions: (i) what is/are the relevant product market? What is the geographic market? (please indicate the pieces of information that are most important for reaching your conclusion).

12:40-13:10
Reports by Breakout Group Chairperson/Rapporteur
Day 1: Afternoon

16:00-17:30
BREAKOUT GROUP SESSION:  THE INVESTIGATIVE PROCESS
16:00-17:00
Breakout Session

Practical exercise
Your government would like to enhance its efforts to investigate anti-competitive practices and seeks your advice on this. You believe that one major approach is to systematically organise the collection of information about possible anti-competitive behaviour. For this, you would like to set up a network of information providers.

1) Who might be part of this network?

2) How would this network function? How and to whom would the information be transmitted? How would this information be processed? Would you organise feedback? How would you guarantee the confidentiality of the information that circulates in the network?

3) How could the efficiency of this network be enhanced (ex. : role of competition advocacy; would you consider asking the person who provided the information to participate in the investigation)?

17:00-17:30
Reports by Breakout Group Chairperson/Rapporteur

Day 2: Morning
11:00-12:30
BREAKOUT GROUP SESSION:  THE INVESTIGATION OF CARTELS
11:00-12:00
Breakout Session

Case Study

On 20 June 2004, a construction company informs your government that, for the last three years, the three national producers of cement have consistently charged the same high prices. You are asked to advise your government on the approach to adopt.

1) Would you suggest launching an investigation? 

2) What type of evidence would you seek in any investigation?

3) How would you prepare the investigation (checking on the premises, what premises to search, how many officials, etc.)?

4) During the preparation of the investigation, you discover that a fourth producer of cement, located in a neighbouring country, have participated in the cartel. How will this new element affect the investigative approach? 

12:00-12:30
Reports by Breakout Group Chairperson/Rapporteur
Day 2: Afternoon

16:00-17:30
BREAKOUT GROUP SESSION:  THE INVESTIGATION OF BID RIGGING IN A PUBLIC PROCUREMENT PROCESS
16:00-17:00
Breakout Session

Case Study

The procurement authority of your country is soliciting bids to build a dam and related hydro-electric power facilities. Bids have been received from 4 international engineering companies. 3 of the bids are more than 50 % higher than the expected price as estimated by the procurement authority (but they are not the same). The 4th company’s bid is 30 % higher than the expected price.

The procurement authority comes to you (the competition authority) for advice.

1) Do you suspect bid rigging in that case?

2) Suppose that you discover that the four firms have approximately the same cost. How would this affect your investigation?

3) What kind of sanctions (remedial measures) do you think would be appropriate (please think of preventing future cases of bid rigging in addition to sanctioning the past conduct)?
4) What transparency measures might you advise introducing to deter future instances of bid rigging?
17:00-17:30
Reports by Breakout Group Chairperson/Rapporteur

Day 3: Morning

11:00-12:30
BREAKOUT GROUP SESSION:  THE INVESTIGATION OF ABUSE OF DOMINANCE
11:00-12:00
Breakout Session

Case Study(
)
The competition authority of country X has opened an investigation on anti-competitive practices in the market of a specific category of waste collection and disposal service. This service is required by customers who generate a significant quantity of solid waste. These customers are often commercial enterprises such as restaurants, offices buildings and recreational facilities. The investigation has revealed that 

1)
In the year 2000, company A held 90 % of the market and three firms (B, C and D) held the remaining shares;
2)
In the year 2000, company A repeatedly threatened companies B, C and D with litigation if they refused to exit the industry, even though there appeared to be no valid legal basis for such litigation;
3)
In the year 2001, company A has acquired its three competitors;
4)
The acquisition agreement included a restrictive covenant stipulating that the former owners would not set up competing business within a 300-mile radius of the capital city, during 3 years (agreement with B and C) and within a 50-mile radius, during 1 year (agreement with D);
5)
The contracts signed by company A with its customers contained a clause which obligated the customer, even if the contract had been terminated, to take service from company A if A was willing to meet a competitor's term's and conditions of service (right of first refusal clause);
6)
Company A's prices were generally 20 % higher than those charged by company C; on some occasions, company A charged prices 30 % lower than its usual prices to certain customers for the purpose of undercutting competitor C.
Which of these practices should be condemned as an abuse of dominance?

12:00-12:30
Reports by Breakout Group Chairperson/Rapporteur

Day 4: Morning

11:00-12:30
BREAKOUT GROUP SESSION:  THE INVESTIGATION OF A MERGER
11:00-12:00
Breakout Session

Case Study

You are notified that the largest retail bank in your country wants to merge with the fourth largest. The banking sector is comprised of seven banks. The largest has 35% of the market, second largest 20%, third largest 15%, fourth largest 10% and fifth, sixth and seventh largest 5 % each. The remainder is held by small banks with operations in only small regions of the country. 

The object of the merger bid does not want to merge. The second largest bank is the creation of a merger that was allowed five years previously. Roughly one third of your consumers do not have access to bank accounts but use a national savings bank built around the postal system. 

1)
What sort of factors do you have to take into account when looking at the merger?

2)
Which markets are likely to be covered in the investigation?

3)
Does it matter that you allowed a large merger in the sector five years ago; and if so in what way?

4)
What implications will the decision have to the long-term structure of the sector?

5)
Does it matter that a third of consumers do not use bank account?

6)
Are there wider implications of a decision in the sector?
7)
What decision should the competition authority adopt (to authorise or to block the merger)?

12:00-12:30
Reports by Breakout Group Chairperson/Rapporteur

Day 5: Morning

11:00-12:30
BREAKOUT GROUP SESSION:  THE INVESTIGATION OF VERTICAL RESTRAINTS
11:00-12:00
Breakout Session

Case Study

The Refreshing Brewing Co. is the largest brewer in country A (a country in eastern/southern Africa) and holds a market share of 40% of the distribution of beer in hotels, restaurants and cafes ("horeca"). Its distribution contract contains the following elements:

-
Article 20 obliges horeca outlets to buy all their beer exclusively from Refreshing in exchange for a five year loan.
-
Article 23 provides that the loan will have to be reimbursed immediately if the contract is not respected.
-
Article 25(1) refers to a resale price list that is annexed to the agreement; Article 25(2) requires that outlets inform Refreshing in advance of any changes in their retail prices and of any related promotional activities (an investigation carried out by the competition authority revealed that this price list is respected by most horeca outlets; Refreshing claims that it has never required its outlets to adhere to the suggested prices).

-
Article 27 provides that the operators of horeca outlets attend a training course once a year.

Note also that the rest of the market consists of 2 other local brewers that count for approximately 30% of the market each.  The distribution contracts of these two brewers are similar to those of Refreshing.  Imports of Beer are extremely limited, although it is known that the Tasty Brewing Co., located in an adjoining country in southern Africa, would like to expand its sales in Country A.  Tasty beer has a reputation for good quality at a reasonable price.
1)
Should the competition authority be concerned about contracting practices in the beer industry? Which particular aspects of the contract are potentially of concern to you (if any)?
2)
Would your view of the contracts change if it is also known that the sale of beer through supermarkets is unrestricted?

12:00-12:30
Reports by Breakout Group Chairperson/Rapporteur

Day 5: Afternoon

16:00-17:30
BREAKOUT GROUP SESSION:  ADDRESSING THE PRACTICAL CHALLENGES INVOLVED IN IMPLEMENTING COMPETITION POLICY AT THE NATIONAL LEVEL ON ENGLISH-SPEAKING AFRICA
16:00-17:00
Breakout Session

Practical exercise
1) What are the practical challenges in your country relating to the passage of competition legislation and/or the effective implementation of such legislation?

2) What practical steps can you envisage to address those challenges?

3) What other institutions might you consider working with/involve in appropriate research and policy development activities to obtain necessary support?

4) How might international organisations (either regional or multilateral) be helpful to you in addressing the challenges identified?

17:00-17:30
Reports by Breakout Group Chairperson/Rapporteur

Day 6: Morning

11:00-12:30
BREAKOUT GROUP SESSION:  THE PROS AND CONS OF A MULTILATERAL FRAMEWORK ON COMPETITION POLICY
11:00-12:00
Breakout Session

Practical exercise
1) What are the pros and cons of the following elements of a possible framework on competition policy?

· core principles (transparency, non-discrimination and procedural fairness);
· provisions on hardcore cartels;

· modalities on voluntary co-operation;
· enhanced support for technical assistance and institution building relating to competition policy.

Do you think that other elements should be added to this list?

2) To what extent can a multilateral framework on competition policy assist developing countries to deal effectively with the harm caused by hardcore cartels?

3) How should cooperation be structured to ensure significant benefit for the English-speaking African countries ?

4) How can competition policy/a possible multilateral framework in this area be adapted to reflect the special characteristics of the English-speaking African countries? For example, what elements are needed with respect to 1) capacity building, and 2) progressivity/flexibility? 

12:00-12:30
Reports by Breakout Group Chairperson/Rapporteur

__________

� based in part on Com. CE Decis. 20 June 2001, Michelin case, COMP/36.041, OJ L 143, 31 May 2001.


� retread : used tyres that have been given a new tread





� based in part on the Laidlaw case (Canada): available at http://www.ct-tc.gc.ca/english/cases/laidlaw/072.pdf





