

1.
 Introduction

Other than agriculture which was the single largest agenda during the Cancun Ministerial Conference, another equally contentious agenda item was the so-called “Singapore issues” which   included investment, competition, trade facilitation and transparency in government procurement. While, the demandeurs of Singapore issues wanted to conduct negotiations on these issues as a part of a “single undertaking”, implying that nothing could be agreed unless and until the decisions are made on all four issues, before the sudden end to the Conference, on the final day of the Conference: the negotiators more or less agreed to 'unbundle' Singapore issues and take up only trade facilitation and transparency in government procurement. Indications were that there could be agreement on continuing    the educative process in the case of investment and    competition. From the perspective of the African countries within the WTO negotiations, whereas the G90 and G22 overlap the latter have only two sub-Saharan African members, whereas G90 is built around the African Pacific Caribbean (APC) group and can loosely be seen to be more representative of the “African position”. The smaller and Least Developed Countries (LDCs) have been remarkably united in opposing the proposed ‘Singapore issues’. Just before the Cancun Conference, at a Conference on 12 September 2003 this African Union/ACP/LDC G90 group, led by Mauritius, made a significant joint submission that resisted the introduction of “Singapore Issues” as one of its key priorities in the Cancun Conference.

The purpose of this paper is to discuss the African position on a Multilateral Framework on Competition (MFC) from a perspective of the competition policy and law priorities and challenges for African countries and suggest some points for consideration in the aftermath of the Cancun Ministerial. The paper is arranged as follows: Section 2 below discusses competition policy and law challenges for African countries and briefly explains why adoption of such a law is important in its own right irrespective of the MFC aspects. Section 3 summarises the options that were on the table on the way to Cancun, while section 4 reviews the current position taken by African countries principally as part of the G90. The closing section, summarises the way forward.

2. Competition Policy and Law Challenges For African  Countries

In almost all African countries even the ones without competition laws, everyone advocates ``fair competition.'' However, discussions about competition and fair trade often demonstrate the intellectual poverty around the subject more so when it relates to international trade negotiations. Whereas everybody would advocate for anti-dumping laws intended to ensure fair trade by preventing the sale of goods below cost, within African countries, there is very little concern  and appreciation of ``predatory' behaviour of firms both at the domestic and international level. One would expect that with globalization, it would be natural to extend such concern, the little of it that exists, to the international arena, and recognize that the harm done is material whether a producer is domestic or foreign.  Most African countries are worried about efforts to introduce a MFC with the rebuff that doing that will thwart their efforts to promote domestic industries or provide preferential treatment to disadvantaged groups. It is (wrongly
) perceived that affirmative action programs that have been so important, both in developed and less developed countries would be labeled ``unfair'' to foreign firms, and thus be prohibited under a MFC. 

There is wide acknowledgement that competition policy and trade liberalization do share common objectives in terms of the potential for promoting increased economic efficiency and consumer welfare in Developing Countries (DCs) including African countries. A lack of effective competition policies  and laws in these countries do impede the realization of the gains from both domestic and foreign trade liberalization. In addition, it is increasingly being recognized that anti-competitive practices impact directly on the welfare and development prospects of DCs and that these issues are even of more importance in the DCs compared to developed countries. Subsequently, the role of international agreements in playing a crucial role in enabling DCs to implement effective domestic policies and laws in competition through cooperative approaches to institution-building and enforcement and by providing a tool for overcoming domestic constituencies that might otherwise block the reform process cannot be overemphased.

Given their young industrializing economies, the role of competition policy in DCs can be seen in the light of the need to create competitive markets. The privatization activities in most African DCs are going on in fits and turns and hence, it is best to have a dedicated pro-competition agency to keep watch on the likely excesses of newly created private monopolies changing hands from the public monopolies. An often less recognized fact is that where markets are not fully competitive, the entry of multinationals in the economies of the DCs can be made easier on the economy if there is some regulatory agency that can provide some guarantee that competitive behaviour will be enforced post entry. As mentioned above, most African countries do not have CAs. International cooperation can therefore facilitate effective implementation of national competition policies in diverse ways, including the drafting of relevant legislation, training of enforcement personnel, exchange of national experience regarding policy and enforcement issues both at the domestic level and across jurisdictions particularly in the case of extra territorial enforcement assistance. 

3. MFC - The Options taken to Cancun
Just before Cancun, the Chairman of the WTO Working Group on the interaction between trade and competition policy issued a Note putting forward three options for approaching the decision that Ministers could make in Cancun on further work in the WTO on the competition issue. The Note’s “Consultations on modalities in the area of trade and competition policy” first approach was for a decision on modalities, which would launch negotiations at Cancun on a MFC covering the four issues in para 25 of the Doha Declaration.  The proponents favoured a shorter and less prescriptive mandate, and the modalities would  also cover technical assistance and capacity building; the dispute settlement mechanism could apply to laws and regulations but  not to individual decisions and a competition committee would monitor the agreement’s implementation.  The main concern about the proposal related to domestic implications of the proposed framework with most objections relating the perceived obligation to have a horizontal competition law or establish national CAs.  
The second approach was a decision on modalities to develop a framework for cooperation in the WTO without any binding rules.  Such a “soft agreement” would call for creation of a Trade and Competition Committee which could promote a competition culture, address issues of competition, trade and development in a broad context, monitor implementation and the peer review process, and promote voluntary cooperation between members.   A peer review process  would be established and technical assistance and capacity building would be a component. One proponent of this approach suggested negotiations to complete by end of 2004. Questions arising on this approach included:  the nature, role and terms of reference of the Committee and how to ensure it stays within the mandate; whether it could be explicit that this option would not entail domestic obligation or constraints for members; whether the peer review would be voluntary regarding which country gets reviewed and the implementation of recommendations; the nature of the peer review mechanism; and what technical assistance would be given before negotiations end.

The third approach was of countries in favour of not opening negotiations in Cancun.  They argued that they did not know enough yet about competition or the benefits of a competition agreement in the WTO and were in favour of continuing the Working Group. Naturally, the third approach was supported mostly by countries which have little or no experience in competition law and have limited resources to follow the work of all committees and groups in WTO.  Their stand was motivated by reluctance to engage in negotiations on a binding agreement.  Pre-Cancun Ministerial meetings of the LDCs and of the AU adopted declarations that the process of clarification on Singapore issues, including competition, should continue after Cancun, therein implicitly supporting Option 3.

4. Post Cancun Position of the African Countries

Just after the WTO General Council meeting of 15-16 December, the G90 called for the Singapore Issues to be dropped completely from the WTO agenda arguing that if that was done it would signal that there is respect for the will of the majority of WTO members. 
It can be argued that this decision was perhaps politically based, rather than pure reasoned technical weighing of the costs and benefits of a MFC in the WTO. While the majority of the African countries may have arguments to support a view that there could be harmful effects to their economies resulting from a WTO regime on competition policy, it can be argued that the collective G90 argument(s) was not pivotal in the decision-making process. In some cases, it may not have been taken into account at all. 

More recently between 18-19 February 2004 in Mombasa Kenya, trade Ministers from Kenya, Tanzania, Uganda, Mauritius, Lesotho, Benin, Mali, Morocco participated in a series of meetings with EU Trade Commissioner Mr. Pascal Lamy, the US Trade Representative Mr. Robert Zoellick and Dr Supachai WTO Director-General and Mr. Shotaro Oshima, the new chair of the WTO General Council. Also in attendance were Geneva based ambassadors and trade negotiators from Botswana, Nigeria, South Africa, Egypt, Ghana, Zambia. The purpose of the meeting was to review the ‘state of play’ in the WTO after Cancun and to figure out how to advance the WTO negotiations. Of more importance was the provide an opportunity to hear what proposals Mr. Lamy and Mr. Zoellick had for moving WTO talks forward and for the African trade ministers to respond to the proposals. 

As regards the ‘Singapore Issues’, Mr. Lamy insisted that there was consensus to start negotiations on two of the four issues, namely transparency in government procurement and trade facilitation. The EU was willing to drop investment and competition from the Doha agenda and the Single Undertaking. But the EU still seems eager to keep all four Singapore issues on the WTO agenda, so that they can be picked up at some later stage or negotiated as plurilateral agreements.

According to Mr. Zoellick, the US was ready to proceed with negotiations on trade facilitation only and drop the other three Singapore Issues. Even here, the US is willing to drop its insistence, since it recognized that such insistence had blocked progress in the WTO. Most of the African countries present in Mombassa seemed ready to agree to maintain trade facilitation on the WTO agenda. However, there were differences among them about its status, with some ministers expressing readiness to agree to negotiations, while others stressed their commitment only to further clarification and the need for any decision to be based on explicit consensus on the modalities before the negotiations could begin.

There were (are) three fundamental reasons
 why developing countries refused to agree to negotiations on competition policy. The first, and most obvious, is because it was linked to the Singapore Issues, as a single undertaking. Investment and Government Procurement triggered even more adverse reactions than competition policy. The Singapore issues were just not acceptable to African countries as a single undertaking. Yet the negotiators on the European side were uncompromising until the eleventh hour and, in the process, read the mood on the other side incorrectly.  

The second reason why African countries were (are) so opposed to undertaking negotiations on the Singapore issues and, by extension to competition policy, was because they were determined not to increase the burden of trade negotiations more than they had undertaken already. Caribbean, African and Pacific (ACP) countries are currently negotiating the Cotonou Agreement agenda, in addition to WTO negotiations.  There is little capacity in these countries to undertake further negotiations in completely new areas where there is little technical expertise.  A third reason why developing countries refused (refuse) to agree to negotiations on the Singapore issues was because of the hard line taken by the Europeans and Americans on agricultural export subsidies and domestic support affecting trade, including the intransigence of the US on the cotton issue. 

5. The Way Forward
Annex E
  (Interaction between Trade and Competition Policy) of the draft Cancun Ministerial Text suggested that future negotiations on MFC could be based on the elements contained in paragraph 25 of the Doha Ministerial Declaration and on the work undertaken in the Working Group on the Interaction between Trade and Competition Policy. In our view, future discussions on competition policy should continue on the basis of serious attention to the institutional, political and financial burdens that new commitments could impose on African countries. At the same time, African countries should tackle the issue constructively. Properly advanced, MFC would provide real advantages for them. In future discussions, African countries as part of the G90 will need to show some flexibility, and recognize the importance of discussing MFC. Generating adequate domestic legal frameworks in competition policy and law will foster development and ensure that no member state is left behind. The softening of the EU and USA on demands for MFC should certainly help create a favourable political setting  and breathing space for African countries to put their “houses in order” as it were, in terms of thinking through and establishing domestic competition policies, laws and institutions.

For a region like  Africa, multilateralism has much to offer. Hence, the failure of the Cancun Ministerial can be seen to prompt many developed countries, especially the US and EU to vigorously pursue bilateral and regional trading arrangements (RTAs). This cannot unambiguously result in the general good for the African economies. If such powerful countries abandon the WTO in favour of bilateral and regional deals, weaker economies will be even more vulnerable to economic and political pressures to accept the “Singapore issues” in a bilateral context. For African countries, that could mean accepting all these contentious issues from a relative position of weakness.
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Annex 1

24 August 2003

Draft Cancún Ministerial Text

Competition
14.   [Taking note of the work done by the Working Group on the Interaction between Trade and Competition Policy under the mandate in paragraphs 23-25 of the Doha Ministerial Declaration, we decide to commence negotiations on the basis of the modalities set out in Annex E to this document.]
   [We take note of the discussions that have taken place in the Working Group on the Interaction between Trade and Competition Policy since the Fourth Ministerial Conference. The situation does not provide a basis for the commencement of negotiations in this area. Accordingly, we decide that further clarification of the issues be undertaken in the Working Group.]
 Annex E  

Interaction between Trade and Competition Policy
1.   Negotiations on a multilateral agreement on trade and competition policy shall be based on the elements contained in paragraph 25 of the Doha Ministerial Declaration and on the work undertaken in the Working Group on the Interaction between Trade and Competition Policy. The objective of the negotiations shall be to establish an agreement to secure better and more equitable conditions for international trade, by facilitating effective voluntary cooperation on anti-competitive practices which adversely affect international trade, in particular hardcore cartels which have an impact on developing and least-developed countries' economies, and assisting WTO Members in the establishment, implementation and enforcement of competition rules within their respective jurisdictions. The negotiations will not deal with state-to-state arrangements that limit competition or with practices implemented pursuant to such arrangements.

2.   The provisions of the agreement will be drafted in such a way that individual decisions of national competition authorities shall not be subject to challenge or recommendations under the WTO dispute settlement system. The principle of non-discrimination will apply only to laws, regulations and guidelines of general application.  The principle of procedural fairness will respect the legal and judicial systems of each WTO Member. Consideration shall also be given to the inclusion of a possible peer review mechanism.

3.   We reaffirm that full account shall be taken of the industrial policy, social policy and other needs of developing and least-developed country participants and appropriate flexibility provided to address them. The right of all Members to implement exceptions or exclusions from the application of national competition laws on the basis of transparent domestic legal processes will be safeguarded. Transition periods for implementation of the agreement by developing countries and least-developed countries shall apply.

4.   Recognizing the needs of developing and least-developed countries for improved support for technical assistance and capacity building, we shall continue to work to provide adequate technical assistance and capacity building during the negotiations and after their conclusion. In this respect, no later than the end of 2003, a meeting will be convened to start a collaborative effort with other international organizations, including UNCTAD, the World Bank, the OECD and others, in order to begin to identify and assess needs related to capacity building to assist in the implementation of the results of the negotiations.

5.   Paragraphs 45-51 of the Doha Ministerial Declaration shall apply to these negotiations. At its first meeting after this Session of the Ministerial Conference, the Trade Negotiations Committee shall establish a Negotiating Group on Trade and Competition Policy and appoint its Chair. The first meeting of the Negotiating Group shall agree on a work plan and schedule of meetings
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� It is not widely appreciated that application of national treatment in a MFC within a trade agreement, and definition of national treatment would have to be subject to negotiations. It can be defined to apply solely to de jure discrimination and the implementation and enforcement of the law. For a discussion that debunks most claims bandied around on the substance of a MFC, see Stewart (2003).


�  The argument here echoes Stewart (2003), to whom acknowledgement is herewith given.


�  See Annex 1 below.
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