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1. INTRODUCTION

This brief paper looks at some cases of vertical restraints in the carbonated soft drink (CSD) and bottled beer industry principally in Kenya but generalized to cover most countries of Eastern and Southern Africa.  It is known that both industries have gone through fundamental structural changes in the last few years, which has essentially changed market structure for these products in the region. Traditionally, Competition Authorities (CAs) worldwide have challenged horizontal acquisitions in these industries but vertical acquisitions of CSD bottlers by their franchisers are often not given a lot of attention. Whereas this paper is not about vertical acquisitions, the repercussions of e.g. the on-going bottling plant acquisitions by the Coca Cola Holdings Ltd (CCHL) in Kenya is in all likelihood already resulting in some anti competitive repercussions in terms of the magnitude of vertical/distribution restraints imposed on distributors and retailers. 

The paper is organized as follows: Section 2 discusses restrictive trade practices and how vertical restraints are included in competition policies and laws of selected countries in Eastern and Southern Africa.  Section 3 gives an overview of the structure of the two industries and gives some examples of how distribution restraints manifest themselves at the retail level.  The paper closes with a few concluding remarks in Section 4.

2. RESTRICTIVE TRADE PRACTICES AND COMPETITION POLICY AND LAW

IN AFRICA

2.1. Legislating Restrictive Trade Practices 

The tradition of competition legislation is new in Africa
.  In order to reflect the changing needs, most of the countries have just recently enacted new legislation replacing the previous competition laws, or are in the process of doing so. For example, Mauritius and Namibia have only recently enacted their laws. In addition, countries have also revised their laws, e.g. the South African Competition Act of 1998 replaced the Maintenance and Promotion of Competition Act of 1979.  In Tanzania, a recent amendment tabled in the Tanzanian parliament has changed the name of the young Fair Trade Practices Act of 1994 into the Fair Competition Act. In Kenya, the Kenyan Restrictive Trade Practices, Monopolies and Price Control Act came into force on February 1st of 1989, and is undergoing revision.  

Whereas the scope of competition law and the framework of its implementation vary significantly across African countries, one of the three core operational concerns of such competition laws is control of restrictive trade practices (RTPs). The competition laws in almost all the African countries that have such laws divide RTPs in those that are the result of a ‘horizontal’ agreement and those that result from a ‘vertical’ agreement. For example, The South African Competition Act of 1998 contains a general prohibition of agreements (vertical and horizontal) that have the effect of substantially preventing or lessening competition in a market. Four RTPs (three horizontal, one vertical)
 are prohibited per se; all other agreements are subject to a ‘rule of reason’ approach. 

In the Zambian Competition and Fair Trade Act, the law prohibits any category of agreements, decisions or concerted practices, which have as their object the prevention, restriction or distortion of competition to an appreciable extent to any substantial part of the market.
 Significantly, a particular feature of the Zambian competition law is the fact that it prohibits practices that have as their ‘object’ the prevention, restriction or distortion of competition. The Fair Trade Practices Act 1994 of Tanzania and Kenya’s Restrictive Trade Practices, Monopolies and Price Control Act 1989 define RTPs as acts that either reduce or eliminate the opportunities of competitors or reduce or eliminate the opportunities of buyers to acquire certain goods or services. These acts can be performed by either one or more persons engaged in the production or supply of goods or services.
 Both these laws enumerate a large number of practices as RTPs. 

2.2. Vertical restraints and the carbonated soft drink and bottled beer industry 

Vertical agreements between manufacturers and retailers while a source of great debate in the developed countries
 is however not as widely acknowledged in most African countries as a type of RTP. With specific reference to the CSD and bottled beer industry this of course, does not mean that in these countries vertical restraints do not support the transmission of some element of monopoly power from the manufacturers to the distributors and retailers. Vertical restraints in the distributive and retail trade here may be privately efficient to the parties involved, and can provide a benign welfare effect by improving productive and allocative efficiency. However, they can also have an adverse effect through not only foreclosing markets to new entrants (which is the standard criticism) but also through dampening competition between existing rivals by restricting inter brand soft drink and beer rivalry.  

We can conceive of the traditional Chicago view Steiner (1991) describing a “single-stage modeling” with vertical arrangement. In the soft drink and beer distribution industry in most African countries this typically represents an uncomplicated principal-agent relationship, where the distributor and retailers are single agents to distribute the manufacturer’s (i.e. the principal’s) products. The retailing function is taken to be perfectly competitive by virtue of the standard characteristics of easy entry, numerous competitors, and a high degree of buyer and seller mobility in response to miniscule inter brand soft drink and beer price differences. There is homomogeneity of retailer services at the neighbourhood shop and bar and an absence of switching or search costs since such products are always sold at the same point. 

However, we have to accept that retailing of these fast moving consumer products is much more than simply being a mechanism for distribution. The “service” provided by retailers contributes to the value which consumers place on the product. In particular, retailers provide both specific and general services to (potential) customers, including demonstration facilities, information, stocks, etc., so that demand is not exogenous to retailing. Moreover, this service provision is likely to result in retailers incurring fixed costs (however low they may be), many of which contain a sunk element, e.g. fixtures and fittings. The presence of these fixed costs and the market power that retailers may have from offering slightly differentiated products imply that perfect competition is an unattainable ideal. 

In the above circumstances, manufacturer and retailer interests may be expected to diverge where externalities arise from individual rather than joint decision-making. Vertical restraints may then be a response by the manufacturers to harmonise these interests either by imposing their will on the distributors and retailers, or through mutual agreement however basic when this is jointly preferred. While these restraints may increase the joint profits for the manufacturers it cannot be presumed that these are ambiguously socially desirable. Manufacturers will generally desire to restrict competition to raise profits while in contrast society may prefer more intense competition. To give a quick illustration, a consumer would rather partake of a cold “Stim” drink in hot downtown Khartoum given by the shopkeeper from a Coca Cola cooler, rather than being restricted to taking a lukewarm “Stim” because there is a restriction that “Stim” cannot be placed in a Coca Cola cooler next to the temporarily broken down “Stim” cooler in the same premises.  Similarly, a customer in a neighborhood bar in Nairobi in early 2000
 would have been incensed at having to partake of a warm “Castle Lager” drink on a hot Friday evening served by an apologetic barmaid due to the fact that Castle Brewery products were restricted from being cooled in competing KBL-supplied coolers all over the Country.

3. DISTRIBUTION RESTRAINTS IN THE SOFT DRRINK AND BEER INDUSTRIES

3.1. Soft Drink Industry in Kenya

Kenya’s consumption of formally sold soft drinks is relatively low. According to the Urban Household Budget Survey (UHBS)
, the annual average household consumption is only Ksh. 490/= (US$ 6.3). As Chart 1 below shows, fruit squashes, both manufactured and domestically prepared fruit juices, tea and coffee are consumed in higher quantities.
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   Source: Own estimates.

With regard to carbonated soft drinks (CSD), after only Zimbabwe, Kenya is the largest market in the region. As Table 1 below shows, Kenya’s annual per capita consumption of 7.1 litres though very low by western standards, is far ahead of the other neighbouring countries. Due to population size, the market size in Kenya is almost the same as in Zimbabwe. It should be noted that in the region as in Kenya, other soft drinks e.g. squashes, fruit juices take up a much bigger share of the market.  


Table 1. Carbonated Soft Drink Consumption in Eastern and Southern Africa

	Country
	Population

(1,000s)
	Per capita

(litres)
	Total Market size

(litres)

	Ethiopia
	          58,390
	1.2
	              69,071,721

	Kenya
	          28,337
	7.1

	            201,125,400

	Tanzania
	          30,609
	4.5
	            137,592,429

	Uganda
	          22,167
	3.5
	              78,666,527

	Zambia
	            9,461
	4.7
	              44,767,087

	Zimbabwe
	          11,044
	19.4
	            214,255,533

	Source: Market volumes and per capita consumption estimates were derived from Beverage Digest ,1998. 
Notes: 
· Statistics are based on estimated total soft drink industry sales of traditional flavoured, carbonated soft drink beverages (e.g. colas, lemon-limes, ginger-ales, root beers, etc.) and do not include "new-age" beverages.


3.2.
CSD bottling operations overview

In CCHL controls 70 per cent of Nairobi Bottlers Ltd. with Kenyan investment firm ICDC Investments Ltd. holding the rest.  The firm also owns 100% of the now acquired Machakos-based Eastern and Nakuru's Flamingo Bottlers Ltd. Other ”independent” Coca Cola product bottlers in the country are Coastal Bottlers Ltd. (Mombasa), Equator Bottlers Ltd. (Kisumu), Rift Valley Bottlers Ltd. (Eldoret), Kisii Bottlers Ltd. (Kisii) and Mount Kenya Bottlers Ltd. (Nyeri). Of the plants in the CCHL stable, the largest is Nairobi Bottlers Ltd., which has bottles capacity approximately 7.5 million litres per month.

In addition, other non-Coca Cola product carbonated soft drink bottlers are Anspar Ltd, the Schweppes product licence holder which in 2000 completed a 200,000 litres per day bottling plant in Embakasi, Nairobi but went bankrupt in 2002. Softa Bottling Co. Ltd bottles the Softa range of carbonated soft drinks. Established in 1998, it currently produces a broad range of Coca Cola competing products and is very popular within Nairobi and its environs particularly given its cheaper prices and nonchalant slogan “Freedom to Choose”. After recently facing a particularly rough competitive (sometimes allegedly predatory) phase, the firm has come made a comeback and concentrates only in Nairobi and its immediate environs.  It has recently launched “Mecca Cola”. It has an innovative marketing channel by way of direct sales through “push carts”. With a current bottling output of approximately 2.2 million litres per month it is emerging as a strong competitor to the plants under the CCBL stable.  As Table 2 below shows, the total monthly  CSD bottling output is about 35 million litres of which the Coca Cola bottling plants jointly hold 94% of the total monthly supply of CSDs.

Table 2. Kenya: CSD Bottlers, 2003

	Bottler

	Monthly output
(litres million)
	% Share

	Nairobi
	7.5
	22

	Eastern
	2
	6

	Flamingo
	3
	9

	Mt. Kenya
	3
	9

	Coastal
	5
	14

	Equator
	4
	12

	Rift Valley
	3
	9

	Kisii
	2
	6

	Sub-Total
	32.5
	94

	Anspar
	0
	0

	Softa
	2.2
	6

	Total
	34.7
	100


Source: Own estimates.

3.3.   
Bottled beer industry in East Africa
The first bottled-beer brewery in East Africa  was established in  Dar es Salaam in  1906. In 1922, the Kenya Breweries Limited (KBL) was established at Ruaraka, Nairobi, Kenya. Liberalisation in the early 1990s, led to a rapid erosion of Kenya Breweries market dominance in the region. In Tanzania, South African Breweries (SAB) put new investment and management into Tanzania Breweries as a Joint Venture project with the government of Tanzania. The venture has been enormously successful, and the revived Tanzania Breweries has taken much of the market which was supplied by KBL, and has led KBL to set up their own new brewery in Tanzania. In Uganda, while KBL regained control of Uganda Breweries in the 1980s, the Madhvani family regained control of their Nile Brewery in the early 1990s, and South African Breweries have now joined this enterprise. 

In Kenya, SAB are principal investors in a new brewery at Thika. In meeting this threat, Kenya Breweries (which for many years had been proud of the fact that the vast bulk of its shares were locally owned) has raised capital for new investment by share issues which have given Guinness plc a large stake in the company. The previously very fierce, and often bitter, competition in the bottled beer industry in East Africa was somewhat reduced in 2002 when KBL and SAB agreed to buy out each other’s beer businesses in Kenya and Tanzania respectively. Hence in Kenya, KBL currently holds a virtual monopoly in bottled beer production.  

3.4.  
Types of Distribution Restraints in the Retailing of Soft Drink and Bottled 

Beer
3.4.1
Quantity Forcing

Quantity forcing relates to a specified minimum quantity the retailer is required to distribute. In Kenyan retailing it is a known practice amongst retailers and bar owners that CCHL and KBL usually practice quantity forcing. This is suspected to be practiced through the provision of coolers for the products. In the case of CSDL the coolers are provided “free” by CCHL though there is an annual fee of Ksh. 1000/= (US$ 13).  However, there is an unwritten provision that a minimum number of crates of CSD per month must be sold to retain the cooler. For CSD it is alleged to be a minimum of 6 crates of 24 bottles per week for the smaller shops. 

3.4.2.
Exclusive Dealing

In exclusive dealing the retailer is prohibited from stocking competing products. From the perspective of CSD and beer retailing in most African countries of Eastern and Southern Africa,  the exclusivity is implemented through the same provision of coolers mentioned above. This is done through the retailers  and bars being prohibited from cooling rival products in the allocated coolers. Hence one finds that in most retail outlets, there is are separate coolers standing side-by-side, one for CCHL Coca Cola products and another one for Softa
 products.

3.4.3.
Resale Price Maintenance

For the soft drink and beer business, CCHL and KBL fixes retail level prices to be sold at the retail level. This is often done through announcements in the press of “Suggested Retail Price” though in the case of  the Coca Cola range of products, the price is actually shown on the crown top of each bottle. However, RPM is not a major RTP in the CSD and beer industry since these are never observed and bars routinely have daily “Happy Hours” where prices are drastically reduced.

3.4.4.
Exclusive Distribution

Particularly for CCHL exclusive distributorship has been widely used through allocation of distributors who serve a given geographical area. Through use of the ubiquitous refurbished and product branded sea cargo containers retailers and consumers get their crateful supply of soft drinks from a conveniently located container. For example in the case of soft drinks, while RPM has a direct effect on preventing price competition, even the territorial allocation of distributors through the containers’ geographical allocation do not work to reduce competition.  Specifically, purchases can be done by retailers outside a designated territory and direct customers who purchase by the caseload being able to travel, can choose to buy their goods from supermarkets on the way home. Hence while sales may be restricted to a particular area, it is impossible to make such restrictions apply to purchases by customers at neighbouring addresses.

	Box 1

Use of Coolers as a Distribution Restraint in Kenya

Beer Wars

In early 1999 of all the marketing wars, none captured the imagination of Kenyans more than the so called beer wars, which spilled outside the country, as the fourth largest brewer in the world, South Africa Breweries International (SAB), employing over 100,000 people, brawled with Africa’s second largest, Kenya Breweries Limited (KBL) for domestic and regional foothold.  The two had taken to providing coolers in bars, and there were claims of obstructive tendencies by KBL.  Bar owners faced automatic withdrawal of the facility any time they dared put rival products in the coolers. Nora, a barmaid in the uptown Eastleigh estate’s Halala Joint, says that KBL agents have also added the condition that no Castle products are to be on their  shelves. And none was there at the time. KBL, which possesses a vast and far-reaching distributorship network, is overly protective of its structures and bars its agents from dealing with rival products. Both companies had introduced a succession of new brands into the market to counter each other. 

…..And Soda Wars

Beer wars apart, the soft-drink industry, long dominated by Coca-Cola, had also been invaded mainly by a local industrial giant-killer called Kuguru Food Complex Limited (KFCL).  The former, who had a virtual monopoly, is still finding the going tough especially with the tourist industry decline, which has dampened demand. Before venturing into the soda industry, KFLC rocked the beer market by introducing cheap brews, which were however outlawed by parliament after public outcry over their wholesomeness. KBL engaged KFLC in a bitter war of accusations and only ceased after the latter withdrew, giving the giant brewer more space to deal with SAB. Now the former brewer has turned his efforts into soft-drink industry, using its distribution network, and claims that unethical trade tendencies have risen again. Advertising posters and billboards have disappeared as soon as they appeared, and the rivals have left little doubts as to who the suspected offenders are. 

Coca-Cola, dominant since the pulling out of Pepsi-Cola in the 1980s, like KBL, has sought to perpetuate its market strangle hold by issuing exclusive coolers to its retailers. They have also set up a cooler assembly, again in Thika, which has a turnover of Ksh 800 million ($11 million) per year. The fact that the KFLC investment does not have coolers, will make them concentrate on the less competitive but lucrative rural segment, yet, taking into account that Coca-Cola is putting out kerosene-run coolers, they are in for unpleasant times. 

	Source: Adapted from New People African Feature Service - Issue no. 81 - December 1998


4. CONCLUDING REMARKS

In most African countries, CSD typically account for a small portion of non-alcoholic beverages consumed while bottled beer also accounts for small portion of total alcoholic drink consumption. Hence it can be assumed that distribution restraints are generally not given much attention by CAs since the competition effects are seen to be negligible. However, it must be remembered that manufacturers of both CSD and bottled beer are more likely than society generally to want exclusive distribution arrangements imposed on retailers. By attempting to restrict retailers from selling the competing products of other manufacturers, social welfare may be reduced. It is the challenge of CAs to investigate such practices and determine whether there are cases of violations that may warrant action to ensure that competition is maintained to the benefit of consumers. 
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� For a recent discussion of the competition regime in some African countries, please see CUTS (2003) from where some of the material in this section is drawn and herewith duly acknowledged.


� These are (i) price fixing; (ii) market allocation; (iii) collusive tendering; and (iv) resale price maintenance.


� CFTA, section 7 (1).


� Section 15 of Tanzania’s FTPA and Section 4 of Kenya’s RTPMPC Act.


� For example in the UK, there are many recent market studies undertaken by the Monopolies and Mergers Commission (MMC), e.g. the “Supply of Beer”, “Gas”, “Carbonated Drinks” etc. For a summary of these see Office of Fair Trading (1996).





� With the purchase of Castle Breweries by Kenya Breweries the situation changed in mid 2000.


�  Republic of Kenya (2001) Economic Survey, 2001


� Estimates for early 2004 are much higher at 13.5 litres per capita.


� There are very few Softa coolers available.





PAGE  
5

_1141373646.xls
Chart1

		CSDrinks

		Fruit Juices

		Mineral Water

		Tea

		Coffee

		Others



Chart 1: Kenya: Non-Alcoholic Beverage Market (%)

20

25

5

30

10

20



Sheet1

		CSDrinks		20

		Fruit Juices		25

		Mineral Water		5

		Tea		30

		Coffee		10

		Others		20





Sheet1

		0

		0

		0

		0

		0

		0



Kenya: Non-Alcoholic Beverage Market (%)



Sheet2

		





Sheet3

		






