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The adoption of the General Agreement on Trade in Services (GATS) in 1994 marked a dramatic expansion of the WTO’s agenda into an arena widely considered to be outside the scope of WTO jurisdiction: multilateral investment rules. As well as cross-border trade in services, GATS governs the local provision of services by companies which establish a commercial presence in foreign countries. More than this, however, GATS also governs the conditions under which those companies are permitted to establish a presence – not just the trade in services but also the investment policies which make that trade possible.

The commercial importance of establishment in foreign markets has recently been underlined by the OECD. According to its calculations, service providers can achieve a far higher level of market penetration through establishment abroad than through cross-border service exports. Foreign affiliates of US and German firms achieve turnover levels roughly three times higher than cross-border services exports from those countries, while foreign affiliates of Japanese firms register turnover levels fully eight times higher than Japan’s cross-border services exports (OECD 2002). Globally, the WTO now estimates that commercial presence (mode 3 of GATS) accounts for a higher level of sales than all other three modes combined (Karsenty 2002).

Many countries welcome foreign investment in certain service sectors, and employ a range of measures to ensure that this investment contributes to economic development and other policy objectives. Such measures include: requirements that foreign investors establish a joint venture with a domestic partner; equity ceilings on foreign capital participation; conditions of minimum capital investment; performance requirements in areas such as technology transfer, public service provision, employment or training of local staff.

Yet the ‘progressive liberalisation’ which is central to the GATS programme threatens these standard methods of managing foreign investment to the benefit of the host country. Article XVI of GATS prohibits WTO members from using requirements on type of legal entity (such as joint ventures) or limitations on foreign capital participation, unless such measures are specified in that country’s national schedule of GATS commitments. Similarly, Article XVII prohibits WTO members from employing measures which favour domestic over foreign service providers – either de jure or de facto – unless the measures in question are specified in the country’s national schedule. If not specified, many of the performance requirements which foreign investors currently have to satisfy as a condition of their access to host country markets would be open to challenge under GATS Article XVII.

The importance of linking foreign investment with local economies is well attested. In particular, the significance of access conditions for foreign investors is shown by the high degree to which they feature as limitations to GATS commitments in national schedules. Limitations on participation of foreign capital or requirements on type of legal entity represent 60 per cent of all market access limitations specified for mode 3 under the six categories listed in Article XVI:2 of GATS (WTO 1999).

Yet just as these requirements are important to many developing countries as a means of ensuring that foreign investment serves national development purposes, they are also the first to be targeted for removal by richer countries in market access negotiations. The OECD has drawn up a consolidated list of measures affecting trade in services, categorised according to the level of ‘trade restrictiveness’ they are perceived to represent. Requirements that foreign investors must form joint ventures with domestic partners and measures limiting foreign ownership to less than majority share are both ranked in the top category of ‘highly restrictive/prohibitive’ measures (OECD 2001).

GATS 2000 AND THE LEAKED EU REQUESTS

That such ‘restrictions’ on investment then become targets for removal in negotiations has been well demonstrated by the recent leaked publication of 29 of the draft requests which the EU is set to make of other WTO members during the current GATS 2000 process. These documents, prepared by the European Commission for discussion at the EU’s 133 Committee, precisely request the ‘elimination’ of joint venture requirements and limitations on foreign equity participation, both where they have been specified as horizontal limitations (eg Indonesia, Pakistan, Philippines, Thailand) and where they have been specified on a sectoral basis (eg China, Egypt, India). The draft requests also target many other limitations which WTO members have specified to market access or national treatment commitments.

Governments specify these requirements as limitations in their national schedules in order to safeguard them from the GATS liberalisation programme. However, the very act of listing the limitations sets them up as targets for removal during forthcoming negotiations. In addition, the draft EU requests aim to open up a wide range of service sectors not yet committed by other WTO members in their national schedules – including several which are public monopolies in the countries concerned, such as the water and sanitation sectors which are so crucial to children’s health. The inclusion in the GATS 2000 negotiations of these services supplied in the exercise of governmental authority belies the claim that such sectors are excluded from the GATS liberalisation programme through the provisions of Article I:3.

GATS: BEYOND SERVICES LIBERALISATION

Many countries seek to undertake liberalisation of certain service sectors for their own purposes. In some sectors there may be good grounds for so doing, while in others it is clear that liberalisation is the wrong model to follow. However, GATS goes far beyond the act of services liberalisation. In addition to the challenges to national development policies under Articles XVI and XVII, GATS threatens to undermine the domestic regulation of services through its Article VI:4 requirement that such regulations ‘do not constitute unnecessary barriers to trade’. Repeated assurances that GATS guarantees the ‘right’ to regulate do nothing to address this concern (Hilary 2001).

More generally, the punitive conditions imposed by GATS Article XXI on any country wishing to restore limitations or introduce new ones make GATS commitments effectively irreversible. This ‘lock-in’ mechanism represents an unwarranted transfer of risk from the private sector to the public, and an attack on the basic democratic principles by which countries make their own policy decisions on fundamental issues affecting national life. Committing a service sector to GATS exposes it to risks over and above those faced in the process of liberalisation. The decision to make such commitments must not be reduced to a mere bargaining chip within the request-offer process at the WTO.

For these reasons Save the Children joins with developing country representatives and civil society organisations from around the world in calling for full impact assessments of services trade liberalisation across sectors, including prospective assessments of the impact of GATS itself. These assessments must take place prior to the submission of offers to the GATS 2000 negotiations, so as to allow WTO member countries to conduct a full and informed debate as to the desirability of committing individual service sectors to GATS. 
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