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ANNEX B-1

THIRD PARTY SUBMISSION OF JAPAN
2 August 2002

1.
The Government of Japan does not take any specific position on the issue of terms of reference of the Panel. Without prejudice to the position of Japan on that preliminary issue, Japan would like to express its own views as follows.

2.
We generally agree with India’s Claim 5, in that information related to factors listed in Article. 3.4 of the Anti-Dumping Agreement must be collected and adequately evaluated to determine injury of the domestic industry.  Accordingly, we would like to request that the Panel carefully examine the consistency of the EC measure at issue with this Article.

3.
We also agree with India’s Claim 6. Article 3.5 of the Anti-Dumping Agreement requires that investigation authorities, as part of their causation analysis, examine all “known factors”, “other than dumped imports”, which are causing injury to the domestic industry “at the same time” as dumped imports.  Investigation authorities also must ensure that injuries, which are caused to the domestic industry by known factors other than dumped imports, are not “attributed to the dumped imports.”  Accordingly, we would like to request that the Panel carefully examine the consistency of the EC measures at issue with this Article.
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I.
INTRODUCTION

1.
The United States welcomes this opportunity to present its views to the Panel in this proceeding initiated by India to review the consistency with the covered agreements of a measure taken by the EC to comply with the rulings of the Dispute Settlement Body (“DSB”) regarding the EC anti-dumping measure on bedlinens from India.  

II.
ARGUMENT
A.
A MEMBER CAN TAKE MEASURES AFTER THE END OF THE 
REASONABLE PERIOD OF TIME TO COMPLY WITH THE 
RECOMMENDATIONS AND RULINGS OF THE DSB, AND SUCH MEASURES MAY FALL WITHIN THE MANDATE OF A PANEL UNDER ARTICLE 21.5 OF THE DSU

2.
A Member’s chance to comply with the recommendations and rulings of the DSB does not end with the reasonable period of time for compliance.  Nothing in the Understanding on Rules and Procedures Governing the Settlement of Disputes (“DSU”) prevents a Member from modifying a compliance measure taken during the reasonable period of time, replacing it with another measure, or even taking its compliance measure for the first time after the end of the reasonable period of time.  Furthermore, any of these measures could be subject to review by a panel under Article 21.5 of the DSU.

3.
The EC took its initial measure to comply, Regulation 1644/2001, within the reasonable period of time, and amended that measure in Regulation 696/2002, outside the reasonable period of time.  The DSU clearly does not support India’s position that the EC may not demonstrate its compliance based on Council Regulation 696/2002, because the measure was taken after the end of the reasonable period of time.  India itself provides no legal support for this contention.  Its most thorough explanation, appearing in paragraph 82 of its written submission, states simply that “[i]n any event Regulation 696/2002 took place outside the reasonable period of time and is therefore also for that reason a non‑permissible justification”.

4.
India has pointed to no provision of the DSU in support of its position, and indeed its view is not consistent with the DSU.  Nothing in the text of the DSU prohibits a Member from bringing a measure into compliance with its WTO obligations after the expiration of the reasonable period of time established under Article 21.3.  To the contrary, several DSU provisions appear to presume the possibility of a Member’s bringing its measure into compliance after the reasonable period of time has expired.  For example, Article 21.6 of the DSU provides for continued surveillance by the DSB “until the issue is resolved”, without regard as to whether that occurs before or after the end of the reasonable period.  Article 22.8 requires the termination of suspension of concessions (which can only begin after the end of the reasonable period) when, e.g., a Member removes the measure that was found to be inconsistent with a covered agreement.

5.
It may be that India is, in essence, arguing that an obligation to comply with recommendations and rulings of the DSB before expiration of the reasonable period of time defines the bounds of the mandate of a panel proceeding under DSU Article 21.5.  Once again, the text of the DSU belies this view.  The ordinary meaning of Article 21.5 authorizes a panel to consider the “existence or consistency with a covered agreement of measures taken to comply with the recommendations and rulings [of the DSB]”.  The text does not limit the Panel’s mandate to examining measures taken before the reasonable period of time expired, or in any other way place a time limit on taking such measures.

6.
An examination of the context of Article 21.5 confirms that measures to comply with the recommendations and rulings might occur after the end of the reasonable period of time.  Article 21.6 provides for continued surveillance by the DSB until a matter is resolved, without regard as to whether that occurs after the end of the reasonable period.  Article 22.8 requires the termination of compensation or suspension of concessions (which can only begin after the end of the reasonable period) if a Member implements the recommendations and rulings.

7.
We note that the EC states as a general principle that “the relevant date for assessing the consistency of the measures ‘taken to comply’ with the covered agreements is the date of establishment of the panel".
  Regulation 696/2002 predates both the request for establishment and the establishment of the Panel, so there is no need in this proceeding to reach the issue of which is the proper benchmark.

B.
ARTICLE 2.2.2(II) OF THE ADA IS SILENT WITH REGARD TO THE WEIGHING FACTOR USED TO CALCULATE SG&A PROFIT FIGURES

8.
In its first written submission to this Panel, India claims that, contrary to Article 2.2.2(ii) of the Agreement on Implementation of Article VI of GATT 1994 (“ADA”), the EC applied an improper weighting factor in calculating the weighted average of SG&A and profit figures used to adjust the constructed normal value.  Specifically, India claims that the EC improperly overstated the dumping margin by using sales value as the weighting factor, rather than sales volume.

9.
The United States disagrees with India’s position on this question.  Article 2.2.2(ii) specifies that a weighted average is to be utilized; however, it does not specify the manner in which the weighting is to be performed.  Article 2.2.2(ii) is silent with respect to this question, providing no guidance, express or implied, as to whether the weighting should be done on the basis of sales value or sales volume.  

10.
The United States likewise disagrees with India’s claim that the “context” of Article 2.2.2(ii) indicates that only a quantity‑based weighted average is permissible.  The fact that several distinct sections of the ADA refer to sales volume and quantity cannot be taken as evidence that Article 2.2.2(ii) requires a quantity‑based weighted average.  As noted above, Article 2.2.2(ii) is silent as to the type of weighting factor to be used.  If anything, India’s argument regarding “context” indicates that Members knew how to insert references to volume or quantity when they wanted to require a calculation to be performed on that basis.  Thus, where they have omitted such a reference, it should be considered equally relevant.  The Panel should conclude from the silence of Article 2.2.2(ii) that the Members intended the choice of weight‑averaging factor to be discretionary.

11.
The Panel should also be mindful of Article 17.6(ii) of the ADA, which provides that “[w]here the panel finds that a relevant provision of the Agreement admits of more than one permissible interpretation, the panel shall find the authorities’ measure to be in conformity with the Agreement if it rests upon one of those permissible interpretations”.  In this case, Article 2.2.2(ii) merely dictates that the amounts in question should be weight‑averaged; it does not prescribe that a value‑based weighting factor must be used, nor does it prescribe that a volume‑based weighting factor must be used.  Because Article 2.2.2(ii) is silent in this respect, clearly either method would be a permissible interpretation of the ADA.  Therefore, the United States submits that the Panel should not disturb the EC’s reliance on a value‑based weight‑averaging in this instance.  

C.
ARTICLE 21.2 IS NOT MANDATORY

12.
The United States concurs with the EC’s conclusion that Article 21.2 is not mandatory.  We would emphasize that, as used in the covered agreements, “should” is a hortatory term, and not a mandatory term.
  Moreover, if the use of “should” were to create an obligation, it would have the same meaning as “shall”.  This would deprive all significance from the decision by the drafters of the covered agreements to use one term rather than the other, thus violating the principle that “words must not be read into the Agreement that are not there".

D.
INDIA'S ASSERTION THAT THE EC IMPROPERLY CUMULATED IMPORTS FROM INDIA WITH NON-DUMPED IMPORTS FROM PAKISTAN IS MISTAKEN

13.
The United States notes that measures not “taken to comply with the recommendations and rulings” are not within the scope of Article 21.5 of the DSU.  Thus, to the extent that the EC’s re‑examination of its application of anti-dumping duties to Pakistan in Regulation 160/2002 was independent of the measure it took to comply with the recommendations and rulings of the DSB, it is not subject to this Article 21.5 review.

14.
India appears to rely on the EC’s independent examination of imports from Pakistan, which occurred after the measures taken to comply, to assert that the EC improperly cumulated imports from India with non‑dumped imports from Pakistan.
  However, the EC indicates it found in the original investigation that the imports from Pakistan were dumped, and India did not in the original Panel proceeding challenge that finding or the cumulation of imports from India with those from Pakistan.  Under those circumstances, the EC did not act inconsistently with the ADA or the DSU by continuing to treat the imports from Pakistan as dumped for the purposes of making its redetermination with regard to imports from India.

15.
Further, India’s reliance on Article 5.7 of the ADA to show noncompliance by the EC is unavailing.
  As the EC explains, Article 5.7, which addresses the simultaneous consideration of both dumping and injury, applies only to the initiation and the “course of the [original] investigation".
  Neither Article 5.7 nor any other provision of the Agreement requires investigating authorities to revisit aspects of the determination that were upheld or were not subject to the dispute.  For example, the DSB might recommend that a Member bring an anti-dumping measure into conformity with its obligations based on a finding that one discrete aspect of an injury determination, such as the evaluation of one relevant factor reflecting the condition of the domestic industry, was inconsistent with those obligations.  Nothing in Article 5.7 or elsewhere in the Anti-Dumping Agreement would support a view that the Member in those circumstances had an obligation to perform the entire investigation anew, including reaching a new dumping determination.

E.
THE COMPETENT AUTHORITIES' EVALUATION OF EACH OF THE FACTORS ENUMERATED IN ARTICLES 3.2 AND 3.4 OF THE ADA SHOULD BE DISCERNIBLE IN THEIR REPORT, BUT THERE NEED NOT BE A SPECIFIC FINDING ON EACH OF THOSE FACTORS

16.
To a large extent, India and the EC disagree as to the facts underlying the EC’s evaluation of a number of industry factors.  The United States takes no view on the facts, but wishes to make several general observations about the EC’s obligations under Article 3.4 of the ADA as it relates to the direction of the Panel in its original Report.  In this respect, India cites, at paragraph 151 of its first written submission, to the initial observation of the Panel that “the text of Article 3.4 indicates that the listed factors are a priori ‘relevant’ factors ‘having a bearing on the state of the industry,’ and therefore must be evaluated in all cases".
  The Panel’s discussion that followed that comment, however, set the actual framework for what the Panel believes a Member’s obligations are under Article 3.4, and, in particular what the EC was obligated to do to bring its measure into compliance.

17.
In particular, the Panel recognized that, depending on facts and circumstances of the industry in question, a particular factor “either is or is not relevant to the determination of whether there is injury".
  The Panel did not determine that every enumerated factor was relevant nor did it impose an obligation on the EC to rely on any particular factor.  Rather, the Panel simply found that because the EC’s determination did not even refer to certain of the Article 3.4 factors, there was nothing in the determination to indicate that the authorities considered them not to be relevant.

18.
Article 12.2 of the ADA requires only that the authorities set forth “in sufficient detail the findings and conclusions reached on all issues of fact and law considered material by the investigating authorities.”  In light of Article 12.2, investigating authorities are not required in each case to make a specific finding on each enumerated factor in Articles 3.2 and 3.4, but, as the Panel here found, it should be discernible from the authorities’ determination that they evaluated each of the enumerated factors.

F.
ARTICLE 3.5 OF THE ADA DOES NOT LIMIT ANTI-DUMPING RELIEF TO SITUATIONS IN WHICH IMPORTS ARE INCREASING IN ABSOLUTE OR 
RELATIVE TERMS

19.
India asserts that the EC acted inconsistently with Article 3.5 of the ADA by failing to establish a causal link between the imports and the injury to the industry, and by disregarding the non‑attribution language.
  As the EC has emphasized, Article 3.5 does not require that the dumped imports be the sole cause of injury, or that the dumped imports alone have caused the injury.

20.
To the extent India suggests that the absence of absolute or relative increases in the volume of subject imports defeats an affirmative determination, the United States agrees with the EC that the ADA does not require that there be an increase in import volume in order to find that the dumped imports caused material injury to the domestic industry.
  As the EC notes, the Agreement recognizes that in some investigations, the causal effects of the dumped imports may be manifested through price effects, notwithstanding small or stable volumes of imports.
  Further, in certain market conditions even declining import volumes can produce injurious effects.

III. CONCLUSION

21.
The United States thanks the Panel for providing an opportunity to comment on the important interpretive issues at stake in this proceeding.
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