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[ INTRODUCTION

1.1 On 16 June 2003, the Government of United States requested consul tations with the Government of
Mexico pursuant to Article 4 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes ("DSU"), Article XXI1:1 of the General Agreement on Tariffs and Trade 1994 ("GATT 1994"),
Article 17.3 of the Agreement on Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994 ("AD Agreement"), and Article 30 of the Agreement on Subsidies and Countervailing Measures
("SCM Agreement"), with respect to Mexico's definitive anti-dumping measures on beef and long-grainwhite
rice, published in the Diario Oficial on 28 April 2000 and 5 June 2002 respectively, as well as any
amendments thereto or extensions thereof and any related measures and also with respect to certain
provisions of Mexico's Foreign Trade Act and its Federal Code of Civil Procedure.* Mexicoand the United
States held consultations on 31 July and 1 August 2003, but failed to settle the dispute.

1.2 On 19 September 2003, the United States requested the establishment of a panel® pursuant to Article 6
of the DSU, Article 17.4 of the AD Agreement, and Article 30 of the SCM Agreement. At its meetingon7
November 2003, the Dispute Settlement Body (the "DSB") established aPanel in accordance with Article 6 of
the DSU to examine the matter referred to the DSB by United States in document WT/DS295/2.% At that
meeting, the parties to the dispute also agreed that the Panel should have standard terms of reference. The
terms of reference are, therefore, the following:

"To examine, in the light of the relevant provisions of the covered agreements cited by the
United Statesin document WT/DS295/2, the matter referred to the DSB by the United States
in that document, and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements'.

1.3 On 4 February 2004, the United States requested the Director-General to determine the composition
of the Panel, pursuant to paragraph 7 of Article 8 of the DSU. This paragraph provides:

"If there is no agreement on the panelists within 20 days after the date of the establishment
of a Panel, at the request of either party, the Director-General, in consultation with the
Chairman of the DSB and the Chairman of the relevant Council or Committee, shall

determine the composition of the panel by appointing the panelists whom the Director-
General considers most appropriate in accordance with any relevant special or additional
rules or procedures of the covered agreement or covered agreements which are at issuein
the dispute, after consulting with the parties to the dispute. The Chairman of the DSB shall
inform the Members of the composition of the panel thus formed no later than 10 days after
the date the Chairman receives such a request”.

1.4 On 13 February 2004, the Director-General accordingly composed the Pandl as follows:
Chairman: Mr. Crawford Falconer

Members; Ms. Marta Calmon Lemme
Ms. Enie Neri de Ross

15 China, the European Communities, and Turkey reserved their rights to participate in the Panel
proceedings as third parties.

L WT/DS295/1, G/L/631, G/ADP/D50/1,G/SCM/D54/1.

2WT/DS295/2. The United States did not include claims with respect to the anti-dumping measure on beef
in itsrequest for the establishment of a Panel.

S WT/DS295/3.
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1.6 The Panel met with the parties on 17-18 May 2004 and on 3 August 2004. It met with the third
parties on 18 May 2004.

1.7 The Panel submitted its interim report to the partieson 11 March 2005. The Panel submitted itsfina
report to the parties on 25 May 2005.

. FACTUAL ASPECTS

2.1 This dispute concernsthe imposition of definitive anti-dumping duties by Mexico on imports of "long-
grain white rice" from the United States. The United States also challenges a number of provisions of
Mexico's Foreign Trade Act and a provision of its Federal Code of Civil Procedure on an "as such" basis.

2.2 On 2 June 2000, the Mexican Rice Council (Consgo Mexicano dd Arroz, A.C. or “CMA”) filed a
petition with the Secretariat of Commerce and Industrial Development (“ SECOFI”), the administrator of
Mexico's anti-dumping law & that time®.

2.3 The initiation of the investigation was published in the Diario Oficial de la Federacion dated
11 December 2000. Theinvestigated product was defined as "long-grain whiterice". "Long-granwhiterice’
is produced from paddy rice or whole rice. After drying and cleaning (and storing), paddy riceisground to
produce whole rice with the layers of bran that still cover the grain. Later, the wholerice isfurther ground
with machines to extract the bran layers through abrasion. After the bran layers have been taken away from
the grain, therice is called regular ground white rice. Machineswill then separate the whole grains from the
broken ones, and sort them out by size, thus producing varioustypes of riceincluding the "long-grain white

rice".’

2.4 The period of investigation for the purpose of the dumping determination covered the period of
1 March to 31 August 1999. For the purpose of injury examination, the Ministry of Economy (SECOFI's
successor agency that administers the Mexican anti-dumping laws) analyzed data for the same period of
1 March to 31 August for the years 1997, 1998 and 1999°. The Ministry of Economy ("Economia") notified
theinitiation of the anti-dumping investigation to the petitioners, to the Government of the United Statesand to
the two exporters that were specifically identified as the "exporters" in the petition, Producers Rice Mill Inc.
("Producers Rice") and Riceland Foods Inc. ("Riceland"), providing them with a copy of the petition and its
attachments, as well as of the official questionnaire of the investigation.

2.5 Subsequent to initiation and prior to the preliminary determination, two additional exporters came
forward to ask for copies of the questionnaire The Rice Company("Rice Company")’ and Farmers Rice
Milling Company (“Farmers Rice”). Both companies, together with Producers Rice and Riceland, submitted
guestionnaire responses to Economia on 22 February 2001 and 6 March2001. In addition to the
guestionnaire responses, Producers Rice, Riceland, Rice Company, Farmers Rice, and the USA Rice
Federation (a trade association based in the United States) made a submission commenting upon and
contesting various aspects of the petition and notice of initiation.

2.6 Economia published its preliminary determinationon 18 July 2001. Init, Economia determined that
Riceland, Rice Company, and Farmers Rice were not dumping. As to the fourth exporter, Producers Rice,

* Due to a name change, the investigation was completed by the current administrator of Mexico’santi-
dumping law, the Ministry of Economy (Secretaria de Economiaor “Economia’).

® Final Determination (Exhibit MEX-11, US-6 and US-7), paras.5 and 161. More precisely, Economiahas
defined it as having the following characteristics:. a) It is agraminaceous plant, of the genus Olyza, and the species
Sativa; b) Of awhite crystalline color; ¢) With proportions Length: Width greater than 2:1; d) With characteristic
culinary uses. (Final Determination, para.5)

® The data gathered by Economia, however, seemed to have covered the full 3year period of the
investigation.

" This company is also referred to in the Final Determination as " The Rice Corporation".
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Economia preliminarily determined that it made no sales of subject rice to Mexico during the POI.
Economia's preliminary determination also found that there was no evidence of injury to the domestic
industry.

2.7 On 5 June 2002, Economia published its fina determination. Init, Economiafound no evidence of
dumping regarding Farmers Rice and Riceland and imposed a zero per cent duty to these exporters. For the
Rice Company, Economia found a 3.93 per cent margin of dumping and imposed a duty of 3.93 per cent.
For the imports from the remaining US exporters, Economiaimposed aduty of 10.18 per cent based on the
facts available.

1. PARTIES REQUESTS FOR FINDINGS AND RECOMMENDATIONS
A. UNITED STATES
3.1 The United States requests that the Panel make the following findings®:

@ Economia’s use of a POI that ended more than fifteen months prior to the initiation of the
anti-dumping investigation and nearly three years prior to the fina determination is
inconsistent with Mexico’ s obligations under Article VI:2 of GATT 1994 and Articles 1, 3.1,
3.2, 3.4, and 3.5 of the AD Agreement;

(b) Economia’s limitation of itsinjury analysis to only six months of 1997, 1998, and 1999 is
inconsistent with Mexico's obligations under Articles 1, 3.1, 3.5, and 6.2 of the
AD Agreement;

(© Economia’s failure to collect the evidence on price effects and volumes that it needed to
conduct its injury analysisin an objective manner isinconsistent with Mexico’ s obligations
under Articles 3.1, 3.2, and 6.8 and Annex Il of the AD Agreement;

(d) Economia’s failure to objectively consider whether there was a significant increase in the
volume of dumped imports or whether the dumped imports had a significant effect on prices
is inconsistent with Mexico's obligations under Articles 3.1 and 3.2 of the AD Agreement;

(e Economia’'s failure to conduct an objective analysis of the relevant economic factors is
inconsistent with Mexico's obligations under Articles 3.1 and 3.4 of the AD Agreement;

(f Economia sinclusion of non-dumped importsin its evaluation of volume, price effects, and
the impact of the dumped imports on the domestic industry is inconsistent with Mexico’'s
obligations under Articles 3.1, 3.2, and 3.5 of the AD Agreement;

(@) Economiad sfailureto providein sufficient detail the findings and conclusions reached on all
issues of fact and law with respect to its determination of injury is inconsistent with
Mexico's obligations under Article 12.2 of the AD Agreement;

(h) Economia’s failure to exclude firms with anti-dumping margins of zero per cent from the
anti-dumping measureisinconsistent with Mexico’ s obligations under Article 5.8 of the AD
Agreement;

(@) Economia's applicaion of an adverse facts available-based dumping margin to the

non-shipping exporter Producers Rice is inconsistent with Mexico's obligations under

8 United States first written submission, para. 291. Initsoral statement at thefirst substantive meeting (para.
8) aswell asin its second written submission (paras. 16 and 18), the United States also made aclaimon Article V1:6(a)
of GATT 1994.
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0)

(k)

()

(m)

(n)

(0)

(P)

(9)

(r)

(s)

Articles 6.2, 6.4, 6.8, 9.4, and 9.5 of the AD Agreement and Paragraphs 3, 5, 6, and 7 of
Annex Il;

Economia's application of an adverse facts available-based dumping margin to the US
producers and exportersthat it did not investigate isinconsistent with Mexico’s obligations
under Articles6.1, 6.6, 6.8, 6.10, 9.4, 9.5, and 12.1 of the AD Agreement and paragraphs 1
and 7 of Annex II;

Economia’ sfailure to provide sufficient information on the findings and conclusions of fact
and law and the reasons that |ed to the imposition of the adverse facts available-based margin
on Producers Rice and the unexamined US exporters and producers is inconsistent with
Mexico's obligations under Article 12.2 of the AD Agreement;

Economia’ s application of an adverse facts avail able-based margin to Producers Rice and the
unexamined US exporters and producers is inconsistent with Mexico’s obligations under
Articles 1 and 9.3 of the AD Agreement;

Economia’s levying of an anti-dumping duty greater than the margin of dumping is
inconsistent with Mexico’s obligations under Article VI:2 of GATT 1994;

Article 53 of Mexico's Foreign Trade Act isinconsistent “as such” with Article 6.1.1 of the
AD Agreement and Article 12.1.1 of the SCM Agreement;

Article 64 of Mexico’'s Foreign Trade Act is inconsistent “as such” with Articles 6.8, 9.3,
94, and 9.5 of the AD Agreement, paragraphs 1, 3, 5, axd 7 of Annex Il of the
AD Agreement, and Articles 12.7 and 19.3 of the SCM Agreement;

Article 68 of Mexico's Foreign Trade Act isinconsistent “as such” with Articles 5.8, 9.3,
and 11.2 of the AD Agreement and Articles 11.9 and 21.2 of the SCM Agreement;

Article 89D of Mexico’s Foreign Trade Act isinconsistent “as such” with Article 9.5 of the
AD Agreement and Article 19.3 of the SCM Agreement;

Article 93V of Mexico's Foreign Trade Act isinconsistent “as such” with Article 18.1 of the
AD Agreement and Article 32.1 of the SCM Agreement; and

Articles 68 and 97 of Mexico’'s Foreign Trade Act, and Section 366 of Mexico's Federa
Code of Civil Procedure (“FCCP"), are inconsistent “as such” with Articles 9.3, 9.5, and
11.2 of the AD Agreement, and Articles 19.3 and 21.2 of the SCM Agreement.

3.2 The United States requests that, based on the above findings, the Panel recommend that Mexico bring
its measures into conformity with its obligations under the AD Agreement, the SCM Agreement, and GATT

1994,

B. MEXIco

3.3 As a preliminary matter, Mexico requests that the Panel issue apreliminary ruling on the deficiencies
of the United States panel request and decline to rule on the complaintsraised in breach of Article 4.5, 4.7 and
6.2 of the DSU or Article 17.4 of the AD Agreement. Specifically, Mexico claims as follows’:

@

The United States panel request exhibits three basic deficiencies, i.e.:

® Mexico's first written submission, para. 309.
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it does not present the problem clearly;
it does not identify a specific measure at issue; and

it raises complaints regarding matters that were not the subject of consultations.

The above is contrary to DSU Articles 6.2, 4.5 and 4.7 and AD Agreement Article 17.4.

Consequently, the United States request was filed in a manner inconsistent with
AD Agreement Article 17.5.

On the merits, Mexico requests that the Panel make the following determinations'®:

@

In regard to the challenge raised against the measuresimposed on dumped importsof long-
grain whiterice:

(i)

(i)

(iii)

(iv)

(v)

(i)

(vii)

(viii)

(ix)

Mexico established its period of investigation without breaching its obligations under
Article VI:2 of the GATT 1994 and Articles 1, 3.1, 3.2, 3.4 and 3.5 of the AD
Agreement;

Mexico, in limiting its injury analysis to the months of March to August of 1997,
1998 and 1999, did not contravene its obligations under Articles 1, 3.1, 3.5,and 6.2
of the AD Agreement;

Mexico conducted its injury analysis in an objective manner by carrying out an
objective examination based on positive evidence of price effects and volumes,
without violating its obligations under Articles 3.1, 3.2 and 6.8 and Annex |1 to the
AD Agreement;

Mexico objectively considered whether there was a significant increase in the
volume of dumped imports and whether the dumped imports had a significant
effect on prices, thus acting in a manner consistent with its obligations under
Articles 3.1 and 3.2 of the AD Agreement;

Mexico conducted an objective analysis of the relevant economic factors, thus
meeting its obligations under Articles 3.1 and 3.4 of the AD Agreement;

Mexico did not violate its obligations under Articles 3.1, 3.2 and 3.5 of the
AD Agreement;

Mexico provided in sufficient detail the findings and conclusions reached on all
issues of fact and law with respect to its determination of injury, thus meeting its
obligations under Article 12.2 of the AD Agreement;

Mexico, in imposing an anti-dumping measure of zero per cent, did not contravene
its obligations under Article 5.8 of the AD Agreement;

Mexico, in applying afacts available-based dumping margin, did not act in amanner
inconsistent with its obligations under Articles6.2, 6.4, 6.8, 9.4 and 9.5 of the AD
Agreement and paragraphs 3, 5, 6, and 7 of Annex Il to the AD Agreement;

19 Mexico's first written submission, para. 310.
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) Mexico, in applying a facts available-based dumping margin to the US producers
and exportersthat it did not investigate, did not violate its obligations under Articles
6.1, 6.6, 6.8, 6.10, 9.4, 9.5 and 12.1 of the AD Agreement and paragraphs 1 and 7
of Annex |l to the AD Agreement;

(xi) Mexico provided sufficient information on its findings and conclusions of fact and
law and the reasons that led the investigating authority to impose the facts available-
based margin on Producers Rice and the unexamined US exporters and producers,
without contravening its obligations under Article 12.2 of the AD Agreement;

(xii) Mexico, in applying a facts available-based margin to Producers Rice and the
unexamined US exporters and producers, did not violate its obligations under
Articles 1 and 9.3 of the AD Agreement; and

(xiii)  Mexico did not levy an anti-dumping duty greater than the margin of dumping
calculated and hence did not contravene its obligations under Article VI:2 of the
GATT 1994;

(b) In regard to the challenge raised against the revision of the Foreign Trade Act:

@) Article 53 of Mexico'sForeign Trade Actis consistent as such with Article 6.1.1 of
the AD Agreament and Article 12.1.1 of the SCM Agreement;

(i) Article 64 of Mexico's Foreign Trade Actis consistent as such with Articles 6.8,
9.3, 9.4 and 9.5 and paragraphs 1, 3, 5 and 7 of Annex |l to the AD Agreement,
and Articles 12.7 and 19.3 of the SCM Agreement;

(iii) Article 68 of Mexico's Foreign Trade Actis consistent as such with Articles 5.8,
9.3 and 11.2 of the AD Agreement and Articles 11.9 and 21.2 of the
SCM Agreement;

(iv) Article 89D of Mexico'sForeign Trade Actis consistent as such with Article 9.5 of
the AD Agreement and Article 19.3 of the SCM Agreement;

(v) Article 93.V of Mexico'sForeign Trade Actisconsistent as such with Article 18.1
of the AD Agreement and Article 32.1 of the SCM Agreement; and

(vi) Articles 68 and 97 of Mexico's Foreign Trade Act and Article 366 of Mexico's
Federal Code of Civil Procedure are consistent as such with Articles 9.3, 9.5 and
11.2 of the AD Agreement and Articles 19.3 and 21.2 of the SCM Agreement.

3.5 In view of the foregoing, Mexico requests that the Panel conclude that the definitive anti-dumping
measures adopted in respect of imports of long-grain white rice from the United States and the amendment of
the Foreign Trade Act are consi stent with Mexico's abligations under the AD Agreement, in particular Articles
1,3,5,6,9, 12, 18 and Annex II; the SCM Agreement, in particular Articles 11, 12, 19, 21 and 32; and the
GATT 1994, in particular Article VI.

V. ARGUMENTS OF THE PARTIES
4.1 The arguments of the parties are set forth in their written and oral submissions to the Panel, and in

their answers to questions. The parties arguments as presented in their submissions are summarised in this
section. The summaries are based on the executive summaries submitted by the parties.* The response of

" All the footnotes in sections IV:A — 1V:H are original footnotes of the parties.
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the United States to Mexico's request for a preliminary ruling aswell asparties written answers to questions
from the Panel are set forth in the Annexes. (Seelist of annexes at page xi.)

A. FIRST WRITTEN SUBMISSION OF THE UNITED STATES
4.2 The following are the United States' arguments in its first written submission:
1. The imposition of anti-dumping duties on US long-grain white rice

@ Economia’s Use of a Stale Period of I nvestigation Breached ArticlesVI1:2 of GATT 1994 and
Articles 1, 3.1, 3.2, 3.4, and 3.5 of the AD Agreement

4.3 The purpose of an anti-dumping measure is not to punish exporters for past dumping practices.
Rather, itisto “offset or prevent” dumping that is presently causing or threatening to cause material injury to
adomestic industry in the importing country. A Member is not offsetting or preventing injurious dumping if
the dumping or injury has completely ceased or never existed. Thus, in order to impose an anti-dumping
measure, the investigating authority must examine, as part of itsinitial investigation pursuant to Article 5 of the
AD Agreement, a period of time that is as close to the date of initiation as practicable.

4.4 In the present case, the petitioning industry selected the POI that it wanted Economiato examine for
the dumping investigation and the evaluation of injury, and Economia accepted its request over the objection
of the US exporters and theimporters. Asaconsegquence, there was more than afifteen-month gap between
the end of the POI (August 1999) and the initiation of the investigation (December 2000). Economiadid not
even collect, much less examine, any datafor that fifteen-month period. By the time Economiaissued itsfina
determination on 5 June 2002, this gap had stretched to nearly three years.

4.5 These periods were so remote in time that the information collected by theinvestigating authority was
incapable of providing a basis for an objective finding of dumping, injury, and causation (as those terms are
defined and used in the AD Agreement) or adetermination based on positive evidence. For example, the more
than fifteen-month gap between the end of the POI and the date of initiation (and the nearly three-year gap
between the end of the POI and the final determination) means:

Economia s examination of volume and price effects was not objective or based on positive evidence
as required by Articles 3.1 and 3.2 of the AD Agreement;

Economia’s examination of “al relevant economic factors’ having a bearing on the state of the
domestic industry was not objective or based on positive evidence asrequired by Articles 3.1 and 3.4
of the AD Agreement; and

Economia’s determination that the dumped imports were “causing” injury to the domestic industry
was not objective or based on positive evidence as required by Articles 3.1 and 3.5 of the
AD Agreement.

4.6 Economia aso lacked the information it needed to determine that the subject imports are being
dumped, and that they arethe cause of present materia injury (or threat) to the domestic industry producing
the like product.

4.7 Thus, the imposition of an anti-dumping measure on long-grain white rice from the United States
breached Articles 1, 3.1, 3.2, 3.4, and 3.5 of the AD Agreement and Article VI1:2 of the GATT 1994.
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(b) Economia Breached Articles 1, 3.1, 3.5, and 6.2 of the AD Agreement by Limiting Its
Examination of Injury to Only Six Months of 1997, 1998, and 1999

4.8 The petitioner in the rice investigation asked Economia to examine only the March to August time
period, because this period alegedly reflected the main import activity of the product under investigation.
Economia agreed that imports were concentrated during that period, and consequently limited its injury
analysis to the data for March - August of each of the years at issue in its investigation (1997, 1998, 1999).
Economia s decision to conduct its analysisin thismanner resulted in breaches of Articles 1, 3.1, 3.5, and 6.2
of the AD Agreement.

4.9 First, Economia’s investigation of injury was not based on “positive evidence.” As the
Appellate Body stated in United States - Hot-Rolled Steel, the term “ positive evidence” relates to “the quality
of the evidence that authorities may rely upon in making a determination. . . . [T]he evidence must be of an
affirmative, objective and verifiable character, and . . . it must be credible.” Economia' s investigation of
injury was not based on “positive evidence” for the simple reason that it failed even to examine the evidence
pertaining to half of the period of injury analysis.

410  Second, Economia s decision to focus its investigation on only March to August of each year also
prevented its examination from being objective. To examine only those parts of the year when importslevels
are high may overlook positive developments in other parts of the year, and thus give amisleading impression
of the data relating to the condition of the industry as awhole. But thisis exactly what Economia did.

4.11  These actions contravened Articles 1, 3.1, 3.5, and 6.2 of the AD Agreement.

(© Economia’s Conduct of itsInjury Analysis Breached Articles 3.1, 3.2, 3.4, 3.5, 6.8, 12.2, and
Annex |1 of the AD Agreement

4.12  Separate and apart from the breaches arising from Economia’ s choice of a POI, Economia’ s conduct
of itsinjury analysis was inconsistent with WTO rules.

4.13  First, Article 3.1 of the AD Agreement states that injury determinations must be based on “positive
evidence” and must involve an “ objective examination” of the volume of the dumped imports and their effect
on prices in the domestic market for like products, and the consequent impact of the imports on domestic
producers of such products. By failing to actively seek out information pertinent to these matters, Economia
did not make it possible to conduct an objective examination of the injury factors, and consequently did not
base its determination on positive evidence. Economiathen compounded itserror by basing its determination
on the facts available, contrary to Article 6.8 and Annex I1.

4.14  Second, Article 3.2 of the AD Agreement requiresinvestigating authoritiesto consider “whether there
has been a significant increase in the dumped imports, either in absolute terms or relative to production or
consumption in the importing Member.” Nothing in the discussion of this issue indicates that Economia
actually considered whether there were significant absolute or relative increasesin the volume of the dumped
imports. Economia’ s failure to conduct a proper examination of this issue breached Articles 3.1 and 3.2 of
the AD Agreement.

4.15  Third, Economia breached Articles 3.1 and 3.4 of the AD Agreement by failing to conduct an
objective analysis of certain “relevant economic factors’ that it was required to evaluate under Article 3.4.

416  Fourth, Economia breached Articles 3.1, 3.2, and 3.5 of the AD Agreement by focusing its injury
analysis onall imports of theinvestigated product from the United States, irrespective of whether the imports
were dumped, instead of conducting an objective examination of the effect of the dumped imports aone.
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4.17  Findly, Economiafailed to explain sufficiently thefindings and conclusionsit reached on all issues of
law, and thus breached 12.2 of the AD Agreement.

(d) Economia’s Failure to Exclude Firms with Anti-dumping Margins of Zero per cent from the
Anti-dumping Measureis Inconsistent with Article 5.8 of the AD Agreement

418 Economia also breached WTO rules by failing to exclude two of the firms it examined —
Farmers Rice and Riceland —from the anti-dumping measure. Farmers Rice and Riceland each had dumping
margins of zero per cent. Since neither firm was dumping, neither firm was causing any injury to the
Mexican rice industry through the “effects of dumping.” Nevertheless, Economia applied the
anti-dumping measure to both firms, and each firm remains subject to future review and the possible
application of anti-dumping duties. By treating Farmers Rice and Riceland in this manner, Economiabreached
Article 5.8 of the AD Agreement.

(e Economia’s Application of an Adverse“ Facts Available” Dumping Margin to ProducersRice
and to USProducersand Exportersthat It Did Not Examinels|nconsistent with ArticleVI:2
of the GATT 1994, Articles 1, 6.1, 6.2, 6.6, 6.8, 6.10, 9.3, 9.4, 9.5, 12.1, and 12.2 of the
AD Agreement, and Paragraphs 1, 3, 5, 6, and 7 of Annex Il of the AD Agreement

419 A basic principle underlying the AD Agreement, embodied in Article 1, is that anti-dumping measures
shall beapplied “only . . . pursuant to investigations initiated and conducted in accordance with the provisions
of this Agreement.” The Agreement provides for conducting investigations based on the actua data of
individual interested parties, and Article 6.10 of the AD Agreement requires “as arule’ that the authorities
“shall determine an individual margin of dumping for each known exporter or producer concerned of the
product under investigation.”

4.20 Thesoleexception provided to thisrule, set forth in the second sentence of Article 6.10, ariseswhen
the sheer number of potential interested partiesis so large that making an individual determination for each
exporter or producer would be “impracticable.” In such cases, authorities may limit their examination, either
by using statistically valid samples or by examining the largest percentage of the volume of the exports which
can reasonably be investigated. The Agreement then provides for the “residual” margin (i.e., the margin
assigned to the uninvestigated firms) to be based on the calculation method set out in Article 9.4 of the AD
Agreement for determining the ceiling for the “all others’ rate.

4.21 Economia’s conduct of the rice investigation breached these rules. Specifically, Economia
improperly:

sent its anti-dumping questionnaire to only two companies that were listed in the petition but claimed
to be investigating every producer or exporter in the United States;

calculated individual margins of dumping for one of those companies and two others that came
forward on their own initiative and asked to be included in theinvestigation, but assigned an adverse
“facts available” margin taken from the petition to Producers Rice, even though that firm
demonstrated that it had no exports to Mexico during the POI; and

treated all other exporters and producers in the United States as “ uncooperative” respondents, and
assigned them an adverse facts available margin taken from the petition, even though Economianever
sent any of the affected companies a copy of the questionnaire or informed them of the
consequences that would flow from not providing the information that it never requested them to
provide.
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) Analysis of Articles 6.1, 6.8, 6.10, and 9.4 of the AD Agreement, and Paragraph 1 of Annex |1 of
the AD Agreement

4.22  The corelega provisions implicated by this issue are Articles 6.10 and 9.4 of the AD Agreement,
Articles 6.1 and 6.8 of the AD Agreement, and paragraph 1 of Annex Il. These provisions require
investigating authorities to either individually examine and then calculate an individual margin of dumping for
every producer or exporter of the product in the country under investigation, or else, if the authorities limit
their examination to a subset of exporters or producers, to assign aneutral “all others’ rate to those producers
and exporters that are not individualy examined. An investigating authority is not permitted to do what
Economia did in the rice investigation — which was to individually investigate just a few exporters, and then
assign an adverse facts available-based margin to everyone else.

4.23  This conclusion flows from the text of Article 6.10, which requires, “as a rule,” that individual

dumping margins be established for each producer or exporter. The rule is subject to a single exception,
when the number of exporters or producersis so large that the determination of individual margins for each
producer or exporter would be impracticable. In such cases, and only in such cases, an investigating
authority may limit its examination to a subset of producers or exporters. Article 6.10 does not permit an
investigating authority to announce the initiation of an anti-dumping investigation, send its questionnaireto a
few producers or exporters, deem every other producer or exporter in the country as also being investigated,
and apply a dumping margin based on the “facts available” to any company that does not “appear.”

424  Articlesl, 5,6.1, 6.5, 6.6, 6.8, and 9.4 of the AD Agreement, and paragraph 1 of Annex Il, provide
contextual support for the conclusion that Article 6.10 does not permit investigating authoritiesto take such a
passive approach to their investigations.

425  First, Articles 6.1 and 6.8 of the AD Agreement, and paragraph 1 of Annex Il, provide that an
investigating authority must make known to the exporters or producers the information that is required of
them. This informs the nature of the examination to be undertaken by authorities under Article 6.10 in
determining margins. an investigating authority cannot simply wait for exporters or producersto respondtoa
genera notice and then apply the facts available to any firms that do not appear; rather, the authorities must
actively seek to identify individual exportersand producers, inform them of the information that is needed, and
ensure they understand the consequences of not supplying the requested information.

4.26  Second, Article 9.4 requiresinvestigating authorities to assign aneutral “all others’ rate to producers
and exporters that they do not individually examine. The Appellate Body has described this rate as a
“maximum limit, or ceiling” that investigating authorities “shall not exceed.”*? Inasmuch as the calculation
method in Article 9.4 does not alow the resulting margin to containany element of the facts available, thereis
no basisfor an interpretation of Article 6.10 that would permit investigating authoritiesto routinely assign total

“facts available” margins to firms that they do not individually investigate.

427  Third, Articles 1, 5, 6.5, and 6.6 of the AD Agreement provide context for confirming that
Articles 6.1, 6.8, 6.10, 9.4, and paragraph 1 of Annex Il, require an investigating authority to (1) actively
determine the universe of potential respondents; (2) actively send questionnaires to those producers or
exporters from which it is seeking information; and (3) either take active steps to investigate every known
producer and exporter, or €lse examine a representative sample and assign aneutral “al others’ margin that is
not based on the facts available to everyone else.

(i) Economia’s Application of an Adverse “ Facts Available” Dumping Margin to Producers Rice
Breached Articles 6.8, 9.4, and 9.5, and Paragraphs 3, 5, 6, and 7 of Annex 11 of the AD Agreement

4.28  Given these requirements, Economia breached its WTO obligations by applying a margin based on
adverse “facts available” to Producers Rice. Producers Rice was named in the petition and in the Initiation

2 Report of the Appellate Body, US— Hot-Rolled Steel, para. 116.
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Notice. The record demonstrates that Producers Rice was an “appearing party” that, with other respondent
parties, established a domicile for legal purposes in Mexico in order to participate in the investigation,
requested an extension of time to respond to Economia’ s questionnaire, provided a timely response to that
guestionnaire, including arguments regarding flaws in the petition, requested and attended a technical

information meeting, participated through its representative at the public hearing, offered post-hearing fina
allegations, and filed “additional remarks.” Economia, however, disregarded all of these facts, and only took
into account that Producers Rice did not export to Mexico during the six-month POI.

4.29  Under Article 17.6(i) of the AD Agreement, a panel that is assessing the facts of a matter before it
must determine whether the authority’s establishment of the facts was proper and whether its evaluation of
those facts was unbiased and objective. An unbiased and objective investigating authority would not have
concluded that Producers Rice had failed to appear in the rice investigation, or that the necessary prerequistes
for assigning an adverse facts available margin to Producers Rice were met. Economia’ s decision to apply
adverse facts available to Producers Rice in the absence of any legitimate grounds to do so was inconsi stent
with Articles 6.2, 6.8, 9.4, and 9.5 of the AD Agreement, paragraphs 3, 5, 6, and 7 of Annex Il of the AD
Agreement.

4.30 Inaddition, Economia breached Articles 6.2 and 6.4 of the AD Agreement by failing to disclose to
Producers Rice (and Farmers Rice, Riceland, and Rice Company) the Export Price information that the
petitioner used in calculating the adverse facts available margin in the petition.

(iii) Economia’s Application of an Adverse“ Facts Available” Dumping Margin to the USProducersand
Exporters that It Did Not Examine Breached Articles 6.1, 6.2, 6.6, 6.8, 6.10, 9.4, 9.5, 12.1, and
Paragraphs 1 and 7 of Annex Il of the AD Agreement

4.31 Economiabreached Articles 6.1, 6.2, 6.6, 6.8, 6.10, 9.4, 9.5, and 12.1 of the AD Agreement, and
paragraphs 1 and 7 of Annex Il of the AD Agreement, by individualy examining only three exporters or
producersin the rice investigation and assigning an adverse facts available margin to every other producer and
exporter in the United States.

4.32  For example, Economia made no effort to investigate each exporter or producer of the subject
merchandise, choosing instead to (i) send its questionnaire to just the two firms officially designated as
exportersin the petition, (ii) investigate only those firms and two other firms that came forward on their own,
and (iii) apply an adverse, facts available-based margin to every other producer and exporter in the United
States. An objective and unbiased investigating authority would not have concluded that there were only two
exporters or producers of long-grain white rice in the United States. Economia’ s establishment of the facts
with respect to this matter was improper, and that by conducting itsinvestigation in this manner, Economia
breached Article 6.10.

4.33  Similarly, Article 6.6 of the AD Agreement requires that authorities “satisfy themselves as to the
accuracy of theinformation supplied by interested parties upon which their findings are based.” The petition
identified only two US exporters of long-grain white rice, and Economia apparently accepted that listing at
face value (even though the petition itself relied upon data from another major exporter). Once again, an
objective and unbiased investigating authority would not have reached such a conclusion, and Economia' s
establishment of the facts with respect to this matter was improper.

4.34  Furthermore, in US—Hot-Rolled Sedl, the Appellate Body found that the cal culation method set forth
in Article 9.4 for determining the ceiling for the “al others’ rate precludes the use of any margins which are
calculated, even in part, using facts available. The rate applied by Economiato US rice exporters was not
based in part on facts available, as was the case in US— Hot-Rolled Steel. It was based entirely on facts
available. Not only that, but the 10.18 per cent rate wasadversefactsavailable—aclear breach of Mexico's
WTO obligations.
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4.35 Economiaalso breached Article 6.8 and paragraph 7 of Annex |l of the AD Agreement, by using the
petition margin without corroborating the underlying information that the petitioner used to cdculate the
margin. As was the case with respect to Producers Rice, there is no evidence on the record of the rice
investigation to suggest that the unexamined exporters and producers — which were never sent a copy of
Economia’ s anti-dumping questionnaire— were uncooperativein any way. Moreover, as previoudly explained,
Economiafailed to check the presumptions embodied in the petition against independent data available during
the investigation, much less to exercise “ specia circumspection” in its application of the petition information
to the unexamined producers and exporters.

4.36  Finally, Economia’ s effortsto identify and obtain contact information for interested parties other than
those listed in the petition were inadequate. Economia failed to examine the accuracy and adequacy of the
CMA’s list of only two “known” exporters, a list that did not even include a third exporter, the
Rice Company, whose website, the content of which was attached to the petition as Annex H, describesit as
“one of the largest US exporters as regards paddy rice and white milled rice.” In this manner, Economia
breached Article 12.1 of the AD Agreement, which requires authorities to notify interested parties about the
initiation of an investigation.

(iv) Economia’s Failureto Provide Sufficient Information on the Findings and Conclusions of Fact and
Law and the Reasons that Led to the Imposition of the Adverse Facts Available-Based Margin on
Producers Rice and the Unexamined Exporters and Producers Breached Article 12.2 of the
AD Agreement

4.37  Article 12.2 of the AD Agreement requires that the public notice of any preliminary or fina
anti-dumping determination “shall set forth, or otherwise make available through a separate report, in
sufficient detail the findings and conclusions reached on all issues of fact and law considered material by the
investigating authorities.” Despite this requirement, Economia provided only the most summary rationale for
its decision to base the margin for Producers Rice and the unexamined exporters and producers on adverse
facts available. Furthermore, Economia’s references to Article 54 of the Mexican Foreign Trade Act as a
supposed basis for its decision to apply a facts available margin to these firms were unfounded.

(v) Economia’s Application of an Adverse Facts Available-Based Margin to Producers Rice and the
Unexamined Exporters and Producers Breached Articles 1 and 9.3 of the AD Agreement and
Article VI: 2 of GATT 1994

4.38  Article 9.3 of the AD Agreement states that “[t]he amount of anti-dumping duty shall not exceed the
margin of dumping as established under Article 2.” Because Economiafailed to cal culate the residual margin
on the basis of the neutral formula set forth in Article 9.4, the amount of the margin it assigned to Producers
Rice and the unexamined exporters and producers exceeded the margin of dumping established under Article
2, and thus breached Article 9.3.

4.39  Articlel of the AD Agreement provides that an anti-dumping measure shall be applied only under the
circumstances provided for in Article VI of GATT 1994 and pursuant to investigationsinitiated and conducted
in accordance with the provisions of this Agreement. Because Economia’ s conduct of the rice investigation
breached numerous other provisions of the AD Agreement, Economia also breached Article 1.

4.40 Findly, asaresult of the adverse assumptions made in assigning an adverse margin to non-shipper
Producers Rice and to the other non-examined companies in the rice investigation, the anti-dumping duty
levied on their products was “greater in amount than the margin of dumping in respect of such products”
which could permissibly have been calculated in accordance with the provisions of the AD Agreement.
Because the duties Mexico levied on these “al others’ companies was, and continues to be, greater in amount
than the appropriate margin of dumping, Mexico violated Article VI:2 of GATT 1994.
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2. Mexico's Foreign Trade Act and its FCCP —Articles53, 64, 68, 89D, 93V, and 97 of Mexico's
Foreign Trade Act, and Section 366 of Mexico'sFCCP, areinconsistent “ assuch” with several
of Mexico's obligations under the AD and SCM Agreements

4.41  Various provisions of Mexico's Foreign Trade Act and its FCCP are inconsistent with Mexico's
WTO obligations.

442  Firdt, Article 53 of the Foreign Trade Act requires interested parties to present arguments,
information, and evidence to the investigating authorities within 28 days of the day after publication of the
initiation notice. This provision breaches Articles 6.1.1 and 12.1.1 of the AD and SCM Agreements,
respectively, by counting the time to respond from the date of initiation instead of the date of receipt, and by
preventing the investigating authorities from considering and granting extension requests.

443  Second, Article 64 of the Foreign Trade Act is the provision of Mexican law that applies to the
calculation of individual anti-dumping and countervailing duty margins and the application of margins to
exporters and producers that are not individually examined and that do not receive individual margins. The
provision does not, however, provide for the application of a neutral “all others’ margin to the unexamined
firms. Rather, Article 64 requires the investigating authorities to apply a margin based on adverse facts
available— specifically, the highest margin obtained from the facts available—to any firm that does not receive
anindividual margin. Article 64 requiresthisoutcome even for afirm, like Producers Rice, that participatesin
the investigation and demonstrates that it had no exports during the period of investigation. By requiring the
investigating authorities to assign rates in this manner, Article 64 is inconsistent “as such” with Mexico’s
obligations under Articles 6.8, 9.3, 9.4, and 9.5 of the AD Agreement, paragraphs 1, 3, 5, and 7 of Annex ||
of the AD Agreement, and Articles 12.7 and 19.3 of the SCM Agreement.

4.44  Third, Article 68 of the Foreign Trade Act isthe provision of Mexican law that applies to the review
of final anti-dumping and countervailing duty margins determined in investigations. By requiring investigating
authorities to conduct reviews of producers that were found not to be dumping or receiving countervailable
subsidies during the original investigation, Article 68 is inconsistent with Mexico's obligations under Article
5.8 of the AD Agreement and Article 11.9 of the SCM Agreement.

4.45 In addition, Article 68 of the Foreign Trade Act also requires producers and exporters seeking
reviews of their own anti-dumping or countervailing duty margins to demonstrate that their sales during the
review period were “representative.” The imposition of this*representativeness’ requirement isinconsistent
as such with Articles 9.3 and 11.2 of the AD Agreement, and with Article 21.2 of the SCM Agreement.

4.46  Fourth, Article 89D of the Foreign Trade Act is the provision of Mexican law that implements the
expedited review provisions of the AD and SCM Agreements. By impermissibly restricting the ability of
parties to obtain such reviews, Article 89D breaches Mexico's obligations under Article 9.5 of the
AD Agreement and Article 19.3 of the SCM Agreement.

4.47  Fifth, Article 93V of the Foreign Trade Act provides for the application of fines on importers that
enter products subject to anti-dumping and countervailing duty investigations while such investigations are
underway. This provision constitutes a non-permissible specific action against dumping or asubsidy that is
inconsistent with Mexico’s obligations under Article 18.1 of the AD Agreement and Article 32.1 of the SCM

Agreement.

4.48  Fndly, Article 366 of Mexico's FCCP and Articles 68 and 97 of Mexico's Foreign Trade Act
preclude Mexican authorities from conducting reviews of anti-dumping and countervailing duties while a
judicia review of the underlying anti-dumping or countervailing duty measure is ongoing, including a
“binational panel” review under Chapter Nineteen of the North American Free Trade Agreement. By requiring
the Mexican authorities to reject requests for such reviews, Articles 366, 68, and 97 breach Articles 9.3, 9.5,
and 11.2 of the AD Agreement, and Articles 19.3 and 21.2 of the SCM Agreement.
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4.49  Article 64 of the Foreign Trade Act exacerbates the harm caused by the fact that Articles 366, 68 and
97 preclude the Mexican authorities from conducting the reviews that WTO rules require. As previously
discussed, Article 64 requires Economia to apply an adverse, facts available-based anti-dumping or
countervailing duty margin to every producer or exporter in the country subject to the investigation, other than
those few that receive individua rates, even if the firms subject to the adverse, facts
available-based margins demonstrate that they had no shipments during the period of review or were never
even sent a questionnaire. These firms lose twice: Economia first assigns them an adverse (often petition-
based) margin that has no relation to reality but effectively locks them out of the Mexican market, and it then
denies them any review, and thus any opportunity to obtain an individual rate, over the course of ajudicial
challenge that may take years.

B. FIRST WRITTEN SUBMISSION OF MEXICO

450 Thefollowing are Mexico's arguments in its first written submission:
1. Request for a preliminary ruling

@ Introduction

451  Throughout these proceedings, the United States has not shown the slightest respect for the formal
requirements governing the terms of reference of the Panel, affecting the | atter's capacity to settle this dispute
and Mexico's rights to due process. The request for the establishment of a panel does not fulfil the
requirements laid down in Articles 4.5, 4.7 and 6.2 of the DSU, nor has the United States duly complied with
Article 17.4 and 17.5 of the AD Agreement. Mexico's capacity for rebuttal was also impaired by the fact that
Mexico did not receive the Spanish version of the United States' first written submission until 16 April 2004.

(b) Requirements for the request for establishment of a Panel

452  The Appellate Body has clarified the elements of the matter referred to the DSB, *® specifying that
flaws in a request for the establishment of a panel cannot be subsequently be cured.** Concepts such as
"specific measures at issue" and "legal basis' are essential for an understanding of the nature of the matter
referred to the DSB. Article 6.2 lays down the minimum requirements for a definition of a panel's terms of
referenceand the precise procedural stage at which this should bedone. Under Article 6.2 of the DSU, "[i]tis
not enough ... that 'the legal basis of the complaint' is summarily identified; theidentification must 'present the
problem clearly™.* In addition, aresponding party is entitled to know what case it has to answer so that it
can begin preparing its defence.®

(©) Deficiencies in the request for the establishment of a Panel submitted by the United States
() Ambiguous and vague complaints which do not present the problem clearly

453  Firgt of all, the United States submits that Mexico violated Article VI of the GATT 1994;'" thisis as
ambiguous as to assert a violation of the AD and SCM Agreements as awhole. Second, the United States
dleges violations of Article 4.1 of the AD Agreement™® defining the "domestic industry”, to which the facts
referred to bear no relation. Third, the United States argues that Mexico breached the AD Agreement by

3US- Carbon Steel, Report of the Appellate Body, paragraph 125.

“EC —Bananas |1, Report of the Appellate Body, paragraph 143.

> Korea— Dairy, Report of the Appellate Body, paragraph 120.

'® Thailand — H-Beams, Report of the Appellate Body, paragraph 88.

" Request for the establishment of a panel (WT/DS295/2), paragraph 1(a).
8 hid.
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applying the facts available to a US rice exporter,'® whereas the provisions on which the United States relies
do NOT refer to the case in question. Fifth, the United States is equally mistaken in saying that Mexico
applied the facts available in establishing the anti-dumping margins assigned to US exporters that were not
individually investigated.® The United States attempted to correct the omission in paragraph 40 of its first
written submission.

(i) Failure to identify a specific measure at issue

454  In paragraph 3 of the request for the establishment of a panel, the United States goes as far as to
clam that Mexico breached a number of Articles of the AD and SCM Agreements, on the basis of
"conversations' with a number of Mexican officias. It has been made clear that such conversations cannot
be deemed to be ameasure.? Consequently, the affirmation in the United States' request for the establishment
of apanel clearly fails to identify a specific measure at issue

455 If, arguendo, the above were to constitute ameasure, the manner in which the United States presents
its argument would clearly constitute afailure to comply with Article 6.2 of the DSU since the problem would
be far from being presented clearly, thus denying Mexico any basis for rebuttal.

(iii) Complaints which were at no time included by the United Statesin its consultations with Mexico, but
which it nevertheless presentsiin its panel request

456  Pursuant to Article 4.5 of the DSU, WTO Members are under the obligation to attempt to achieve a
solution in the course of the consultations, and failure to settle the dispute during the consultations is a
precondition for entitlement to request the establishment of a panel under Article 4.7 of the DSU. In other
words, the United States is required to request consultations on all matters included in the panel request.
Article 17.4 of the AD Agreement confirms such a requirement and, according to the Appellate Body,
consultations "... provide the parties an opportunity to define and delimit the scope of the dispute between
them ...".??> Thus, matters |eft outside the scope of the consultations could not be taken up in the panel

¥ 1bid., section 1(f). The provisionsin question are Articles 6.6, 6.8 and 6.10, 9.3, 9.4 and 9.5 and paragraphs
1, 3,5, 6 and 7 of Annex Il of the Anti-Dumping Agreement.

2 pid., section 1(g).

2 Japan — Film, Report of the Panel, paragraph 10.43. US— Corrosion-Resistant Steel Sunset Review,
Report of the Appellate Body, paragraph 87.

% Mexico — Corn Syrup (Article 21.5— US), Report of the Appellate Body, paragraph 54.
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request submitted by the United States; the provisions at issue are the following:

Provisionsinvoked Paragraphsin the request for the establishment
of a panel not included in the consultations

AD Article1 Paragraphs 1(a), 1(g)

AD Article4.1 Paragraph 1(a)

AD Article 11.2 Paragraph 2(c)

AD Article 18.1 Paragraph 2(e)

Paragraph 1 of Annex |l Paragraph 2(b)

Paragraph 3 of Annex 11 Paragraph 2(b)

Paragraph 5 of Annex 1l Paragraph 2(b)

Paragraph 6 of Annex Il Paragraph 2(b)

Paragraph 7 of Annex || Paragraph 2(b)

SCM Article 12.5 Paragraph 2(b)

SCM Article 21.2 Paragraph 2(c)

SCM Article 32.1 Paragraph 2(e)

Article VI:2 of the GATT Paragraph 1(i)

457  Even the United States claim in paragraph 1(a) of the panel request was not the subject of
consultations with Mexico except in relation to the anti-dumping investigation on beef, asisexpresdy notedin
the third paragraph of the request for consultations.

458  Mexico had aready brought up these irregularities at the DSB meeting of 2 October 2003.2
(d) Conclusion

459  Asthe responding party, Mexico has aright to due process. The request for the establishment of a
pand exhibits fundamental flaws that prevent Mexico from preparing its defence. Inview of the foregoing,
Mexico requests the Panel to issue a preliminary ruling on the deficiencies in the panel request submitted by
the United States and to refrain from ruling on claims brought in contravention of Articles 4.5, 4.7 and 6.2 of
the DSU and Article 17.4 and 17.5 of the AD Agreement.

2. L egal arguments

@ Economia complied with Article VI:2 of the GATT 1994 and Articles 1, 3.1, 3.2, 3.4 and 3.5 of the
AD Agreement with regard to the establishment of the Period of Investigation

4.60  Economia complied with Articles 1, 3.1, 3.2, 34 and 3.5 of the AD Agreement and VI:2 of the
GATT, by correctly establishing the periods of investigation (for dumping purposes) and analysis (for
determination of injury) in the anti-dumping investigation on imports of long-grain white rice originating inthe
United States, as a result of an objective examination based on positive evidence.

4.61  TheUnited States arguesthat the examination of volume and effects on prices, the examination of "all
relevant economic factors and indices' and the determination that the dumped imports caused injury were
neither objective nor based on positive evidence because of the obsolescence of theinformation used. Thereis
no provision in the AD Agreement which indicates how remote a period of investigation should be.
Consequently, Mexico did not breach Article 3.2 of the Agreement.

4.62  Economiacomplied with Article 3.1, 3.2 and 3.4 of the AD Agreement by conducting an objective
examination, based on positive evidence, of the volume of the imports, their effect on prices, and al relevant
economic factorsand indices. Moreover, the final determination notes that the dumped imports caused injury

% Minutes of the DSB meeting of 2 October 2003.
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to the domestic industry during the period of analysis, so that there are no grounds for alleging lack of
information for the purposes of such a determination.

(b) Economia complied with Articles 1, 3.1, 3.5 and 6.2 of the AD Agreement with regard to the
establishment of the Period of Anaysis

4.63  The United States argues that Economiaviolated Articles 1, 3.1, 3.5 and 6.2 of the AD Agreement in
allowing the petitioner to set the period of investigation as March to August 1999 and in establishing the
months of March to August 1997, 1998 and 1999 as the period of analysis.

4.64  The periods of investigation and analysis were established correctly and Economia carried out an
objective examination based on positive evidence, making sure that the parties had an opportunity to defend
their interests in accordance with Article 6.2. of the AD Agreement.

4.65 The AD Agreement does not specify in detail how the period of analysis should be included in an anti-
dumping investigation. In order to prevent distortions stemming from seasonal market fluctuations, a
comparison was made between AD Agreement Article 3.4 indicators for similar periods in 1997, 1998 and
1999. The Economia did not violate the AD Agreement in setting the period of analysis inasmuch as the
Agreement does not prohibit the comparison of periods equivalent to the period of investigation for the
purposes of injury determination.

4.66 The United States indicates that the spring/summer (S/S) (October to December) season yield of
paddy rice is greater than the fall/winter (F/W) (June-July) yield and, consequently, domestic production of
long-grain white rice is greater during the S/S season than during the F/W season. Hence, the United States
argues that, by setting the period of analysis as March to August of each year, Economia acted in amanner
inconsistent with the AD Agreement because it failed to analyse the /S harvest period, which is that during
which, according to the United States, imports decline. The reason for setting the period of analysisas March
to August 1997, 1998 and 1999 was to maintain the objectivity of the analysis. The argument that there were
increasesin domestic production and fallsin imports of long-grain white rice during the /S season is without
foundation insofar as domestic production of this product does not depend on domestic production of paddy
rice; indeed, when thereis a drop in the latter domestic producers of long-grain whiterice rely on imported
paddy rice. Domestic production of long-grain white rice therefore remainsvirtually constant throughout the
year — as was the case in 1997, 1998 and 1999.

4.67  Furthermore, the domestic producers only proposed March to August 1999 as the period of
investigation and, having found this period to be reasonable, Economia established it as such, without violating
the AD Agreement. As stated in paragraph 68 of the preliminary determination, moreover, the exporters
provided no evidence of the convenienceto select another period of investigation.

4.68 The investigating authority established the period of analysis on the basis of previous periods
comparable to the period of investigation, which does not contravene the AD Agreement. The investigating
authority's examination was objective and based on positive evidence, since it used comparable information
concerning the same seasonal segments.

4.69  The United States argues that, in setting the period of analysis, Economia acted inconsistently with
the AD Agreement because it did not examine "al relevant evidence" as required by Article 3.5 of the
AD Agreement and because, in disregarding the claims of exporters and importers concerning the exclusion of
information pertaining to the periods from September to February and the remoteness in time of the period
analysed, Economia did not provide an opportunity to the parties to defend their interests, thereby infringing
Article 6.2 of the AD Agreement.

470  The period of analysis was established without contravening the AD Agreement and al relevant
evidence was examined in the injury analysis. Since there was no infringement of Article 3.5 of the
AD Agreement, it cannot be argued that Article 6.2 was violated as a result of a breach of Article 3.5.
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4.71  The investigating authority complied with Article 6.2 of the AD Agreement in giving the parties
attending the public hearing an opportunity to meet with other parties having adverse interests, and the
exporting companies had afull opportunity to present their arguments in relation to the hearing, which they
did.

(©) Economia conducted itsinjury analysis in accordance with Articles 3.1, 3.2, 3.4, 3.5, 6.8 and 12.2
and Annex Il of the AD Agreement

4,72  Economiabased itsinjury determination on positive evidence and on an objective examination of the
effect on prices, the volume of imports, the impact on domestic prices and relevant economic factors,
properly using the best information available and giving sufficient detail of its findings and conclusions on
issues of fact and law. It thuscomplied with Articles 3.1, 3.2, 3.4, 3.5, 6.8 and 12.2 and Annex |1 of the AD
Agreement.

4.73  The United States argues that Economiadid not carry out an objective examination of the effect on
prices inasmuch as it based its analysis on information selected by the petitioner and "did not send
guestionnaires to any purchasers'. In addition, it submits that Economia did not examine the import
declarations (pedimentos de importacion). The United States says that Economiamade no effort to identify
exporters and importers other than those mentioned by the petitioner and thereby contravened the AD
Agreement.

4.74  Aninvestigating authority complies with the standard laid down in Article 3.1 of the AD Agreement
when: (@) It bases itself on affirmative, objective, verifiable and credible evidence; and (b) it gathers and
evaluates that evidence in good faith and fundamental fairness. Economia fulfilled those conditions by
carrying out an objective examination, based on positive evidence, of the volume of imports, their effect on
prices for like products and the impact on the domestic industry.

475 The AD Agreement does not require any particular methodology for making price comparisons and
evaluating effects on prices, but the analysis must be objective and based on positive evidence. Inthe absence
of specific guidelines, an investigating authority may conduct its analysis in the manner it deems appropriate
provided that it bases itself on positive evidence and makes an objective examination.

4.76  The United States argues that Economia based its analysis on information sources selected by the
petitioner in the investigation, in breach of the AD Agreement. As the Appellate Body determined in
US—Wooal Shirts and Blouses, the United States failed to dischargeits burden of proof in not putting forward
aclear and detailed alegation or any supporting evidence. Notwithstanding the foregoing, Mexico submits
that it did not infringe the AD Agreement.

4.77  Asregards the fact that no questionnaires were sent to the purchasers, the AD Agreement contains
no provision requiring such steps to be taken in an investigation, so that it is wrong to maintain that Mexico
failed to act in compliance with the AD Agreement.

4.78  Asto the pedimentos, these are not available to the investigating authority nor were they supplied by
the petitioner. Theinvestigating authority has "lists of pedimentos’, which provide avariety of information but
do not show the names or domiciles of the exporting firms.

479  The United States further argues that Economia's collection of information for the purposes of
considering absolute and relative volumes of production and consumption was not objective and that
Economia failed to conduct an objective evaluation of volume in using neither the pedimentos nor accurate
information on the importers' import volumes. Mexicorepeats that although the AD Agreement does not lay
down any particular methodology for analysing the volume of imports and does not require the investigating
authority to obtain more information than that supplied by the parties, the analysis must be carried out
objectively, on the basis of positive evidence. Moreover, Economiarequested information from the exporters
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and importers but did not obtain an adequate response. Mexico holds that it carried out an objective
examination based on positive evidence, in accordance with the AD Agreement.

4.80 Mexico did not use the information supplied by The Rice Company because, despite being asked to do
s0, the firm failed to provide data for 1997 and 1998. Therefore, the information it supplied for 1999 was
disregarded for reasons of procedural fairness, since other appearing parties did submit data for the entire
period of analysis.

4.81 The United States indicates that Economia used the methodology proposed by the petitioners, even
though it could only identify the long-grain white rice imports corresponding to the investigated period and
cannot be extrapolated to the previous similar periods, in breach of Article 3.2. of the AD Agreement. Mexico
repeats that Article 3.2 contains no guideline whatsoever as to whether use of the methodology proposed by
the petitioner constitutes aviolation of the AD Agreement. This methodology was used from the outset, in the
preliminary determination, and no objection or better proposal was made. Consequently, the investigating
authority requested further information from the exporters and the latter either did not respond or failed to
supply the relevant information.

4.82  The United States asserts that Economia violated Article 6.8 and paragraphs 1 and 7 of Annex |1 of
the AD Agreement by basing itsinjury analysis on the best information available, arguing that the reason for
this is that Economia lacked accurate information on import volumes and value because it did not send
guestionnairesto all exporters, importers and purchasers and failed to consult the pedimentos. 1n the opinion
of the United States, the investigating authority did not make the necessary effort to obtain information from
the interested parties, nor did it notify them pursuant to paragraph 1 of Annex Il relating to the use of the best
information available. The United States accordingly concludes that none of the requirements of Article 6.8 of
the AD Agreement was met for the purposes of applying the "adverse facts available'.

4.83 Thereisno obligation to send questionnairesto all exporters, importers and purchasers, nor doesthe
AD Agreement contain any provision requiring the investigating authority actively to seek information in an
anti-dumping investigation, so that the above-mentioned argument is unfounded.

4.84  According to Article 6.1.1 of the AD Agreement, an investigating authority has the option to send
guestionnaires to producers and foreign exporters but is under no obligation to do so, much lessin respect of
all of them. In the case of purchasers, the possibility is not even contemplated in the AD Agreement, and so
there is no obligation to send questionnaires to them. Mexico complied with its obligations, moreover, by
transmitting to the United States authorities the public notice of initiation, the text of the application for
initiation of an investigation and the annexes thereto, and the questionnaire for exporters and foreign
producers.

4.85 In compliance with paragraph 1 of Annex Il to the AD Agreement, the third paragraph of the
introduction on the questionnaire provided to Producers Rice and Riceland, as well as to the United States'
Embassy in Mexico, specified that if the required information was not supplied, Economia's determination
would be based on the facts available. Accordingly, the United States' allegation that these points were not
notified to the exporters is without foundation.

4.86  The United States argues that Economiaviolated Article 3.1 and 3.2 of the AD Agreement by failing
to objectively consider whether there had been a significant increase in the volume (in absolute or relative
terms) of dumped imports or significant effects on prices. Mexico rejects this argument.

4.87  According to the Pand's finding in Thailand — H-Beams, Mexico is under no obligation to make an
explicit finding as to whether the increase in dumped imports is "significant”. Mexico contends that the
examination relating to the increasein total imports and dumped imports and the analysis of significant effects
on pricesis dealt with, abeit not explicitly, in the final determination.
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4.88  The United States submits that Economiaviolated Article 3.1 and 3.4 of the AD Agreement infailing
to conduct an objective analysis of the relevant economic factors. It also argues that the investigating
authority did not properly evaluate inventories or market share, nor did it evaluate factors affecting domestic
prices. For the purposes of itsinjury analysis, Economia carried out an objective examination in accordance
with Article 3.4 of the AD Agreement. As detailed in the final determination, the analysis was properly
conducted and covered the inventories, the objective assessment of market share, the factors affecting
domestic prices and their impact on the domestic industry. All the factorslisted in Article 3.4 were reviewed
in the anti-dumping investigation and, as aresult of thisoverall evaluation, Economiaarrived at the conclusion
set forth in the final determination.

4.89 The United States argues that Economia violated Article 3.1, 3.2 and 3.5 of the AD Agreement by
including non-dumped imports in its evaluation of volume, effects on prices and the impact of dumped
imports on the domestic industry.

490 Thefina determination showsthat both the "volume of imports' and the "volume of dumped imports'
were analysed and that the latter were the cause of the injury suffered by the domestic industry.

491 The United States also submits that Economia contravened Article 12.2 of the AD Agreement by
falingtoincludein sufficient detail in itsfinal determination the findings and conclusions reached on issues of
law.

492  Economiaconsidersthat thefinal determination sets out in ample and sufficient detail the findingsand
conclusions reached on issues of fact and law relating to dumping, injury and causal relationship which it
deemed relevant, as well as the reasons which led the investigating authority to impose definitive measures.

(d) Article 5.8 of the AD Agreement is not applicable to firms with dumping margins of zero per cent

4.93  The United States argues that Economiafailed to exclude firms with dumping margins equivaent to
zero per cent from the measures imposed in the final determination, contending that the investigation should
have been terminated immediately. Furthermore, it submitsthat, inasmuch as these firms were not excluded
from the anti-dumping measures, they remain subject to future administrative review and the possible
imposition of anti-dumping duties, which is inconsistent with Article 5.8 of the AD Agreement.

494  Mexico contends that Article 5.8 of the AD Agreement does not apply because the investigation
resulted in a determination of dumping, injury and causal link between the two. Thisled Economiato impose
definitive anti-dumping measures by issuing a public notice of termination, whereby the
anti-dumping investigation was concluded. Furthermore, azero per cent duty does not de facto constitute an
anti-dumping duty as it causes no prejudice to the exporter. As no anti-dumping duty is being charged, it
cannot be considered that a de minimismargin exists or that an anti-dumping duty in excess of the dumping
margin is being charged.

495  Astotheclaim that USexporterswill be subject to review and the possible application of adefinitive
measure, Mexico would point out that, if those exporters do not engage in dumping, such reviews will not
lead to the application of any measure. The AD Agreement does not prohibit areview of exportersfor which
azero per cent dumping margin has been calculated. If the negotiators of the Agreement had determined that
such exporters should not be subject to review, they would have done so explicitly.

496  Consequently, Mexico reiterates that it did not violate Article 5.8 of the AD Agreement and that this
provision does not apply in this specific instance, given that the anti-dumping investigation ended with the
publication in the Official Journal (DOF) of the official notice of termination and a zero per cent duty cannot
actually be regarded as an anti-dumping duty.
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(e Mexico applied the facts available to Producers Rice and to the US producers and exportersthat were
not investigated in a manner consistent with the AD Agreement

4.97  The United States is wrong in claiming that Economia applied the "adverse facts available" to
Producers Rice and to the producers and exporters which it did not examine, and that thisisinconsistent with
the WTO Agreements.

498 Thisargument is entirely unfounded. The United States is seeking to impose on Mexico obligations
that are not derived from the AD Agreement or, contrary to Article 17.6 of the AD Agreement, it rejects a
priori Mexico's permissible interpretation of the provisions of the Agreement.

4.99 Mexico is not obliged to determine an individual dumping margin for dl exporters or producers
inasmuch as Article 6.10 of the AD Agreement establishes the obligation to do so solely in respect of known
exporters, which is what Economia did. Mexico complied with the AD Agreement by issuing the public
notice of initiation and by notifying the known exporters and the United States' Embassy in Mexico.

4.100 Moreover, Mexico did not limit its examination to a reasonable number of exporters and was
therefore under no obligation to calculate a margin of dumping in conformity with Article 9.4 of the
AD Agreement for exporters or producers that were not included in the examination.

4.101 In the case of US exporters that were not investigated individually and were not included in the
investigation and/or did not provide the information needed to cal culate a margin of dumping, Economiawas
obliged to apply the facts available, in accordance with Article 6.8 of the AD Agreement. Mexico complied
with its obligations in providing the United States' authorities with the public notice of initiation of the
investigation, the text of the application for initiation and the anexes thereto and the questionnaire for
exporters and foreign producers, and in convening all natura or legal persons that had an interest in the
investigation, through the publication of the public notice of initiation.

4102 Likewise, Economia acted consistently with Article 6.8 of the AD Agreement in applying to
Producers Rice the facts available, becauseif an interested party does not participate in theinvestigation or has
no exports during the period of investigation, it must be considered that it did not provide the information
needed to calculate a dumping margin.

4.103 Regarding the United States' claim that Mexico acted in a manner inconsistent with Annex 11 to the
AD Agreement, Mexico would make the following comments:

@ Mexico acted consistently with paragraph 3 of Annex |l to the AD Agreement by applying
Article 6.8 of the Agreement to the exporting firm Producers Rice, as this firm did not
provide the information needed and there was thus no information to be taken into account.

(b) The investigating authority acted consistently with paragraph 5 of Annex |l to the
AD Agreement, as the exporting firm Producers Rice did not provide information that was
ideal in any respect for the purposes of calcuating adumping margin. Economiatherefore
was under no obligation to take this information into account.

(© In addition, Mexico acted consistently with paragraph 6 of Annex 1l to the AD Agreement
because Economiadid not reject any evidence or information provided by Producers Rice.
but accepted that information and acted in accordance with the provisions of the
AD Agreement in calculating the dumping margin applicable.

4.104 Contrary to the United States' claim, the determinations of Economiaamply and sufficiently reflect
the findings and conclusions reached by the investigating authority on the questions of dumping, injury and
their causal relationship, and include all the issues of fact and law considered relevant by Economia.
Consequently, there was no violation of the AD Agreement in that respect.
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4,105 Mexico did not levy anti-dumping duties in excess of the dumping margins. The margins were
correctly calculated by Economiaand the duties levied are consistent with those margins. Mexico thus acted
consistently with the GATT 1994.

(f Complaints by the United States regarding the Foreign Trade Act

4.106 The United States challenges, as such, a number of provisions of the Foreign Trade Act and of other
legal instruments as well. Its complaints are without merit for the following reasons:

There is no prima facie case of violation of these provisions, as such;

the United States bases itself on misinterpretations of the Foreign Trade Act and disregards
the meaning and scope of the provisions challenged; and

it relies on the rice investigation, which ended before the challenged provisions came into
effect, to support its claims.

4.107 According to the report of the Appellate Body in US- Carbon Seel, where the consistency of a
Member'slaw as such withaWTO Agreement isbeing challenged, the country'slegisation is presumed to be
consistent until proven otherwise Thus, the burden of establishing prima facie that there has been aviolation
as such of the WTO Agreements rests with the complaining party. The United States consequently bearsthe
burden of proving prima facie that Mexican legidation infringes the WTO Agreements, but has not done so.

4.108 The United States a so claimsthat the Mexican law is"mandatory”, without analysing the relationship
between this legidation and international agreements. According to the Appellate Body report in US —
Corrosion-Resistant Steel Sunset Review, in the event of claims brought against legidation "as such” the
distinction between mandatory and discretionary legidation should be analysed on a case-specific basis and
should not be applied in a"mechanistic" fashion.

4109 Article53 of theForeign Trade Act is consistent as such with Articles6.1.1 of the AD Agreement
and 12.1.1 of the SCM Agreement, which specify that "[e]xporters or foreign producers receiving
questionnaires ... shall be given at least 30 days for reply ...". Mexico istherefore not required to grant this
time-limit to exporters that were not sent aquestionnaire. Thisis confirmed in the final report of the Panel in
Argentina — Poultry Anti-dumping Duties.

4.110 If the 30-day period were granted to any interested party that presented itself after theinitiation of the
investigation, the ensuing delay would lead to infringement of the time-limitslaid down in Articles 5.10 of the
AD Agreement and 11.11 of the SCM Agreement.

4.111 On the subject of extensions, Mexico rejectsthe United States' argument on the groundsthat Article
53 of the Foreign Trade Act does not in any way prohibit the granting of extensions, and even in
administrative procedures extensions have been granted on request. The United States hasthusfailed to make
a primafacie case that this Foreign Trade Act provision is inconsistent as such with the AD and
SCM Agreements.

4.112 Article 64 of the Foreign Trade Act isconsistent with Articles 6.8 of the AD Agreement and 12.7
of the SCM Agreement inasmuch as, if an interested party does not participate in theinvestigation or had no
exports during the period of investigation and consequently the exporter in question does not provide the
necessary information, the investigating authority may calculateits margin of dumping or subsidization on the
basis of the facts available, pursuant to Articles 6.8 of the AD Agreement and 12.7 of the SCM Agreement.

4.113 The United States mistakenly allegesthat Article 64 of the Foreign Trade Actisinconsistent with the
AD Agreement because it mandates the investigating authority to impose on exporters that had no exports
during the period of investigation, or did not participate in the investigation, a margin of dumping other than
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that determined in accordance with Article 9.4 of the AD Agreement, and that imposition of an
anti-dumping duty in excess of the dumping margin therefore congtitutes aviolation of Article 9.3 of the AD
Agreement.

4.114 1t should be pointed out that Article 9.4 of the AD Agreement only applies where the investigating
authority has limited its examination to a reasonable number of interested parties, in accordance with Article
6.10 of the AD Agreement. The calculation method set out in Article 9.4 does not apply to exporters or

foreign producers which have not provided the necessary information or have not participated in the

investigation. The dumping margin for such exporters and foreign producers must be cal culated on the basis
of the facts available, pursuant to Article 6.8 of the AD Agreement. Conseguently, aviolation of Article 9.3
cannot be alleged where Article 9.4 does not apply.

4.115 Article 64 of the Foreign Trade Actis consistent with paragraph 3 of Annex |1 tothe AD Agreement
because it requires the investigating authority to consider dl verifiable information. |f an exporter fails to
provide the necessary information — normal value and export price in the case at hand — then there is no
verifiable information to consider.

4.116 Paragraph 5 of Annex Il to the AD Agreement stipulates that the investigating authority may not
disregard the information provided by the exporter even if it isnot ideal in all respects. In other words; if itis
to be taken into consideration, the information must beideal in at least onerespect. Mexicorepeats that if an
exporter failsto provide the information— namely normal value and export price data— needed to determineits
margin of dumping, then there is no minimum amount of information to be considered.

4.117 Maexico rejects the United States' argument concerning paragraphs 1 and 7 of Annex Il to the
AD Agreement, inasmuch as paragraph 1 specifies that if the interested party fails to provide the information
required, the investigating authority will be free to make determinations on the basis of the facts available,
including those contained in the application for the initiation of an investigation, and the last sentence of
paragraph 7 of the Annex provides that if an interested party does not cooperate and fails to provide the
investigating authority with relevant information, this situation may lead toaresult which islessfavourable to
the interested party than if the party did cooperate.

4.118 Article 68 of the Foreign Trade Act isconsistent "as such” with Articles 5.8, 9.3 and 11.2 of the
AD Agreement and 11.9 and 21.1 of the SCM Agreement. Articles 5 of the AD Agreement and 11 of the
SCM Agreement apply solely to investigations and not to reviews. If in the course of the investigation
sufficient evidence of dumping or subsidization isfound to exist, there isno obligation whatsoever under these
Articlesto refrain from conducting subsequent proceedings (such as administrative reviews), because once
the definitive measure has been imposed, Articles 5.8 of the AD Agreement and 11.9 of the SCM Agreement
cease to apply.

4.119 Moreover, the fact of subjecting to review exporters to which no positive margin of dumping or
subsidization was assigned in the investigation does not cause them prejudice of any kind, since it does not
entail any payment of duty. Inany case, reviews carried out in respect of exporters with no positive dumping
margin are similar to those provided for in Article 9.3.1 of the AD Agreement.

4.120 The United States' interpretation of Article 68 of the Foreign Trade Act is wrong inasmuch as this
provision does not impose a"'representativeness' requirement as a condition for the investigating authority to
conduct reviews such as those provided for in Articles 21.2 of the SCM Agreement and 9.3 and 11.2 of the
AD Agreement. The United States will therefore have to prove, prima facie, that the Foreign Trade Actis
inconsistent with the WTO Agreements.
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4.121 Ashasaready been recognized in the submissions circulated in the course of the proceedings of the
WTO Negotiating Group on Rules,? there are no clear provisions in the Agreements as to how to conduct
administrative review and new shipper procedures, and the authorities of WTO Members therefore have
discretion to establish the rules that they deem appropriate.

4,122 Article 89D of theForeign TradeAct isconsistent as such with Articles 9.5 of the AD Agreement
and 19.3 of the SCM Agreement. The United States basically puts forward two arguments. This Article
applies only to producers and not to exporters; and it requires producers to demonstrate that their exports
were representative.

4.123 Thefirst claim of the United Statesis without foundation because the provisions of the Foreign Trade
Act — as dipulated in Article 2 of the Act — must be applied in a manner consistent with those of the
international treaties to which Mexico is party. Mexico accordingly confinesitself to applying anti-dumping
and countervailing duties as provided for in Article VI of the GATT 1994 and in the AD and
SCM Agreements.

4.124 The second claim of the United Statesis al so without foundation because, although Articles 9.5 of the
AD Agreement and 19.3 of the SCM Agreement do not expressly so provide, in view of their context, object
and purposg, it is both natural and logical to request that a new shipper's volume of exports during the review
period be representative. If such were not the case, it would be impossible for the investigating authority to
make a proper price comparison, and it would be unable to meet its obligation to determine an individual
margin of dumping if the new shipper were to export one single unit of the product under investigation.

4.125 The United States is wrong in claiming that Article 93.V of the Foreign Trade Act requiresthe
Mexican investigating authority to impose fines on importers that import goods that are like or identical to
goods subject to an anti-dumping or countervailing duty investigation and that this constitutes a non-
permissible specific action against dumping or a subsidy, prompting it to contend that Article 93.V is
inconsistent as such with Articles 18.1 of the AD Agreement and 32.1 of the SCM Agreement.

4.126 First, Mexico repeats that insofar as the United States has failed to prove that Article 93.V of the
Foreign Trade Act is inconsistent with the AD Agreement or the SCM Agreement, Article 93.V should be
deemed to be consistent with Mexico's WTO obligations, as determined by the Appellate Body in its report on
US- Carbon Stedl.

4.127 Second, even if the United States had produced the relevant evidence, Mexico will demonstrate that
there is no inconsistency of any kind between Article 93.V of the Foreign Trade Act and the
WTO Agreementsinasmuch as Article 2 of the Foreign Trade Act stipulatesthat all provisions of the Foreign
Trade Act must be applied in accordance with the provisions of international treaties to which Mexico is

party.

4.128 Furthermore, Article 93.V of the Foreign Trade Act does not require the investigating authority to
apply its provisions but givesit discretion to impose fines. Thisis proved by the fact that Mexico has never
imposed such fines on WTO Members, even though this possibility has existed in the Foreign Trade Actsince
1994.

Article 366 of the Federal Code of Civil Procedureand Articles 68 and 97 of theForeign Trade Act do
not, as such, violate Articles 9.3, 9.5 and 11.2 of the AD Agreement or 19.3 and 21.2 of the
SCM Agreement

 Submission From Canada Respecting the Agreement On Implementation of Article VI of the GATT 1994
(The Anti-Dumping Agreement), TN/RL/W/47, presented to the Negotiating Group on Rules on 27 January 2003ad
circulated to Members the following day.
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4.129 The United States mistakenly argues that Articles 68 and 97 of theForeign Trade Act and 366 of
the Federal Code of Civil Procedur e (FCCP) preclude the investigating authority from conducting reviews
whileajudicial review isunder way, and that thisviolates Articles 9.3, 9.5 and 11.2 of the AD Agreement and
19.3 and 21.2 of the SCM Agreement.

4.130 With regard to Article 366 of the FCCP, the United States has failed to satisfy the burden of proof
required of the claimant. Thisallegation should therefore not be considered further by the Panel. Indeed, the
supporting evidence adduced by the United States (Exhibit US-20) contains no reference to this Article, and
the United States has not put forward a clear and detailed allegation or produced any evidence of its assertion.

4.131 Moreover, Articles 68 and 97 of the Foreign Trade Act, by considering as definitive only anti-
dumping or countervailing duties that have not been challenged under any procedure, provide legal certainty
by ensuring that there are no contradictory rulings. Mexico considersthat legal certainty affords a guarantee
for exporters, who do not even have to pay any anti-dumping or countervailing duties while the challenge
procedure is under way.

4.132 Articles 68 and 97 of the Foreign Trade Act do not infringe Article 9.3.2 of the AD Agreement
inasmuch as they do not prohibit the reimbursement of duties paid in excess or state that such dutieswill not
be refunded, and the refund is made promptly within the time-frame specified in the AD Agreement, once the
proceedings in question have come to an end.

4.133 Moreover, Articles 68 and 97 of the Foreign Trade Act are not in kreach of Articles 9.5 of the
AD Agreement and 19.3 of the SCM Agreement. The provisions of the Foreign Trade Act neither preclude
nor prohibit such a procedure. The United States is seeking to attribute to Mexico obligations that are not to
be found in the WTO Agreements, given that the AD and SCM Agreements do not require a new shipper
review to beinitiated immediately after an application for such areview has been made, but specify that anew
shipper review, once initiated, should be carried out promptly/expeditiously. The United States will have to
prove its assertions by establishing a prima facie case in this respect.

C. FIRST ORAL STATEMENT OF THE UNITED STATES

4.134 The following summarizes the United States arguments in its first oral opening and closing
Statements:

1. Opening statement

4.135 Authorities conducting AD investigations must conduct their examinations in an objective and
unbiased manner. The authority must investigate the domestic industry, and the effects of dumped imports,
in an unbiased manner, without favouring the interests of any party in theinvestigation. Authorities“are not
entitled to conduct their investigation in such a way that it becomes more likely that, as a result of the
fact-finding or evaluation process, they will determine that the domestic industry is injured.”

4.136 Maexico did not conduct its rice investigation in an objective and unbiased manner. It alowed the
petitioner to decide which exporters and producers should be sent the anti-dumping questionnaire, and to
choose which part of the year should be examined for dumping and injury. When the US firm Producers Rice
demonstrated that it had no shipments of rice to Mexico during the POI, Mexico rejected its information and
based its margin on adverse facts available. And Mexico failed even to collect, much less examine, morethan
ayear’ sworth of datathat preceded the initiation of theinvestigation. The AD Agreement places obligations
on Mexico, and Mexico has failed to rebut the United States' prima facie case that it has breached them.

@ Mexico's use of a stale POI

4.137 With the exception of Mexico, al of the parties in this dispute agree that a Member’s discretion in
setting a POI is not boundless. The period investigated cannot be so remote in time that the information that
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the authority collects is incapable of providing a basis for an objective finding of dumping, injury, and
causation. The fifteen month gap in the present case (and the three year gap between the end of the POI and
the final determination) isinconsistent with numerous provisions of the AD Agreement and the GATT 1994.

4.138 Maexico arguesthat the AD Agreement creates no obligations with respect to the age of the datathat a
Member may use in reaching its determinations, and that it has complete freedom to do whatever it wants.
Thisisnot correct. The POI should end as close to the initiation date as practicable. Mexico has pointed to
nothing justifying its decision to ignore 15 months worth of recent data, let alone the three years of data by
the time of the final determination. The only rationale that Mexico provided in its notice was that it selected
the POI the petitioner wanted.

(b) Mexico limited its injury analysis to only six months of 1997, 1998, and 1999

4.139 Anauthority conducting an analysis of injury and causation must conduct an objective examination,
and it must base its determinations on positive evidence Mexico’slimitation of itsinvestigation to only half of
each of the years at issue failed to meet either of these requirements.

4.140 Mexico arguesthat the AD Agreement creates no obligations on this matter, that it is“entirely free” to
do whatever it wants, and that therefore its approach was objective and based on positive evidence. Mexicois
wrong. For example, the text of Article 3.5 of the AD Agreement plainly states that an authority must
examine“al relevant evidence” that isbeforeit. Mexico has failed to explain why the evidence for half of the
POI was not “relevant.”

4.141 Mexico sapproach created distortion, because focusing an injury and causation analysis on the period
when import presence is highest cannot but create a misleading picture of the state of the domestic industry.
Mexico has no ideawhat the state of the industry was over the course of the entire POI, because Mexico did
not examine the data for half of that period.

(©) Mexico's conduct of itsinjury analysis

4.142 Mexico's examination of the njury data was flawed in four ways. The first flaw arises from
Mexico’sfailure to collect the evidence on price effects and volumes that it needed to conduct its analysisin
an objective manner, and its improper use of the facts available. Mexico argues that the AD Agreement
creates no relevant obligations. It fails, however, to explainwhy the approach that it chose was objective and
based on positive evidence, as Article 3.1 requires.

4.143 For example, if Mexico had sought information from purchasers of long-grain whiterice, it would
have been ableto directly compare the prices the purchasers paid for the domestic product and the pricesthey
paid for the imported product. Similarly, Mexico could have obtained data from the pedimentos.
Furthermore, Mexic o rejected accurate data that The Rice Company submitted for the year 1999, infavour of
using inaccurate data from the petitioner. In addition, Article 6.8 and Annex Il do not permit an authority to
base its analysis of injury on the facts available without first making an effort to obtain the data from the
interested parties, or to use that data without first seeking to corroborate it against independent data sources.

4.144 Thesecond flaw arises from Mexico’ sfailure to objectively consider whether there wasasignificant
increase in the volume of dumped imports or significant price effects. Only four paragraphs of its
determination were relevant to the examination of the dumped imports, and they show that the volume of the
dumped imports declined during the three-year period of the injury analysis. And none of those paragraphs
even mention significant price effects.

4.145 The third flaw arises from Mexico's failure to conduct an objective analysis of certain “relevant
economic factors.” Mexico's examination of inventories and market share was not objective, and it did not
even examine * other factors affecting domestic prices.” Thefinal flaw in Mexico' sanaysis of theinjury data
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is that it included non-dumped imports in its evaluation of volume, price effects, and the impact of the
dumped imports on the domestic industry.

(d) Mexico's failure to exclude firms with AD margins of zero from the measure

4.146 Mexico ignores that the second and third sentences of Article 5.8 refer to the “margin” of dumping
being de minimis Theterm“margin” refersto the “individual margin of dumping determined for each of the
investigated exporters and producers’ of the investigated product. When Article 5.8 refers to terminating
when the “margin” is de minimis it is referring to termination for individual firms. The fourth sentence of
Article 5.8 provides contextua support for thisinterpretation. That sentence demonstratesthat the “volume’
analysis may be done on a country-wide basis. There is no such language addressing the dumping analysis.

(e Mexico' s application of an adverse “facts available” margin to Producers Rice and to US producers
and exporters that it did not examine

4.147 Maexico investigated only the two exporters that the petitioner named in the petition and two other
firmsthat came forward on their own, and it applied an adverse, facts-available margin to Producers Rice and
every other exporter and producer in the United States. Mexico argues that the AD Agreement contains no
obligations with respect to this topic and that it has total freedom to apply the facts available to such firms,
including “lessfavourable” facts available from the petition. Mexico'sargument isillogical, inconsistent with
the text of the AD Agreement, and contradictory to the findings of the Appellate Body on this topic.

4.148 Mexico sargument isinconsistent with thetext of the AD Agreement because Mexico basesitsentire
argument on a flawed interpretive approach that relies on partial citations of Articles 6.8 and 6.10, viewed in
isolation, and divorced from the broader context of the overall Agreement. Its argument is contrary to the
findings of the Appellate Body because the Appellate Body found in EC Bed Linen 21.5that Article 6.10 of the
AD Agreement “requires, ‘as a rule’, that individual dumping margins be established for each producer or
exporter.” Itsinterpretationisillogical because the drafters established adetailed set of rules that were meant
to ensure that unexamined firms are not unfairly prejudiced if they are not included in an AD investigation.
The idea that the drafters would have created detailed rules to protect “known” firms, and left “unknown”
firms subject to the application of adverse facts available, isimplausible at best.

4.149 The AD Agreement protects both known firms and unknown firms. It does this by requiring
authorities to send their questionnaire to firms that are included “in the investigation,” and by restricting the
application of margins based on the facts available to cases where a firm is sent the questionnaire, is warned
about the consequences of not responding, but neverthelessfails to provide the necessary information. If an
authority does not take these steps, then it cannot claim to be including the firm “in the investigation,” and the
firm is entitled to a neutral all other's rate calculated in accordance with Article 9.4 of the AD Agreement.

4.150 Mexico arguesthat Article 9.4 only applies when the authority limits its investigation to a subset of
exporters.  But Mexico did limit its investigation by choosing not to send its questionnaire to
The Rice Company. It aso did so by failing to consult the pedimento data held by Mexican Customs, when it
chose not to reference public data that would have identified every producer of the subject product in the
United States, and when it chose not to ask the petitioner whether the two firmslisted as “known” exporters
in the petition were truly the only exporters or producers that the petitioner knew of. Mexico’s submission
does not contest several of the United States' claims addressing its treatment of Producers Rice and the
unexamined firms.

(f Claims Regarding the Foreign Trade Act and Article 366 of the FCCP
4.151 Maexico argues that treaties are self-executing under Mexican law and that it must apply itslawsina

way that is consistent with its treaties. This is beside the point if Mexico's laws mandate
WTO-inconsistent action.



WT/DS295/R
Page 28

4.152 Thefirst statutory provision at issue is Article 53 of the Foreign Trade Act, which sets amandatory
deadline of 28 working days for interested parties to respond to Mexico's AD questionnaire, and counts the
28 days from the date of publication of the initiation notice. Mexico argues that it would be “illogical” to
provide the full 30 days to interested parties that are not initially sent the questionnaire. The issue for the
Panel isquite clear: IsMexico correct that Articles6.1.1 and 12.1.1 only apply when an authority “sends’ the
guestionnaire to an interested party? Or is the proper interpretation that both provisions count the 30 day
deadline from the date of receipt?

4.153 The second statutory provision at issuein thisdisputeis Article 64 of the Foreign Trade Act. Article
64 requires Mexico to apply the highest level of facts available to firms that do not export during the POI or
that do not “appear” in its investigation. Mexico argues that Article 6.8 of the AD Agreement permits a
Member to apply the facts available to a party that fails to provide necessary information, and Mexico is
thereforejustified in applying the facts available to firms that have no shipments during the POI or that do not
“appear” in the investigation. Mexico’'s argument is based on a partia citation of a portion of Article 6.8
without reference to any of the other provisions of the AD Agreement, including Article 6.1 and paragraph 1
of Annex Il.

4.154 Mexico argues that Article 64 is not inconsistent with Article 9.4 of the AD Agreement because
Article 9.4 requires Members to exclude margins that are based on the facts available. Mexico misses the
point. Article 64 isinconsistent with Article 9.4 of the AD Agreement, because Article 64 requires Mexico to
apply factsavailable-based marginsto firms that should have received aneutral “all others” margin calculated
in accordance with Article 9.4.

4.155 Mexico's argument with respect to paragraph 1 of Annex Il ignores that an authority must “ specify
in detail the information required” and “ensure that the party is aware” of the consequences of not providing
the information, before it may apply the facts available. Its argument that paragraph 7 of Annex |1 permitsa
“less favourable” result if afirm refuses to cooperate ignores that by requiring Mexico to always apply the
highest level of facts available, Article 64 precludes taking cooperation into account. It does not contest that
Article 64 of the Foreign Trade Act breaches Article 9.5 of the AD Agreement or Article 19.3 of the SCM
Agreement.

4.156 Thethird provision at issueisArticle 68 of the Foreign Trade Act, which mandates abreach of WTO
rules for two reasons. first, it requires Mexico to review firms that were found not to be dumping or
receiving subsidies; and second, it mandates that Mexico require firms seeking reviews to demonstrate that
the volume of their exports was “representative.”

4.157 Articles 5.8 of the AD Agreement and 11.9 of the SCM Agreement require authorities to exclude
firmsfrom AD and CVD measuresif the authorities find that the firms are not dumping or receiving subsidies.

If afirm is excluded from the measure, then there is no basis to subject the firm to areview. Yet Article 68
requires such reviews. Therefore, it breaches Articles 5.8 and 11.9. Moreover, a proper textual analysis of
Articles9.3 and 11.2 of the AD Agreement, and Article 21.2 of the SCM Agreement demonstrates that afirm
that meetsthe criteriain those provisions has aright to obtain areview. Sincethose conditions do not include
showing that import volumes were “representative,” Article 68 of the Foreign Trade Act— by imposing that
condition — breaches Articles 9.3, 11.2, and 21.2.

4.158 The fourth provision at issue is Article 89D of the Foreign Trade Act, which mandates that firms
seeking expedited reviews demonstrate that the volume of their exports was representative. The ordinary
meaning of the text of the provisions demonstratesthat afirm that meetsthe criteriain those provisions has a
right to obtain an expedited review. Those conditions do not include showing that import volumes were
“representative.” And Article 89D breaches Article 9.5 of the AD Agreement and Article 19.3 of the
SCM Agreement because it only allows producers (and not non-producing exporters) to obtain reviews.

4.159 Thefifth provision is Article 93V of the Foreign Trade Act, which requires Mexico to impose fines
on importers that import certain goods subject to an AD or CVD investigation. Article 93V is inconsistent
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with Articles 18.1 of the AD Agreement and 32.1 of the SCM Agreement because it is a non-permissible
specific action against dumping. Mexico has not contested that Article 93V is “specific” to dumping or
subsidization; “against” dumping or subsidization; and not “in accordance with the provisions of

GATT 1994,” asinterpreted by the AD and SCM Agreements. Mexico's only defenceisto arguethat it has
discretion not toimpose the fine. But, although Article 93V gives Mexico discretion to determine whether the
factual predicates for applying afine exist, it mandates the application of afine if they do.

4.160 Thefina set of provisionsat issue are Article 366 of the FCCP and Articles 68 and 97 of the Foreign
Trade Act. They are inconsistent “as such” with the AD and SCM Agreements because they preclude the
Mexican authorities from conducting reviews of AD and CVD measures during judicial proceedings. Article
366 states that a proceeding “ shall be suspended” pending resolution of another matter. By precluding Mexico
from conducting reviewsin this manner, Article 366 isinconsistent with Articles 9.3, 9.5, and 11.2 of the AD
Agreement, and Articles 19.3 and 21.2 of the SCM Agreement.

4.161 Mexico's submission does not even address the United States' claim that Articles 68 and 97 of the
Foreign Trade Act breach Article 11.2 of the AD Agreement and Article 21.2 of the SCM Agreement. Asfor
the fact that Articles 68 and 97 breach Article 9.5 of the AD Agreement and Article 19.3 of the
SCM Agreement, Mexico asserts that those provisions allow a Member to wait as long as it likes before
initiating an expedited review, if it conducts the review promptly once it initiates. Mexico's argument
contradicts the text of Articles 9.5 and 19.3.

4.162 Mexico does not contest that Articles 68 and 97 of the Foreign Trade Act preclude Mexico from
conducting reviews of measures under Article 9.3.2 of the AD Agreement while judicia reviews of the
measures are underway. It argues instead that its approach is permissible because the duties are not
“definitive” until the judicia review is complete. Mexico iswrong on the facts.

2. Closing statement

4.163 Asthe United States noted in its oral statement, Mexico’s submission had failed to rebut the United
States' prima facie case that Mexico has breached its WTO obligations in numerous ways. Mexico’s ord

statement yesterday was quite similar to its written submission, and aso did not rebut the United States' prima.
facie case.

4.164 Becausethe United States' oral statement addressed the content of Mexico’ swritten submission, and
because Mexico's oral statement was quite similar to its written submission, it has only a few additiona
comments to make today.

4.165 Thefirst point pertainsto Mexico’ srequest for apreliminary ruling. The United States addressed all

of the pointsthat Mexico raised yesterday, in the United States' written response. The United States filed that
response on 7 May. The United States would like to make one additiona point, however, pertaining to
Mexico'sargument that it was prejudiced becauseit only received the Spanish-language version of the United
States' written submission on 16 April, aweek before its written submission was due. If there were merit to
this claim, one might have expected that Mexico’s oral statement would have set out the new arguments that
Mexico did not have time to include in its written submission. Mexico has had the
Spanishtlanguage version of the submission of the United Statesfor at least amonth. The fact that Mexico’s
oral statement did not differ much from its written submission suggests that it was not prejudiced by the date
it received the trandation of the submission of the United States.

4.166 The second point pertainsto Mexico's use of the facts available in assigning an anti-dumping margin
to Producers Rice. Mexico argued yesterday that its application of the facts available was justified because
Producers Rice had what Mexico described as an “obligation” to present the information that Mexico needed
to conduct amargin. But Producers Rice demonstrated to Mexico that it had no shipments during the POI.
There was nothing more that Producers Rice could have given to Mexico. It isnot objective or unbiased for
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an authority to apply an adverse anti-dumping margin to a firm that was unable to provide information that
does not exist.

4.167 The United States would aso like to address Mexico's comment yesterday that Articles 68 and 89D
of the Foreign Trade Act do not require firms seeking reviews to demonstrate that the volume of their sales
was representative. The United States is confused by Mexico’'s argument. Article 68 reads. “[t]he Party
requesting a review shall satisfy Economia that the volume of exports to Mexico during the review periodis
representative.” Article 89D contains virtually identical text. The provisions speak for themselves.

4.168 Ontheissue of Article 93V of the Foreign Trade Act, Mexico argued that the application of finesis
discretionary, and that proof of thisfact isthat it has never, in fact, applied such afine. Thisproves nothing,
because Mexico has not pointed to any case where it found that the conditions for imposing afine were met,
and yet it decided not to impose one. The text of the provision itself is mandatory.

4.169 Findly, the United States will comment further on the Panel's questions about the
mandatory/discretionary issue, and the relevance of that issueto Mexico slaws, inits response to the Panel's
guestions and in the United States' second written submission.

D. FIRST ORAL STATEMENT OF MEXICO

4.170 The following summarizes Mexico's arguments in itsfirst oral statements:
1. Preliminary ruling

@ Ambiguities of the United States

4.171 Firdtly, the fact that Mexico did not, at the preliminary stage, contest certain claims by the
United States does not mean that Mexico accepts that the United States met the formal requirements.

4.172 Mexiconotes that the United States asserts that Mexico confuses what isaclaim (reclamacion) with
what is an argument (argumento). Thisis not correct. The United States' claimswere not set out clearly or
simply refer to irrelevant provisions. Mexicodid not suggest that the United States should have put forward
arguments in its request for the establishment of a panel.

4,173 TheUnited States' request is ambiguousin at least threeinstances. Firstly, the United Statesis highly
ambiguous when it alleges a violation of Article VI of the GATT 1994 as it does not specifically indicate to
which paragraphsit is referring and proposes unrealistic methods to make good the omission. Secondly, the
United States refers to Article 4.1 of the AD Agreement, even though thisisin no way related to the rest of
the claim. Thirdly, the "narrative description" given by the United States in sections 1(g) and 1(f) of the
request for the establishment of a panel has no relevance to the legal bases claimed.

(b) Damage requirement in procedural violations

4.174 The United States wrongly argues that at the current stage of the proceedings (i.e. the panel stage),
Mexico has not shown how the violations caused by ambiguity have affected it. Firstly, thereisno provision
laying down such a requirement. Secondly, arguendo that such a requirement existed, at the present
procedura stage it isimpossible to determine the effect. Thirdly, also arguendo that a requirement existed,
the combination of factors including the ambiguities and the long delay in trandating the first written
submission of the United States, had an impact on Mexico's defence.

(©) I dentification of the measure

4.175 Article 366 of the Federal Code of Civil Procedure may be considered a measure. Nevertheless, the
United States does not understand the relationship among the Articles of various Mexican laws and
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endeavoursto remedy this by citing statements by "Mexican officials'. Article 366 isameasure that bears no
relation to the anti-dumping proceedings and the United States tries to make good this error by using
statements by "Mexican officials’.

4.176 Alternatively, as Mexico indicated in its written submission, in the event that the Panel rgjectsits
arguments the United States did not provide a brief summary of the legal bases of the complaint sufficient to
present the problem clearly.

(d) Legal bases not included in the consultations

4.177 Initsrequest for the establishment of a panel, the United States improperly added 13 new legal bases
that were not included in its request for consultations. This is contrary to the provisions of Article 4.5 and
4.7 of the DSU and Article 17.4 and 17.5 of the AD Agreement. The United States argued that the wording of
Article 4.4 of the DSU alowed it to omit amost anything. A proper reading of Articles 4.4 and 6.2 of the
DSU, however, indicates that the legal bases of the complaint must be the same in the request for

consultations and in the request for apanel; the only thing that changesisthe level of specificity, not the lega

basis. Following the United States' criterion would lead to absurd cases.

2. Legal arguments regarding the anti-dumping investigation into imports of United States
long-grain whiterice

4.178 Mexico emphasizesthat the United States' arguments are not substantiated by the AD Agreement and
considers that the United States is trying to impose on Mexico obligations that are not covered by the
Agreement, thus violating Article 17.6 of the AD Agreement by dismissing a priori the permissible
interpretation of those provisions by Mexico.

@ Economia complied with Article VI:2 of the GATT 1994 and with Articles 1, 3.1, 3.2, 3.4 and 3.5 of
the AD Agreement with regard to the establishment of the Period of Investigation

4.179 Economia complied with Articles 1, 3.1, 3.2, 3.4 and 3.5 of the AD Agreement and Article V1:2 of
the GATT in the anti-dumping investigation into imports of long-grain white rice from the United States by
correctly establishing the periods of investigation (for dumping purposes) and analysis (for determination of
injury), as a result of an objective examination based on positive evidence.

4.180 Inthe request for the establishment of a panel, the United States set out arguments on Articles 1 of
the AD Agreement and V1:2 of the GATT 1994 that were not the subject of consultations, violating Articles
4.5 and 4.7 of the DSU and 17.4 of the AD Agreement; therefore, its claims should be dismissed.

4.181 With regard to determination of the period of investigation, the AD Agreement does not contain any
provision establishing how remote that period should be. Since it is impossible to violate an obligation that
does not exist, Mexico did not contravene Article 3.2 of the AD Agreement in fixing that period.
Furthermore, in the course of the investigation, no exporter put forward objections or evidence sufficient to
changeit.

4,182 Economiacomplied with Article 3.1, 3.2 and 3.4 of the AD Agreement by conducting an objective
examination, based on positive evidence of the volume of the imports, their effect on prices, and relevant
economic factors and indices. Moreover, the final determination indicates that during the period analysed
dumped imports caused injury to the domestic industry.
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(b) Economia complied with Aticles 1, 3.1, 3.5 and 6.2 of the AD Agreement with regard to the
establishment of the period analysed

4.183 Intherequest for the establishment of apanel, the United States included arguments on Articles 1 of
the AD Agreement and VI of the GATT 1994 that were not the subject of consultations, thusviolating Articles
4.5 and 4.7 of the DSU and 17.4 of the AD Agreement.

4.184 The periods of investigation and analysis were established correctly and Economia carried out an
objective examination based on positive evidence, making sure that the parties had an opportunity to defend
their interests in accordance with Article 6.2 of the AD Agreement.

4185 The AD Agreement does not indicate how the period of anaysis should be included in an

anti-dumping investigation, therefore Economiadid not violate the AD Agreement, which does not prohibit the
comparison of periods equivalent to the period of investigation in order to determineinjury. In this particular
case and in order to prevent distortion, the factors listed in Article 3.4 of the AD Agreement that related to the
period of investigation were compared to similar periods in 1997 and 1998, and this is not inconsistent with
the AD Agreement.

4.186 The United Statesindicatesthat the spring/summer (October -December) season yield of paddy riceis
greater than the fall/winter (June—July) yield and, consequently, domestic production of long-grainwhiterice
is greater in the former than in the latter.

4,187 Mexico set the period of analysis as March to August 1997, 1998 and 1999, in order to maintain the
objectivity of theanaysis. When thereisadrop in domestic production of paddy rice, domestic producers of
long-grain white rice rely on imported paddy rice, so the domestic production of the product investigated
remained virtually constant in 1997, 1998 and 1999. The United States' argument is therefore without
foundation inasmuch as domestic production of this product does not depend on domestic production of
paddy rice.

4.188 Intheanaysisof injury and the causal relationshipwith dumping, al relevant evidence was examined
and, therefore, there was no breach of Article 3.5 of the AD Agreement. Consequently, it cannot be argued
that, as a result of this violation, Article 6.2 of the AD Agreement was aso violated. In compliance with
Article 6.2 of the AD Agreement, a public hearing was held and interested parties were given the opportunity
to meet with parties having adverse interests, moreover, the exporting companies subsequently presented
their arguments in relation to what occurred during the hearing.

(c) Economia conducted its injury analysis in accordance with Articles 3.1, 3.2, 3.4, 3.5, 6.8 and 12.2
and Annex |1 of the AD Agreement

4.189 Initsrequest for the establishment of apanel, the United States included arguments on paragraphs 1,
3,5, 6 and 7 of Annex Il to the AD Agreement that were not the subject of consultations, thus violating
Articles 4.5 and 4.7 of the DSU and 17.4 of the AD Agreement.

4.190 Economiabased itsinjury determination on positive evidence and on an objective examination of the
effect on prices, the volume of imports, the impact on domestic prices and relevant economic factors,
properly using the best information available and giving sufficient detail of its findings and conclusions on
issues of fact and law. It thuscomplied with Articles3.1, 3.2, 3.4, 3.5, 6.8 and 12.2 and Annex || of the AD
Agreement.

4.191 Theinvestigating authority of aWTO Member complieswith Article 3.1of the AD Agreement when:
(a) It bases itself on affirmative, objective, verifiable and credible evidence; and (b) it gathers and evaluates
that evidence in good faith and fundamental fairness. Economia fulfilled those conditions by carrying out an
objective examination, based on positive evidence, of the volume of imports, their effect on prices for like
products and the impact on the domestic industry.
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4.192 The AD Agreement does not require any particular methodology for making price comparisons and
evaluating effects on prices, and this was recognized by the United States in paragraph 90 of its first
submission. Aninvestigating authority may, therefore, conduct its analysisin the manner it deems appropriate
provided that it bases itself on positive evidence and makes an objective examination, as Mexico did.

4.193 The United States does not put forward a clear and detailed allegation or any supporting evidence
regarding the information sources used by Economiato carry out its analysis, thus failing to discharge its
burden of proof, as determined by the Appellate Body in US— Wool Shirts and Blouses. Furthermore, it is
sufficient to state that, in its analysis, Mexico did not violate the AD Agreement.

4.194 Inaddition, the AD Agreement does not establish an obligation to send questionnaires to purchasers,
and the investigating authority did not consider it necessary to do so. It istherefore wrong to maintain that
Mexico failed to act in compliance with the Agreement.

4.195 With regard to the import declarations (pedimentos), it should be emphasized that these are not
availableto theinvestigating authority. Theinvestigating authority only has"list of pedimentos’, which do not
show the names or domiciles of exporters.

4196 Mexico also reiterates that the AD Agreement does not lay down any particular methodology for
analysing the volume of imports nor does it require the investigating authority to obtain more information than
that supplied by the parties. In this connection, Economia did request information from exporters and
importers on this particular point but did not obtain an adequate response®®, as can be seen in Exhibit MEX-4
to the first written submission.

4.197 Mexico repeats that Article 3.2 of the AD Agreement does not say that use of the methodology
proposed by the petitioner constitutes a breach of the AD Agreement. This methodology was used from the
outset and no objection was raised by the exporters. Once the preliminary determination had been issued, no
objection or better or aternative proposa was made.

4.198 Furthermore, Mexico submits that there is no obligation to send questionnaires to dl exporters,
importers and purchasers. Pursuant to Article 6.1.1 of the AD Agreement, an investigating authority may
send questionnaires to foreign producers and exporters, but is not obliged to send them to all. Mexico
complied with its obligations by transmitting to the United States' authorities the public notice of initiation, the
text of the application for initiation of an investigation and the annexes thereto, and the questionnaire for
exporters and foreign producers.

4.199 Moreover, in compliance with paragraph 1 of Annex Il to the AD Agreement, asindicated in thethird
paragraph of the introduction on the investigation questionnaire, Mexico did inform the interested parties that,
if the information required in the questionnairewas not provided, Economia's determination would be based
on the facts available. Accordingly, the United States' allegation that these points were not notified to the
exporters is without foundation.

4.200 Regarding an objective analysis of the relevant economic factors, Economia made an objective
examination in accordance with Article 3.4 of the AD Agreement. Thefinal determination containsan analysis
of all these factors; consequently, the United States' allegation in this respect is without foundation.

4.201 Furthermore, it is wrong to assert that Mexico included non-dumped imports in its evaluation of
volume, effect on prices and the impact of dumped imports on the domestic industry. Thefinal determination
shows that both the "total volume of imports" and the "volume of dumped imports* were analysed and that the
latter were the cause of the injury suffered by the domestic industry.

% Officid communications UPCI.310.01.0623, UPCI.310.01.0631 and UPCI.310.01.0632 of 23 March 2001
(Exhibit MEX -4).
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4.202 Regarding the content of the final determination, Economia considers that it sets out in ample and
sufficient detail the findings and conclusions reached on issues of fact and law relating to dumping, injury and
the causal relationship which it deemed relevant, aswell as the reasons which led the investigating authority to
impose definitive measures; consequently, Mexico asserts that it did not violate any provision of the AD
Agreement.

(d) Article 5.8 of the AD Agreement is not applicable to firms with dumping margins of zero per cent

4.203 Article5.8 of the AD Agreement cannot be used in support of the argument that firms with dumping
margins of zero per cent should be excluded from the measure because the investigation resulted in a
determination of dumping, injury and their causal relationship, which led Economiato impose definitive anti-
dumping measures. Furthermore, a zero per cent duty does not constitute a de facto
anti-dumping duty as it causes no prejudice to the exporter. Since no anti-dumping duty is being charged, it
cannot be considered that a de minimismargin exists or that an anti-dumping duty in excess of the dumping
margin is being charged, as argued by the United States.

4.204 Asto the claim that US exporterswill be subject to review and the possible application of adefinitive
measure, if those exporters do not engage in dumping, such reviews will not lead to the application of any
measure. The AD Agreement does not prohibit areview of exporterswith azero per cent dumping margin.
If the negotiators of the Agreement had determined that such exporters should not be subject to review, they
would have done so explicitly.

(e Mexico applied the facts available to Producers Riceand to the US producers and exportersthat were
not investigated in a manner consistent with the AD Agreement

4.205 Intherequest for the establishment of a panel, the United States put forward arguments concerning
Articles 1 and 9.3 and paragraphs 1, 3, 5, 6 and 7 of Annex Il of the AD Agreement and Article VI:2 of the
GATT 1994 that were not the subject of consultations, thus violating Articles 4.5 and 4.7 of the DSU and
17.4 of the AD Agreement.

4.206 The United States' argument concerning the application of adumping margin to USexporters on the
basis of the facts availableis not substantiated by the AD Agreement. Mexico considersthat the United States
is trying to impose obligations on Mexico that are not to be found in the AD Agreement; or, contrary to
Article 17.6 of the AD Agreement, it rejects a priori Mexico's permissible interpretation of the provisions of
the Agreement.

4.207 Mexico is not obliged to determine an individual dumping margin for al exporters or producers
inasmuch as Article 6.10 of the AD Agreement establishes the obligation to do so only in respect of known
exporters, which is what Economia did.

4.208 Moreover, Article 9.4 of the AD Agreement only applies when the investigating authority limits its
examination to a reasonable number of exporters or producers. Mexico did not limit its examination to a
reasonable number of exporters or producers; therefore, this Article does not apply when adumping margin
is calculated for exporters that did not export or did not participate in the investigation.

4.209 In the case of US exporters that were not investigated individually and were never included in the
investigation and/or did not provide the necessary information, Economia was obliged to apply the facts
available, in accordance with Aticle 6.8 of the AD Agreement. Mexico acted consistently with the
AD Agreement in applying the facts available to Producers Rice, because if an interested party does not
participate in the investigation or has no exports during the period of investigation, it must be considered that it
did not provide the information needed to calcuate a dumping margin. Article 6.8 of the AD Agreement
allows a dumping margin to be calculated on the basis of the facts available.
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4210 Mexico acted in a manner consistent with Annex |1 to the AD Agreement, as can be seen from the
following considerations:

@ Mexico acted consistently with paragraph 3 of Annex Il to the Agreement by applying
Article 6.8 of the AD Agreement to Producers Rice as the firm did not provide the
information needed to calculate a dumping margin and there was thus no information from
the exporter to be taken into account.

(b) Economia acted consistently with paragraph 5 of Annex Il to the AD Agreement, as
Producers Rice did not provide information that was ideal in at least one respect for the
calculation of a dumping margin.

(© In addition, Economia acted consistently with paragraph 6 of Annex Il tothe AD Agreement
because it did not reject any of the information provided by Producers Rice but accepted it
and acted in accordance with the provisions of the AD Agreement in calculating the dumping
margin applicable.

4.211 Furthermore, contrary to the United States' claim, the determinations of Economia amply and
sufficiently reflect the findings and conclusions reached on the dumping, injury and their causal relationship,
and include all the issues of fact and law considered relevant by Economia. Consequently, there was no
violation of the AD Agreement in that respect.

4212 Maexico did not levy anti-dumping duties in excess of the dumping margins. The margins were
correctly calculated by Economiaand the dutieslevied are consistent with those margins. Mexico thus acted
consistently with the GATT 1994 and the AD Agreement.

3. Complaints by the United States regarding the Foreign Trade Act

4.213 According to the report of the Appellate Body in US— Carbon Sedl, it is presumed that a Member's
legidation is consistent as such with the WTO Agreements until proven otherwise Thus, the burden of
establishing prima facie that there has been aviolation in this respect rests with the complaining party. The
United States bears the burden of proving prima facie that the Foreign Trade Act violates the WTO
Agreements, but has not done so.

4.214 The United States asserts that the Foreign Trade Actis"mandatory", without taking into account the
relationship between this legidation and international agreements. According to the Appellate Body report in
US - Corrosion-Resistant Steel Sunset Review, in the event of claims brought against legislation "as such" the
distinction between mandatory and discretionary legislation should be analysed on a case specific basis and
should not be applied in a "mechanistic" fashion.

4.215 Article53 of theForeign Trade Act is consistent as such with Articles6.1.1 of the AD Agreement
and 12.1.1 of the SCM Agreement, which provide that "[€]xporters or foreign producers receiving
questionnaires ... shall be given at least 30 daysfor reply ... . Mexico istherefore not required to grant this
time-limit to exporters that were not sent aquestionnaire. Thisis confirmed in the final report of the Panel in
Argentina— Poultry Anti-Dumping Duties. On the subject of extensions, Article 53 of the Foreign Trade Act
does not in any way prohibit the granting of extensions, and in administrative procedures US exporters have
been granted extensions when they so requested.

4216 Article 64 of the Foreign Trade Act isconsistent with Articles 6.8 of the AD Agreement and 12.7
of the SCM Agreement inasmuch as if a party does not participate in the investigation or had no exports
during the period of investigation, and consequently does not provide the necessary normal value and export
price information, the investigating authority may calculate the relevant margin on the basis of the facts
avalable.
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4.217 Likewise, Article 9.4 of the AD Agreement only applies where the investigating authority limits its
examination to a reasonable number of interested parties, in accordance with Article 6.10 of the
AD Agreement. The calculation method set out therein does not apply to exporters or foreign producers that
have not provided the necessary information or have not participated in the investigation. It cannot therefore
be claimed ? asthe United States does ? that applying Article 64 of the Foreign Trade Act meansimposing
an anti-dumping duty in excess of the dumping margin, in violation of Article 9.3 of the AD Agreement.

4.218 Article 64 of the Foreign Trade Actis consistent with paragraph 3 of Annex |l tothe AD Agreement
as it requires the investigating authority to consider all verifiable information. Thus, if an exporter fails to
provide the necessary information on the normal value and export price, then thereisno verifiableinformation
to consider. Paragraph 5 of the Annex provides that the investigating authority should not disregard the
information provided by the exporter even if it isnot ideal in al respects. In other words, if it isto be taken
into consideration, the information must be ideal in at least one respect; therefore, if no information on the
normal value and export price is provided, it cannot be taken into account.

4.219 Maexico rejects the United States' argument concerning paragraphs 1 and 7 of Annex Il to the
AD Agreement inasmuch as paragraph 1 specifies that if the interested party fails to provide the information
required, the investigating authority will be free to make determinations on the basis of the facts available,
including those contained in the application for the initiation of the investigation, and the last sentence of
paragraph 7 of the Annex provides that if an interested party does not cooperate and fails to provide the
investigating authority with relevant information, this could lead to aresult which islessfavourable to for the
interested party than if the party did cooperate. This would occur after the said information had been
compared with that available from independent sources.

4.220 Article 68 of the Foreign Trade Act isconsistent "as such" with Articles 5.8, 9.3 and 11.2 of the
AD Agreement and 11.9 and 21.1 of the SCM Agreement. Articles 5 of the AD Agreement and 11 of the
SCM Agreement apply solely to investigations and not to reviews. Once the definitive measure has been
imposed, Articles 5.8 of the AD Agreement and 11.9 of the SCM Agreement cease to apply. In any case,
reviews carried out in respect of exporters with no positive dumping margin are similar to those provided in
Article 9.3.1 of the AD Agreement.

4.221 The United States' interpretation of Article 68 of the Mexican Foreign Trade Actiswrong inasmuch
as this provision does not impose a "representativeness' requirement as a condition for the investigating
authority to conduct reviews such as those provided for in Articles 21.2 of the SCM Agreement and 9.3 and
11.2 of the AD Agreement.

4.222 Article 89D of theForeign Trade Act is consistent as such with Articles 9.5 of the AD Agreement
and 19.3 of the SCM Agreement. The United States basically puts forward two arguments: this Article applies
only to producers and not to exporters; and it requires foreign producers to demonstrate that their exports
were representative.

4.223 Mexicoreiteratesthat the provisions of the Foreign Trade Act must be applied in amanner consistent
with those of the international treatiesto which Mexico is party, as stipulated in Article 2 of the Foreign Trade
Act. Thus, Mexico confines itself to applying anti-dumping and countervailing duties as provided for in
Article VI of the GATT 1994 and in the AD and SCM Agreements.

4.224  Although Articles 9.5 of the AD Agreement and 19.3 of the SCM Agreement do not expressly so
provide, in view of their context, object and purpose, it is both natural and logical to request that a new
exporter's volume of exports during the review period be representative. If such were not the case, it would
be impossible for the investigating authority to make a proper price comparison, and it would be unable to
meet its obligation to determine an individual margin of dumping if the new exporter were to export one single
unit of the product investigated.
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4.225 Article 93.V of the Foreign Trade Act is consistent as such with Articles 18.1 of the
AD Agreement and 32.1 of the SCM Agreement. The United States has failed to prove that Article 93.V of
the Foreign Trade Act is inconsistent with the AD Agreement or the SCM Agreement. Even if the United
States had produced the relevant evidence, Mexico holds that there is no inconsistency of any kind between
Article 93.V of the Mexican law and the WTO Agreements inasmuch as Article 2 of the Foreign Trade Act
stipulatesthat all of the provisions of the Foreign Trade Act must be applied in accordance with the provisions
of international treaties to which Mexico is party. Furthermore, Article 93.V of the Foreign Trade Act does
not require the investigating authority to apply its provisions but gives Economiadiscretion to impose fines.
Thisis proved by the fact that Mexico has never imposed such fines on Members of the WTO, even though
this possibility has existed in the Foreign Trade Act since 1994.

4.226 Articles 68 and 97 of the Foreign Trade Act and 366 of the Federal Code of Civil Procedure
(FCCP) do not violate Articles 9.3, 9.5 and 11.2 of the AD Agreement and 19.3 and 21.2 of the
SCM Agreement.

4.227 With regard to Article 366 of the FCCP, the United States has failed to make a prima facie case of
violation as such of this Article; therefore, itsallegation should not be considered further by the Panel. Even
in its Exhibit US-20 there is no proof that Article 366 of the FCCP was applied.

4.228 Articles 68 and 97 of the Foreign Trade Act, by considering as definitive only anti-dumping or
countervailing duties that have not been challenged under any procedure, give interested partieslegal certainty.

On the one hand, the Foreign Trade Act allows them to guarantee the amount of the anti-dumping duties
fixed in the final determination that is subject to challenge; and on the other, it ensures that there are no
contradictory rulings by the authorities. Such legal certainty affords a guarantee for exporters, who are not
required to pay any duties while the challenge procedureisunder way. Wheretherulingisin their favour, the
security is annulled or the amounts already paid are refunded with interest.

4.229 Articles 68 and 97 of the Foreign Trade Act are not inconsistent with Article 9.3.2 of the
AD Agreement inasmuch as they do not prohibit the reimbursement of duties paid in excess. Therefund is
made promptly within the time-frame specified in the AD Agreement, once the proceedingsin question have
come to an end.

4.230 Moreover, Articles 68 and 97 of the Foreign Trade Act are not in breach of Articles 9.5 of the
AD Agreement and 19.3 of the SCM Agreement on the new exporter procedure inasmuch as none of the
provisions of the Foreign Trade Act precludes or expressly prohibits such a procedure. The requirementin
the AD Agreement is that a new exporter procedure, once initiated, should be carried out promptly (or
expeditioudly in the words of the SCM Agreement). There is no requirement to initiate the new exporter
procedure immediately after an application for such a procedure has been made.

E. SECOND WRITTEN SUBMISSION OF THE UNITED STATES
4.231 Thefollowing are the United States arguments in its second written submission:
1. I ntroduction

4.232 Mexico's imposition of an anti-dumping measure on long-grain white rice from the United States
breached numerous provisions of the AD Agreement and the GATT 1994. Severa provisions of Mexico's
Foreign Trade Act and its Federal Code of Civil Procedure (“FCCP”) are inconsistent with provisions of the
AD Agreement and the SCM Agreement.

4.233 Maexico's responses to the United States claims have barely addressed the substance of the
arguments of the United States. Instead, Mexico has mostly replied with broad assertions that the AD and
SCM Agreements create no obligations with respect to the issues that the United States has raised, and that
Mexico has freedom to do whatever it wants. Mexico isincorrect. The AD and SCM Agreements do place
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obligations on Mexico, and Mexico has failed to rebut the prima facie case of the United Statesthat Mexico
has breached these obligations.

2. Economia’s use of a stale Period of Investigation
@ Mexico is unable to justify Economia’ s use of a stale POI

4.234 The purpose of ananti-dumping investigation is to determine whether a domestic industry is presently
injured (or threatened with injury) by dumping that ispresently occurring. Therefore, an authority must seek
to base its determinations of dumping and injury on a period that includes the most recent available
information. If an authority chooses instead to examine information that does not include the most recent
available information, it must be able to justify its approach and explain why its determinations are objective,
unbiased, and based on positive evidence.

4.235 Mexico'sresponseto the Panel’s question 2(c) has confirmed that Economiahad no justification for
its decision to base its injury determination on stale data, except that it selected the POI that the petitioner
asked it to examine. It took this approach even though the foreign respondents and the importers objected.
Mexico has also confirmed that Economia did not seek to use a POI that ended as close to the initiation date
as practicable.

4.236 Furthermore, Mexico has not contested that Economiatook no stepsto update the injury information
after it initiated its investigation, with the result that its final determination of injury was based on data that
was three to five years old.

4.237 Mexico'ssole defenceon thisissueisthat it interpretsthe AD Agreement as placing no limits on the
age of theinformation that an authority may use in reaching its determinations of dumping and injury, and that
Economia is under no obligation to obtain the most recent information available when it conducts its
investigations. Mexico is wrong.

(b) Aninvestigating authority must base itsinjury investigations on a period that includes the most recent
available information

4.238 Numerous provisionsin the AD Agreement and the GATT 1994 illustrate the need for authorities to
base their injury investigations on a period that includes the most recent available information. For example,
Article 3.7 of the AD Agreement requires an authority to base a threat determination:

on facts, and not merely on allegation, conjecture or remote possibility. The change in
circumstances which would create asituation in which the dumping would cause injury
must be clearly foreseen and imminent.

4.239 If an authority fails to evaluate data that includes the most recent available data, it will not bein a
position to make judgments about situations that are imminent; at most, it will be able to make predictions
about situations that might have been imminent at some time in the past.?® Thus, Article 3.7 of the
AD Agreement presumes that the authority is making its determination based on data that include the most
recent available information.

4.240 Similarly, Article 3.4 of the AD Agreement requires an authority to evaluate all relevant economic
factors, including actual and potential declinein sales, profits, etc., and actual and potentia negative effectson

% gmilarly, footnote 10 to Article 3.7 states that one situation that might support an affirmative finding of
threat of material injury is where “there is convincing reason to believe that there will be, in the near future,
substantially increased importation of the product at dumped prices.” Anauthority will only bein aposition to make
predictions about the “near future” if it is basing those predictions on information that includes recent data.
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cash flow, inventories, etc. The term “potential” refers to the future, and implies that the authority is
evaluating data that includes information that is as current as possible.

4.241 Inaddition, Article VI:1 of the GATT 1994 states that dumping “is to be condemned if it causes or
threatens materia injury,” and Article VI1:6(a) states that a contracting party may only levy an anti-dumping
duty if it finds that the dumping is such as to cause or threaten material injury (emphasis added). Both of
these provisions imply that the injury is occurring in the present (or threatening to occur in the near future).
An objective authority will only bein a position to make determinations about the present, or the near future, if
it is examining a period that includes the most recent data available.

4.242 Thenecessity for an authority to consider events that happened in the past does not give an authority
free rein to choose which part of the past to consider. In the rice investigation, Economia made no effort to
collect information for the period between the end of the POl and the initiation of the
anti-dumping investigation or to update its data thereafter. The fifteen-month gap between the end of the POI

and the date of initiation and the nearly three-year gap between the end of the POI and the final determination
means (1) Economia s examination of volume and price effects was not objective or based on positive
evidence as required by Articles 3.1 and 3.2 of the AD Agreement; (2) Economia’s examination of “all

relevant economic factors’ having abearing on the state of the domestic industry was not objective or based
on positive evidence as required by Articles 3.1 and 3.4 of the AD Agreement; and (3) Economia’'s
determination that the dumped imports were “causing” injury to the domestic industry was not objective or
based on positive evidence as required by Articles 3.1 and 3.5 of the AD Agreement.

3. Economia’s limitation of its examination of injury

4.243 Economiad's decision to allow the petitioners to set the POI for its dumping anaysis as March -
August 1999 and itsfocus on only March to August of 1997, 1998, and 1999 for itsinjury analysisresulted in
breaches of Articles 1, 3.1, 3.5, and 6.2 of the AD Agreement.

4.244  Firdt, the sole reason for Economia’s decision to base its dumping analysis on the March to August
time period was that the petitioner requested it to examine that period. Moreover, instead of using a neutral
approach, Economia always assumes that the POI that the petitioner suggests is appropriate; if the foreign
respondents disagree, it places the evidentiary burden on them to demonstrate that it should use another period
instead. Moreover, when the respondents in the rice investigation did come forward and object to the POI,
Economia summarily rejected their concerns.>’ Contrary to Mexico's assertion, footnote 4 of the AD
Agreement is not relevant, because it merely addresses the determination of whether sales have been made
below cost over an extended period of time.

4.245  Second, the sole reason for Economia’ s decision to base its injury analysis on the March to August
time period was that the petitioner requested it to examine that period. Mexico's statement that Economia
conducted its injury analysis on the basis of the “period selected by the petitioners’ speaks volumes. The
petitioner requested Economiato examine the March to August time period specifically because the petitioner
believed imports were concentrated in that period, and Economiainitiated the case on that basis. An objective
and unbiased authority would not have done so.

4.246 Third, Mexico has rejected the idea that Economia took “seasonality” into account in making this
decision. Therefore, there are absolutely no groundsto conclude that concerns about seasonality justified the
approach that Economia took.

4.247 Fourth, Economiadid collect datafor every month in the three-year injury POI; it smply chose not to
examine half of that information. By contrast, a proper injury analysis looks at the evidence for the entire
POI. The fact that the non-examined half of each of the three years reflects a large portion of domestic
production makes it vital for an authority to examine evidence for the entire POI.

7 See, e.g., Preliminary Determination, para. 66 (Exhibits US-14& 15).
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4.248 The Appellate Body made a similar point in US— Hot-Rolled Steel, when it found that an authority
could not objectively examine a domestic industry if it focused on just one part of that industry. As the
Appellate Body stated:

Different parts of an industry may exhibit quite different economic performance during any
given period. Some parts may be performing well, while others are performing poorly. To
examine only the poorly performing parts of an industry . . . may give a misleading
impression of the data relating to the industry as a whole, and may overlook positive
developmentsin other parts of the industry. Such an examination may result in highlighting
the negative datain the poorly performing part, without drawing attention to the positive data
in other parts of the industry.

4.249 In sum, “an examination of only certain parts of a domestic industry does not ensure a proper
evaluation of the state of the domestic industry as awhole, and does not, therefore, satisfy the requirements
of ‘objectiv[ity]’ in Article 3.1 of the Anti-Dumping Agreement.”

4.250 The Appellate Body’ s observations are equally valid with respect to the examination of the entirety of

the injury datarelating to an industry. The economic performance of adomestic industry may vary over the

course of ayear. To examine only one part of the year may overlook positive developments in other parts of

the year, and thus give a misleading impression of the data relating to the condition of the industry asawhole.
Yet this is exactly what Economia did.

4.251 Moreover, ignoring the evidence for half of each of the three years of the POI precluded Economia
from conducting an objective examination of the causal relationship between the dumped imports and any
injury to the domestic industry. Economia's approach ensured that its examination was not based on all

relevant evidence before it, as Article 3.5 of the AD Agreement requires.

4, Economia’s conduct of itsinjury analysis

4.252 Economia’s injury analysis breached Articles 3.1, 3.2, 3.4, 3.5, 6.8, 12.2, and Annex Il of the
AD Agreement on at least four different grounds.

4.253 Mexico's response to the Panel’s questions further demonstrates that Economia breached
Articles 3.1, 3.2, and 6.8 of the AD Agreement, aswell as Annex |l, by failing to collect the information on
price effects and volumes that it needed to conduct its injury analysisin an objective manner and to base its
determinations on positive evidence.

4.254 To be specific, Mexico has confirmed that numerous types of non-subject rice entered during the
POI under tariff heading 1006.30.01 of Mexico’ stariff schedule, and its answers demonstrate that Economia
failed properly to separate the subject imports from the non-subject imports before it conducted its injury
analysis.

4.255 Mexico arguesthat Economiadid separate the subject imports from the non-subject imports, and that
it used several methodologiesto do so. In actuality, however, the only methodology that Economiaused was
the flawed procedure supplied by the petitioner. The petitioner’s methodology was based on a flawed
statistical procedure that focused on isolating imports of short-grain and medium-grain rice using monthly
average prices for those productsin the US market, that arbitrarily assumed that any rice that entered Mexico
above a certain price had to be short-grain or medium grain and could not belong-grain whiterice, and that
did not even address the question of how to separate imports of glazed rice and parboiled rice, which were
also not part of the subject product.?® Moreover, even that analysisis applied only to 1999. Economiasmply

% |n fact, paragraphs 229-232 of the final determination, setting out Econorria’ s methodology, make no
reference to any attempt to separate out glazed rice and parboiled rice.
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guessed at import levels for 1997 and 1998.%° Furthermore, Mexico is mistaken in claiming that Economia
also sought to base its injury determination on information obtained from the exporters. In actuality,

Economiaonly sought volume and value information from Farmers Rice, Riceland, The Rice Company, and
Producers Rice.

4.256 Mexico is also mistaken in claiming that Economia sought to separate the subject imports from the
non-subject imports using information on the total volume of imports from the United States. The fact that
the import data contained both subject and non-subject merchandise in tariff heading 1006.30.01 is what
created the need to separate the two in the first place.

4.257 Finally, Mexico has confirmed that Economiaignored one reliable and neutral method that would have
alowed it to collect the information that it needed to conduct an objective examination of the injury factors,
and to base its determination on positive evidence — namely, consulting the pedimentos.

4.258 Mexico confirms that the pedimentos identify the volume and value of each import. Thus, it is
indisputable that Economia could have used the pedimentos to obtain volume and value data that would have
been specific to the subject merchandise, and substantially more accurate than the information on which it
relied.

4.259 Mexico argues that the description field in the pedimentos does not necessarily describein sufficient
detail the product being imported, and that Economia would have needed to consult the invoices in cases
where the description was not sufficiently precise. The invoices, however, are attached to the pedimentos.
Moreover, even if Economiahad only used the pedimentosthat specifically identified the imports aslong-gan
whiterice, it still would have had a substantial amount of precise data on volumes and values that it could
have used in its determinations.

4.260 Mexico also arguesthat it would have been “impractical” to consult each and every pedimento. Even
if Economia had only consulted a representative sample, however, it still would have had better data that it
could have used in performing its analyses.

4.261 In addition, Mexico confirmed that the pedimentos identified the exporter and importer for each
shipment. Thus, if Economiahad consulted the pedimentos and encountered questions about the content of a
particular shipment, it could have consulted either party, confirmed the nature of the merchandise, and
ensured that it had accurate information on volumes and values. Alternatively, since the pedimentos listed the
names and addresses of the exporters and importers, Economia could have simply sent them its questionnaire,
and asked them to provide the necessary information. Economia failed to do so.

4.262 Finally, the Panel may wish to keep in mind the evidence that the United States submitted in response
to question 17 from the Panel, which demonstrates that Mexico has been willing to use the pedimentos to
benefit domestic industries seeking the imposition of anti-dumping measures. Mexico has gone so far asto
release actual pedimentos to its domestic industry, and has alowed them to use the pedimentos to support
their allegations of dumping and injury.

5. Economia’s failure to exclude Farmers Rice and Riceland from the measure

4.263 Article 5.8 of the AD Agreement requires Members to exclude from anti-dumping measures firms
that areindividually examined in an anti-dumping investigation and found not to be dumping. Mexico’sfailure
to exclude Farmers Rice and Riceland from the anti-dumping measure on long-grain white rice breached
Article 5.8.

4,264 Mexico will impose an anti-dumping measure on every producer and exporter in the investigated
country as long as it finds at least one exporter to be dumping at more than de minimislevels. Thisincludes

# See Final Determination, para. 239 (Exhibits US-6& 7).
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applying the measure to producers that are investigated and found not to be dumping. Economia will not
examine whether the weighted average margin of all exporters is greater than de minimiswhen it decidesto
impose an anti-dumping measure.

4.265 The outcome of the rice investigation illustrates the consequences of Mexico's approach. By
“deeming” every exporter and producer in the investigated country as being included in the investigation and
applying an adverse, facts available-based margin to the unexamined exporters and producers, Economiawill
almost certainly find at least one firm to be dumping in every anti-dumping investigation, and thusit will never
find a basis to terminate an investigation due to “ de minimis’ dumping margins. Mexico’s interpretation of
Article 5.8 reads the de minimis dumping language out of the AD Agreement.

4.266 Mexico sinterpretation of Article 5.8 failsto take into account that the second and third sentences of
Article 5.8 refer to the “margin” of dumping being de minimis The Appellate Body has interpreted the term
“margin” in Article 9.4 of the AD Agreement asreferring to the “individual margin of dumping determined for
each of the investigated exporters and producers’ of the investigated product. Nothing in the text of Article
5.8 of the AD Agreement suggests that the term “margin” should be interpreted differently in Article 5.8 than
in Article 9.4.

4.267 Thefourth sentence of Article 5.8 of the AD Agreement provides contextual support for the view of
the United States. That sentence states that the “volume” analysisisnormally done on a country-wide basis.
The absence of similar language suggesting that the dumping analysisisto be done on a country-wide basis
supports the conclusion that the de minimis standard is to be applied on a company-specific basis.

4.268 The EC clamsthat theterm “country” isused in various placesin the AD Agreement and the GATT
1994, and that the concept of dumping involves a “strong connotation of a country-wide assessment.” In
actuality, however, the concept of dumping involves a strong connotation of firm-specific assessment.
Several provisions of the AD Agreement support this view.

4.269 Moreover, thereisno “internal inconsistency” involved in terminating an anti-dumping investigation
on afirm-specific basis, and no risk that doing so will lead to “parallel” investigations. Nor will interpreting
Article 5.8 to require the exclusion of firmswith zero margins of dumping require or lead to “ several company
specific cases or investigations.” On the contrary, an authority can conduct a singleinvestigation of multiple
firms, and then terminate its investigation with respect to specific firms by excluding firms that were
investigated and found not to be dumping from the measure.

6. Economia’s application of an adverse “Facts Available” dumping margin
@ Economia should have taken steps to investigate additional exporters

4.270 Mexico has confirmed that the pedimentosidentify the exporters of the subject merchandise, and that
Mexico therefore knew the identity of every exporter of the subject merchandise to Mexico during the POI.
Economia sfailureto review the pedimentosto obtain the contact information for the exporters or to take any
other steps to investigate more than just the two exporters that the petitioner designated in the petition was
neither objective nor unbiased.

4.271 First, Mexico's argument that examining the pedimentos would have caused a“significant delay” in
the initiation of the investigation is not credible. Economia only investigated dumping for March to August
1999, so even under Mexico’ s theory, reviewing the pedimentos would have taken approximately two weeks
at most. It took Economia six months to initiate the investigation; the need to spend two weeks to gather the
information it needed to contact the “known™ exporters would not have dissuaded an objective and unbiased
authority.
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4.272 Second, Economiacould have chosen instead to take other stepsto identify additional exporters. For
example, if Economia had consulted the Rice Journal, it would have obtained the names, addresses, and
phone numbers for every rice miller in the United States.

4.273 Third, Mexico mischaracterizes the argumentsof the United Stateson thisissuewhen it claimsthat it
was under no obligation to identify dl of the exporters of long-grain white rice in the United States. The
United States agrees that there is no such obligation. On the contrary, the second sentence of Article 6.10
explicitly permits an authority to limit itsinvestigation. Therefore, Economia only needed to identify enough
exporters to allow it to take either approach. An objective and unbiased administering authority would have
done so.

4.274 Fourth, Economia sfailureto conduct a proper investigation of the known exporterswas particularly
biased and non-objective because of the consequences for the firms that it did not individualy investigate.
Economia treated every exporter or producer in the United States as being included in the investigation. It
then applied an adverse, facts available-based margin taken from the petition to any firm that did not learn of
the investigation on its own and appear at the clerk’s office in Mexico City to obtain a copy of the
guestionnaire. Given the negligible consequences for the petitioner of adight delay ininitiation, an objective
and unbiased authority would have taken the necessary time to ensure that the due process rights of the
foreign respondents were adequately protected.

4.275 Findly, Economia did not satisfy itself as to the accuracy of the petitioner’s listing of only two
exporters, as Articles 5.3 and 6.6 of the AD Agreement require. Although Economia used the listado datato
check the volume and value data that the petitioner submitted, it was not able to use that source to confirm the
identity of the exporters, and it did not check the pedimentos.

(b) Mexico is misinterpreting the relevant requirements of the AD Agreement

4.276 Economia also breached the AD Agreement and the GATT 1994 by applying an adverse, facts
available-based margin taken from the petition to Producers Rice and the unexamined exporters and
producers. Mexico's only response to the claims of the United States has been to argue that the
AD Agreement creates no obligations with respect to “unknown” exporters and producers, or exporters that
had no shipments during the POI, and that Article 6.8 of the AD Agreement authorized it to apply adverse
facts available to such firms. Mexico even claimsthat an authority only needs to consider the exporters that
are “known” to the petitioner, and not those known to itself. Mexico’s interpretation is incorrect.

4.277 Theillogic of Mexico’s interpretation can perhaps best be seen by considering the response that the
EC provided to the Panel’ s question 1(A) to the EC. Like Mexico, the EC disclaims any need for an authority
to take any steps to identify exporters other than those listed in the petition. The EC further argues that it
would be permissible for an authority to initiate an anti-dumping investigation even if the petitioner only
identifies the exporting country, and identifies no exporters or producersat al. The EC has aso agreed with
Mexico that an authority isunder no obligationswith respect to “ unknown” exporters or producers, and that it
is permissible to apply facts available-based margins to those firms.

4.278 Thus, taken to itslogical conclusion, the EC's and Mexico’s interpretation of Articles 6.10 and 9.4
and the facts available provisions would permit an authority to initiate an investigation on the basis of a petition
that did not identify any “known” exporters, publish anotice of theinitiation of ananti-dumping investigation
in its officia journal, and then send its questionnaire to nobody. Then, unless a firm learned of the
investigation on its own, entered an appearance, and obtained a copy of the questionnaire, the authorities could
apply the petition margin to the entire country without having to examine anyone. While this outcome might
be expedient for the authority (and beneficial for the petitioner), it is not consistent with the terms of the AD
Agreement.

4.279 As the United States has previously discussed, Mexico's interpretation is based on a flawed
interpretive approach that relies on partial citations of Articles 6.8 and 6.10, viewed in isolation, and divorced
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from the broader context of the overall AD Agreement. Mexico's approach iswrong. A proper interpretive
approach must take into account the entirety of the AD Agreement. This means Mexico must take into
account all of the provisions that the United States has identified in its submissions and statements, and that
Mexico has ignored to date.

4.280 Mexico must aso explain how its interpretation is consistent with Article 9.5 of the AD Agreement,
which permits certain exporters to receive an expedited review if they can demonstrate, among other
conditions, that they are “not related to any of the exporters or producers in the exporting country who are
subject to the anti-dumping duties on the product.” (Emphasisadded.) This provision appliesspecificaly to
exporters and producers who did not export the subject merchandise to the importing Member during the
POI. Mexico includes every exporter or producer of the product initsinvestigations, and it applies the anti-
dumping duties on the product to all of them (either because they receive an individual calculated rate or
because they are assigned the adverse, facts available rate taken from the petition). Therefore, because
Producers Rice and the unexamined exporters and producers are all “ subject to the anti-dumping dutiesonthe
product,” they do not qualify for an expedited review under Article 9.5 of the AD Agreement. Mexico's
interpretation reads Article 9.5 out of the AD Agreement.

(c) An investigating authority may not apply afacts available margin to an exporter that was never even
sent the questionnaire

4281 The AD Agreement prohibits an authority from applying a margin based on the facts available to an
exporter or producer that was never even sent the questionnaire. Article 6 and Annex 11 of the AD Agreement
are the provisions most relevant to this point. The Appellate Body has described Article 6 as an article that:

“establishes aframework of procedural and due process obligations.” Its provisions* set out
evidentiary rules that apply throughout the course of the anti-dumping investigation, and
provide aso for due process rights that are enjoyed by ‘interested parties’ throughout such
an investigation.”

4282 This “framework of procedural and due process obligations’ includes Article 6.1 of the
AD Agreement, which reguires investigating authorities to give interested parties “in an anti-dumping
investigation” notice of the information that they require and ample opportunity to present in writing al
evidence which the interested parties consider relevant in respect of the investigation in question. Moreover,
the Appellate Body has emphasized that Article 6.1 creates obligations with respect toindividua exportersand
producers.

4.283 Paragraph 1 of Annex I of the AD Agreement then reiterates this obligation by requiring investigating
authorities to ensurethat respondents receive proper notice of the rights of the investigating authoritiesto use
the facts available. Although Article 6.8 permits investigating authorities to apply the facts available to firms
that fail to provide necessary information, they “are not entitled to resort to best information available in a
situation where a party does not provide certain information if the authorities failed to specify in detail the
information which was required.”

4.284 Given these requirements, Economia cannot simply publish a genera notice in its Diario Oficial
announcing the initiation of an anti-dumping investigation, purport to be investigating every producer and
exporter in the subject country, and apply a facts available-based margin to any firms that do not come
forward on their own and enter an appearance in the proceeding. Rather, it must observe the procedural and
due process obligations that are contained in Article 6 and that it owes to interested parties throughout the
investigation. This means that if Economia is including a particular exporter “in an anti-dumping
investigation,” it must give notice to that individua exporter by sending the exporter a copy of the
guestionnaire, asking it to respond, and ensuring that the exporter understands that a failure to respond may
result in the application of a margin based on the facts available. If it fails to take these steps, then it cannot
apply a facts available-based margin to that exporter.
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4.285 Alternatively, an authority may chooseto limit itsinvestigation in accordance with Article 6.10 of the
AD Agreement. Inthat case, however, it may only apply aneutral “all others’ rate, calculated in accordance
with Article 9.4 of the AD Agreement, to the unexamined exporters and producers. Regardless of the
approach it chooses, an authority cannot apply afacts available-based margin to an exporter or producer that
is never sent the questionnaire.

(d) Economia breached paragraph 7 of Annex Il

4.286 Mexico concedesthat it did not observe the requirements of paragraph 7 of Annex |1 when it applied
the facts available to Producers Rice. Mexico claimsthat it was under no obligationto do so. It alsofailed to
observe paragraph 7 with respect to the unexamined exporters and producers. Similarly, thereisno evidence
on the record of the rice investigationto suggest that Economiafailed to take stepsto check the presumptions
embodied in the petition against independent data available during the investigation, or to exercise "special

circumspection” inits application of the petition margin to Producers Rice and the unexamined producers and
exporters.

7. Mexico's Foreign Trade Act and its Federal Code of Civil Procedure

4.287 Mexico haslargely agreed with the United States interpretation of the operation of thevarious articles
of the Foreign Trade Act and the FCCP at issue in this dispute; it has focused its defenceinstead on the
United States' interpretation of the relevant WTO obligations. For the most part, this defence has been
composed of broad assertions that the AD and SCM Agreements create no obligations with respect to the
matters addressed by the challenged provisions. Mexico's arguments are wrong.

4.288 Maexico hasalso argued that the United States arguments on thisissue have failed to take into account
the interrelationship between the AD and SCM Agreements and Mexico's domestic law. The United States
has previously explained why this argument is incorrect as well.

4.289 Mexico'srepliesto the Panel’ s questions have also failed to rebut the United States prima facie case.

In question 28, the Panel asks Mexico whether it would be required to amend alaw in the event that the DSB
adopted a panel report finding the law to be WTGO-inconsistent. Mexico fails to respond directly to the
question, stating only that it would be obligated to remove the inconsistency. It isnot at al clear what this
means. The important point, however, is that the stated scenario will only ariseif the Panel findsthelawsto
be WTO-inconsistent. Mexico views each of the actions that the challenged provisions require as consi stent
with itsWTO obligations; therefore, Mexico does not, as amatter of its municipa law, have any ability not to
perform the actions the challenged provisions require.

4.290 Furthermore, because Mexico sees no conflict between its WTO obligations and the actions that the
challenged provisions require, the scenario that the Panel setsout in question 29 can aso arisg, if at al, only if
the Panel itself finds the laws to be WTO-inconsistent (and the Dispute Settlement Body adopts that finding).
At that point, Mexico would be in the same position as any other Member whose laws are found to ke
inconsistent with WTO rules — it will need to determine what steps are necessary to remove the
inconsistency.

4291 Similarly, Mexico states that the WTO agreements would prevail over the Foreign Trade Act in the
event that a certain provision of the law were found inconsistent with WTO rules. Again, even if thiswere
true, the key point isthat Economiais the administrator of the Foreign Trade Act, and Economiaviews each
of the challenged provisions as consistent with WTO rules. Therefore, in Mexico’ sview, thereisno conflict,
and thus there is no basis in Mexico's municipa law for the WTO Agreement to override any of the
challenged provisions.

4.292 Inreply to the Panel’ s question 31, Mexico asserts that Article 68 of the Foreign Trade Act does not
require an exporter to demonstrate that its volume of exports was “representative” as a sine qua non for the
initiation of areview. It states that the exporter “should” make this demonstration during the course of the
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proceeding itself, however. As the United States demonstrated in its response to this same question,
Economiadoesin fact require exporters seeking reviews to make such a demonstration; Economia addresses
the issue in the initiation notice itself.

4.293 Inany event, Mexico'sargument seeksto elevate f orm over substance. Rejecting areview requestin
the course of a proceeding for a failure to demonstrate a “ representative” volume of sales is tantamount to
rejecting the review at the outset. In either event, Article 68 precludes firms from obtaining areview;
therefore, it isinconsistent as such with Articles 9.3 and 11.2 of the AD Agreement, and with Article 21.2 of
the SCM Agreement.*

4.294 Mexico's response to the Panel’s question 33 attempts to defend Article 89D of the Foreign Trade
Act by pointing to Article 47 of itsregulations. The cited provision does nothing to rebut the United States
prima facie case that Article 89D isinconsistent “as such” with Article 9.5 of the AD Agreement and Article
19.3 of the SCM Agreement. Article 47 establishes rulesfor determining the costs of production for trading
companies. It appears in the section of Mexico’s anti-dumping regulations that sets out the methodol ogies
that Economiaisto apply in calculating anti-dumping margins. It has nothing to do with the question of who
is entitled to obtain an expedited review, however. And even if it did, the hierarchy of lawsin Mexico is such
that the regulations are subordinate to the Foreign Trade Act; the decree that implemented Article 89D makes
clear that the regulations continuein effect only insofar as they are not inconsistent with the provisions of the
decree.

4.295 Finaly, Mexico seeks to convince the Panel that no issue arises from the fact that Article 366 of
Mexico's FCCP and Articles 68 and 97 of Mexico's Foreign Trade Act preclude Mexican authorities from
conducting reviews of anti-dumping and countervailing duties while ajudicia review of the underlying anti-
dumping or countervailing duty measure is ongoing, because the interested parties may post abondin lieu of
paying the duties themselves while the litigation is underway. The ability to post a bond does not ameliorate
the negative effects of the preclusion of reviews, or to remedy the WTO breaches that result therefrom.

4.296 The United States previously submitted to the Panel aletter from Economiato Sun Land, a US beef
exporter that is subject to Mexico's anti-dumping measure on certain US beef products. That measure,
imposed in July 2000, is being reviewed by a “binational panel” established under Chapter Nineteen of the
North American Free Trade Agreement. Economiadenied Sun Land’s request for areview on the grounds
that Articles 68 and 97 of the Foreign Trade Act preclude it from conducting the review while the NAFTA
litigation is underway. Although the binational panel recently remanded the beef determination to Economia
for further proceedings, the litigation continues today.

4.297 Anti-dumping duties are assessed against the importers, not the exporters or producers. Thus, itis
the importer, and not the exporter or producer, that has to decide whether it is willing to post a bond as
security against potential anti-dumping duties. After Mexico refused to conduct areview of Sun Land while
the NAFTA litigation was ongoing, Sun Land' s importer informed Sun Land that it was not willing to post a
bond with respect to any of Sun Land's beef products that are subject to the Mexican
anti-dumping measure. In addition, Sun Land was unable to find another importer willing to post abond. As
a consequence of itsinability to obtain areview and post abond, Sun Land has been effectively locked out of
the Mexican market for the products subject to the anti-dumping measure.

4.298 Thus, the preclusion of reviews causes real and substantial commercial harm to exporters that are
subject to Mexican anti-dumping measures. It also presents exportersthat are subject to Economia’ s adverse,
facts available-based petition margins with two mutually exclusive choices: they can seek judicia review of
the order itself, knowing that doing so will preclude them from obtaining an administrative review that might
reduce their margin, thus guaranteeing their exclusion from the market for aperiod of years; or they can seek

30 Mexico makesthe same assertion with respect to Article 89D of the FTA in its response to the Panel’s
Question 32. Asthe United States demonstrated in its response to Panel Question 32, Mexico’ s arguments about
Article 89D are similarly without merit, and the Panel should reject them aswell.
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an administrative review in an effort to reduce their margin, and thus forfeit any chance to challenge the
legitimacy of the order in court.3* Neither the AD Agreement nor the SCM Agreement permits a Member to
impose such a choice under its domestic law.

8. Mexico has failed to contest numerous US claims

4.299 Finally, Mexicohasfailed to date to contest — et alone rebut — numerous claims of the United States.
F. SECOND WRITTEN SUBMISSION OF MEXICO

4.300 The following are Mexico's arguments in its second written submission:

1. Complaints relating to the anti-dumping investigation on imports of long-grain whiterice
originating in the United States of America regardless of the country of provenance

@ Introduction

4.301 Mexico hereby refutes the assertions made by the United Statesat the first substantive meeting of the
Panel and reaffirmsthe arguments put forward by Mexico initsfirst written submission and its oral statement
at that substantive meeting.

4.302 Mexicoemphasizesthat itsfirst written submission, oral statement, repliesto the questions posed by
the Panel at the first substantive meeting and rebuttal submission should be considered as a whole. It also
requests the Panel that, in view of their significance, the preliminary objections raised in its first written
submission be treated on a par with the investigation itself. In this connection, the United States once again
introduces a number of arguments based on Articles that were not the subject of consultations or included in
its request for the establishment of a panel or its first submission. Mexico accordingly requests that these
arguments be dismissed.

4.303 The United States puts a tendentious interpretation on Mexico's arguments and misrepresents them,
while making claims based on a priori premises with no grounding in the AD Agreement and seeking to
impose on Mexico its own administrative practice and its own interpretation of the AD Agreement, in breach
of Article 17.6 of the Agreement.

4.304 The aforementioned points are clearly visible in the affirmations made by the United States in its
Opening Statement at the first substantive meeting and in the document entitled Answer s of the United Sates
to Questions of the Panel in Connection with its First Substantive Meeting ("Answers').

4.305 Inthisdocument, Mexico responds to the assertions of the United States in itsOpening Satement of
17 May 2004 and to a number of the replies contained in its Answers. Since many of the United States
arguments are a repetition of those set forth in its first submission, Mexico reiterates its position and makes
cross-references to its own first written submission, indicating the paragraphs in which it has already
responded to the questions raised by the United States.

4.306 TheUnited States arguments concerning the alleged inconsistency of the Foreign Trade Actwiththe
WTO Agreements are based on asingle premise, which isthe supposedly mandatory nature of the Articlesof
the Foreign Trade Act at issue. A contrario sensu, this means that if the Articles in question are not
mandatory, then they are not in any way inconsistent with the WTO Agreements.

31 In addition, if they forfeit their chance to seek judicial review and wait to seek an administrative review
instead, they run the risk that adifferent firm will request judicial review in the meantime. In that case, they will find
themselves with no remedy at all, because Mexico refuses to conduct administrative reviews of any firmif any other
firm isseeking judicial review.
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4.307 The United States has not established a prima facie case of violation of the WTO Agreements.
Mexico stresses that the provisionsof the Foreign Trade Act are consistent with these Agreements, asitsown
arguments have demonstrated.

(b) Mexico complied with Articles 1, 3.1, 3.2, 3.4 and 3.5 of the AD Agreement and Articles VI:2 and
V1:6(a) of the GATT 1994 with regard to the establishment of the period of investigation

4.308 Article VI:6(a) of the GATT 1994 was not cited in the request for consultations, the request for the
establishment of a panel or the first submission of the United States. The United States arguments in this
respect should therefore be dismissed.

4.309 Maexico believes that a clear reading of the Article is important, because no violation of the GATT
attributable to the Mexican investigating authority can be deduced from its wording since the authority applied
an anti-dumping duty after it had determined that dumped exports from the United Stateswere causing injury
to Mexico's domestic industry, as explained in paragraph 398 of the final determination.

4.310 Mexico (as indeed any other WTO Member) does not have complete freedom to do whatever it
wants and has never made any such claim. On the other hand, it does have discretion to establish the period
of investigation that it deems most appropriate. As concerns the remoteness of the period investigated, the
circumstances of each case will determine what timeframe is appropriate for the investigation.

4.311 Mexicotakestheview that it isdesirable for the period of investigation to be as close as practicable to
the date of initiation of an anti-dumping investigation but observes that there is no provision establishing any
obligation in that regard. If the period under investigation is remote and yet adequate for the anti-dumping
investigation, it should not be rejected but should be evaluated and, as appropriate, used for the purposes of
the relevant anaysis.

4.312 Mexico stresses the biased emphasis, in footnote 4 in the United States Answers, on the fact that it
set as the period of investigation the months from March to August 1999 for two reasons. (a) becausethe
petitioner so requested; and (b) because the imports of long-grain white rice were concentrated in that period.
The United States attempts to make it appear as though Mexico acted in an arbitrary and
non-obj ective manner.

4.313 Thefirst part of the United States' claim reiterates the statement made in the United States first
submission, without referring to the arguments Mexico adduced in paragraphs 55, 56 and 67 of its first
written submission to show that Mexico did not breach the AD Agreement in setting the period of
investigation in the way that it did.

4.314 As regards the second part of the claim, athough imports of long-grain white rice were indeed
negligibly higher over the periods March to August of 1999 and 1998 than during the rest of each year, this
was not the case in 1997, when imports from the United Stateswere lower in that period than during the rest
of theyear. Thus, imports of white rice from the United States increased and the comparabl e periods differed
dlightly from the rest of each year in terms of imports. The United States' argument is therefore without
substance.

4.315 Mexico observes that in paragraph 9 of its Answers the United States misrepresents Mexico's
arguments and then directs the Panel to them as it sees fit.

4.316 Ascanbenoted in paragraph 55 of itsfirst written submission, Mexico did not establish the period of
investigation in order to eliminate distortions but used, as the period of injury analysis, previous periods
comparable to the period investigated. The period of investigation was not "selected" by the investigating
authority but was suggested by the petitioner and, since no one demonstrated that it was inappropriate, the
investigating authority had no objections.
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4.317 The United States assertion in paragraph 11 of its Answers should be dismissed because thereisno
line of reasoning to be derived therefrom. 1n any event, Mexico has already stated its reasons for setting the
period of investigation in theway that it did. The United States hasfailed to establish prima facie that Mexico
committed a violation in this regard.

4.318 |n addition, as Mexico demonstrated in its first written submission and its response to question 13
posed by the Panel, there is no seasonality with respect to domestic production or the imports.

4.319 Furthermore, the United States did not respond to the Panel's first question regarding the use of
events that happened in the past, nor did it offer any opinion as to whether a period of investigation covering
12-month-old data would be inconsistent with the AD Agreement. On the other hand, the United States
emphasized that it was "not arguing that thereis a specific length of time beyond which the POI becomesper
se inconsistent with the AD Agreement”, in contradiction to the argument developed initsfirst submissionin
respect of the remoteness of the period of investigation. The United States having changed its mind, it must
be assumed that it is abandoning the argument set forth in its first submission. Mexico aso refers to its
response to question 2 posed by the Panel. The United States reply to this question is that there is no
consistent approach in Mexican practice with respect to the establishment of a period of investigation.
Mexico stressesthat, on average, there are about 10 months between periods of investigation and the initiation
of itsinvestigations.

4.320 Intheinvestigations on partialy hydrogenated fatty acid and triple-pressed stearic acid, the periods
investigated used data that were 10 months old, which demonstrates the consistency with which Economia
determines periods of investigation. On the other hand, the period did not necessarily have to be the samein
both cases, since periods of investigation should be consistent with the circumstances of each case. When a
petitioner suggests a period of investigation, the investigating authority therefore determines whether or not it
is appropriate.

(c) Economia complied with Articles 1, 3.1, 3.5 and 6.2 of the AD Agreement regarding the
establishment of the period of analysis

4.321 With regard to the comparable periods within the period of analysis, Mexico's comparison, for the
purposes of injury analysis, between the periods March-August of 1997, 1998 and 1999 was carried out in an
objective manner and on the basis of positive evidence. Mexico rdteratesthat (asany other WTO Member) it
does not have compl ete freedom to do whatever it wants, but it does have discretion to establish the period of
analysis that it deems nost appropriate, provided that it does so in a manner consistent with the AD
Agreement.

4.322 The United States held that Mexico breached Article 3.5 of the AD Agreement because Mexico failed
to consider half of the period of investigation and to explain why it was not relevant. Mexico finds no link
between the period of investigation and Article 3.5 of the AD Agreement, given that this provision relates to
the period of injury analysis. Moreover, Mexico did consider all the information relevant to the dumping
analysis within the period of investigation.

4.323 Mexico submits that the use of comparable periods eliminated any distortions that might have
occurred in the injury analysis.

4.324 Mexico failsto understand why the United States considers that Mexico had no ideawhat the state of
the industry was over the course of the period of investigation, even though it examined all the information for
the period investigated and compared it in itsentirety with the datafor previous comparable periodswithin the
period of analysis. Now, if the United States is referring to the fact that Mexico had no knowledge of the
state of the domestic industry becauseitsinjury analysis did not encompass all three yearsin question, Mexico
directs the Panel to its replies to questions 3 and 4 of the Panel relating to the first substantive meeting.
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4.325 Maexico repeats that it complied with Article 6.2 del AD Agreement, since it gave the parties every
opportunity to defend their interests. The United Statesis seeking to place on Mexico the obligation to analyse
information that was not part of the anti-dumping investigation.

(d) Economia conducted its injury analysis in a manner consistent with Articles 3.1, 3.2, 3.4, 3.5, 6.8
and 12.2 and Annex |1 of the AD Agreement

4.326 As regards the aleged breaches of Articles 3.1, 3.2, 3.4, 3.5, 6.8 and 12.2 and Annex Il of the
AD Agreement, Mexico examined the data for the entire period of investigation and not only half of the data,
since the period investigated covered the period March to August 1999.

4.327 Turning to the United States argument concerning the failure to collect evidence on price effects and
volumes, Mexico refers to its reply on the subject in its first written submission and maintains that it did
conduct itsinjury analysisin an objective manner, on the basis of positive evidence. Sofar, the United States
has failed to prove the contrary.

4.328 Economiadoes not have physical possession of the pedimentos, which are brought to the knowledge
of theinvestigating authority when petitioners produce them as evidence. The fact of requesting and awaiting
the reception of such documents would delay the initiation of an investigation even further. Hence, the
investigating authority relies on the list of pedimentos.

4.329 Inrespect of the claim in paragraph 51 of the United States' Answers, there are cases in which the
pedimentos are produced by the petitioners, since there are agreements to that effect between certain
chambers or associations and the Ministry of Finance and Public Credit, as provided for in Article 144,
paragraph XXV1,% of Mexico's Customs Law. This does not mean that the Mexican Rice Council (CMA)
concluded any such agreement or that it was under the obligation to do so.

4.330 The United States has not demonstrated why it contends that Economiasfailureto seek information
from the purchasers of the merchandise under investigation constitutes a breach of the AD Agreement.
Moreover, it points out that it did not suggest that the questionnaire be sent to all purchasers; the opposite
emerges from its first submission, however. The United States thus appearsto be seeking to partly modify its
argument, which should therefore be dismissed.

4.331 The United States arguesin itsOpening Statement that Article 6.1.1 of the AD Agreement refersonly
to the time frame for exporters to respond to questionnaires, and fails to mention that this time frame applies
solely to exporters that have received the questionnaire. On this matter, Mexico directs the Panel to itsfirst
written submission.

4.332 The United States puts a tendentious interpretation on the AD Agreement, making only partia

reference to it and establishing non-existent linkages between its provisions. Mexico did not say that its
interpretation of AD Agreement Article 6.1.1 nullified the obligation laid downin AD Agreement Article 3.1. It
established the regulatory scope of Article 6.1.1 and concluded that neither this provision nor Article 3.1 had
been breached.

% Article 144. The Ministry [SHCP] shall, in addition to the powers conferred on it under the Tax Codeof
the Federation and other laws, have discretion to:

XXVI.- Release the information contained in the pedimentos to Industrial Chambers and Industry
Associations grouped in Confederations, as provided in the Law of Business Chambers and
Confederations thereof, that participate with the Tax Administration Service in the Program on
Customs and Tax Control by Industrial Sector. Similarly, it may release to taxpayersinformationin
the pedimentos pertaining to any operations performed by them.
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4.333 Concerning the analysis of the significant increase in the volume of dumped imports and significant
price effects, Mexico refers the Panel to paragraphs 114 to 117 of its first written submission.

4.334 The United States allegesthat Mexico did not conduct an objective analysis of certain factorslistedin
Article 3.4 of the AD Agreement. Mexico refers the Pand to its arguments in paragraphs 118 to 122 of its
first submission. The United States also places on Mexico the non-existent obligation to collect datafor the
period subsequent to the period of investigation. In so doing, it makes yet another baseless alegation of
violation of the AD Agreement.

4.335 As regards paragraph 37 of the United States Opening Statement, Mexico refers the Panel to
paragraph 124 of its first written submission.

4.336 In response to paragraph 10 of the United States Answers, Mexico refers to its written replies to
questions 3 and 4 of the Panel relating to the first substantive meeting, and repeats that Economiagathered
data for each month between January 1997 and December 1999.

4.337 The United States asserts that Mexico gathered no additiona injury data after initiating its
investigation. According to Mexico, thisis not inconsistent with the AD Agreement. In addition, thisis an
argument that was not raised in the consultations or included in the panel request or the first written
submission of the United States, in violation of Articles 4.5 and 4.7 of the DSU and Article 17.4 of the
AD Agreement. It should therefore be dismissed.

4.338 |n paragraph 12 of its Answers, the United States contends that Economiadid not act in an objective
and impartial manner, because at least half of domestic production occurred during the September-February
time frame, and yet Economia set the months of March to August as the period of investigation.

4.339 Firstly, thefact that at least half of domestic production occurred during the September to February
period does not affect the impartiality and objectiveness of the injury analysis, since the analysis covered the
same periods of each year. In other words, the comparison was not between half of domestic production and
all importsfor an entire year. Secondly, the domestic producers argued that the imports were concentrated
over the months of March to August, but this occurred, to anegligible extent, only in the years 1998 and 1999
and conseguently, Economia accepted that period. In addition, no one raised any objections or proposed any
other time frame. Mexico refersthe Panel to itsfirst written submission, which explainsin detail why use of
the months of March to August of each year does not contravene the AD Agreement. The United States
argument is therefore entirely without basis.

4.340 The United States claims in its Answersthat the problems arising from an examination of only partial
year data "are particularly acute when the domestic industry has production during al 12 months of ayear"
and that in order to comply with Articles 3.1, 3.4 and 4.1 of the AD Agreement, the investigating authority
must examine the impact of the dumping on the domestic industry over afull-year period. The United States
bases itsclaim on Article 4.1 of the AD Agreement, which was not the subject of consultations or included in
its panel request or its first submission, in breach of Articles 4.5 and 4.7 of the DSU and Article 17.4 of the
AD Agreement. Mexico accordingly regquests that the claim be dismissed.

4.341 Moreover, seasonality being irrelevant, one segment of a given year isidentical in structure to any
other segment of that same year. The selection of the period has no implications in terms of comparability.
Even if seasonality were an issue, the structure would be the same for a comparison of the same periods of
each year. Thus, Mexico holdsthat the claim set out in paragraph 13 of the United States Answersis entirely
without merit.

4.342 Furthermore, Mexico does not bear the burden of proving that Articles 3.2 and 3.4 of the
AD Agreement explicitly permit it to take the action it did. It is for the United States to demonstrate that
Mexico acted in a manner inconsistent with the AD Agreement. Since the United States has provided no
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evidence in support of its arguments nor has it made a prima facie case, Mexico requests that its claimsin
this regard be dismissed.

4.343 |n paragraph 19 of its Answers, the United States saysthat Article 4.1 of the AD Agreement requires
an investigating authority to examine the domestic industry "as awhole" or those producers that constitute a
"major proportion of total domestic production”, and that because Economia examined production for half of
each year, there was no way for it to be certain that it was complying with Article 4.1. The United States
once again introduces a claim that was not the subject of consultations or mentioned in any subsequent
document, in violation of Articles 4.5 and 4.7 of the DSU and Article 17.4 of the AD Agreement. Thisclaim
should therefore be dismissed.

4.344 Firstly, Article 4.1 of the AD Agreement does not provide grounds for the United States assertions.
Article 4.1 specifies that the investigation should include every domestic producer but not that it should
encompass production for all months of theyear. Secondly, the United States |oses sight of where the burden
liesin asserting that there was no way for Economiato be certain that it was complying with Article4.1. The
United States ought to produce evidence of its assertion, rather than expect Mexico to prove that its argument
iswithout merit. Inaddition to the United States' argument not being sufficient to establish aprima facie case
that Mexico violated the AD Agreement, the fact that it was not raised in the consultations or included in any
subsequent document gives Mexico cause to request that it be dismissed.

4.345 Asto the United States argument in paragraph 20 of its Answers, Mexico refers the Panel to its
reasoning in paragraphs 84 to 88 of its first written submission.

4.346 Concerning paragraphs 21 to 23 of the United States Answers, it should first be pointed out that the
United States once again introduces new arguments based on Article 4.1 of the AD Agreement, which was
not the subject of consultations or included in any subsequent document, in breach of Articles4.5 and 4.7 of
the DSU and Article 17.4 of the AD Agreement. Secondly, the United States makes bald assertions with no
underlying reasons. Its complaint should therefore be dismissed. Thirdly, Mexico emphasizesthat itsinjury
analysis of economic factors and indices relating to the domestic industry involved amajor proportion of the
industry at all times. The reasons for not considering the same subset of producers in the analysis of each
injury factor were that there were producers that failed to provide the appropriate data or verifiable

information, or they were no longer in operation. Thisisnot aviolation of Article4.1 or Article 3.1 of the AD
Agreement and, as Mexico stated earlier, the United States does not adduce evidence in support of itsclaim.

4.347 With respect to the United States' claim in paragraph 27 of its Answers regarding the modification of
tariff heading 1006.30.01, Mexico emphasizes that the United States yet again puts forward arguments that
were included neither in its request for consultations nor in any subsequent document, which is contrary to
Articles 4.5 and 4.7 of the DSU and Article 17.4 of the AD Agreement. They should therefore be dismissed.

4.348 Moreover, the modification introduced on 18 May 2001 applied as of that date and was not applicable
tothe earlier data. Since the information considered in the investigation on long-grain white rice pre-dated 18
May 2001, the modification had no impact on the data considered in the investigation.

4.349 Regarding paragraph 32 of the United States Answers, Mexico refers the Panel to paragraphs 93 and
94 of its first written submission, in which it explains why it was unable to use the pedimentos and
demonstrates that such action is not inconsistent with the WTO Agreements. In addition, it wasimpracticable
to separate out the imports of long-grain white rice on the basis of the pedimentos.

4.350 It is odd that the United States should argue that, for the purpose of determining the volume of
imports of long-grain white rice, it is necessary to separate out all types of rice other than long-grain white
rice that come under the same tariff heading in order to ascertain, by process of elimination, the volume
corresponding to the imports at issue. Thisisimpractical, and Economiatherefore considered that the best
method of identifying the volumes corresponding to long-grain white rice was to do so directly and not by
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process of elimination, as stated in paragraph 231 of the determination. In view of the foregoing, Mexico
holds that the United States' arguments are no more than idle speculation.

4.351 The United States contends that the table and arguments in paragraphs 60 to 62 of Mexico's first
written submission were prepared for the purposes of thisdispute. It isnot true that the table does not appear
in the administrative record. The datalisted in the table were provided by the CMA in its application for the
investigation, the responses to the notice issued by Economia and the replies to requests for information.
Since that information was not challenged, Economiaregarded it asvalid. Consequently, Mexicorepeats that
the United States' assertions regarding the inclusion of the table in the administrative record are irrelevant.

4.352 Asto the United States' argument regarding Covadonga's prices and the fact that Economiafailed to
explain the causal relationship between the dumped imports from the United States and those prices, Mexico
observesthat the United States once again makes claims that were not part of the consultations or included in
subsequent documents, which is contrary to Articles 4.5 and 4.7 of the DSU and Article 17.4 of the AD
Agreement. Mexico accordingly requests the Panel to dismiss these claims. The above notwithstanding,
Mexico emphasizes that Covadonga was the only enterprise in the entire domestic industry that apparently
displayed "different" behaviour. Asdetailed in paragraph 286 of the final determination, however, the extent
of the difference was practically negligible and the industry as a whole nevertheless recorded adverse
performance.

4.353 Concerning paragraph 36 of the United States Answers, Mexico responded that "... it is not said that
even if dl the pedimentos had been available it would have been possible to determine with certainty the total
amount of imports of the subject product ... " and went on to develop a series of arguments in that respect.
The United States claim istherefore totally unfounded. In this connection, Mexico refersto its written reply
to question 15 of the Panel in relation to the first substantive meeting.

4.354 The United Statesloses sight of certain aspectsin its response to question 18 of the Panel asking it to
provide more information on the USA Rice Federation and to indicate the number of producers it represents.
The United States replied to both queries but in so doing added a further argument against Mexico that was
not included in the request for consultations or in any subsequent document and should therefore be
dismissed. The United States contends that Economia could have contacted the USA Rice Federation to
obtain information on the USfirms. Had Mexico taken such a course of action, it would have violated Article
5.5. of the AD Agreement. The United States argument is therefore without merit.

4.355 The United States submits that Economialooked at all imports from the United States and not just the
dumped importsin evaluating whether import levels had increased during the period of investigation, and that
it based its conclusions only on data from the exporter Farmers Rice. Paragraph 217 of the fina
determination contains merely descriptive information, and it is therefore not valid to infer therefrom that the
dumped imports were not taken into account. With regard to its having considered only datafrom Farmers
Rice, Mexico refers the Panel to paragraphs 205, 228, 229 and 230 of the preliminary ruling and paragraph
270 of the final determination.

4.356 AstoEconomiahaving compared thefall in domestic pricestothefall in prices of al imports and not
just of the dumped imports, including the prices of Farmers Rice and Riceland, Mexico refers the Panel to
paragraph 269 of the final determination and paragraph 248 of the preliminary ruling.

4.357 While it is true that the share of the dumped imports did not increase in relative terms, this is not
decisive evidence for concluding that there was no injury to the domestic industry, since the injury analysis
should be comprehensive. Furthermore, although the dumped imports did not rise in terms of relative share,
they did show an increase in absolute terms, as stated in paragraph 244 of the final determination.
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(e Article 5.8 of the AD Agreement is not applicable to firms with margins of dumping of zero per cent

4.358 With respect to the argument relating to Article 5.8 of the AD Agreement, Mexico refersthe Panel to
the considerations set out in paragraphs 131 to 137 of its first written submission.

4359 In paragraph 41 of its Opening Satement, the United States obseves that, as the WTO
Appellate Body held in paragraph 118 of its report in US— Hot-Rolled Steel, the term "margin” refers to the
"individual margin of dumping determined for each of the investigated exporters and producers'. Thus, the
United States argues that Article 5.8 of the AD Agreement refers to termination of the investigation for
individual firms. The United Statesis mistaken initsinterpretation. InEC — Bed Linen, which constitutesthe
basis for the Appellate Body's reasoning in paragraph 118 cited above, the Appellate Body refers to the fact
that theterm "margins" should reflect a comparison that is based upon examination of all of the relevant home
market and export market transactions, and that it should be calculated for each individual firm. The Appellate
Body thus describes only what the calculation of amargin of dumping should include, without referring to the
scope of the term "margin” as it gopearsin Article 5.8 of the AD Agreement. On the other hand, Article 3.3
of the AD Agreement specifies that the basis for cdculating margins of dumping in accordance with AD
Agreement Article 5.8 appliesto each country asawhole. Hence Article 5.8 does not establish that firmswith
de minimis margins of dumping should be excluded from the measure but that the investigation is to be
terminated where the investigating authority concludes that the margin of dumping is de minimis — a
determination that must be made for each country as a whole and not on a firm-specific basis.

4.360 Inview of theforegoing, there are no grounds for the United States to assert that certain firms should
not be subject to the measure and should be exempt from subsequent review.

(f Mexico applied the facts availableto US producers and exportersin a manner consistent with the AD
Agreement

4.361 Turning to the claim in paragraph 44 of the United States' Opening Statement, Mexico emphasizes
that it has never made the assertions attributed to it by the United States.

4.362 The statement in paragraph 46 of the United States Opening Satement isana priori premise without
substance. Mexico refers the Panel to the response it gave in its first written submission concerning the
Articles mentioned by the United States.

4.363 Mexico's first written submission already responds to the claim made by the United States in
paragraph 47 of its Opening Statement.

4.364 The claim in paragraph 48 of the United States' Opening Statement relies on a partia citation of
Article 6.10 of the AD Agreement. On this matter, Mexico refers the Panel to paragraph 141 of its first
written submission.

4.365 The United States specifies what steps an investigating authority should supposedly take in order to
calculate a dumping margin based on the facts available and submits that if these steps are not taken the
margin should be calculated in accordance with Article 9.4 of the AD Agreement. Mexico is under no
obligation to conduct its investigations in the manner indicated by the United States. On this matter, Mexico
refers the Panel to paragraphs 138 to 181 of its first written submission.

4.366 The United States dso aleges that Mexico did limit its examination to a reasonable number of
interested parties and ought therefore to have applied an "all others' dumping margin calculated in accordance
with Article 9.4 of the AD Agreement. The United States thus accepts by implication that Article 9.4 of the
AD Agreement applies only where the examination is limited. Consequently, if the United States fails to
demonstrate that Mexico limited its examination in accordance with Article 6.10 of the AD Agreement, its
argument should be dismissed.
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4.367 The United States advances a number of reasonsin support of the foregoing. On this matter, Mexico
refers the Panel to paragraphs 138 to 181 of its first written submission and emphasizes that none of these
"reasons’ affords valid grounds for the United States claim. Thus, since it did not limit its examination,
Mexico was under no obligation to calculate "al others’ marginsin conformity with Article 9.4 of the AD

Agreement.

4.368 Asto theclaim in paragraph 53 of the United States Opening Statement, Mexico refers the Panel to
paragraphs 163, 164, 171 and 172 of its first written submission.

4.369 Lastly, in paragraph 54 of its Opening Statement, the United States submits that Mexico failed to
respond to the following complaints:

@

(b)

(c)

(d)

(€

()

That Mexico's treatment of Producers Rice was inconsistent with paragraph 7 of Annex 11
of the AD Agreement. On this point, Mexico refers the Panel to paragraph 164 of itsfirst
written submission.

That Mexico breached Article 6.6 of the AD Agreement by failing to satisfy itself that thelist
of known exporters was accurate and complete. On this point, Mexico refers the Panel to
paragraph 152 of its first written submission.

That Mexico breached Articles 6.2 and 6.4 of the AD Agreement by failing to providethe US
exporters with the pedimentos that it gave to the Mexican industry. Mexico insists that its
first written submission must be read as awhole. In addition, paragraphs 41 and 42 of the
final determination show that information was sought from the petitioners, which sent a
copy of pedimento de importacién 3035 8000812 with the corresponding invoice. Thus, the
United States' claim is unfounded since the documents it refers to are in the investigation
file>® and were available to the parties. This matter was dealt with in paragraphs 93 and 94
of Mexico's first written submission.

That Mexico has not denied that the margin contained in the petition was "adverse”. Onthis
point, Mexico refers to its written answer to question 25 of the Panel in rdation to the first
substantive meeting, in which Mexico stated that whether or not Producers Rice. cooperated
bears no relationship to the fact that afacts-available dumping margin was calculated for that
firm, since Article 6.8 of the AD Agreement stipulates that its provisions apply when a party
does not provide the necessary information. Economiatherefore applied paragraph 1 of the
Annex.

That Mexico has not denied that it breached Article 12.1 of the AD Agreement by failing to
give notice to the parties. On this point, Mexico refers the Panel to paragraphs 155 to 157
of its first written submission.

That Mexico's determination isinconsistent with Article 12.2 of the AD Agreement. Mexico
answered thisclaim in paragraph 177 of itsfirst written submission. Mexicoinsiststhat itis
for the United States to submit proof of its assertion in order to make a prima facie case,
rather than expect Mexico to do so in its capacity as defendant.

4.370 Inits Answers, the United States raised a number of arguments that have a bearing on the issues
discussed here. Mexico responds to these arguments in the paragraphs below.

% Administrative file of the anti-dumping investigation concerning long-grain white rice 07/00, confidentia
version, Volume 20, Folio 0103882.
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4.371 Concerning paragraphs 28 to 31 of the United States Answers, it cannot be inferred from the petition
that the prices taken by the petitioners to calculate the normal value correspond to rice with a higher price
than that used in reckoning the export price. It is therefore incorrect to say that Economias intent was to
increase the margin of dumping. Moreover, Economia took the appropriate action since there were no
objections to the calculations proposed by the petitioner.

4.372 With respect to paragraphs 38 to 41 of the United States Answers, Mexico refers to its written
answer to question 16(a) posed by the Pandl in relation to the first substantive meeting.

4.373 In paragraph 39 of its Answers, the United States claims that there is no basis for limiting the
obligation to send a copy of the petition only to those exporters known to the petitioner if the investigating
authority knows of other eporters. Mexico submits that the investigating authority relies on exporters
identified by the petitioners and, if it knows no others, must send the petition to those exporters alone.

4.374 In paragraph 41 of its Answers, the United States contends that China's interpretation (as indeed
Mexico'sinterpretation of Article 6.10 of the AD Agreement) isillogical because it would create an incentive
for petitioners to under-report the range of known exporters. In this connection, Article 6.1.3 of the AD
Agreement seeksto avert such asituation in laying down an obligation for the investigating authority to send
the petition to the authorities of the exporting country. For the above reasons, Mexico holds that the United
States' interpretation is entirely unfounded.

4.375 According to paragraph 42 of the United States Answers, the issue before the Pandl is whether
Mexico was bound under the AD Agreement to take certain stepsin conducting its investigation and whether
it failed to take them. The United States evades the Panel's question without explaining the practical effect of
itsassertions. Theissue before the Panel isnot that indicated by the United States. Theissue to be addressed
is whether the AD Agreement sets rules on the subject, whether or not the United States is right in its
interpretation regarding the obligations of an investigating authority, whether its interpretation is the only
permissible one and whether Mexico acted in a manner that cannot be treated as a permissible interpretation.
Since the AD Agreement does not establish clear rules, its provisions have to be interpreted. The United
States fails to explain why Mexico's practice "is unreasonable” and when the Panel draws its attention to the
matter it merely skirts the question.

4.376 In response to the United States arguments in paragraphs 43 to 49 of its Answers, Mexico stresses
that the United States is seeking to impose on Mexico its administrative practice and its interpretation of
various provisions of the AD Agreement, in breach of Article 17.6 of the AD Agreement.

4.377 The questionnaires can be obtained from Economia's web site, so the United States' claim in
paragraph 45 of its Answersis unfounded. Mexico emphasizes that in various investigations US exporters
have known of the investigation and have appeared before the Mexican authority. It iscommon practice for
officials of the United States' Embassy to forward notices of initiation of an investigation to their exporters,
which are not barred from participating in the investigation. The anti-dumping investigation concerning United
States' exports of bovine meat and edible offal provided evidence of this.

4.378 Asto paragraph 49 of the United States Answers, Mexico refers the Panel to paragraph 112 of its
first written submission, in which it explains why the United States' claim is unfounded.

2. Complaintsrelating to the Foreign Trade Act and Article 366 of the Federal Code of Civil
Procedure

@ Article 53
4.379 Asdemonstrated in paragraphs 218 to 221 of Mexico's first written submission, the time-limit set in

Article6.1.1 of the AD Agreement and Article 12.1.1 of the SCM Agreement applies only to foreign producers
and/or exporters who have been sent the questionnaire, that is, those that are known.
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4.380 Both the AD Agreement and the SCM Agreement establish a period of 37 days for exporters or
foreign producersto reply to the questionnaires. Thus, the period alowed by the Foreign Trade Act islonger
(28 working days) than that provided by the Agreements, meaning that the Foreign Trade Act affords greater
opportunities for defence. This was demonstrated in paragraph 228 of Mexico's first written submission.

4.381 If theperiod of 37 dayswere granted to any interested party that presented itself after theinitiation of
theinvestigation, the ensuing delay would entail non-observance of the time-limits prescribed in Article 5.10 of
the AD Agreement and Article 11.11 of the SCM Agreement. The above isin line with paragraph 33 of the
report of the Appellate Body in US— Hot-Rolled Steel.

(b) Article 64

4.382 Most of the United States arguments challenging the provision of the Foreign Trade Actin question
are based on the allegation that Mexico has misconstrued the WTO provisions. That only goes to show that
the United States has based its argument on mere suppositions that are devoid of substance.

4.383 The United States submits that Mexico cites only part of Article 6.8 of the AD Agreement without
referring to Article 6.1 and paragraph 1 of Annex |1 of the AD Agreement. Mexico cited Article 6.8 of the AD
Agreement properly and showed in paragraph 240 of itsfirst written submission that Article 64 of the Foreign
Trade Actisconsistent with the AD Agreement for the following reasons (which apply equally to Article 12.7
of the SCM Agreement):

@ It allows the investigating authority to cal culate margins of dumping for parties that do not
provide the necessary information, as upheld by the Appellate Body in paragraph 119 of its
report on US— Hot-Rolled Seel.

(b) If aninterested party does not appear in theinvestigation or had no exports during the period
of investigation, then that exporter will not provide the necessary normal value and export
price data.

(®) In such cases, the investigating authority may calculate the margin of dumping on the basis
of the facts available.

(d) Article 64 of the Foreign Trade Act thus stipulates that margins of dumping are to be
calculated on the basis of the facts available for parties that do not appear in the investigation
or have no exports during the period of investigation.

4.384 Article6.10of the AD Agreement was not the subject of consultations, and Mexicotherefore requests
the Panel to disregard it. Furthermore, the United States has not explained why it deems Article 64 of the
Foreign Trade Act to be inconsistent with Article 6.1 of the AD Agreement.

4.385 Article 64 of the Foreign Trade Act is not inconsistent with Annex Il of the AD Agreement, as has
already been demonstrated in paragraphs 246 to 252 of Mexico's first written submission.

4.386 The United States contends in paragraph 70 of its Opening Statement that Article 64 of the
Foreign Trade Actisinconsistent with Article 9.4 of the AD Agreement because it requires Mexico to apply a
margin calculated on the basis of the facts available to firms that should have received an "al others' margin.
Mexico refers the Panel in this connection to paragraphs 241 to 245 of its first written submission.

4.387 Astothealegation that Article 64 is inconsistent with Article 9.5 of the AD Agreement and Article
19.3 of the SCM Agreement, the United States assertsthat the investigating authority isrequired to apply the
highest margin of dumping to firms with no shipments and that where such firms are "deemed to have been
investigated”, they are "subject to anti-dumping duties' and are not eligible for new shipper review. The
interpretation the United States puts on the above-mentioned Articles of the AD Agreement and the SCM
Agreement is absurd and contradictsits ownadministrative practice. If onewereto accept the United States
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assertion, an "al others' margin calculated in accordance with Article 9.4 of the AD Agreement would
likewise prevent firms with no shipments from applying for a new shipper review.

4.388 Article 64 of the Foreign Trade Act does not prevent foreign producers or exporters that made no
shipments during the period of investigation from seeking a new shipper review, provided that they fulfil the
requirements of Article 9.5 of the AD Agreement and Article 19.3 of the SCM Agreement. Indeed, on the
request of a US exporter, after the revision of the Foreign Trade Act had taken effect, Mexico initiated a new
shipper review.3*

(c) Article 68 of the Foreign Trade Act

4.389 |n paragraph 76 of its Opening Satement, the United States cites Article 5.8 of the AD Agreement
and Article 11.9 of the SCM Agreement in aleging the inconsistency of Article 68 of the Foreign Trade Act
with the WTO Agreements. With regard to the United States interpreation of Article 5.8 of the
AD Agreement — particularly the scope of the word "margin” — Mexico has the following comments.
Article 5.8 of the AD Agreement does not establish that firmsthat are not dumping must be excluded from the
measure. The Article says that the investigation must be terminated where the investigating authority
determines that the margin of dumping isde minimis, and the margin isto be determined for the country asa
whole and not firm by firm, pursuant to Article 3.3 of the AD Agreement and Article 15.3 of the
SCM Agreement. There are thus no grounds for alleging that some firms should not be subject to the
measure and are hence exempt from subsequent review.

4.390 Asto the representative volumes required by Article 68 of the Foreign Trade Act, and in response to
paragraphs 76 to 81 of the United States Answers, Mexico affirms once again that representative export
volumes are not a requirement for the initiation of areview, and refers the Panel to paragraphs 262 to 266 of
its first written submission.

4.391 Mexico emphasizesthat the United Statesinterpretsto suit its own ends the resolution that it offersas
evidence, since nowhere does the text of the resolution® mention the representativeness of import volumes as
arequirement for initiation of the review. What the resolution does contain is an analysis of import volumes
derived from the fact that the review applicants supplied such information. The dumping analysisisto be
found in paragraphs 46 and 47 of the resolution.

4.392 Moreover, thereisno evidencein the resol ution that the application for review was rejected because it
did not fulfil the representativeness requirement. It was rejected for other reasons, which are detailed in
paragraph 95 of the resolution.

(d) Article 89D of the Foreign Trade Act
4.393 According to paragraph 79 of the United States Opening Satement, Mexico alleged that the

WTO Agreements establish no obligation in respect of the requirement to show representativeness prescribed
in Article 89D of the Foreign Trade Act — an argument that Mexico did not adduce. Furthermore, the

¥ Resolution accepting the application of the interested party and declaring initiation of the new shipper
procedure, pertaining to the final determination on imports of dessert apples of the varieties Red Delicious and its
mutations and Golden Delicious, currently classified under heading 0808.10.01 of the Tariff established under the
General Import and Export Duty Law, originating in the United States, regardless of the country of provenance.
Published in the Official Journal of the Federation (DOF) of 21 October 2003 (Exhibit MEX -12).

% Resolution declaring initiation of the review of the definitive anti-dumping dutiesimposed on imports of
dessert apples of the varieties Red Delicious and its mutations and Golden Delicious, currently classified under
heading 0808.10.01 of the Tariff established under the General Import and Export Duty Law, originating in the United
States, regardless of the country of provenance. Published on 21 October 2003 in the Official Journal of the
Federation (DOF) (first section), page 16 (Exhibit MEX-13).
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United States repeats that Article 89D of the Foreign Trade Act applies only to foreign producers and not to
exporters, and that producers are required to demonstrate that the exports were representative.

4.394 With regard to the first of those claims, in its Opening Statement the United States overlooks the
argument in paragraphs 268 and 269 of Mexico's first written submission, which refers to Article 2 of the
Foreign Trade Act and the fact that the Act must be considered as a whole and not in isolation when
determining whether or not its provisions are inconsistent withthe WTO Agreements. Mexico also indicates
that in the case of unfair internationa trade practices by WTO Members, it applies anti-dumping and
countervailing duties as provided for in Article VI of the GATT 1994 and in the AD and SCM Agreements.

4.395 |In order to disprove the United States' allegation, Mexicorefers the Panel to Article 47 of the Foreign
Trade Act Regulations, which establishes how the buying cost is to be determined for exporters, i.e. trading
enterprises.

4.396 Maexico has conducted new shipper reviews both for foreign producers and for exporters on the basis
of Article 47 of the Foreign Trade Act Regulations, proof of which isthe resolution initiating the new shipper
procedure concerning imports of apples from the United States,* paragraph 19 of which establishesthat the
provisions of the Foreign Trade Act Regulations that govern ordinary procedures—which include Article 47
mentioned above — apply to the new shipper procedure. Thus, the provisions of the Foreign Trade Act
Regulations that apply to new shipper reviews are those set forth in Titles IV and V1 thereof. Furthermore,
paragraphs 3 and 32 of the resolution show that a new shipper review was initiated at the request of an
exporting firm, which invalidates the United States claim.

4.397 With regard to the second claim, Mexico stresses that representativeness is a requirement not for
initiating a new shipper review but for the determination of an individual margin of dumping or subsidy, this
being for economic reasons. Thus, although Article 9.5 of the AD Agreement and Article 19.3 of the SCM
Agreement do not expressly so provide, given the context and the object and purpose of the Agreementsitis
natural and logical to request that a new shipper's volume of exports during the review period be
representative.

4.398 Concerning paragraphs 82 to 84 of the United States' Answers, Mexico explains that paragraph 16 of
the resolution initiating the above-mentioned new shipper procedure statesthat * ... areview shall be carried
out promptly to determine the individual margin of price discrimination for the exporters or producers ...
provided that the said exporters or producers demonstrate that they have carried out export operations in
representative volumes ... " (emphasis added). Conseguently, the representative volume requirement is for
determining the individual margin of dumping and not for initiating of a new shipper review.

(e Article 93.V of the Foreign Trade Act

4.399 The United States argues in paragraphs 82 and 83 of its Opening Satement that Article 93.V of the
Foreign Trade Actisinconsistent with the WTO Agreements because it requires the investigating authority to
apply the fines established therein. In rebuttal, Mexico refers the Panel to paragraphs 274 to 282 of its first
written submission, which specifiesthat in interpreting the context of Article 93.V of the Foreign Trade Act
account should be taken of Article 2 of the Foreign Trade Act, which stipulates that the Foreign Trade Act
must be applied in a manner consistent with the international treaties to which Mexico is party.

4.400 In paragraph 84 of its Opening Satement, the United States assertsthat the language of Article 93.V
is enough to show that Mexico lacks the discretionary authority to impose the fines. Mexicorefers the Panel
in this connection to paragraphs 283 to 286 of itsfirst written submission. It should likewise be pointed out
that Article 93.V of the Foreign Trade Act establishes that the fines are to apply "when ... it is deemed
probable that [the imports] undermine the remedial effect of the countervailing duty ... ". Thus, Economia
has discretion as to whether or not the fines are to be applied.

% |bid. Suprafootnote 21.
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() Article 366 of the FCCP and Articles 68 and 97 of the Foreign Trade Act

4401 With regard to the United States claim that Article 366 of the FCCPisinconsistent as such with the
WTO Agreements, Mexico repeats what it said in paragraph 297 of itsfirst written submission, i.e. that the
Article does not apply directly to the subject-matter or the procedures regulated by the Foreign Trade Act.
The United States notesin this context that the very fact of attaching the text of Article 366 of the FCCPtoits
first written submission is enough to demonstrate the scope and meaning of its provisions. On this point,
Mexico refers the Panel to paragraphs 293 to 299 of Mexico's first written submission, and note in addition
that the United States must prove its claim prima facie.

4.402 |n paragraph 87 of itsOpening Satement, the United States observesthat Mexico did not contest the
allegation that Articles 68 and 97 of the Foreign Trade Act breach Article 11.2 of the AD Agreement and
Article 21.2 of the SCM Agreement. Mexico wishesto clarify that its rebuttal of this claim isto be found in
paragraphs 300 to 303 of itsfirst written submission. The United States misinterprets Mexico's arguments.
Indeed, by waiting for the duties to be confirmed in order to carry out areview of them, Mexico is securing
and safeguarding the interests of the parties, sparing them any possibleinjury. Thisisborne out by the fact
that applicants that challenge the final determination are not required to pay any duties pending the resolution
of their case, and are asked only for a surety to cover the duties, pursuant to Article 98.111 of the Foreign
Trade Act.

4.403 Astothe United States argument in paragraph 92 of itsOpening Statement, M exico emphasi zes that
although in its Semi-Annual Report Mexico reported the conclusion of an anti-dumping investigation
concerning beef with the application of "definitive duties’, this doesnot imply that the duties were confirmed.
The USexporters brought challenge proceedings and accordingly provided suretiesin respect of the imports
they have effected in recent years, pursuant to Article 98 of the Foreign Trade Act.

4.404 Concerning the alleged inconsistency of Articles 68 and 97 of the Foreign Trade Act with
Article 9.3.2 of the AD Agreement, Mexico reiterates what it said in paragraph 304 of its first written
submission.

4.405 With respect to the alleged inconsistency of Articles 68 and 97 of the Foreign Trade Actwith Article
9.5 of the AD Agreement and Article 19.3 of the SCM Agreement, Mexico is unawar e of the groundsfor the
United States claim, since none of the provisionsof the Foreign Trade Act precludes or expressly prohibitsa
new shipper review from being carried out.

4.406 It should also be noted that the WTO Agreements require new shipper reviews to be carried out
promptly (AD Agreement) and expeditioudy (SCM Agreement). The United States is thus attempting to
assign to Mexico obligations that are not to be found in the Agreements, since neither the AD Agreement nor
the SCM Agreement lays down an obligation to initiate a new shipper review as soon as it has been applied
for; what the Agreements do require is that, once initiated, the review must be carried out promptly and/or
expeditioudly.

4.407 Asto paragraph 93 of the United States Opening Statement, Articles 68 and 97 of the Foreign Trade
Act provide certainty in law and preclude conflicting court rulings by treating as definitive only such anti-
dumping or countervailing duties as have not been challenged in some procedure. Thus, once the disputeis
settled the sureties posted by the exporters will be collected, or else it may determined that the original duty
was unlawful, in which case the sureties will be returned.

G. SECOND ORAL STATEMENT OF THE UNITED STATES

4.408 The following summarizes the United States' arguments in its second oral opening and closing
statements:
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1 Opening statement
@ Mexico's use of a stale POI

4.409 Numerous provisionsin the AD Agreement and the GATT 1994 illustrate the need for authorities to
base their injury investigations on a period that includes the most recent available information. The panel
report in US— Softwood Lumber VI also supports this conclusion.

4410 TheUS—-Softwood Lumber VI panel stated that it must be clear from an authority’ s determination of
threat of material injury that the authority has evaluated “ how the future will be different from the immediate
past, such that the situation of no present material injury will change in the imminent future to a situation of
material injury . . . .". An authority that fails to examine data that includes the most recent available
information will not bein aposition to make judgments about theimmediate past. The same can be said about
findings of present injury. An authority can only make objective determinations about the present, or the
imminent future, if it is examining a period that includes the most recent available information.

4.411 Initssecond submission, Mexico says it would be “ preposterous’ for aMember to base its findings
on information that isten yearsold. Thus, Mexico apparently now concedes that an authority’ s discretion in
setting a POl is not without limit. According to Mexico, the appropriateness of a particular POl will depend
on the facts of a particular case. The United States and Mexico apparently agree. However, Mexico has
pointed to nothing to justify its decision to ignore 15 months worth of recent data, or its decision not to
collect any additiona injury data after the initiation of theinvestigation. Although Mexico baldly assertsinits
second submission that the POI in the rice investigation yielded objective information on dumping and injury,
it has provided no evidence in support of its claim.

(b) Economia limited its injury examination to six months of 1997, 1998, and 1999

4.412 Mexicoclaims not to understand the argument of the United States that Economia breached WTO
rules by only examining injury information for half of the POI. To clarify, Mexico breached WTO rules by
only examining half of the injury POI.

4413 Mexico also seeks to rebut the United States' claims by introducing another new table. This new
table allegedly contains information on imports from the United States to Mexico on a monthly basis from
1997 through 1999. The Panel should disregard Mexico’s table.

4.414 Fird, the new table does not appear to be record evidence. Mexico has provided no citation to the
record for this table, or a photocopy of the page in the record where it is contained. Second, Mexico has
failed to identify the source of the data in the table. Economia lacked accurate data on imports of
long-grain white rice from the United States. The petitioners’ import data included unknown quantities of
glazed and parboiled rice, as well as short-grain rice and medium-grainrice. Thus, if theinformationinthe
table is from the petitioners data, there is no basis to conclude that it accurately reflects the true level of
imports of long-grain white rice during the three-year injury POI. Third, the table directly contradicts
Economia’ sfindingsthat imports were concentrated in the March to August time period. Mexico's complete
reversal of its own position demonstrates that there was no justification for Economia’ s decision to examine
only half of the injury POI.

4.415 Inany event, the United Statesis objecting per seto Economia sdecisionto limititsinjury analysisto
only half of theinjury POI. Mexico has conceded that seasonality was not relevant, and it isindisputable that
Economiafailed to examine at least half of the domestic industry’s production over the course of the entire
injury POI. Thus, Economia sinjury analysiswould have been inconsistent with WTO rules even if imports
had not been concentrated in the March to August time period.

4416 Mexico's argument that it was acceptable to look at a “representative sample” of the data is
unfounded. Nothing in Economia s published determinationsindicatesthat it focused on the March to August



WT/DS295/R
Page 62

time period because it believed that period was a “representative sample.” Nor are there any findings or
evidence demonstrating that the period was, in fact, representative of the year as awhole.

(© Mexico's conduct of itsinjury analysis

4.417 Mexico argues that Economia does not have access to the pedimentos. In actuality, although
Economia may not have possession of the pedimentos, it does have access to them. It simply does not
reguest such access, because Economiabelievesthe AD Agreement does not requireit to do so, and because
it would take too much time.

4.418 Second, Mexico notesthat Economiacollected information through December 1999. But evenif this
is so, the fact remains that it did not consider information for any period after August 1999.

4.419 Third, Economiafailed to conduct an objective examination of the domestic industry as defined by
Article 4.1 of the AD Agreement because it did not examine a consistent set of producers when it conducted
its injury anadysis. Mexico justifies Economia’s approach on the grounds that not all of the domestic
producers provided the requested information. Thiswas the case with respect to production volumes, sales,
installed capacity, employment data, wages, and financia performance.

4.420 These reporting failures were not minor. The missing data pertained to many of the most critical
factors necessary for Economia s injury analysis. Economia’s published determinations do not adequately
explain why the domestic industry was unable to provide the requested data. Nor isthere any indication that
Economia took steps to ensure the objectivity of its injury analysis by making further efforts to obtain it.
Economia seems to have simply used the dataitsindustry waswilling to provide. Economia swillingnessto
conduct its injury analysis in this way undermined the objectivity of its injury determination. An objective
investigating authority would not permit its domestic producersto control theinjury analysis by allowing them
to salf-select which information they are willing to provide. For in doing so, the authority makesit possible
for the domestic industry to influence the outcome of its investigation, by having each individual producer
only provide its data for factors that are indicative of injury. In this way, the industry can ensure that the
aggregate data for the “industry” will reflect injury.

4421 Mexico tries to cast doubt on Economia’'s findings about Covadonga by stating that Covadonga
“apparently” exhibited different behaviour. But Economiamade thesefactual findings. Thealleged fal inthe
domestic industry’ s prices was one of the primary findings underlying Mexico’ sinjury determination, but the
evidence demonstrates that Covadonga's prices actually rose during the injury POI.

4.422 Mexico states that it would have breached Article 5.5 of the AD Agreement if it had contacted the
Rice Federation to obtain information on the “known” exporters. Nothing in Article 5.5 prevented Economia
from contacting the Rice Federation after it initiated the investigation.

4.423 Mexico argues that the dumped imports increased in absolute terms. But as paragraph 244 of the
final determination makes clear, the dumped imports actualy fell over the course of the entire injury POI.
Thus, one of the primary factors underlying Economia’ s injury determination was wrong.

(d) Mexico’s failure to exclude firms with AD margins of zero per cent

4.424 Mexico argues that Article 3.3 of the AD Agreement demonstrates that the Article 5.8 de minimis
calculation applies to the country as awhole. Article 3.3 has nothing to do with the dumping determination.
Article 3.3 is an injury provision that uses the definition of deminimisin Article 5.8 asameansto establish a
threshold for determining which countries may be cumulated for injury purposes. The cumulation analysisis
country-wide by its very nature.

4.425 Article5.8itsdf statesthat the margin of dumping isto be consideredde minimisif themarginisless
than two per cent, “expressed as a percentage of the export price.” Export prices are inherently
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firm-specific. If the drafters had intended to require termination only if the weighted average margin of
dumping for dl of the investigated firms was de minimis they could have said so. Thisiswhat they did in
Article 9.4 of the AD Agreement, which requires authorities to calculate the al other’ srate on the basis of the
“weighted average margin of dumping” calculated for the selected exporters and producers.

4.426 Findly, if a company is investigated and found not to be dumping, there is smply no basis under
Article 1 of the AD Agreement to apply the measure to that firm.

(e Mexico’'s application of an adverse “facts available’ dumping margin

4.427 Mexico's arguments on this issue ignore that Articles 6.1 and 6.8 of the AD Agreement, and
paragraph 1 of Annex Il, prohibit an authority from applying a margin based on the facts available to an
exporter or producer that was never sent the questionnaire and asked to respond.

4.428 Mexico argues that aMember is only required to apply a neutral margin under Article 9.4 of the AD
Agreement when it has investigated a sample of exporters and producers. In Mexico's view, Economiadid
not sample, so it isunder no obligation to apply aneutral margin to the unexamined firms. But Articles 6.1 and
6.8, and paragraph 1 of Annex Il, contain an independent set of obligations that a Member must aways
observe when it bases margins on the facts available. One of the key obligations is that an authority that
includes a particular exporter “in an anti-dumping investigation” must give notice to that individua exporter,
by sending the exporter a copy of the questionnaire, asking it to respond, and ensuring that the exporter
understands that afailure to respond may result in the application of amargin based on the facts available. If
an authority fails to take these steps with respect to an individual exporter or producer, then it cannot apply a
margin based on the facts available.

4.429 Mexico also argues that it met the notice requirements of paragraph 1 of Annex Il by sending its
guestionnaire to Producers Rice and Riceland, as well as to the Embassy of the United States. But the
AD Agreement does not permit an authority to shift the burden for providing the requisite notice to the foreign
respondents, or the foreign government. Economia did not send its questionnaire to the uninvestigated
exporters and producers; therefore, it cannot apply facts available-based margins to them.

4430 Mexicoarguesthatitdidnot “limit” itsinvestigation by only sending its questionnaire to the exporters
and producersthat the petitionersidentified as such in the petition, and by not sending the questionnaireto the
Rice Company, or to the exporters and producers identified in the pedimentos, or to the exporters or
producers identified in public sources, such as the Rice Journal, because Article 6.10 only providesasingle
basis for limiting an investigation. But Mexico isonly haf right. The only permissible basis for limiting an
investigation is where the number of exporters and producersis so large that calculating individual margins
would beimpracticable. Economialimited itsinvestigation in animpermissible way, by remaining passive and
taking no steps to conduct a proper examination of dl of the known exporters and producers, or an
examination of a representative sample, or the largest percentage of the exporters who could reasonably be
investigated.

4431 Mexicorespondsto the United States' demonstration that the petition margin was adverse by arguing
that the petitioners did not inform it that the petition overstated the normal value, and thus overstated the
dumping margin. But the petitioners’ silence does not excuse Economia from its obligation to examine the
accuracy of the information, as Articles 5.3 and 6.6 of the AD Agreement require, or its obligation to check
the information in the petition against other independent sources, as paragraph 7 of Annex Il of the AD
Agreement requires. Nor does it change the fact that the petition margin was adverse.

4.432 Finaly, with respect to the claim that Economia breached Articles 6.2 and 64, it has become
apparent to the United States that it misunderstood the nature of the data taken from the listados. The United
States had assumed that it was public information, because Mexico shared it withits domestic industry. But
the United States now believes it must be confidential information. Articles 6.2 and 6.4 of the AD Agreement
do not require a Member to disclose confidential information to interested parties. On the other hand, if the
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data is confidential, the United States does not understand how Mexico justifies sharing it with its domestic
industry in the first place.

(M Claims regarding the Foreign Trade Act and Article 366 of the FCCP

4.433 Article 53;: Mexico has confirmed that Article 53 precludes Economiafrom providing exporters and
producers who are not initially sent the questionnaire the full 30 day responsetimethat Article 6.1.1 of the AD
Agreement and 12.1.1 of the SCM Agreement require it to provide. The proper interpretation of the relevant
WTO provisionsisthat any producer or exporter who receives the questionnaireis entitled to have 30 daysto
reply, and that the 30 days are counted from the date of receipt, not from the date the questionnaire is sent.
Therefore, Article 53 of the Foreign Trade Act breaches WTO rules.

4434 Aricle 64: Mexico argues in its second submission that the United States has not explained why
Article 64 is inconsistent with Article 6.1 of the AD Agreement. Mexico is mistaken. Article 64 is
inconsistent with Article 6.1 of the AD Agreement because it requires Economiato apply the highest facts
availableto firmsthat do not “ appear” in the investigation, even when Economia has not complied with Article
6.1. Mexico aso arguesthat Article 9.4 only applies when an authority investigates a sample of exporters or
producers. But by its plain terms, Article 64 aways requires Economia to apply the highest level of facts
available to exporters and producers that have no exports during the POI or that do not “appear” in its
investigations. Therefore, even if Economia were to overtly limit itsinvestigation in accordance with Article
6.10, Article 64 would still requireit to apply the highest facts available to those producers and exporters. But
Article 9.4 requires an authority that has limited its investigation to apply the neutral margin to dl of the
exporters or producers that are not included in the examination.

4.435 Articles68 and 89D: Mexico arguesthat it isboth “natural and logical” to require an exporter seeking
areview to have arepresentative amount of sales, because the authority would not otherwise be able to make
aproper price comparison. But asmall number of export sales, even the sale of asingle unit, aslong asitisa
bona fide sale, is not an obstacle to calculating a margin. Moreover, Mexico concedes that a party must
demonstrate a representative volume of salesto obtain an individual margin of dumping or subsidization under
Article 89D. In addition, the United States supplied evidence in response to the Panel’s question 31 which
confirmed that Mexico requires firms seeking reviews under Article 68 to demonstrate a representative
volume of sales. Whether one characterizesit as areguirement to initiate or conduct areview of the margin,
or arequirement to obtain anew margin, Articles 68 and 89D require exporters and producersto demonstrate
a representative volume of sales.

4436 Article 93: Mexico has not contested the United States' demonstration that Article 93V is
(1) “specific” to dumping or subsidization; (2) “against” dumping or subsidization; and (3) not “in accordance
with the provisions of GATT 1994,” as interpreted by the AD and SCM Agreements. Moreover, Mexico
arguesin itssecond submission that Article 93V isdiscretionary, because Economia allegedly has discretion to
decide in a particular case whether the conditions for imposing a fine are met. But if Economia finds the
conditions are met, it must impose afine. Mexico also argues that Article 93V is discretionary because it
merely states that it “shall be the responsibility” of Economia to punish the infringing activity. Thisis
equivalent to saying that the law is discretionary because Economiamay simply choose not to enforceit. As
the panel stated in United States— Measures Affecting Alcoholic and Malt Beverages, the non-enforcement of
a provision that mandates WTO-inconsistent action does not make the provision itself discretionary.

4.437 Article 366 of the FCCP and Articles 68 and 97 of the Foreign Trade Act: Mexico has argued that
Article 366 of the FCCP does not directly apply to the subject matter or procedures of the Foreign Trade Act.

Mexico seemsto beimplying that the provision isindirectly applicable. 1tisalso telling that Mexico has made
no effort to explain why Article 366 does not apply, directly or indirectly, to the Foreign Trade Act.

4.438 Turning next to Articles 68 and 97 of the Foreign Trade Act, Mexico appears to be distinguishing
between duties that are “definitive’” and duties that are “binding,” and it seems to accept that a Member
imposes “definitive duties’ at the time hat it issues the final determination. But Articles 11.2 of the
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AD Agreement and 21.2 of the SCM Agreement state that Members*“shall” review the need for the continued
imposition of the duty, “ upon request,” if areasonable period of time has elapsed sincethe“imposition” of the
“definitive duty.” The term “imposition of the definitive duty” refers to the imposition of the AD or CVD
measure itself. This can be seen, for example, in Article 11.1 of the AD Agreement. Neither Article 11.2 of
the AD Agreement nor Article 21.2 of the SCM Agreement permits an authority to refuse a review on the
grounds that the measure is not “binding” until the end of judicia review.

4439 Mexico appears to argue that Articles 68 and 97 do not preclude expedited reviews under
AD Agreement Article 9.5 and SCM Article 19.3. But Mexico stated during consultations that those Articles
did preclude such reviews. Moreover, Article 89D of the Foreign Trade Act only permits an exporter to
request areview if the good is subject to a“fina” duty. But under Article 97, only determinations issued at
the end of ajudicia proceeding can be considered “fina.” Therefore, Article 97 does preclude expedited
reviews.

(¢)] Conclusion

4.440 The United States has two final points. First, Mexico argues that the Panel should disregard any
claims or arguments that do not appear in the United States first written submission. But nothinginthe DSU
suggests that a Party’ sfirst written submission defines the scope of permissible claims and argumentsthat a
Party may raise over the course of a dispute. On the contrary, as the Appellate Body found in

EC — Bananas | 11:

Thereisno requirement inthe DSU or in GATT practicefor argumentson all claimsrelating
to the matter referred to the DSB to be set out in acomplaining party’s first written
submission to the panel. It is the panel’s terms of reference, governed by Article 7 of the
DSU, which set out the claims of the complaining parties relating to the matter referred to
the DSB.

4.441 All of the clams that the United States has raised in this dispute were in the panel request. So
Mexico's claim that the United States did not set forth certain claimsin its request is wrong.

4.442  Second, the United States feels compelled to comment on language that Mexico unfortunately chose
to employ in its second written submission and the allegations of bad faith that Mexico made today. Its
allegations are inaccurate, as even a cursory review of the United States' presentations demonstrates. But,
that is not why the United States is raising this matter today. Rather, the United States' concern iswith the
use by one sovereign nation of derogatory language towards another sovereign nation. Language likethisis
completely inappropriate and has no placein WTO dispute settlement proceedings, as has been recognized in
the past by panels and members of the Appellate Body.

2. Closing statement

4.443 The United States has presented a prima facie case with respect to its claims. Mexico has not
rebutted that case. And al of the United States' claims are in the panel request, contrary to Mexico's
assertions. For example, Mexico argued that the United States did not make aclaim under Article 4.1 of the
AD Agreement, but the claim is in the panel request, as part of the first set of claims. Asisaclaim under
Article 1 of the AD Agreement. The United States urges the Panel to look to the papersfiled in this dispute,
and what they actually say, and not just to Mexico’s arguments about them.

4.444 There was a long discussion today about the POIls that Mexico uses in its dumping cases. What
seemed clear from the discussion is that Mexico normally lets the petitioners pick the POI and then puts the
burden on the respondents to show why the suggested POI should not be used. The United States had some
of the same questions as the Panel about Mexico’'s approach, so the United States did some research. The
United States included information about eight or ten Mexican investigationsin the previous responsesto Panel
guestions. In al of those cases, in 2003, the United States found that Mexico accepted the petitioners
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proposed POI. Moreover, the length of the POIs varied quite a bit —from six to eighteen months. The only
reason the United States was able to find for this was that those were the lengths that the petitioners
reguested.

4.445 Regarding the listados, the United States believes Mexico could have done, and should have done,
what the Panel put its finger on: i.e., Mexico had the information before it on the importers’ names and the
pedimento numbers, and it should have looked at the information and used it to gather what it needed to be
sure it had conducted afull, vigorous investigation with all of the facts. The authorities have an interest in a
full investigation. They also could have sent injury questionnaires to the importers listed in the listados and
obtained — and then used — better volume and value data than they did.

4446 Regarding the Foreign Trade Act provisions, the United States is challenging these provisions of
Mexico's law as such, not & applied, so the text is the relevant evidence. There is no need for the
United States to provide examples of the application of the provisions, as Mexico suggested in its closing
statement. If Mexico wishes to provide examples of the application of the provisionsto disprove the United
States' reading of thetext, it can provide them, but thereis no obligation on the part of the United States to do
so to meet its prima facie case in this dispute.

4.447 Findly, regarding Mexico's continued arguments that the challenged legal provisions are
discretionary, Mexico is using an odd formulation of the mandatory/discretionary principle. For example,
Mexico isnot claiming that, whileiitslaws are WTO-inconsistent, Article 2 of the Foreign Trade Act provides
it the discretion to apply the laws in a WTO-consistent manner. Rather, Mexico holds steadfast to its
argument that its laws on their face are WTO-consistent. Thus, there is no conflict, in its view, between
what its laws require and what its WTO obligations require. Therefore, there is no issue of discretion here.

4.448 |n that respect, the Appellate Body’s dicta that the mandatory/discretionary principle cannot be
mechanistically applied in every dispute is relevant, because this principle is not relevant in this dspute.
Mexico’'s so-called “discretionary” argument, if taken to itslogical end, would mean that any WTO Member
with a domestic law that says that it shall apply its laws in a WTO-consistent manner is essentially shielded
from any and al clamsthat itslaws are " as such” inconsistent with WTO rules, regardless of what the laws
say. This conclusion is untenable.

H. SECOND ORAL STATEMENT OF MEXICO
4.449 The following summarizes Mexico's arguments in its second oral statements:

4.450 Mexico observes that the United States continuesto act in bad faith, distorting Mexico's arguments
and interpreting them with bias, and attempting to influence the Panel'sview. It likewise persistsin attempting
to impose on Mexico its own administrative practice and interpretation of the AD Agreement, and to lay down
and impose obligations not derived from that Agreement. Furthermore, it disregards Article 17.6 of the AD
Agreement which allowsthat there may be more than one permissible interpretation of some of its provisions.

4.451 The United Statesisrequired to act in good faith, according to Article 3.10 of the DSU and the ruling
set forth in the final report of the WTO Appellate Body in US — Offset Act (Byrd Amendment), and as
prescribed by the Panel that heard the case Argentina — Poultry Anti-Dumping Duties.

4.452 The United States breaches go beyond the WTO Agreements. on numerous occasions the
United States has acted inconsistently with Articles 4.5 and 4.7 of the DSU as well as Article 17.4 of the
AD Agreement by introducing new arguments, attempting to influence the Panel through bias, capitalizing on
itsown disregard of the rules and leaving Mexico with no basisfor defence. At the sametimeit has attributed
to Mexico assertions the latter never made and has demonstrated that it can argue either way, depending on
the end pursued — witness its proposal JOB(04)60 to the Negotiating Group on Rules. In that document it
submits that a new shipper review should be denied to exporters failing to show that they have exported "in
commercial quantity”, which is precisely the objection it raises to Mexicos Foreign Trade Act although the
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latter makes no such provision. The Panel should accordingly dismissthe United States claimsand, aboveall,
find that the United States has acted in breach of the principle of good faith embodied in Article 3.10 of the
DSU.

1. Anti-dumping investigation on imports of long-grain white rice originating in the
United States regardless of the country of provenance

@ Mexico Complied with Articles 1, 3.1, 3.2, 3.4 and 3.5 of the AD Agreement and Articles VI:2 and
V1:6(a) of the GATT 1994 with Regard to the Establishment of the Period of Investigation

4.453 Initsfirst written submission the United States argues that the POI is inconsistent per se because of
its remoteness. Then, inits"Answers", it denies making any such assertion only to reiterateit in its second
written submission. This lack of inconsistency in the United States' position makes its claim unclear and
leaves Mexico with no basis on which to mount a defence. Mexicotherefore request the Panel to disregard
these assertions.

4.454 With regard to the assertion that an anti-dumping investigation must determine whether or not a
domestic industry isinjured by dumping that is occurring presently, Mexico refers the Panel to its arguments
in paragraphs 43 to 46 of its first written submission.

4.455 Mexico wishes to point out that the exporters and importers disagreed with the POI set by the
investigating authority, but produced no convincing reasons for adopting some other POI. Nor did they
propose amore suitable alternative period or submit any evidence warranting the selection of adifferent period
by the investigating authority.

4.456 The United States continues to introduce claims that were not brought up in consultations or in its
request for the establishment of aPanel. A casein point isArticle 3.7 of the AD Agreement, relied on by the
United Statesto "illustrate” the fact that the AD Agreement requires amore recent period for theinvestigation
than the one used by Mexico. Nothing in that Article warrants such an assumption.

4.457 Mexico emphasizes that Article V1:6(a) was neither addressed in consultations nor included in the
Panel request or the United States' first written submission. The United States assertionsin this connection
must therefore be disregarded.

4.458 Contrary to the United States assertion, an investigating authority is not bound to gather information
between the end of the POI and the initiation of the anti-dumping investigation, or to update theinformation in
the course of the investigation.

4.459 Itisplainfrom the report of the Appellate Body inEC —Bed linen (21.5—India), cited as a precedent
by the United States, that that case is immaterial to the present dispute since it concerns the selection of a
method for determining injury and not the selection of aPOI. The United States thus concludes its pleadings
with unfounded assertions based ona priori premisesall of which ought, in Mexico's opinion, to be dismissed
by the Panel.

(b) Mexico Complied with Articles 1, 3.1, 3.5 and 6.2 of the AD Agreement with Regard to the
Establishment of the Period of Investigation

4.460 Inresponse to section |11 of the United States' second written submission, Mexico wishes to make
the following points. First, in determining the POI, the investigating authority examined the petitioner's
proposal and since none of the parties submitted any evidence of the need to set a different period, accepted
it. Thisis not the same thing as alowing the petitioner to set the POI. Secondly, seasonality was not the
element that prompted the authority to set the period examined in the way it did. Thirdly, for the injury
analysis, in theinterests of afair comparison earlier periods comparabl e to the POl were set within the period
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examined (period considered for injury purposes, which covers three full years), so the petitioner did not
select the period examined.

4.461 The United States cites the report of the Appellate Body in US — Hot-Rolled Seel, in which the
Appellate Body found that the investigating authority cannot objectively examine a domestic industry by
focusing on one part of that industry. The above-mentioned report refers to a case in which the authority
based its injury analysis on a segment of the industry, which is not the case here. The rice investigation
examined the entire domestic industry during comparable periods in each year of the period examined.
Mexico accordingly deems that the United States reasoning is unsound and that the United States fails to
make a prima facie case of breach of the Agreement.

4.462 As to the United States arguments concerning the use of comparable periods within the period
examined, Mexico points out that for the injury analysis it compared the periods from March to August of
1997, 1998 and 1999 in an objective manner and on the basis of positive evidence. In Mexico'sview, the use
of comparable periods for injury analysis eliminates any distortions that might have occurred during the period
examined.

4.463 For the foregoing reasons, Mexico is of the view that the United States' pleas of breach of Articles 1,
3.1, 3.5 and 6.2 of the AD Agreement should be rejected.

(c) Economia Conducted its Injury Analysisin aManner Consistent with Articles 3.1, 3.2, 3.4, 3.5, 6.8,
12.2 and Annex Il of the AD Agreement

4.464 With regard to the failure to collect evidence regarding price effect and volume, Mexico refers the
Panel to itsfirst written submission and underlines that it did carry out itsinjury analysis objectively and on
the basis of positive evidence. The United Stateshasfailed to prove prima facie that Mexico'sinjury anaysis
lacked objectivity and was not based on positive evidence.

4.465 Asto the United States contention that the investigating authority took into account non- dumped
imports in evaluating volume, price efects and the impact of dumped imports on the domestic industry, and
that theinjury analysisincluded all imports, Mexico believesthat adistinction must be drawn between "volume
of imports" and "volume of dumped imports®. Theformer comprisesall importsinto Mexico and the latter is
the volume of dumped imports. In the final determination the entire section on injury analysis, particularly
paragraphs 206 to 221, analyses this matter.

4.466 The United States alleges that the investigating authority's findings lacked sufficient detail. But the
final determination gives the arguments of fact and of law that Economia took as a basis. The fina
determination thus meets the requirements of Article 12.2 of the AD Agreement.

4.467 Furthermore, it cannot be confirmed from Mexico's answersto questions 10, 12 and 15 of the Panel
that different types of rice entered under the same tariff heading or that the authority did not separate the
dumped imports from the others. The information analysed by Economia predates that modification of tariff
heading 1006.30.99 (18 May 2001), and the modification applies as from the date of into entry into force, it
does not apply to the information used in the rice investigation. It thus has no repercussions for the historical
data considered in the rice investigation and there is no reason to believe that the changes of 18 May 2001
would make the rice investigation data any more precise.

4.468 According to the United States, Mexico stated that it used only one method and that Mexico's
assertion that it used several methodsiswrong. Paragraph 239 of the final determination indicates that sverd
methods were used but the best was the petitioner's, and not that the petitioner's was the only method used.
Mexico also points out that it did not guess the volume of imports but estimated it using the method indicated
in paragraphs 229 and 230 of the final determination. It also wishesto clarify that in its reply to question 12
of the Panel, it stated not that it based its determination on information from exporters but that it took the
method proposed by the latter into account in estimating the volume of imports of the subject product.
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4.469 Asrequired by the AD Agreement Economia sent questionnaires to known exporters and producers,
and sent notice of theinitiation of an investigation together with the questionnaire and the petition to the United
States Embassy in Mexico.

4.470 Theinformation supplied by two of the importers was disregarded because no public version of it
was submitted and because it was not shown to be "confidential or restricted commercial information” as
required, in breach of severa provisions of the relevant law.

4471 Initsanswer to question 17 of the Panel the United States gave incorrect information. Sometimes,
petitioners submit pedimentos given that, under Article 144 section XXV of the Customs L aw, agreementson
access to information may exist between Chambers or Associations of domestic producers and the Ministry
of Finance and Public Credit. However, that does not mean that the individual domestic producers or every
Chamber or Association have indeed concluded an agreement of that kind, nor that it is mandatory to
conclude such agreements for those Chambers or Associations or for the Ministry of Finance and Public
Credit.

4.472 Astotheallegation that Economia could have identified imports of long-grain whiterice by consulting
the pedimentos, and its assertion concerning the way in which imports of different types of rice were
separated out, Mexico refers the Panel to paragraphs 93 and 94 of itsfirst written submission. Furthermore,
contrary to what the United States asserts, it is not possible to identify imports of long-grain white rice
separately from the pedimentos.

4.473 The conclusion the investigating authority reached on the injury analysis was the result of an overall
evaluation of all the relevant economic factors referred to in Article 3.4 of the AD Agreement. The United
States places on Mexico anon-existent obligation to gather information subsequent to the POI. Mexico findsit
odd that the United States should suggest that in order to determine the volume of imports of long-grain white
riceit is necessary to separate all the different types of long-grain white rice, which would be impracticable.
The investigating authority took the view that the best method of separating the volumes of long-grain white
rice was directly and not by eimination.

4.474 The United States also alleges that to determine whether there was any increase in import volumes
during the POI, Economia took into account total imports from the United States and not only dumped
imports and that, moreover, it based its conclusions on the information of a single exporter.

4.475 Astotheallegation that Mexico looked at the information of only one exporter, paragraph 205 of the
preliminary determination indicates that Economiarequested information from all US exporters that appeared
and that the only exporter to submit full information was Farmers Rice. Moreover, the others had thirty
working days in which to enter any objections and supporting evidence but chose not to take up the
opportunity. Economia accordingly decided to maintain its finding. Mexico therefore considers that the
United States argument is without merit.

(d) Article 5.8 of the AD Agreement Is Not Applicable to Firms with Margins of Dumping of Zero Per
Cent

4.476 With regard to the United States' assertion concerning Article 5.8 of the AD Agreement, Mexico
refers the Panel to paragraphs 131 to 137 of itsfirst written submission and enlarges below on its answer to
guestion 20 of the Panel.

4.477 Inthat answer Mexico explained that all exporterswould be subject to the measure, meaning thefina
determination and not the application of positive anti-dumping duties. Thus, to impose duties Mexico must
ascertain in its final determination the position of each individual exporter. This does not mean that anti-
dumping duties will be imposed on every producer and exporter investigated where at least one has exports
with a margin of dumping above de minimis In the same answer Mexico noted: "Each enterprise will be
assigned the anti-dumping duty corresponding to its individual margin, provided that the total volume of
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imports from the country in question is above the de minimis level", since it is logical to determine an
individual margin of dumping for each enterprise that has supplied the requisite information during the
investigation. An exporter that submitsall the requisite information on normal value and export priceswill not
be subject to the application of facts available. The answer ends. "Any exporter for which the |Afindsamore
than zero and below de minimis margin of dumping would receive a zero per cent duty”, which does not imply
the imposition of an anti-dumping duty, and Mexico therefore takes the view that it cannot be regarded as
such, strictly speaking, let alone as a breach of the AD Agreement.

4.478 The United States submitsthat inits reply to question 20 Mexico asserted that in deciding to impose
an anti-dumping measure, Economiawill not examine whether the weighted average margin of al exportersis
greater than de minimis so Mexico is obviously using a firm by firm approach. The United States is
mistaken. Mexico never made such an assertion.

4.479 Furthermore, according to Article 3.3 of the AD Agreement, paragraph 118 of the report of the
Appellate Body in US — Hot-Rolled Seel and paragraph 149 of the report of the Appellate Body in
US — Carbon Sed, the determination of de minimis margins of dumping under Article 5.8 of the
AD Agreement must be based on each country taken as awhole.

4480 The United States relies on paragraph 118 of the report of the Appellate Body in
US - Hot-Rolled Seel (which in turn refers to the report of the Appellate Body in EC —Bed Linen) to argue
that the word "margin” in Article 9.4 of the AD Agreement refers to the individual margins of dumping for
each exporter or producer. Asareading of that paragraph shows, the United States' interpretation iswrong.
In EC — Bed Linen, the Appellate Body ruled that the term "margins’ must reflect acomparison that is based
upon an examination of al the relevant home market and export market transactions, and must be calculated
for each individua firm. The Appellate Body states only what the calculation of a dumping margin is to
include, but says nothing of the scope of theword "margin" asit appearsin Article 5.8 of the AD Agreement.

4.481 Mexico points out that the provision in Article 5.8 of the AD Agreement that volume should be
assessed on the basis of the country as a whole on no account impliesthat thisis an exception to therule or
that the rule is a firm-by-firm approach.

4.482 1t must be clearly understood that the anti-dumping investigation ends upon issuance of the final
determination, a measure from which exporters not subjected to an anti-dumping duty cannot be excluded.
The United States lacks clarity, in Mexico's view, in holding that Mexico should end the investigation in
respect of exporters whose exports were found not to have been dumped, since Mexico decides in the final
determination the anti-dumping duties that are to be imposed, and that determination likewise decrees the end
of theinvestigation for all exporters. Any action taken after the final determination does not form part of the
investigation, so Article 5.8 of the AD Agreement does not apply to any examination carried out after thefinal
determination has been issued.

4.483 For the foregoing reasons, Mexico deems the United States assertions to be unfounded.

(e Mexico applied the facts available to Producers Rice and to the US Producers and Exporters That
Were Not Investigated in a Manner Consistent with the AD Agreement

4.484 The United States puts forward the following new arguments:

0] On the strength of Mexico's assertion that it would have taken 40 days to examine all the pedimentos
from 1997 to 1999, the United States submits that it would have taken Mexico only two weeks to
examine the pedimentos of 1999.

4.485 TheUnited States assertioniswrong. What Mexico said was that it would have taken about 40 days
to obtain the pedimentos — not "examine" them. The time needed by Economiato examine them would have
to be added to the 40 days.
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(i The United States alleges that Mexico has not explained how its interpretation regarding the
application of facts available is consistent with Article 9.5 of the AD Agreement, sinceif al firmsare
subjected to anti-dumping duties, there are no exporters able to apply for an expedited review.

4.486 The United statesis mistaken. What Article 9.5 of the AD Agreement says is that there must be no
relation with other exporters or producers which are subject to anti-dumping duties, which meansthat there
must be no relation with exporters or producers examined individually and which are assigned a positive anti-
dumping duty. Besides, if the United States reading were correct, even if Mexico were to calculate an "all

others" margin of dumping in accordance with Article 9.4 of the AD Agreement — asthe United States claims
it should have done — exporters not investigated individually would not quaify for an expedited review under
Article9.5. The United States interpretation is at odds with its own argument and would prevent the holding
of an expedited review.

(iii) The United States submitsthat Mexico's answer to question 17(c) of the Panel showsthat Economia
failed to satisfy itself asto the accuracy of the petitioner'slist of exporters, as Articles 5.3 and 6.6 of
the AD Agreement require.

4.487 What Article 5.3 of the AD Agreement requires is an examination of the accuracy and adequacy of
the evidence provided in the application to determine whether there is sufficient evidence of dumping, injury
and a causal relationship. It lays down no obligation to identify al existing exporters. Since Mexico used the
best available information in respect of exporters that did not appear, Article 6.6 of the AD Agreement is
immeaterial.

(iv) The United States contends that by not sending a questionnaire to all exporters, Mexico limited its
investigation to areasonable number of exporters, and that it had a duty to identify areasonable number or the
largest percentage of them that could reasonably be investigated.

4.488 Mexico did not limit its examination to a reasonable number of exporters, but sent a questionnaire to
known exporters and the United States Government. Furthermore, it published a notice summoning all
exporters and interested persons. Nothing in the AD Agreement requires Mexico to act in the manner
prescribed by the United States.

(v) According to the United States, Mexico claims that it need consider only exporters known to the
petitioner and not those known to the investigating authority.

4489 The United States is mistaken. Mexico never made such an assertion.

(vi) The United States saysthat " ... the EC'sand Mexico'sinterpretation of ... would permit an authority
to initiate an investigation on the basis of a petition that did not identify any "known" exporters,
publish a notice of theinitiation ... inits Official Journal, and ... send its questionnaire to nobody."

4.490 Sincean investigating authority cannot know all exporters and producers of all products marketed in
the world, to attempt to assign it such atask isillogical. By the sametoken itislogical that the investigating
authority should notify and send questionnaires to the authorities of the exporting country and to known
exporters and producers when it is able to draw on the information in the petition. It is likewise logica to
assume that the authorities would forward those documents to their exporters and producers that were not
notified individually. The role of the authority in the exporting country as set out in Article 6.1.3 of the AD
Agreement supports Mexico's interpretation. The United States assertions are therefore without merit.

(vii) The United States submits that nothing in the negotiating history of the AD Agreement suggests that
theintent wasto allow Membersto ignore the requirements of Article 9.4 with respect to unexamined
firms.
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4.491 The United States bases that argument on afalse assumption that Mexico limited its examination to a
reasonable number of exporters. Regardless of the negotiating history, Article 9.4 applies only when the
authority limits its examination. Since Mexico did not do so, Article 9.4 does not apply here.

4.492 The United States further submitsthat Mexico cal culated margins of dumping for two exporters that
came forward on their own. That assertion is wrong: the investigating authority calculated individual
dumping margins for exporters that were sent the questionnaire and to one exporter that came forward
spontaneously.

4.493 Economiawas not bound to send the questionnaire to all United States producers and exporters, but
only to those known totheinvestigating authority. Mexicowould stressin this context that it isfrequently the
case that officials of the United States Diplomatic Representation in Mexico await notices of initiation of an
investigation and forward them to their exporters, which are not barred from participating in the investigation.

4.494 Furthermore, the third paragraph of the introduction to the questionnaire sent to Producers Rice and
Riceland. and to the US Embassy in Mexico shows that they were made aware, in accordance with paragraph
1 of Annex |1 of the AD Agreement, that if the requisiteinformation was not provided, Economiawould base
its determination on facts available. The United States' claim is therefore unfounded.

4.495 Besides, the questionnaires for the investigation can be obtained from Economia's website, so the
United States' contention that exporters had to go to the authority's offices in Mexico City is unfounded.

4496 Mexico denies breaching Article 12.1 of the AD Agreement: it notified both the United States
authorities and the exporters known to Economia individualy.

4.497 Mexico complied with Article 6.8 and Annex Il of the AD Agreement in calculating the margins of
dumping on the basis of facts available.

4.498 Maexico hasinterpreted the AD Agreement asawhole, taking account of the full text of every materia

Article. The United States insists, citing the report of the Appellate Body in US — Wheat Gluten, that an
investigating authority must not remain "passive”. Inthat case the Appellate Body was ruling on the evaluation
of factors to determine the existence of materia injury in an investigation concerning safeguards, which is
quite different from identifying all exporters or producers in an anti-dumping investigation. The argument is
therefore without merit.

4.499 The United States interpretations of the scope of rights of due processin fact go further even than
the provisions of Article 6 of the AD Agreement, which is unacceptable.

4500 The United States contends that the investigating authority acted inconsistently with paragraph 7 of
Annex Il of the AD Agreement. Whether or not Producers Rice cooperated bearsno relation to the fact that
the investigating authority calculated its margin of dumping on the basis of factsavailable, since Article 6.8 of
the AD Agreement allowsit to do so. The investigating authority applied not paragraph 7 but paragraph 1 of
Annex Il. The United States allegation is therefore devoid of merit.

2. Complaints relating to the Foreign Trade Act and article 366 of the Federal Code of Civil
Procedure

4501 TheUnited States arguments concerning the alleged inconsistency, as such, of the Foreign Trade Act
with the WTO Agreements are based on asingle premise: the supposedly mandatory nature of the articlesof
the Foreign Trade Act at issue. This means, contrario sensu, that if the articles at issue are not mandatory —
as Mexico has already demonstrated — then neither are they inconsistent with the WTO Agreements.
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4502 Furthermore, it is necessary to take into account Article 2 of the Foreign Trade Act and the fact that
the Act must be considered as awhole and not in isolation when determining whether or not its provisionsare
inconsistent with the WTO Agreements.

4503 The United States has failed to prove that Mexican legidation is inconsistent with WTO rules. In
other words, it has not made a prima facie case of breach of those rules by Mexico. Accordingly, the
Foreign Trade Act must be deemed consistent with the WTO Agreements.

4504 As to the alegations concerning Article 53 of the Foreign Trade Act, the time-limit set in
Article 6.1.1 of the AD Agreement and Article 12.1.1 of the SCM Agreement applies only to foreign produce's
and/or exporters that were sent the questionnaire i.e. known producers or exporters. In this respect the
Foreign Trade Actallows alonger period (38 days) than the Agreements, thus affording more opportunity for
defence.

4505 WithregardtoArticle 64 of the Foreign TradeAct, itisconsistent with the AD Agreement and the
SCM Agreement, becauseif an interested party does not appear in the investigation and had no exports during
the POI, then that exporter will not provide the requisite information on normal value and export price, and in
that case the investigating authority may calculate its margin of dumping on the basis of facts available.

4506 The United States further contends that Article 64 of the Foreign Trade Act is inconsistent with
Article 9.4 of the AD Agreement because it requires Mexico to apply a margin based on facts available to
firms that should have received an "dl others’ margin. Clearly, Article 9.4 should apply only where the
investigating authority has limited its examination to a reasonable number of interested partiesin accordance
with Article 6.10 of the AD Agreement, which Economia did not do.

4507 The United States submits that under Article 64 of the Foreign Trade Act, the investigating authority
is required to apply the highest margin of dumping to firmswith no shipments and that where such firmsare
"deemed to have been investigated" they are "subject to anti-dumping duties' and are therefore not eligible for
new shipper review.

4508 That interpretation contradicts even the United States' own practice. Were one to accept its
assertion, an "all others' margin calculated in accordance with Article 9.4 of the AD Agreement would
likewise prevent firms with no shipments from applying for a new shipper review. Mexico repeats that
Article 64 of the Foreign Trade Actisnot abar to applying for anew shipper review. Infact, at the request
of aUnited States exporter and after the revision of the Foreign Trade Act had taken effect, Mexico initiated a
new shipper review, as can be seen from Exhibit MEX-12, submitted by Mexico as evidence.

4509 With regard as to Article 68 of the Foreign Trade Act, the United States alleges that it is
inconsistent with the WTO Agreements, citing Article 5.8 of the AD Agreement and Article 11.9 of the
SCM Agreement. Article 5.8 of the AD Agreement does not require firms that are not dumping to be
excluded from the measure. There are thus no grounds for alleging that some firms must not be subjected to
the measure and are hence exempt from subsequent review.

4510 Asto the representative volumes required by Article 68 of the Foreign Trade Act, Mexico maintains
that representative export volumes are not a requirement for initiation of a review.

4511 Furthermore, nowhere does the resolution cited by the United States mention representative import
volumes as arequirement for initiation of thereview. Nor doesit contain any evidence that the application for
review was rejected becauseit did not fulfil the representativeness requirement. 1t wasrejected in the case of
some of the gpplicant firms for other reasons, which are detailed in paragraph 95 of the resolution.

4512 The United States maintains its argument that Article 89D applies only to foreign producers and not
to exporters, and that producers are required to demonstrate that their exports were representative.
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4513 Astothefirst of those assertions, Article 47 of the Foreign Trade Act Regulations expressly provides
that "for trading companies, the buying cost shall be taken as the cost of production ... ", which includes
exporters.

4514 Asto the second assertion, Mexico stresses that representativenessis a requirement not for initiating
anew shipper review but for determining an individual margin of dumping or subsidy. Thus, although Article
9.5 of the AD Agreement and Article 19.3 of the SCM Agreement do not expressly so provide, it is natural
and logical to demand of a new exporter that it make shipments in order for the latter to be reviewed. The
United States interpretation perhaps derives from the fact that the United States proposed making
representativeness a requirement for initiation of anew shipper review in the Negotiating Group on Rules® at
its meeting of 12 and 13 July 2004.

4515 With regard to the United States argument concerning the hierarchy of laws in the Mexican legal
system, Mexico points out that this subject is not among the issues covered by the Panel's terms of reference.

Only Mexican courts have the authority to nterpret the manner in which Mexico's local laws interact.
Mexico accordingly deems that the United States' assertions must be dismissed.

4516 The United States has failed to show that Article 89D of the Foreign Trade Actisinconsistent with
the WTO provisions. Mexico, on the other hand, has conducted new shipper reviews for foreign producers
and for exporters on the basis of Article 47 of the Foreign Trade Act Regulations, as shown in

Exhibit MEX-12.

4517 The United States further asserts that Article 93.V of the Foreign Trade Act isinconsistent with
the WTO Agreements because it requires the investigating authority to apply the fines established therein.
Mexico reiterates that account must be taken of Article 2 of the Foreign Trade Act, which stipulatesthat the
Foreign Trade Act must be applied in amanner consistent with theinternational treatiesto whichMexicoisa

party.

4518 Asisplain from Article 93.V, Economia has discretion to determine whether or not the fines must be
applied. Further proof of thisis that although this article has been in force since 1993, its provisions have
never been applied to any Member of the WTO.

4519 In response to the United States claim that Article 366 of the Federal Code of Civil Procedure
(FCCP) is inconsistent as such with the WTO Agreements, Mexico wishes to point out that US-20 — to
which the United States alludes in its reply — does not refer to Article 366 of the FCCP. As dready stated,
Article 366 of the FCCP does not apply to the subject-matter or the procedures governed by the
Foreign Trade Act. Mexico maintainsthat the United States failsto make a prima facie case and that itsclaim
must be dismissed.

4520 The United States asserts that Mexico failed to respond to the allegation that Articles 68 and 97 of
the Foreign Trade Act offend against Article 11.2 of the AD Agreement and Article 21.2 of the
SCM Agreement. Mexico's arguments on the matter are to be found in paragraphs 300 to 303 of its first
submission. By waiting for the dutiesto be binding in order to carry out areview of them, Mexico is securing
and safeguarding the interests of the parties, sparing them any possible injury.

4521 As to the allegation that Articles 68 and 97 of the Foreign Trade Act are inconsistent with
Article 9.3.2 of the AD Agreement, Mexico maintains what it said in paragraph 304 of its first written
submission, inwhich it aready established that the investigating authority will return any duties paid in excess
upon conclusion of the relevant procedure. In no instance does Mexico breach the provisions of the
AD Agreement.

% New Shipper Reviews (ADA Article 9.5), informal paper JOB(04)/60 circulated on 25 May 2004/Formal
document TN/RL/GEN/1 — TN/RL/W/156/Rev.1 circulated on 14 July 2004.
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4522 Astothe alegation that Article 68 and 97 of the Foreign Trade Act are inconsistent with Article 9.5
of the AD Agreement and Article 19.3 of the SCM Agreement, the United States lacks any basisfor itsclaim
since no provision of the Foreign Trade Act precludes or prohibits the holding of a new shipper review.
Furthermore, the WTO Agreements require new shipper reviews, once initiated, to be carried out promptly,
according to the AD Agreement and expeditioudly, according to the SCM Agreement, but do not require a
review to be initiated as soon asiit is applied for.

4523 Mexicowishesto point out to the Panel that the United States' allegation that Articles 68 and 97 of the
Foreign Trade Act congtitute a quantitative restriction to trade is quite mistaken, since never has there been
any restriction, either dejure or de facto, on the normal conduct of the commercial transactions of Sun Land
Beef Company, Inc. or any other foreign company.

V. ARGUMENTS OF THE THIRD PARTIES®
5.1 The arguments of the third parties are set forth in their written and oral submissions to the Panel,

which are summarized below. Thethird parties written answers to questions posed by the Panel are set forth
in the Annexes to this report (see list of annexes at page xi).*

A THIRD PARTY WRITTEN SUBMISSION OF CHINA
5.2 Initsthird party written submission, China made the following arguments:
1. Issue 1: Thecloseness of the Period of Investigation to the Date of Initiation

5.3 In the aleged anti-dumping investigation, Mexico s investigating authorities established a period of
investigation (“POI”") the ending of which was fifteen months earlier than the initiation of the investigation.

5.4 Although the AD Agreement itself does not establish any specific guidelines for determining an
appropriate POI, the Anti-Dumping Committee has issued a recommendation to the effect that, asageneral
rule, POI shall be “ending as closeto the date of initiation asis practicable’. Chinadoes not consider that the
time lag of fifteen months between the ending of POI and the date of initiation isin compliance with the spirit
and substance of the recommendation of the Anti-Dumping Committee.

5.5 China believes that the evaluation of the closeness of the POI to the date of initiation should be
considered in the context of its purpose and function under the AD Agreement.

5.6 The closeness of the POI isimportant for the investigation and the determination of the existence of
injury and dumping margin. The data collected in aremote, non-proximate POI cannot prove that the dumped
imports continue to exist at the present time, and that the level of such dumped imports* causes or threatens
to cause material injury” to a domestic industry in the importing country. In order to ensure a fair and
equitable investigation, the data collected within the POI shall meet the requirement of “objectivity” and
“positive evidence’, as such terms are defined in Article 3.1 of the AD Agreement. China agrees with the
United States’ assertion that the discretion of the investigating authorities to set the POI “isnot boundless’.
Asagenerd rule, the investigating authorities shall select the POI that is as close to the date of initiation of the
investigation as practicable.

2. Issue 2: The seasonality of the Period of Investigation

5.7 The United States alleges that Mexico' sinvestigating authorities examined only the March to August
time period in each year of the POI for injury analysis. Such six-month period reflected the main import

% All the footnotesin sections V:A - V:F are original footnotes of the third parties.
¥ The Panel posed questions only to the European Communities. No other third party responded or
commented on the questions.
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activity of the product under investigation when domestic production is at a seasonal low. Mexico's
investigating authorities did not investigate the data in the September to February time period when domestic
production is at a seasonal high and the import of the product under investigation is, conversely, reatively
low. For the purpose of injury analysis, Mexica s investigating authorities did not compare the data of the
seasona high period with those of the seasonal low period. Instead, it only compared the data of the same
season, on a year-to-year basis.

5.8 China takes no position as to whether or not the methodology adopted by Mexico in this dispute,
which isto examine only an annual portion/season of the POI, as being inconsistent with its WTO obligations.

Instead, China deems it appropriate to highlight the issue of the seasonal characteristic that isimplicit inthe
POI stipulated for this investigation.

5.9 China believes that the investigating authorities have the discretion to consider seasonality when
establishing the POI of a specific investigation. The Anti-Dumping Committee in its recommendation, did
recognize the discretion of investigating authorities to “ take account of the particular circumstances of agiven
investigation, to ensure that periods of data collection are appropriate in each case”. Moreover, the Anti-
Dumping Committee further recommended that “in establishing the specific periods of data collectionin a
particular investigation, investigating authorities may, if possible, consider the characteristics of the product in
question, including seasonality and cyclicality” (emphasis added).

5.10 Chinaalso believesthat the examination of adomesticindustry by the investigating authoritiesfrom a
seasonal perspective shall be conducted in an “objective” manner as required by Article 3.1 of the AD
Agreement. The requirements of objectivity means that, where investigating authorities undertake an
examination of adomestic industry in one season, they should, in principle, examine, in like manner, the same
industry in al other seasons, as well as examine the industry for the whole year. Or, in the alternative, the
investigating authorities should provide a satisfactory explanation as to why it is not necessary to examine
certain seasons that have been excluded from examination.

3. Issue 3: Investigating authorities’ obligations as to evidence collection

5.11  The United States alleged in the first written submission, that Mexico's “failure to investigate or
attempt to gather data from readily available sources’ breached Articles 3.1 and 3.2 of the AD Agreement
because Mexico failed to “identify exporters and importers other than the handful of those mentioned in the
petition”; failed to “send its anti-dumping questionnaire to exporters and importers other than the few
designated as such in the petition, or to purchasers’; faledto “consult the customs declarations’; and failed
to “seek to obtain accurate import volume information from importers’.

5.12  The United States interpreted that the requirements of “objectivity” and “positive evidence’ make it
obligatory for the investigating authorities to“actively seek out information pertinent to” the investigation, and
to “investigate or attempt to gather data from readily available sources’. In other words, the United States
asserts that the investigating authorities are obligated to actively collect evidence in order to fulfil the
requirements of “objectivity” and “positive evidence’. Chinaoffersadifferent interpretation than that of the
United States with regard to the approach in order to meet the standard of “objectivity” and “positive
evidence” as set forth in Articles 3.1 and 3.2 of the AD Agreement.

5.13  Chinabelieves that the obligations of the investigating authorities with regard to evidence collection
areto give notice of information required to al interested parties and to provide ample opportunity to present
in writing al evidence, rather than to actively collect evidence as asserted by the United States. Article 6.1 of
the AD Agreement clearly described the obligations of the investigating authorities as the following: “[d]ll
interested partiesin an anti-dumping investigation shall be given notice of the information which the authorities
require and ample opportunity to present in writing all evidence which they consider relevant in respect of the
investigation in question.”
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5.14  The scope of the obligations of the investigating authorities as to the verification of the accuracy of
the information provided by interested parties as defined in Article 6.6. of the AD Agreement is to “ satisfy
themselves as to the accuracy of the information ... upon which their findings are based.”

5.15  The requirement that the investigating authorities shall “ satisfy themselves as to the accuracy of the
information provided by interested parties” was clearly described by the panel in US— DRAMS. The panel
here stated that if the investigating authorities are obligated to actively seek evidence from all sourcesavalaie,
it is aso likely that “anti-dumping investigations would, as a conseguence, become totally unmanageable”.
China concurs with the panel’s findings.

5.16  Only when the investigating authorities have b operate under “best information available” as
described in Paragraph 7 of Annex 1l of the AD Agreement that the obligationsto verify the accuracy of the
information through independent sources arise “where practicable”.

5.17  Insum, China does not find in the AD Agreement a solid legal basis to support the assertion of the
United States that investigating authorities are obligated to actively seek evidencethrough independent sources
except under very specific circumstances.

4, Issue 4: Known exporters

5.18  The United States alleged in this dispute, that Mexico sinvestigating authorities“improperly sent its
anti-dumping questionnaire to only two companies that were listed in the petition” and “made no effort to
identify exporters and importers other than the handful of those mentioned in the petition”. The dlegation
raises the issue of the obligations of investigating authorities with respect to“known” exporters for the United
States has asserted that Articles 5 and 6 of the AD Agreement “require an investigating authority to actively
determine the universe of potential respondents’ and to “actively seek to identify individual exporters and
producers’. China does not agree with such assertion and interpretation.

5.19  China believes that Article 52 of the AD Agreement expressly places the burden of identifying
“known” exporters on the petitioners by stating that a petition shal include “the identity of each known
exporter or foreign producer” of the product in question. In Article 6.1.3, the use of the definite article “the”
before “known exporters’ showsthat the phrase “known exporters’ has been used in the previoustext of the
AD Agreement. Given that both Article 5.2 and Article 6.1.3 use the same wording “known exporter”, the
“known exporters’ under Article 6.1.3 refer to “each known exporter” under Article 5.2. Therefore, the AD
Agreement suggests that investigating authorities shall rely on the petitionersto identify “known” exportersin
their petition(s).

5.20  Chinawould submit that at the outset of the investigation, theinvestigating authorities shal rely onthe
information in the petition to identify “known” exporters. The authorities are obligated to check the “accuracy
and adequacy” of such information and if the authorities believe that such information is not accurate or
adequate, it shall give reasonable time to the petitioners to provide further information or satisfactory
explanation. Thereisno legal basisinthe AD Agreement for the interpretation that the investigating authorities
are obligated to actively seek to identify “known” exporters by themselves from available sources.

5. Issue 5: Exportersthat had no export during the POI

521  TheUnited States alleged that Mexico' investigating authoritiesimproperly calculated dumping margin
on the basis of adverse facts available for an exporter that had made no export sale during the POI but that
had fully cooperated with the investigating authorities in the investigation. The United States asserts that a
neutral “all other rate” shall be applied to such exporter because its full cooperation left no warrant to apply
adverse facts available that are strictly confined in Article 6.8 of the AD Agreement. Furthermore, the United
States stated that such exporter shall be entitled to the “new shipper” review as provided in Article 9.5 of the
AD Agreement. Chinabelievesthat the United States’ interpretation that an exporter that made no export sales
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during the POI should have certain dumping margin applied to it (whether this isthe neutral “all other rate”, or
the dumping margin based upon facts available) isin error.

5.22  Chinawould base its position on the following: firstly, an exporter that made no export sales during
the POI shall not be considered as having been dumping the products under investigation because no dumping
margin can be calcul ated for such exporter due to the non-existence of an applicable export price. Article 2.1
of the AD Agreement provides that “aproduct isto be considered as being dumped, if the export priceof the
product exported from one country to another is less than the comparable price, in the ordinary course of
trade, for the like product when destined for consumption in the exporting country” (emphasis added). An
exporter that made no export sales during the POl had no export price that can be used to compare with the
normal value to calculate dumping margin, therefore, the product under investigation of such exporter cannot
“be considered as being dumped”.

5.23  Secondly, Article 9.5 of the AD Agreement expressly requires that “no anti-dumping duties shall be
levied on imports from such exporters or producers’ “who have not exported the product to the importing
Member during the period of investigation”.

5.24  Chinabelievesthat it is erroneous toimpose any dumping margin on an exporter that made no export
sales during the POI, whether this be the neutral “all other rate” or that based upon facts available.

B. THIRD PARTY WRITTEN SUBMISSION OF THE EUROPEAN COMMUNITIES
5.25 Initsthird party written submission, the EC made the following arguments:
1. Stale period of investigation

5.26  Although the AD Agreement contains no express rule in the text concerning the selection of the
period of investigation, an investigating authority’ s discretion in that respect is not boundless. Having regard
to the context and purpose of the relevant provisions, particularly the use of the present tense, thereis alimit
on how long the period between the end of the period of investigation and the initiation of the original
investigation can be. An excessive gap would not be representative and would not be consistent with the
obligation contained in Article 3.1 AD Agreement to conduct an objective examination based on positive
evidence.

2. Use of March to August 1997, 1998 and 1999 for injury analysis

5.27  Article3.1 AD Agreement beginswith the words“A determination of injury ...” (singular). Fromthe
wording of this provision it is clear that the AD Agreement requires an investigating authority to make one
injury determination. An investigating authority cannot, without further reasonable explanation, make severd
discrete injury determinations relating, for example, to different companies forming part of the domestic
industry, or relating to different time periods. Mexico defined the period a issue in its
anti-dumping investigation as beginning on 1 March 1997 and ending on 30 August 1999. Thus, of itsown
accord, Mexico clearly identified that period as the relevant period for making its (one) injury determination.
Having defined the period as it did, Mexico was bound to treat that period consistently thereafter in
accordance with that definition. Thus, it follows, with respect to Article 3, including Articles 3.1 and 3.5, that
Mexico had to make “a determination of injury” for that period — and not for the various segments of that
period selected by Mexico. Thereisnothing inthe AD Agreement that provides for an investigating authority
to make more than one injury determination; to the contrary, all references to the making of an injury
determination are references to a determination of injury. Having defined the period at issue asit did, Mexico
could not subsequently take the position that some segments of that period were no longer relevant for the
purposes of comparison or assessment. Mexico was not permitted to see the temporal characteristics of its
injury investigation in one way for one purpose, and in another way for another. Mexico had become bound
by its own logic.
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3. Injury analysisincluding non-dumped imports

5.28  Evenwherethe AD Agreement does not require any particular methodology for the determination of
injury, the analysis conducted by an investigating authority must be objective and based on positive evidence.
Imports from companies found not to have dumped cannot be included in the evaluation of volume, price
effects and the impact of dumped imports on the domestic industry.

4, De minimisdumping margin

5.29  The wording of Article 5.8 AD Agreement contemplates the termination of the “investigation” in
respect of the exporting country as awhole, not with respect to individual exporters. Thisinterpretationisin
line with the first sentence of Article 5.8 AD Agreement which requires that a complaint be rejected and the
investigation be terminated promptly in case of lack of sufficient evidence to proceed with the case. Where
the investigating authority determines a de minimis dumping margin for a specific exporter, Article 5.8 AD
Agreement requires that no duty be imposed and collected from that exporter. It does not require the
termination of the entire investigation (provided that the country-wide margin is above de minimig). Inthe
opinion of the European Communities, both the method used by Mexico and the method suggested by the
United States constitute permissible interpretations of the AD Agreement.

5. All othersrate, facts available
@ Irrelevance of Articles 9.4 and 10.6 of the AD Agreement

5.30 The provisions of Articles 6.10 (other than the first sentence) and 9.4 AD Agreement relate to the
situation in which exporters are known and sampling techniques are used. Absent sampling, these provisions
areirrelevant for the determination of an anti-dumping duty.

(b) An al othersrate is permissible for unknown exporters

5.31  The AD Agreement does not contain any specific rule concerning the rate or amount of duty to be
imposed on unknown exporters in the investigated country. An “al others’ rate may be imposed on such
exporters - aresidual country specific rate. Article 6.10 AD Agreement, first sentence, refers to “known”
exporters, and in any event containsthe words*“asarule’. Contextual support for such an interpretation may
also befoundin Article 2.1 AD Agreement, which defines dumping, and which refersto the product exported
from “one country to another”. Article 9.2 AD Agreement refersto theimposition of duties onimports“from
all sources’, and permits the authorities to name the supplying country if it is impractica to name the
suppliers, as it would be if they are unknown. Furthermore, Article 9.3 AD Agreement contains rules
concerning refunds. If an exporter did not appear during the original investigation, there is nothing on the
face of Article 9.3 that would prevent such exporter from requesting a periodic review or arefund pursuant to
those provisions. In any event, there being no dispute between the parties on this point, thereis no need for
the Panel to make any findings in this respect.

5.32  Unknown exporters, like known exporters, areinterested parties within the meaning of Article 6.8 AD
Agreement. |f unknown exporters do not provide necessary information within areasonable period, then, as
in the case of known exporters, determinations may be made on the basis of the facts available. Unknown
exporters choose, following the notice of initiation, not to appear and not to complete a questionnaire
response. It necessarily follows that the “al others’ rate may lawfully be based on the highest rate found in
respect of a known exporter, whether or not on the basis of the facts available.

(© Meaning of known and unknown exporters
5.33  Absent any contrary indication in the written record, the European Communities considers that

exporters mentioned in the complaint or which respond to the notice of initiation may be considered to be
known. That isareasonable basis on which to proceed, which corresponds to a permissible interpretation of
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the AD Agreement. Aninvestigating authority isnot required by the AD Agreement to make further unilateral
and autonomous enquiry.

(d) Application of an all others rate to unknown producers

5.34  The same analysis, mutatis mutandis, in respect of unknown (non-exporting) producers in the
investigated country, would aso be based on a permissible interpretation of the AD Agreement. Article 9.5
AD Agreement contains special rules in respect of so-called “newcomer” or “new shipper” reviews.

(e Application of an all others rate to known producers

5.35 The AD Agreement also does not contain any specific rule concerning the rate or amount of duty to
be imposed on (non-exporting) producers who are known. Producers Rice was aknown producer which did
not export during the investigation period. Theimposition on Producers Rice of an “all others’ rate based on
the facts available was consistent with the AD Agreement, for all the reasons set out above. As explained
above Articles 6.10 (other than the first sentence) and 9.4 AD Agreement relate to sampling and areirrelevant
for this specific case. Producers Rice was not excluded from a sample. It simply had no exports. The
absence of an export price precludes the calculation of a company specific dumping margin, but does not
preclude the application of an “al others’ rate. Article 9.5 AD Agreement contains special rulesin respect of
so-called “newcomer” or “new shipper” reviews in order to address the situation in which a producer without
any exports and thus subject to the all others rate does have exports subsequent to the period of investigation.

In al the circumstances, the imposition on Producers Rice of the same “all others’ rate as that applicable to
other unknown exporters and known producers, as the case may be based on the facts available, was a
reasonable basis on which to proceed.

6. As such

5.36  Further to the Report of the Appellate Body in US-Corrosion-Resistant Steel Sunset Review, it is
unnecessary for ameasure to be “mandatory” as opposed to “discretionary” in order for such measureto be
reviewed by a Panel for consistency with the AD Agreement.

C. THIRD PARTY WRITTEN SUBMISSION OF TURKEY
5.37  Initsthird party written submission, Turkey made the following arguments:

1. Selection of an investigation period that ended morethan fifteen monthsprior to the date of
initiation of the investigation

5.38  The United States submits that Mexico acted inconsistently with Article VI:2 of GATT 1994 and
Articles 1, 3.1, 3.2, 3.4, and 3.5 of the AD Agreement by selecting a period for its dumping investigation that
ended more than fifteen months prior to the date of initiation of the investigation. The United States, further
contends that, those periods were so remote in time that the information collected by the investigating
authority was incapable of providing a basis for an objective finding of dumping, injury and causation or a
determination based on positive evidence.

5.39  Turkey submits that although the AD Agreement does not establish any specific period of
investigation, the wording of both the AD Agreement and Article VI of GATT 1994 leads authorities to
investigate the presence of dumping, injury and causation at the most recent time period. Thus, authorities
should not be allowed to initiate a dumping investigation and examine any time period that they believe
dumping was exercised for the sake of imposing anti-dumping duties.

540 Inthisrespect, Article VI:1 of GATT 1994 states that dumping is to be condemned if it causes or
threatens materia injury to an established industry or materialy retards the establishment of a domestic
industry. The paragraph continues by the definition of dumping which is aso in present tense. Likewise,
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Article VI:2 of GATT 1994 states that a contracting party may levy on any dumped product an
anti-dumping duty not greater in amount than the margin of dumping to offset or prevent dumping. The other
paragraphs of Article VI of GATT 1994 also follow the same trend and presents remedies for situations that
took place in the near past.

541  Furthermore, Article 3.4 of the AD Agreement lists the relevant economic factors and indices having
a bearing on the state of the industry that should be examined. Here one can easily notice that the required
examination should be done as to the actual and potential position of thelisted factors. Alsoin Article3.5itis
clearly stated that the authorities should demonstrate that dumped imports are causing injury to the domestic
industry.

5.42  Inthisrespect, in light of the above cited clear obligations to examine actual and potential positions
rather than past experiences, Turkey believesthat even if the AD Agreement does not establish acertaintime
period, an unbiased and objective authority would not establish dumping margin on the basis of the past
information that is not valid anymore.

543 InTurkey’sview, the period of data collection for dumping investigations should end as close to the
date of initiation asis practicable. Thisisalso important for purposes of predictability and transparency of the
investigations and credibility of the authority’s actions.

2. Limitation of inquiry

544  The United States submits that Mexico’'s decision to allow the petitioners to set the POI for its
dumping analysis as March-August 1999 and its subsequent decision to focus on only March to August of
1997, 1998 and 1999 for its injury analysis resulted in breaches of Articles 1, 3.1, 3.5 and 6.2 of the
AD Agreement. The United States further contends that Economia sinvestigation of injury was not based on
positive evidence for simple reason that it failed even to examine the evidence pertaining to half of the period
of injury analysis. United States continued that Economia by taking this approach, made it more likely to
determine that the domestic industry was injured.”

5.45 In accordancewith Article 17 of the AD Agreement, the panels are entitled to determine whether the
authorities' establishment of the facts was proper and whether their evaluation of those facts was unbiased
and objective. In thisrespect, the Panel may consider hereif selection of those particular periodsresultedin a
solution different from what it would be if the whole one-year period were taken, in other words what an
objective and unbiased authority would do in any given investigation. In addition, Turkey believes that
seasonality is an important aspect of this investigation. The Panel may also focus on the seasonality of the
subject product and its conformity with the practice of limiting the inquiry to certain parts of the year.

5.46  Turkey being athird party is not in a position to comment on if the results would be different if the
whole one-year period was evaluated. Y et, what Turkey would like to emphasizeisthat in any such caseif
the authority is deviating from its normal practice it should provide the reasonsfor such deviation and invite
the interested parties to submit rebuttal arguments if they would consider such practice not appropriate.

5.47  Turkey reckons that such arbitrary implementations should not be alowed as they would certainly
place question marks as regards the objectivity of the authority and the outcomes of the investigation. In
other words, authorities should not be alowed to manipulate the investigations as necessary.

3. Application of “adverse facts available” to certain companies

5.48 The United States considers that Economia’s application of an adverse “facts available” dumping
margin to Producers Rice and to US producers and exporters that it did not examine is inconsistent with
Article VI:2 of the GATT 1994, Articles 1, 6.1, 6.2, 6.6, 68, 6.10, 9.3, 9.4, 9.5, 12.1 and 12.2 of the
AD Agreement and paragraphs 1, 3, 5, 6 and 7 of Annex Il of the AD Agreement. The United States
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continues that an investigating authority is not permitted to examine individually just afew exporters and then
assign an adverse facts available based margin to everyone else.

549  Asregardsthe use of facts available, Article 6.8 clearly identifies the circumstances under which an
investigating authority may resort to the “facts available’. In accordance with this Article, only if an
interested party “refuses access to” necessary information within a reasonable period, “ otherwise does not
provide’ necessary information within a reasonable period, or “significantly impedes the investigation”, the
investigating authority may make determinations on the basis of the facts available.

5,50  Thus, theinvestigating authorities shall avoid the arbitrary implementation of “factsavailable” and for
those companies who were not individually examined for reasons other than listed in Article 6.8 and the
authority shall not calculate a margin based on facts available.

5,51 However, under certain circumstances the case may not be so straightforward. Assume a case
where the investigating authority has acted to the best of its ability in reaching all the interested parties, that is
to say he sent questionnairesto al the known exporters/producers, published anotice of initiation and notified
the government of the exporting Member and requested assi stance to reach unknown exporters/producersin
the exporting Member. Some may here till argue that the authority did not notify all interested parties
individually and those parties should not receive facts available based margins.

5,52  Assume that in the above scenario only one exporter/producer cooperaed with the authority and
responded to the questionnaire while all the other exporter/producers avoided cooperation. The only
cooperating company received de minimisdumping margin. Here, would it be still rational to argue that those
non-cooperating companies should receive the margin of the cooperating company or a neutral “all others
rate” but not a dumping margin based on facts available?

5,53 InTurkey’sview, application of facts available should be considered on a case by case basis. Inany
case the investigating authorities and interested parties should fulfil their respective requirements and bear the
results of their relevant actions.

5.54  Asregardsthetreatment of “new shippers’, the only Article that is relevant with potential exporters
of the product concerned in the AD Agreement is Article 9.5. The purpose of this Articleisto eliminate the
unfairness of punishing the newcomerswith the residual duty of the original investigation for reasons beyond
their control. TheArticle clearly statesthat to request areview those exporters or producers must show that
they are not related to any of the exporters or producers in the exporting country who are subject to the anti-
dumping duties on the product. This provision clarifiesthat the original investigation has aready finished and
the dutiesare in place, thusit does not recognize that new shippers can request an individual treatment during
the investigation. Then the same Article continues that the review for those companies should beinitiated and
carried out on an accelerated basis and no anti-dumping duties shall be levied on imports of such exporters or
producers while the review is being carried out. That isto say, regardless of the duty placed on the company
they will not be subjected to that in the course of the investigation but may only be required to place
guarantees or to withhold appraisement. In this respect, investigating authorities are not required by the AD
Agreement to carry out individual investigations for those companies who did not export during the
investigation period.

5,55  The United States further alleges that Economia failed to disclose to the exporters the export price
information, which established the basis for the determination of the adverse facts available dumping margin.
This information involved pedimento information obtained by the CMA from the Mexican Secretariat of
Treasury. According to the United States, Economia did not include this information and the relevant
documentsin the public file of theinvestigation. Thus, the United States asserts that Economia, having acted
as such, breached Article 6.2 and 6.4 of the AD Agreement.

556  Article 6.2 of the AD Agreement states that all interested parties shall have the right to defend their
interestsin the course of the investigation. Article 6.4 requiresthe authoritiesto provide “timely opportunities
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for al interested parties to see al information that is relevant to the presentation of their cases, that is not
confidentia (...), and that is used by the authorities in an anti-dumping investigation, (...)".

5,57 Inview of the above requirements, Turkey believes that the authorities shall provide al interested
parties access to hon-confidential information that is relevant for the partiesin making their cases so that the
interested parties can use the opportunity to defend their rights, as stipulated under Article 6.2. The
authorities' acting so will aso render the investigation process more transparent and benefit al interested
parties.

4, Consistency of domestic legislation

5,58  The United States alleges that various provisions of Mexico’'s Foreign Trade Act and its FCCP are
inconsistent with Mexico's WTO obligations. The United States contends that particularly the provisions
regarding time limit for responding questionnaires, facts available, reviews, new shipper reviews and
application of fines are inconsistent with Articles 5.8, 6.1.1, 9.3, 9.5, 11.2, 12.1.1 and 18.1 of the
AD Agreement and Articles 11.9, 19.3, 21.2 and 32.1 of the SCM Agreement.

5,59  Turkey submits that the Members being signatory to the Final Act of the Uruguay Round and the
Agreement Establishing the WTO, commit themselves to be abide by the rules and procedures of the
WTO Agreements. The presence of such commitment provides security and predictability to the multilateral
trading system. Members should avoid impairing or nullifying benefits accruing to other Members by taking
measures not allowed under the WTO Agreements.

5.60 Inthisrespect, domestic Legidations of the Members designed to implement the WT O Agreements
shall be compatible with the requirements of the relevant Agreements. Otherwise, the WTO Agreements and
the multilateral system would prove unnecessary since Members might adopt Legislations with completely
different obligations. This would inevitably result in chaos and unpredictability of the international
environment.

5.61  Asamatter of fact, Members are not precluded of having domestic Legislations. On the contrary,
the WTO Agreements put forward general principles of application and they do not generally describe the
procedures to be followed to act consistently with those principles. Thus, domestic Legidations are especially
important in those instances where they help to describe procedures and rules that should be followed in order
to be compatible with the Agreements. However, the balance should be set. The provisions of the domestic
legidlations should not create unnecessary burden for the respondents and they should not contradict or annul

the provisions of the WTO Agreements.

5. Conclusion

5.62  Turkey has serious concernsin WTO Members' interpretation of the fulfilment of their obligations
under the AD Agreement.

5.63  Tothisend, Turkey believesthat among others, it is very essential for sake of transparency, fairness
and appropriate functioning of this Agreement that the interested parties should not be deprived of their rights
as specified in detail in the Agreement, the authorities should abide by the provisions of the Agreementsin
conducting an anti-dumping investigation in an unbiased and objective manner. Lastly, Turkey believesthat
the domestic L egislation of Members should be in compliance with the relevant WTO Agreementsto preserve
the implementation standards of measures in  such aeas a the aea of
anti-dumping and subsidies.

D. THIRD PARTY ORAL STATEMENT OF CHINA

5.64  China, inits oral statement, made the following arguments:



WT/DS295/R
Page 84

1. Issue 1. Thecloseness of the Period of Investigation to the Date of Initiation

5.65 Inthe aleged anti-dumping investigation, Mexico' s investigating authorities established a period of
investigation (“POI”) the ending of which was fifteen months earlier than the initiation of the investigation.

5.66  Although the AD Agreement itself does not establish any specific guidelines for determining an
appropriate POI, the Anti-Dumping Committee has issued a recommendation to the effect that, as a general
rule, POI shall be “ending as closeto the date of initiation asis practicable”. Chinadoes not consider that the
time lag of fifteen months between the ending of POI and the date of initiation isin compliance with the spirit
and substance of the recommendation of the Anti-Dumping Committee.

5.67  China believes that the evaluation of the closeness of the POI to the date of initiation should be
considered in the context of its purpose and function under the AD Agreement.

5.68  The closeness of the POI isimportant for the investigation and the determination of the existence of
injury and dumping margin. The data collected in aremote, non-proximate POI cannot prove that the dumped
imports continue to exist at the present time, and that the level of such dumped imports*causes or threatens
to cause material injury” to a domestic industry in the importing country. In order to ensure a fair and
equitable investigation, the data collected within the POI shall meet the requirement of “objectivity” and
“positive evidence’, as such terms are defined in Article 3.1 of the AD Agreement. China agrees with the
United States’ assertion that the discretion of the investigating authorities to set the POI “is not boundless”.
Asagenera rule, theinvestigating authorities shall select the POI that is as close to the date of initiation of the
investigation as practicable.

2. Issue 2: The seasonality of the Period of Investigation

5.69  The United States dleges that Mexico' sinvestigating authorities examined only the March to August
time period in each year of the POI for injury analysis. Such six-month period reflected the main import
activity of the product under investigation when domestic production is at a seasonal low. Mexico's
investigating authorities did not investigate the data in the September to February time period when domestic
production is at a seasonal high and the import of the product under investigation is, conversely, reatively
low. For the purpose of injury analysis, Mexico s investigating authorities did not compare the data of the
seasona high period with those of the seasonal low period. Instead, it only compared the data of the same
season, on a year-to-year basis.

5.70  Chinatakes no position as to whether or not the methodology adopted by Mexico in this dispute,
which isto examine only an annual portion/season of the POI, as being inconsistent with its WTO obligations.

Instead, China deems it appropriate to highlight the issue of the seasonal characteristic that isimplicit inthe
POI stipulated for this investigation.

5.71  China believes that the investigating authorities have the discretion to consider seasonality when
establishing the POI of a specific investigation. The Anti-Dumping Committee in its recommendation did
recognize the discretion of investigating authorities to “take account of the particular circumstances of agiven
investigation, to ensure that periods of data collection are appropriate in each case”. Moreover, the Anti-
Dumping Committee further recommended that “in establishing the specific periods of data collectionin a
particular investigation, investigating authorities may, if possible, consider the characteristics of the product in
question, including seasonality and cyclicality” (emphasis added).

5.72  Chinaaso believesthat the examination of adomestic industry by the investigating authoritiesfrom a
seasonal perspective shall be conducted in an “objective” manner as required by Article 3.1 of the AD
Agreement. The requirements of objectivity means that, where investigating authorities undertake an
examination of adomestic industry in one season, they should, in principle, examine, in like manner, the same
industry in al other seasons, as well as examine the industry for the whole year. Or, in the alternative, the
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investigating authorities should provide a satisfactory explanation as to why it is not necessary to examine
certain seasons that have been excluded from examination.

3. Issue 3: Investigating authorities’ obligations as to evidence collection

5.73  The United States alleged in the first written submission, that Mexico's “failure to investigate or
attempt to gather data from readily available sources’ breached Articles 3.1 and 3.2 of the AD Agreement
because Mexico failed to “identify exporters and importers other than the handful of those mentioned in the
petition”; failed to “send its anti-dumping questionnaire to exporters and importers other than the few
designated as such in the petition, or to purchasers’; faledto “consult the customs declarations’; andfailed
to “seek to obtain accurate import volume information from importers”.

5.74  The United States interpreted that the requirements of “objectivity” and “positive evidence’ make it
obligatory for the investigating authorities to “ actively seek out information pertinent to” the investigation, and
to “investigate or attempt to gather data from readily available sources’. In other words, the United States
asserts that the investigating authorities are obligated to actively collect evidence in order to fulfil the
requirements of “objectivity” and “positive evidence’. Chinaoffersadifferent interpretation than that of the
United States with regard to the approach in order to meet the standard of “objectivity” and “positive
evidence” as set forth in Articles 3.1 and 3.2 of the AD Agreement.

5.75  Chinabelieves that the obligations of the investigating authorities with regard to evidence collection
areto give notice of information required to all interested parties and to provide ample opportunity to present
inwriting all evidence, rather than to actively collect evidence as asserted by the United States. Article 6.1 of
the AD Agreement clearly described the obligations of the investigating authorities as the following: “[d]ll
interested partiesin an anti-dumping investigation shall be given notice of the information which the authorities
require and ample opportunity to present in writing all evidence which they consider relevant in respect of the
investigation in question.”

5.76  The scope of the obligations of the investigating authorities as to the verification of the accuracy of
the information provided by interested parties as defined in Article 6.6. of the AD Agreement is to “satisfy
themselves as to the accuracy of the information ... upon which their findings are based.”

5.77  Therequirement that the investigating authorities shall “ satisfy themselves as to the accuracy of the
information provided by interested parties” was clearly described by the panel in US— DRAMS. The pand
here stated that if the investigating authorities are obligated to actively seek evidence from all sourcesavalaie,
it is aso likely that “anti-dumping investigations would, as a conseguence, become totally unmanageable”.
China concurs with the panel’s findings.

5.78  Only when the investigating authorities have to operate under “best information available’ as
described in Paragraph 7 of Annex 1l of the AD Agreement that the obligationsto verify the accuracy of the
information through independent sources arise “where practicable”.

5.79  Insum, Chinadoes not find in the AD Agreement a solid legal basis to support the assertion of the
United States that investigating authorities are obligated to actively seek evidencethrough independent sources
except under very specific circumstances.

4, Issue 4: Known exporters

5.80 The United States alleged in this dispute, that Mexico sinvestigating authorities“improperly sent its
anti-dumping questionnaire to only two companies that were listed in the petition” and “made no effort to
identify exporters and importers other than the handful of those mentioned in the petition”. The dlegation
raises the issue of the obligations of investigating authorities with respect to*“known” exporters for the United
States has asserted that Articles 5 and 6 of the AD Agreement “require an investigating authority to actively
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determine the universe of potential respondents’ and to “actively seek to identify individual exporters and
producers’. China does not agree with such assertion and interpretation.

5.81  China believes that Article 52 of the AD Agreement expressly places the burden of identifying
“known” exporters on the petitioners by stating that a petition shal include “the identity of each known
exporter or foreign producer” of the product in question. In Article 6.1.3, the use of the definite article “the”
before “known exporters” showsthat the phrase “known exporters’ has been used in the previoustext of the
AD Agreement. Given that both Article 5.2 and Article 6.1.3 use the same wording “known exporter”, the
“known exporters’ under Article 6.1.3 refer to “each known exporter” under Article 5.2. Therefore, the AD
Agreement suggests that investigating authorities shall rely on the petitionersto identify “known” exportersin
their petition(s).

5.82  Chinawould submit that at the outset of the investigation, the investigating authoritiesshall rely on the
information in the petition to identify “known” exporters. The authorities are obligated to check the " accuracy
and adequacy” of such information and if the authorities believe that such information is not accurate or
adequate, it shall give reasonable time to the petitioners to provide further information or satisfactory
explanation. Thereisno lega basisin the AD Agreement for the interpretation that the investigating authorities
are obligated to actively seek to identify “known” exporters by themselves from available sources.

5. Issue 5: Exportersthat had no export during the POI

5.83  TheUnited States alleged that Mexico' investigating authoritiesimproperly cal culated dumping margin
on the basis of adverse facts available for aexporter that had made no export sale during the POI but that had
fully cooperated with the investigating authoritiesin the investigation. The United States asserts that a neutral
“al other rate” shall be applied to such exporter because its full cooperation left no warrant to apply adverse
facts available that are strictly confined in Article 6.8 of the AD Agreement. Furthermore, the United States
stated that such exporter shall be entitled to the “new shipper” review as provided in Article 9.5 of the AD
Agreement. China believes that the United States’ interpretation that an exporter that made no export sales
during the POI should have certain dumping margin applied to it (whether thisisthe neutral “all other rate”, or
the dumping margin based upon facts available) isin error.

5.84  Chinawould baseits position on the following: firstly, an exporter that made no export sales during
the POI shall not be considered as having been dumping the products under investigation because no dumping
margin can be calcul ated for such exporter due to the non-existence of an applicable export price. Article 2.1
of the AD Agreement provides that “aproduct isto be considered as being dumped, if the export priceof the
product exported from one country to another is less than the comparable price, in the ordinary course of
trade, for the like product when destined for consumption in the exporting country” (emphasis added). An
exporter that made no export sales during the POI had no export price that can be used to compare with the
normal valueto calculate dumping margin, therefore, the product under investigation of such exporter cannot
“be considered as being dumped”.

5.85  Secondly, Article 9.5 of the AD Agreement expressly requires that “no anti-dumping duties shall be
levied on imports from such exporters or producers’ “who have not exported the product to the importing
Member during the period of investigation”.

5.86 Chinabelievesthat it is erroneous toimpose any dumping margin on an exporter that made no export
sdes during the POI, whether this be the neutral “all other rate” or that based upon facts available.

E. THIRD PARTY ORAL STATEMENT OF THE EUROPEAN COMMUNITIES

5.87 EC,initsord statement, made the following arguments:
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1. I ntroduction

5.88  TheEuropean Communities makesthisthird party oral submission because of its systemic interestin
the correct interpretation of the AD Agreement.

5.89 Inthisora submission the European Communities, reacting to certain statements made by Mexicoin
its first written submission and by the other third parties, will comment on the following points:

@ the use by Mexico of a stale period of investigation, ending more than 15 months before
initiation of the investigation,;

(b) the use by Mexico of three select segmented six month periodsfor itsinjury determination;

(9] the application of an “all others’ rate based on the facts available to unknown and known
exporters or producers; and

(d) Article 93V of the Mexican Foreign Trade Act.
2. Stale period of investigation

5.90 The European Communities would respectfully draw the Panel’s attention to what is essentially
consensus among the United States and all of the third parties: China; the European Communities; and
Turkey. All agreethat the AD Agreement is silent on the period of time that may elapse between the end of
the investigation period and the initiation of the proceeding. Thereisno expressrulein thetext. Despite this,
all agree, remarkably, that it is not a permissible interpretation of the AD Agreement to conclude that thereis
no limit to the period of time that may elapse. That proposition is based on context and purpose, rather than
text.

5.91 Itisaproposition derived from the fact that numerous provisions of GATT 1994, Article VI and the
AD Agreement arein the present tense, or express arequirement of temporal proximity between the regulated
behaviour (dumping causing injury) and its consequences (the measures that may be adopted under the AD
Agreement); and from the numerous provisions of the AD Agreement that require an investigating authority
to proceed in an objective manner, based on positive evidence.

5.92  The European Communities welcomes such an approach, it being one that validates in a balanced
manner al therelevant rules of interpretation, giving fair weight to the overall logic of the Agreement, and the
role of WTO dispute settlement. EC invites the Panel to embrace it.

3. Use of March to August 1997, 1998 and 1999 for injury analysis

593 On the question of the periods analysed for the purposes of the injury investigation, the
European Communities also draws the attention of the Panel to the substantial degree of consensus between
the United States and the third parties, both as to interpretative technique, and the conclusion to be drawn on
this point.

5.94  The European Communities considers that the Panel need not consider whether or not there may be
an issue of seasonality in this case, because that issue was not raised by or relied on by the investigating
authority.

5.95 Rather, the European Communities considers that the Panel may and should make findings based on
the general obligation of an investigating authority to adhere in its determinations to a coherent internal logic.
Thisaso results from the various provisions of the AD Agreement which require an investigating authority to
proceed in an objective manner and base its findings on positive evidence. A determination that isinternally
contradictory cannot be, in all respects, objective and based on positive evidence. Some part of it must be
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non-objective and/or not based on positive evidence. The Appellate Body recently reiterated this basic
requirement in the EC—Bed Linen case. It applies to an injury determination with just as much force as it
applies to adumping determination.

5.96  In this case, the Panel need do no more than find that Mexico determined it to be appropriate to
assess injury over the three year period 1997, 1998 and 1999; that in principle Mexico was thus bound by its
own logic to make its injury determinations on a consistent and objective basisin relation to that period; and
that Mexico departed from the logic it had itself established by ignoring certain events relevant to injury
assessment that took place during that three year period, without any explanation. Mexico thus acted
inconsistently with the AD Agreement.

5.97  On the question of seasonality, the European Communities would not rule out the possibility that it
may have arole to play when fixing the parameters of a single homogenous injury investigation period; or
even that it should be taken into consideration within a period of injury investigation that extends over more
than one season. That would not mean, however, that an investigating authority would be free to simply
ignore certain events during the relevant period, without explanation.

5.98 For example, in determining whether or not the margin of dumping would be de minimis or the
volume of imports negligible for the purposes of Article 3.3 of the AD Agreement, it is highly doubtful that an
investigating authority could entirely ignore low season imports.

5,99 Thesameistrue of thefactorslisted in Article 3.4 of the AD Agreement in relation to the examination
of theimpact of the dumped imports on the domestic industry, many of which by definition have atemporal
aspect, and the measurement of which could therefore be severely distorted if arbitrarily restricted to certain
sub-periods within the injury investigation period.

5.100 The same observation may be made in relation to the factors listed in Article 3.5 of the
AD Agreement, those being factors causing injury other than dumped imports. Events relevant to the
assessment of these factors cannot be simply ignored just because they happen to fall outside the particular
sub-period or sub-periods arbitrarily selected by the investigating authority.

5.101 Theseaobservationsare confirmedif itisrecalled that seasonality may affect all Membersto a greater
or lesser extent. There may even be casesin which, in one season of the calendar year, Member A exportsto
Member B, whilst in another season of the calendar year, Member B exports the same product to Member A.
In such a case, to look at only half the picture, could well result in a particularly distorted view of the
situation.

4, All othersrate, facts available

5.102 The European Communities recalls that there is no dispute between the parties as to whether a
residual duty can beimposed on imports from unknown exporters or known non-exporting producers. Both
parties agree that a residual duty can be imposed in both circumstances. Thus, contrary to what China
suggests in its third party submission®, the Panel is not asked to make any findings on this particular point.
The parties disagree only on the question of how the residual duty should be established, that is, on whether
or not such a duty can be based on facts available. Thisistherefore the specific issue on which the Panel is
called upon to make findings in this case. The European Communities has pointed out that nothing in the AD
Agreement precludes the residua duty from being based on facts available. In particular, Article 9.4 of the
AD Agreement isirrelevant to this question, being limited to the specific circumstances in which sampling is
used.

“0 Third party written submission of China, paras. 32 to 35.
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5. Finesimposed pursuant to Article 93V of the Foreign Trade Act

5.103 InsofarasArticle 93V of the Mexican Foreign Trade Act effectively requirestheimposition of fines
for dumped or subsidised imports from WTO Members, the European Communities would support the United
States' claim that this is an impermissible specific action against dumping or subsidisation in violation of
Article 18.1 of the AD Agreement and Article 32.1 of the SCM Agreement. The European Communities
would also take this opportunity to recall that the United States has yet has to bring its own legidation into
conformity with these specific obligations of the AD Agreement and the SCM Agreement by complying with
the rulings in the US-1916 Act case and the US-Offset Act (Byrd Amendment) case.

F. THIRD PARTY ORAL STATEMENT OF TURKEY
5.104 Turkey, inits oral statement, made the following arguments:

5.105 Turkey has not made submissions with respect to al matters raised before this Panel. However,
Turkey would like to remind that this should not be understood to imply that Turkey either agrees with or
objects to such interpretations of the Agreement by the parties to the dispute.

5.106 Turkey presents the four issues that it had raised in its written submission:

@ Selection of an investigation period that ended more than fifteen months prior to the date of
initiation of the investigation,

(b) Limitation of inquiry to only certain months where imports were at their highest and
domestic production was lowest;

(© Application of “adverse facts available” to certain companies,

(d) Consistency of domestic Legidations with provisions of the AD Agreement and the
Agreement on Subsidies and Countervailing Measures and obligations of Members.

5.107 Asfor thefirst issue, that is, Economia’ s selection of an investigation period that ended more than
fifteen months prior to the date of initiation of the investigation, Turkey acknowledges that the AD Agreement
does not establish any specific period of investigation. However, in Turkey'sview, the wording of both the
Agreement and Article VI of GATT 1994 |eads the authorities to investigate the presence of dumping, injury
and causation in the most recent time period. It is Turkey's opinion that the period of data collection for
dumping investigations should end as close to the date of initiation as is practicable to display fair results.
Thisis also important for purposes of predictability and transparency of the investigations and credibility of
the authority’ s actions.

5.108 Asfor the second issue on the limitation of inquiry to only certain months where imports were at
their highest and domestic production was lowest, Turkey would like to refer to Article 17 of the Agreement.
In accordance with the said Article, the panels are entitled to determine whether the authorities’ establishment
of the facts was proper and whether their evaluation of those facts was unbiased and objective. In this
respect, the Panel may consider here if selection of those particular periods resulted in a solution different
from what it would be if the whole one-year period were taken, in other words what an objective and
unbiased authority would do in any given investigation. In addition, Turkey thinks that seasondlity is an
important aspect of thisinvestigation. The Panel may also focus on the seasonality of the subject product and
its conformity with the practice of limiting the inquiry to certain parts of the year.

5.109 Turkey would also liketo emphasize that in case the authority is deviating from its normal practice, it
should provide the reasons for such deviation for purposes of transparency and predictability and invitethe
interested parties to submit rebuttal arguments if they would consider such practice inappropriate.
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5.110 The third issue that Turkey would like to bring up is the application by Mexico of “adverse facts
available” to certain US producer/exporters. Asregardsthe use of factsavailable, Article 6.8 clearly identifies
the circumstances under which an investigating authority may resort to the “facts available”. In accordance
with this Article, only if an interested party “refuses access to” necessary information within a reasonable
period, or “otherwise does not provide” necessary information within a reasonable period, or “significantly
impedes the investigation”, the investigating authority may make determinations on the basis of the facts

available.

5.111 However, under certain circumstances the case may not be so straightforward. Assume a case
where the investigating authority has acted to the best of its ability in reaching al theinterested parties, that is
to say it sent questionnaires to al the known exporters/producers, published anotice of initiation and notified
the government of the exporting Member and requested assi stance to reach unknown exporters/producersin
the exporting Member.

5.112 Assume that in the above scenario only one exporter/producer cooperated with the authority and
responded to the questionnaire while al the other exporter/producers avoided cooperation. The only
cooperating company received de minimis dumping margin. Here, Turkey does not think that those
non-cooperating companies should receive the margin of the cooperating company or a neutral “all others
rate”. In such case, calculation of the dumping margin for the non-cooperating parties should be based on
facts available.

5.113 In Turkey'sview, application of facts available should be considered on a case by case basis. In any
case the investigating authorities and interested parties should fulfil their respective requirements and bear the
results of their relevant actions.

5.114 Asregards the treatment of “new shippers’, the only Articlethat isrelevant with potential exporters
of the product concerned in the Agreement is Article 9.5. The purpose of this Article is to eliminate the
unfairness of punishing the newcomerswith the residual duty of the original investigation for reasons beyond
their control. The Article clearly statesthat to request a review those exporters or producers must show that
they are not related to any of the exporters or producers in the exporting country which are subject to the
anti-dumping dutieson the product. This provision clarifiesthat the original investigation has already finished
and the duties are in place, thus it does not recognize that new shippers can request an individual treatment
during the investigation. Then the same Article continues that the review for those companies should be
initiated and carried out on an accel erated basis and no anti-dumping duties shall be levied on imports of such
exporters or producers while the review is being carried out. That isto say, regardlessof the duty placed on
the company they will not be subjected to that in the course of the investigation but may only be required to
place guarantees or to withhold appraisement. Inthisrespect, investigating authorities are not required by the
Agreement to carry out individual investigations for those companies who did not export during the
investigation period.

5.115 The last issue Turkey would like to raise is the consistency of domestic Legidations with the
WTO Agreements and the WT O obligations of the Members. Turkey would like to remind that its written
submission on thisissue had been made before Turkey had the opportunity to examine Mexico’ s submission.
Therefore, concerning this last issue, Turkey's submission did not include the views and approach that it
would like to present after having examined Mexico's submission as well.

5.116 In this case, the United States refers to some provisions of the Mexican Foreign Trade Act that it
considersto be inconsistent with the AD Agreement and the SCM Agreement. However, Mexico stated in its
submission that the challenged Legidation entered into force several months after the termination of the
investigation on imports of long-grain white rice originating in the United States. In other words, the
reformed legislation subject to challenge by the United States was not in force during the time when the
investigation was ongoing. Thus, Turkey believes that, even though the Mexican Foreign Trade Act involves
some provisions allegedly inconsistent with the aforementioned Agreements, these were introduced after the
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termination of the subject investigation and should therefore be excluded from the scope of this panel and
examined independently from this proceeding.

V1. INTERIM REVIEW

6.1 On 11 March 2005, the Panel issued its Interim Report to the parties. On 29 March 2005, the United
States and Mexico requested the Panel to review precise aspects of the Interim Report, in accordance with
Article 15.2 of the DSU. Mexico also requested the Panel to hold a further meeting with the parties pursuant
to Article 15 of the DSU and paragraph 8 of the Panel's Working Procedures. The meeting was held on 25
April 2005.

6.2 We have briefly outlined our treatment of the parties requests below. Where necessary, we have also
made certain technical revisions to our Report.

A COMMENTSBY THE UNITED STATES

6.3 In its comments on the Interim Report, the United States requests the Panel to make a number of
technical and typographical corrections. Where appropriate, we made such corrections to our Report.

6.4 The United States requests the Panel to amend paragraph 7.62 of the Report relating to the
Recommendation of the Committee on Anti-Dumping Practicesin order to reflect that this Recommendation
supports the interpretation of the Panel rather than providing "useful context" for the correct interpretation of
the abligations. According to the United States, the Recommendation cannot be considered as”context” inthe
very particular sense in which that word has meaning under the Vienna Convention on the Law of Treaties,
and this term should, therefore, be avoided. In its comment on the request of the United States, Mexico
stated that the Recommendation is not binding and does not create new obligations for WTO Members. We
note that the United States pointed out that thisis aso the reason why it would prefer to avoid the use of the
term "context" in this paragraph. In order to avoid any misunderstanding, we amended our Report to state
that this Recommendation provides "useful support” for our interpretation.

6.5 With respect to paragraph 7.223 of our Report, the United States requests the Panel to amend the
Report to make sure that it is clear that the Panel findings address the consistency of Article 53 of the Act
with both Article 6.1.1 of the AD Agreement and Article 12.1.1 of the SCM Agreement. We accept the
request of the United States and have amended our Report accordingly.

6.6 The United States requests the Panel to reconsider its position set out in paragraph 7.299 that the
United States failed to provide sufficient evidence that Article 97 of the Act deals with the expedited reviews
that are provided for in Article 9.5 of the AD Agreement and Article 19.3 of the SCM Agreement. According
to the United States, under Article 97 of the Act, only determinationsissued at the end of ajudicia proceeding
can be considered "final". Since Article 89D of the Act only permits an exporter to request areview if the
good in question is subject to afinal duty, Article 97 of the Act, when read together with Article 89D of the
Act does preclude expedited reviews and is, therefore, inconsistent with Article 9.5 of the AD Agreement and
Article 19.3 of the SCM Agreement.

6.7 We consider that we sufficiently explain our position with regard to Article 97 of the Act in our
Report. As the United States acknowledges, Article 89D of the Act is the relevant provision of the Act
addressing expedited reviews. Article 97 of the Act does not, as such, deal with expedited reviews. Article 97
of the Act only becomes relevant due to the particular language used in Article 89D of the Act referring to a
"find duty". Inour view, the United States thusfailed to adduce sufficient evidence that Article 97 of the Act,
as such, is inconsistent with the obligations concerning expedited reviews set forth in Article 9.5 of the AD
Agreement and Article 19.3 of the SCM Agreement. We do not consider that the US comments are of such
nature as to require us to reconsider our position and to amend our report. We, therefore, reject the request
of the United States in this respect.
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6.8 The United States requests the Panel to amend footnote 202 of the Report dealing with Mexico's
argument that the United States should have adduced evidence of the application of the challenged provisions
of the Act. The Lhited States requests the Panel to restate its rejection of this argument by Mexico.
According to the United States, the question of Mexican law does not implicate WTO or general public
international legal issues, but is a question of fact from the standpoint of WTO proceedings. In its comment
on the request of the United States, Mexico states that it does not consider this to be a matter of fact and
repeats its argument that the United States failed to make a prima facie case.

6.9 While we agree with the United States that the question of the meaning a WTO Member's law isa
guestion of fact, we note that in this footnote we are responding to an argument made by Mexico that WTO
jurisprudence required the complaining party to adduce particular evidence to prove thisfact. Asweexplain
in footnote 202, we do not agree with Mexico that this fact is necessarily to be demonstrated in a particular
way. Neither has Mexico demonstrated that rules of genera public international law provide for such a
particular evidentiary requirement. In light of the comments received, and in order to clarify our position, we
have dlightly reworded this footnote.

B. COMMENTS BY MEXICO

1. Obser vations concerning the section on the anti-dumping measure imposed on imports of
long-grain whiterice from the United States

6.10  Mexico requests the Panel to amend paragraph 7.52 and footnote 66 of the Report to reflect more
fully Mexico's arguments as set forth in paragraphs 44 and 45 of Mexico's First Written Submission. We
consider that for the purposes of our findings, paragraph 7.52 already accurately reflected Mexico's position.
However, in order to avoid any misunderstanding, we changed the grammar of the paragraph's sentence
relating to Mexico's view of the purpose of an anti-dumping measure so asto track Mexico's ownwording as
much as possible.

6.11  Mexicoregueststhe Panel to clarify and complete the last part of paragraph 7.52 as Mexico considers
that the last sentence of this paragraph is not clear and overlooks what was said in paragraph 67 of Mexico's
First Written Submission. The United States considersthat the Panel accurately reflected Mexico's statement
in this respect and refers to footnote 71 of our Report. We note that the last part of paragraph 7.52 istaken
almost verbatim from paragraph 35 of Mexico's Second Written Submission. In addition, we consider that
the relevant part of the paragraph of Mexico's First Written Submission that Mexico wants the Panel to
incorporate in the Final Report is already reflected in the penultimate sentence of paragraph 7.52 of our
Report. We, therefore, reject Mexico's request to amend our Report.

6.12 Mexico requests the Panel to include a number of paragraphs of Mexico's Second Written
Submission into paragraph 7.57 of the Report, which it considers to be incomplete and inaccurate. In
addition, according to Mexico, what the Panel refers to as a position held by Mexico is not a submission of
Mexico's but a comment on what was said by the United States in its Opening Statement at the first
substantive meeting. We note that paragraph 7.57 is part of our analysis of the arguments of the parties
which, as such, have been set forth in more detail in our Report, in "Section IV:  Arguments of the Parties’
and in the relevant part of "Section VII: Findings" dealing with the arguments of the parties. In
paragraph 7.57, we highlight aparticularly relevant statement by Mexico. We do not consider it necessary to
include in this paragraph of our analysis a more elaborate explanation of Mexico's arguments which are fully
reflected elsewhere in the Report. We, therefore, reject Mexico's request to amend our Report.

6.13  Mexico regquests the Panel to amend paragraph 7.82 of the Report to reflect that it did not argue that
taking a six month period was the only way of avoiding distortions. Mexico a so requests the Panel to further
amend paragraph 7.82 of the Report to reflect that Mexico did not state or give any indication that by
"distortions" it was referring to "certain developments which occur in the remaining six months which
perhaps undo part of the effect of the imports that entered the country during the six months that were
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examined", as Mexico considersis suggested in the Report. The United States considers that the Panel never
claimed that M exico made such a statement, but that the Panel was rather providing its own assessment of the
facts in question.

6.14  We accept Mexico's comment that it did not say that applying a six month period was the only way
of avoiding distortions, and we have amended our Report accordingly. We do not consider that we need to
make the additional amendment to paragraph 7.82 of our Report as requested by Mexico. We note that
paragraph 7.82 contains our analysis of Mexico's argumentsin defence of the time period chosen, which has
to beread in light of the fact that Mexico itself clearly indicated that seasonality was not an issue in adopting
this six month period of investigation. This statement isthus our reflection of Mexico's explanationsand not a
summary of Mexico's argument, as Mexico seems to be suggesting. We consider that we sufficiently
explained in our Report our position with respect to the failure to examine six months of each of the years of
the period of investigation. We therefore reject Mexico's request to amend our Report.

6.15  Mexico requests the Panel to include the necessary details in footnote 78 of the Report to show that
Mexico did not submit that "... its practise ... shows delays of sometimes six months, on other occasions
20 months between the end of the period of investigation and the date of initiation of the investigation,
depending on the period of investigation the applicant is proposing”. Mexico refers to a more complete
description of its arguments in paragraphs 43 and 44 of its Second Written Submission. We acknowledge
that, answering a question from the Panel, it was the United States, rather than Mexico, which presented an
overview of the relevant practice of Mexico with respect to the choice of the period of investigations.**
Mexico, in its Second Written Submission, however, did not contest the accuracy of these data, but rather
confirmed that its practice revea sthat on average there are about 10 months between the end of the period of
investigation and the initiation of the investigation. In light of Mexico's request, we have dightly amended
footnote 78 of our Report in order to clarify this point.

6.16  Mexico requeststhe Panel to amend paragraph 7.95 of the Report to more accurately reflect Mexico's
position that it considers that an investigating authority is not required to send questionnairestoall the foreign
producers and exporters. We accept Mexico's request and have amended our Report accordingly.

6.17 Mexico comments that on four occasions in the Report, the Panel refers to a "reasonable”
investigating authority. Mexico reguests the Panel to include an explanation of the term "reasonable”. While
we consider that a reasonable investigating authority is in the first place an authority which conducts an
objective evaluation of the matter bef oreit, in the sense given to the term "objective" by the Appellate Body in
inter alia the case of US— Hot-Rolled Steel,*? we decided that such areferenceto a"reasonable” investigating
authority in the paragraphs identified by Mexico was not necessary and we have amended our Report
accordingly.

*1 US First Answers to Questions, para. 5 (question 2). This was confirmed by the United States in its
comments on the Mexican request for interim review.
“2 Appellate Body report, US- Hot-Rolled Steel, para. 193:
"193. The term "objective examination" aims at a different aspect of the investigating
authorities' determination. While the term "positive evidence" focuses on the facts underpinning
and justifying the injury determination, the term "objective examination” is concerned with the
investigative processitself. Theword"examination” relates, in our view, to the way in which the
evidenceis gathered, inquired into and, subsequently, evaluated; that is, it relatesto the conduct
of the investigation generally. The word "objective”, which qualifies the word "examination”,
indicates essentially that the "examination" process must conform to the dictates of the basic
principles of good faith and fundamental fairness. In short, an "objective examination” requires
that the domestic industry, and the effects of dumped imports, be investigated in an unbiased
manner, without favouring the interests of any interested party, or group of interested parties, in
theinvestigation. The duty of theinvestigating authorities to conduct an " objective examination”
recogni zes that the determination will be influenced by the objectivity, or any lack thereof, of the
investigative process."
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6.18 Mexico considersthat paragraph 7.134 of the Report regarding Mexico's argument that it sufficesfor
one exporter to be found to have been dumping above the de minimislevel for all exportersto beincludedin
the application of the measure, does not fully reflect Mexico's position. Mexico requests the Panel to include
areference to Mexico's argument set forth in its First Written Submission that if exporters do not engagein
dumping, a review will not lead to the application of any measure - in the sense of the imposition of aduty -
and such exporters will be able to continue enjoying their right to export without a dumping margin. The
United States considers that the argument referred to by Mexico has nothing to do with the point the Panel is
making in paragraph 7.134 of the Report. We are of the view that, in any case, such areference as requested
by Mexico isaready contained in footnote 138 of our Report. Wetherefore reject Mexico's request to further
amend our Report.

6.19  Mexico requests the Panel to clarify footnote 142 which provides that Mexico did not argue that an
investigation has to be terminated if the country-wide dumping margin is below deminimis Mexico failsto
understand in what way the fact that Mexico did not make this argument may affect the analysis contained in
the Pand's findings, given that it is not an issue in dispute. We note that footnote 142 implicitly refersto an
argument made by the European Communities asa Third Party that theinvestigation isonly to be terminated if
the country-wide dumping margin is below de minimis We consider it relevant, in light of this argument
made by one of the Third Parties concerning the interpretation of Article 5.8 of the AD Agreement, to indicate
that this possible argument was not one made by Mexico before us. While this fact does not ater our
analysis, it completes our discussion of the arguments of the parties concerning the correct interpretation of
Article 5.8 of the AD Agreement. We, therefore, reject Mexico's request to amend our Report.

6.20 Mexico considers that paragraph 7.143 of the Report which states that Mexico argues that
termination of the investigation is only required when all of the margins of dumping for al exporters or
producers are below de minimis does not accurately reflect its position. Mexico requests the Panel to reflect
the fact that Mexico asserted in its Answers to Questions from the Panel relating to the first substantive
meeting that any exporter for which the authority finds a more than zero and below de minimis margin of
dumping would receive a zero per cent duty. In addition, Mexico asserts that in its Second Written
Submission it argued that the investigation isto be terminated where the investigating authority concludes that
the margin of dumping isde minimis— adetermination that must be made for each country as awhole and not
on afirm-specific basis.

6.21  We note that paragraph 7.143 of the Report contains our analysis of the various arguments of the
parties which are set forth in more detail elsewhere in the Report. We consider that the above statement that
Mexico wants usto amend or delete isbased on Mexico's argument, which it repeated in its comments on the
Interim Report, that "it does suffice for one exporter to have been found to be dumping above the de minimis
level for all exporters to be included in the application of the measure”.*® We, therefore, do not agree with
Mexico that its position is not accurately reflected in paragraph 7.143 of the Report. We explain in this
paragraph, and other relevant paragraphs, our interpretation of Article 5.8 of the AD Agreement. We
conclude that Article 5.8 of the AD Agreement refers to exporter-specific margins of dumping. We wish to
add that in paragraph 7.144 we address and reject Mexico's argument that the application of a zero per cent
duty to an exporter does not constitute the application of a measure. We therefore see no reason to amend
our Report as suggested by Mexico and reject Mexico's request in this respect.

6.22  Mexico considersthat its position is not properly reflected in footnote 144 of the Report dealing with
the alleged practical problem of an interpretation of Article 5.8 of the AD Agreement that could lead to parallel
investigations against the same products from the same country. Mexico requests that part of the footnote
referring to Mexico's position be deleted. In light of the fact that the argument of practicality was mainly one
made by the European Communities in its Third Party Submission, we accept Mexico's request and have
amended footnote 144 accordingly.

8 Mexico First Answers to Questions, question 20.
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6.23 Mexico considers incorrect the statement of the Panel in paragraph 7.197 of the Report that
"throughout the application the name of a third US exporter, the 'Rice Corporation' is referred to". Mexico
points out that the only reference to that exporter in the application for initiation of an investigation is to be
found in Annex H of the application. Mexico requests the Panel to amend the Report accordingly. In
commenting on the Mexican request, the United States arguesthat the Panel is correct in stating that the name
of this US exporter appeared throughout the application. We note that, as rightly pointed out by the United
States, pages 23, 24 and 44 of the application and page 42 of part |1 of the application clearly refer to thisUS
exporter. We therefore reject Mexico's request to amend our Report.

6.24  Mexico is of the view that paragraph 7.199 of the Report does not adequately reflect its position.
According to Mexico, it dd not acknowledge that it would have been possible to identify all US exporters by
examining the so-called pedimentos. Mexico states that, while the pedimentos contain information on the
names of the exporters, this does not necessarily mean that al the exporters of long-grain white rice can be
identified. Mexico argues that the pedimentos would allow identification only of exporters of white rice,
without any indication as to whether they exported short-grain, pre-cooked, etc. white rice, because the
product description in the pedimentos serves only to ensure that the imported product corresponds to the
tariff heading description, which covers many types of white rice. Mexico therefore requests the Panel to
amend this paragraph to more accurately reflect its position. The United States considersthat the Panel made
a correct statement of fact concerning the information contained in the pedimentos.

6.25  We note that Mexico clearly stated that the pedimentos contain information not only on the volume
and value of the imports, but also on the identity of the exporters.** We acknowledge Mexico's point that the
pedimentos do not always distinguish between exporters of various types of white rice. Thisdoesnot alter
our view, which we have further clarified by adding a sentence to footnote 193. Mexico's statement that the
pedimentos included imports of all whiterice, whichisclearly inclusive of the subjectlong grain whiterice,
only confirms our view. We therefore reject to make the amendment requested by Mexico.

2. Observations concer ning the section concerning the Foreign Trade Act (" the Act")

6.26  Mexico considers that footnote 202 of the Report does not accurately reflect Mexico's position.
Mexico notes that the Panel concludes in this footnote that there is no basis for a requirement to adduce
evidence in each of a party's "as such" claims of the application of the law, while Mexico had pointed to an
Appellate Body report which came to the opposite conclusion. We note that Mexico's comments do not
concern the presentation of Mexico's position, but rather that Mexico is commenting on the fact that we did
not follow it in its argumentation. Asbecomes clear from the conclusion in this footnote, we do not consider
that the Appellate Body report in US— Carbon Steel that Mexico has referred to actually supports Mexico's
argument. The Appellate Body stated that such evidence of inconsistent legidation will typically be produced
in the form of the text of the relevant legislation or lega instruments, ‘which may be supported, as
appropriate, by evidence of consistent application of such laws, the pronouncements of domestic courtson
the meaning of such laws, the opinions of legal experts and the writings of recognized scholars" (emphasis
added). In our view, the Appellate Body was thus clearly not requiring that for an "as such" claim to be
successful, evidence is to be adduced of the application of the law by the executive authorities and the
domestic courts, in each case. We consider that our Report sufficiently explainsthe basisfor our findings of
inconsistency of severa parts of the Act. We therefore regject Mexico's request to amend our Report.

6.27  Mexico considersthat footnote 204 of the Report concerning the impact of the direct effect of WTO
Agreements in Mexican law does not accurately reflect its position. In particular Mexico considers that
reference should be made to its argument expressed in paragraph 206 of its First Written Submission that the
Act has to be implemented as established in Article 2 of the Act in amanner congruent with the provisions of
the Marrakesh Agreement and the Agreements it encompasses. Mexico requests the Panel to modify its
findings so that they faithfully reflect the position held by Mexico in this dispute. We note that in footnote

“ Mexico First Answers to Questions, question 15.
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204, which Mexico is referring to, aswell asin paragraphs 7.224 and 7.225, we explain in detail why we do
not follow Mexico's argument with regard to the impact for our review of Mexican law of the direct effect of
the WTO Agreements in Mexican law. We consider that Mexico's position is accurately reflected both in
paragraph 7.215 as well as in the above mentioned paragraphs. We, therefore, reject Mexico's request to
amend our Report.

6.28  Mexico considersthat its argument that the AD Agreement does not require the questionnairesto be
sent to all exporters and foreign producers is not properly reflected in paragraph 7.232 of the Report as this
paragraph refers to all interested parties. Mexico requests the Panel to amend its Report to reflect that
Mexico's statement was not about all interested parties, but only about all exporters and foreign producers.
We accept Mexico's request and have amended our Report accordingly.

6.29  Mexico regquests the Panel to clarify the meaning of the term "to obtain” an administrative review in
paragraph 7.253 of the Report. Asbecame clear during the interim review meeting, Mexico's comment seems
to be that the Panel should make a distinction between the right to obtain theinitiation of areview and the right
to have the duties reviewed. We consider that in paragraph 7.253 of our Report we explain that we do not
consider this to be a meaningful distinction and we reject Mexico's argument in clear terms. We are of the
view that our Report is sufficiently clear on what is meant by the terms "to obtain areview". We, therefore,
reject Mexico's request to amend our Report.

6.30 Mexico requests the Panel to amend paragraph 7.262 of the Report which discusses the scope of
Article 89D of the Act, and refers to a recent case in which anew-shipper review wasinitiated for atrading
house, "rather than a producer”. Mexico considersthat thislast part of paragraph 7.262 givesthe impression
that the firm in question was involved both in exporting and in producing, and that exporting was its main
activity, which is not the case. Mexico requests the Panel to delete from paragraph 7.262 the phrase "rather
than a producer". We accept Mexico' s request and have amended our Report accordingly.

6.31  Mexico further considers that paragraphs 7.262 and 7.263 of the Report should reflect the fact that
Mexico argued in its Second Written Submission that Article 47 of the Act's Regulations provides for new-
shipper reviews for non-producing enterprises, i.e. enterprises devoted solely to exportation. We notethat in
these two paragraphs we describe Mexico's argument. Since it is correct that Mexico made this argument
based on Article 47 of the Act's Regulations, we accept Mexico's request and have amended our Report
accordingly. We note that inlight of our findings on another aspect of Article 89D of the Act, we do not rule
on the aspects of the claim that Mexico's comments relate to.

6.32  Mexico requests the Panel to specify in paragraph 7.67 of the Report that the argument of the United
States which is reflected in that paragraph is based on data for paddy rice rather than long-grain whiterice.
We notethat in paragraph 7.83 of the Report we explicitly state that these data concern imports of paddy rice
and explain the importance we attach to these data. We therefore see no need to amend this paragraph 7.67
dealing with the arguments of the United States in respect of its claim.

6.33  Finally, Mexico requests the Panel to make certain clerical changes to the English and Spanish texts
of the Report. We accept Mexico's request and have amended our Report accordingly.

VII.  FINDINGS

7.1 This case concerns two sets of claims made by the United States regarding, on the one hand, the
definitive anti-dumping measures imposed on imports of long-grain white rice fromthe United States, and on
the other hand, a number of provisons of Mexico's Foreign Trade Act and its Federal Code of Civil
Procedure.
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A GENERAL |SSUES
1. Standard of Review
7.2 Inlight of the claims and arguments made by the partiesin the course of these Panel proceedings, we

recall, at the outset of our examination, the standard of review we must apply to the matter before us.

7.3 Article 11 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (“the
DSU")*, in isolation, sets forth the appropriate standard of review for panels for al covered agreements
except the Anti-Dumping Agreement ("AD Agreement"). Article 11 imposes upon panels a comprehensive
obligation to make an "objective assessment of the matter”, an obligation which embraces all aspects of a
panel's examination of the "matter”, both factual and legal.

7.4 Article 17.6 of the AD Agreement setsforth the special standard of review applicable to anti-dumping
disputes. It provides:

“(i) in its assessment of the facts of the matter, the panel shall determine whether the
authorities' establishment of the facts was proper and whether their evaluation of those facts
was unbiased and objective. If the establishment of the facts was proper and the evaluation
was unbiased and objective, even though the panel might have reached a different

conclusion, the evaluation shall not be overturned;”

“(ii) the panel shall interpret the relevant provisions of the Agreement in accordance with
customary rules of interpretation of public international law. Where the panel finds that a
relevant provision of the Agreement admits of more than one permissible interpretation, the
panel shal find the authorities' measure to be in conformity with the Agreement if it rests
upon one of those permissible interpretations.”

7.5 Thus, together, Article 11 of the DSU and Article 17.6 of the AD Agreement set out the standard of
review we must apply with respect to both the factual and legal aspects of our examination of the claims and
arguments raised by the parties.*®

7.6 In light of this standard of review, in examining the claims under the AD Agreement in the matter
referred to us, we must eval uate whether Mexico's measures at issue are consistent with relevant provisions
of the AD Agreement. If wefind that the Mexican investigating authorities have properly established the facts
and evauated them in an unbiased and objective manner, and that the determinations rest upon apermissible
interpretation of the relevant provisions, we will consider this measure to be consistent with the relevant
provisions of the AD Agreement. Our task is not to perform a de novo review of the information and
evidence on the record, nor to substitute our judgment for that of the Mexican authorities, even though we
might have arrived at a different determination were we examining the record ourselves.

2. Burden of Proof
7.7 Werecall that the general principles applicable to burden of proof in WTO dispute settlement require

that a party claiming a violation of a provision of the WTO Agreement by another Member must assert and
prove its claim.*’ Inthese Panel proceedings, the United States, which has challenged the consistency of the

* Article 11 of the DSU states: "The function of panels is to assist the DSB in discharging its
responsibilities under this Understanding and the covered agreements. Accordingly, a panel should make an
objective assessment of the matter before it, including an objective assessment of the facts of the case and the
applicability of and conformity with the relevant covered agreements, and make such other findingsaswill assistthe
DSB in making the recommendations or in giving the rulings provided for in the covered agreements..."

“® Appellate Body Report, US— Hot-Rolled Steel, paras. 54-62.

" Appellate Body Report, US— Wool Shirts and Blouses, p. 337.
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Mexican anti-dumping measure and of certain provisions of Mexico's law, thus bears the burden of

demonstrating an inconsistency with the relevant provisions of the Agreement. We also notethat it isgenerally
for each party asserting afact to provide proof thereof.*® We aso recall that a prima facie caseis one which,
in the absence of effective refutation by the other party, requires apanel, asamatter of law, to rulein favour
of the party presenting the prima facie case.

B. MEXICO'SREQUEST FOR PRELIMINARY RULINGS

7.8 Initsfirst submission to the Panel of 26 April 2004, Mexico requested the Panel to issue apreliminary
ruling that a number of claims made by the United States were outside the Panel's terms of reference. At the
request of the Panel, the United States submitted its comments on Mexico's request on 7 May 2004.

7.9 Wefirst summarize the arguments of the parties before making our findingswith respect to Mexico's
request for a preliminary ruling.

1. Arguments of the Parties
€)] Mexico

7.10 Mexico regquests the Panel to issue a preliminary ruling concerning alleged deficiencies in the
United States' request for establishment of apanel*® (the"US request for establishment") and to abstain from
entertaining those claims that are not consistent with Article 6.2 of the DSU or were not subject to prior
consultations. In addition, Mexico considers that the US request for establishment is inconsistent with
Article 17.5 (i) of the AD Agreement.

7.11  First, Mexico submits that the US request for establishment fails to comply with Article 6.2 of the
DSU asit failsto provide abrief summary of thelegal basis of the complaint sufficient to present the problem
clearly. Inaddition, Mexico arguesthat one of the measures challenged by the United States was not properly
identified in the request for establishment.

7.12  Inparticular, Mexico argues that the following claims set forth in the request for establishment are
overly vague and unclear:

the claim of violation of Article VI of the GATT 1994 which failsto specify which of the paragraphs
of Article VI of the GATT 1994 are aleged to have been violated;

the claim relating to Article 4.1 of the AD Agreement concerning the definition of the domestic
industry asthe United States merely refersto violations of Article 3 of the AD Agreement and failsto
explain why it considers that Article 4.1 of the AD Agreement would have been violated;

the claim relating to the use of facts available to a non-shipping exporter set forth in section 1(f) of
the request for establishment, which refers to a large number of provisions of the AD Agreement
which concern the acceptance and processing of information, and are unrelated to whether or not an
exporter has effected any exports during a specific period and the legal consequences thereof;

the claim relating to the use of facts available to non-appearing exporters set forth in section 1 (g) of
the request for establishment as the United States again refers to a number of provisions of the AD
Agreement which are unrelated to the situation of such exporters aswell asthe United States failure
to explain why it considers that certain decisions of the Mexican Authority in this regard were taken
in an "improper manner".

“ bid.
OWT/DS295/2
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7.13 Inaddition, in Mexico's view, the US request for establishment fails to identify Article 366 of the
Federal Code of Civil Procedure ("FCCP") as one of the challenged measures. According to Mexico, the US
request for establishment does not refer to Article 366 of the Code of Civil Procedureitself, but rather only to
statements of Mexican officials concerning Article 366 of the FCCP and Articles 68 and 97 of the
Foreign Trade Act ("the Act"). According to Mexico, the statements of certain officias, which areincluded
in the request for establishment, are clearly not "measures’ that may be challenged before the WTO.

7.14  Furthermore, Mexico asserts that the request for establishment contains a number of claims which
were not part of the consultations in violation of Article 4.5 and 4.7 of the DSU. Mexico argues that these
provisions as well as Article 17.4 of the AD Agreement require that the consultations form the basis for the
reguest for establishment of apanel. Therefore, Mexico submits, those provisions on which no consultations
were held should be discarded by the Panel.>°

7.15 Inaddition, Mexico arguesthat the claim concerning the alleged failure to examine al relevant factors
intheinjury anaysiswas only discussed in the consultations concerning the anti-dumping measures imposed
on imports of beef, and was not discussed in the consultations relating to the imposition of anti-dumping
duties on rice, the subject of the current dispute settlement proceedings. As no consultationswere held on this
claim, Mexico requests the Panel to discard it.

7.16  Finally, according to Mexico, as a consequence of the previously identified inconsistencies of the
request for establishment with the DSU, the United States al so failed to comply with the requirement of Article
17.5 of the AD Agreement to indicate how a benefit accruing to it has been nullified or impaired. The request
for establishment is therefore in Mexico's view, also inconsistent with Article 17.5 of the AD Agreement.

7.17 Mexico claims that the prejudice it suffered from the lack of clarity in the US request for
establishment was exacerbated by the fact that, asthe US submission was made in English, additional timefor
the preparation of Mexico's defence was lost due to trandation of the submission.

(b) United States

7.18  TheUnited States considersthat the US request for establishment of the Panel isfully consistent with
therelevant provisions of the DSU and the AD Agreement, and submitsthat Mexico's request should therefore
be rejected.

7.19  First, the United States argues that thereis no requirement in Article 6.2 of the DSU that the request
for establishment provide a summary of the specific legal arguments which will be developed in the
submissions. Article 6.2 of the DSU requires that the claims must be included in the panel request, but not the
argumentsin support of these claims. The United States submitsthat its request lists the specific provision of
the AD Agreement and the GATT 1994 aleged to ke violated and provides, in addition, a brief textua

explanation of the basis of the complaint. In particular,

with regard to Article VI of the GATT 1994, the United States is of the view that the narrative
description which accompanies the alegation leaves no doubt as to which of the paragraphs of
Article VI of the GATT 1994 it considers to have been violated, as it focuses on the only
two paragraphs that are relevant to this dispute, paragraphs 2 and 6(a);

with regard to Article 4.1 of the AD Agreement, the United Statesis of the view that Mexico does not
argue that the claim should be more specific, but that it is unable to understand which of the
statementsin the narrative description result in abreach of the Articleinvoked. The United Statesis
of the view that Mexico's request should be rejected because Article 6.2 of the DSU does not require
that the request contains the arguments to support the claim;

* Mexico lists these provisionsin para. 34 of its First Submission.
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with regard to the sections 1 (f) and (g) of the request, the United States considers that Mexico
concedes that the United States request challenged the application of facts available to the non-
shipping exporter, Producers Rice (subsection 1(f)) and to al other exporters that were not
individually examined (subsection 1(g)), but that Mexico is of the view that the United States has not
adequately explained how Mexico's use of facts available violated these provisions. The United States
argues that Article 6.2 of the DSU requires that the claims must be made in the request for
establishment, but that there is no similar requirement that the request set forth all the argumentsin
support of the claims.

7.20  Inany case, the United States submits, Mexico failed to demonstrate that it was somehow prejudiced
by this alleged failure to satisfy the requirements of Article 6.2 of the DSU. The United States submits that
Mexico's assertion of prejudiceis contradicted by the facts since Mexico'sfirst written submission containsa
lengthy response to each of the challenged US claims.

7.21  Inaddition, the United States arguesthat its request for establishment clearly indicatesthat Article 366
of the FCCP isthe measure challenged, and not the statements of Mexican officials concerning the application
of this provision. This, the United States submits, is clear from the second sentence of section 3 of the US
request for establishment. Thereis, therefore, no basis for the Mexican argument that the United Statesfailed
to identify Article 366 of the FCCP as the "specific measure at issue”.

7.22  Furthermore, the United States considers that Mexico's arguments pertaining to the alleged
inadequacy of the consultations lack merit. The United States argues that there is no requirement in the DSU
that a Member cannot include a claim in its request for establishment unless the particular claim was
discussed during consultations. The United Statesis of the view that consultations are not "dressrehearsals'
for the panel process requiring Members to have worked out all of their claims and positionsin advance and
presenting them in consultations for the other side to practice its prepared responses.

7.23  TheUnited States further asserts that consultations were held in respect of the US claims concerning
the examination of the injury factors by the investigating authority also in respect of the anti-dumping
measures imposed on imports of rice, and not just in respect of the beef investigation. More importantly,
however, the United States considers that the DSU does not contain a requirement as to the adequacy of the
consultations. The United States notes that the United States and Mexico spent two days consulting at length
on each of the specific measures at issue in this dispute, and there is therefore, no basis for Mexico's
assertion that the United States acted inconsistently with Articles 4.5 and 4.7 of the DSU with respect to
consultations over the disputed measures. The United States also rejects Mexico's argument of violation of
Article 17.4 of the AD Agreement which in the United States' view only requires that the Member requesting
the establishment of apanel "consider” that the consultations have failed to achieve amutually agreed solution.

Such was the case in this dispute, and the United States submits that Mexico's Article 17.4 of the
AD Agreement claim is thus groundless.

7.24  Findly, the United States rejects Mexico's arguments of violation of Article 17.5 of the
AD Agreement, asthe United States is of the view that Article 17.5 of the AD Agreement does not impose an
additional obligation on the complaining party.

2. Analysis

7.25 We consider that Mexico's request for a preliminary ruling raises three main issues concerning
(i) Article 6.2 of the DSU and the extent of the obligation to provide a"brief summary of thelegal basis of the
complaint” in the request for establishment of a panel and to identify "the specific measure at issue”; (ii) the
relationship between the request for establishment and the scope of the consultations; and (iii) the need to
demonstrate nullification or impairment of interestsin the request f or establishment under Article 17.5 of the
AD Agreement. We will address each of these issuesin this order.
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(@ Conformity of the Request for Establishment with Article 6.2 of the DSU
7.26  Article 6.2 of the DSU concerning the request for establishment of a panel provides as follows:

"The request for the establishment of a panel shall be made in writing. It shall indicate
whether consultations were held, identify the specific measures at issue and provide a brief
summary of thelegal basis of the complaint sufficient to present the problem clearly. In case
the applicant requests the establishment of a panel with other than standard terms of
reference, the written request shall include the proposed text of special terms of reference”.

7.27  According to Article 6.2 of the DSU, therefore, the request for establishment must identify the
specific measures at issue and must provide a brief summary of the legal basis of the complaint sufficient to
present the problem clearly. Mexico's request concerning Article 6.2 of the DSU relates to the absence of a
sufficient summary of the legal basis of the complaint with regard to alleged violations of Article VI of the
GATT 1994, Article 4.1 of the AD Agreement and the use of facts available in the case of non-shipping
exporters and eporters not individually investigated. In addition, Mexico argues that the request for
establishment relating to Article 366 of the FCCP failed to properly identify the specific measure at issue.

7.28  The first question before us is thus whether the US request for establishment provided a brief
summary of the claim sufficient to present the problem clearly. In other words, the question iswhether the
"brief summary" was such that Mexico knew what case it had to answer, enabling it to begin preparing its
defence.® Thisin our view does not mean that the complainant is required, in its request for establishment,
to set out the arguments in support of this claim. We consider that there is a significant difference between
the claims identified in the request for the establishment of a panel, which establish the panel's terms of
reference under Article 7 of the DSU, and the arguments supporting those claims, which are set out and
progressively clarified in the first written submissions, the rebuttal submissionsand thefirst and second panel
meetings with the parties.®® We recall that the purpose of the terms of reference, apart from defining the
scope of the dispute, is to serve the due process objective of notifying the parties of the nature of the
complainant's case. >

7.29  First, with respect to Mexico's arguments concerning the lack of specificity of the request with
regard to the alleged violation of Article VI of the GATT 1994, werecall that the US request for establishment
providesin relevant part as follows:

"(1) On 5 June 2002, Mexico published in the Diario Oficial its definitive
anti-dumping measure on long-grain white rice. This measure appears to be inconsistent
with the following provisions of the AD Agreement and the GATT 1994:

@ Article VI of the GATT 1994 and Articles 1, 3.1, 3.2, 3.4, 3.5,
and 4.1 of the AD Agreement because Mexico based its injury and
causation analyses on only six months of data for each of the years
examined; failed to collect or examine recent data; failed to properly
evaluate the relevant economic factors; failed to base its determination on a
demonstration that the dumped imports are, through the effects of
dumping, causing injury within the meaning of the AD Agreement; and
failed to base its injury determinations on positive evidence or to conduct
objective examinations of the volume of dumped imports, the effect of
those imports on prices in the domestic market of like products, and the

*! For arecent application of this approach, see Panel Report, Canada — Wheat Exportsand Grain Imports,
para. 6.10 (para. 30 of the Panel's preliminary ruling).

2 We note that this was also the view held by the Appellate Body in the EC — Bananas case. See
Appellate Body Report, EC — Bananas, para. 141.

%% Appellate Body Report, United States — Carbon Steel, para. 126.
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impact of theimports on domestic producers of those products;” (footnote
omitted).

7.30 Mexico considersthat it is not sufficiently clear from the request which of the many subparagraphs
of Article VI of the GATT 1994 the United Statesis alleging to have been violated. We recall that, whileit is
so that sometimes even a mere listing of the provisions allegedly violated may suffice to comply with the
requirement of Article 6.2 of the DSU to provide a brief summary of the legal basis of the complaint,> thisis
not always the case, and especialy in case the provision aleged to have been violated, consist of various
paragraphs and subparagraphs, further specification may be required to inform the parties of the scope of the
clams in a sufficiently clear manner. In the end, what matters is whether the request provided a brief
summary of the legal basis of the complaint sufficient to present the problem clearly. In case a complainant
chooses to comply with this requirement by merely listing treaty provisions without any further narrative
explanation of the problem, it is of course al important to know which of the paragraphs or subparagraphs
the complainant isreferring to in case the treaty provision consist of several of such paragraphs each dealing
with dightly different issues. A genera reference to such a multilayered treaty provision may in such
circumstances not be enough to present the problem clearly. The facts before us are somewhat different, as
the US request for establishment does more than simply listing the treaty provisions alleged to have been
violated. The United States also provides a narrative in which it briefly explains the problem the United States
has with the challenged measure. In our view, the question before us is thus whether, the reference to the
provisions of the Agreement, together with the narrativewhich accompanied thelisting of these provisions,
were sufficient to present the problem clearly so that the defendant was able to understand the case against it.

7.31  While we consider that the US request for establishment could have been clearer in identifying
precisdy which of the paragraphs of Article VI of the GATT 1994 the United States claims to have been
violated, we do not agree with Mexico that the request for establishment in this respect did not provide a brief
summary of the legal basis of the claim sufficient to present the problem clearly. We consider that it is
important when examining the consistency of part of the request for establishment with Article 6.2 of the
DSU, not to examine parts of thisrequest inisolation. Rather, in our view, the request must be considered as
awhole, and the different claimsin the request for establishment must be read in their context.>> 1n our view,
the accompanying narrative and the provisions of the AD Agreement also aleged to have been violated makeit
clear that the US claimsin this respect concern the determination of injury caused by dumped imports. We
agree with the United States that only a very limited number of paragraphs of Article VI of the GATT 1994,
such as paragraphs 2 and 6 (a) are in fact relevant to this matter. We therefore reject Mexico's request in
respect of Article VI of the GATT 1994.

7.32  Second, with respect to Mexico's arguments concerning Article 4.1 d the AD Agreement in
section 1 (a) of the request for establishment, we note that Mexico stated that in its view the United States
focusesits arguments on violations of various provisions of Article 3 of the AD Agreement and that Mexicois
thus unable to determine specifically which of these facts may be considered a violation of any of the
obligations provided for in Article 4.1 of the AD Agreement. We are of the view that the request for
establishment clearly specifies the particular provision allegedly violated and explains in sufficient detail the
legal basisof itsclaim. While Mexico may disagree with the United Statesand may well arguethat Article 4.1

> Appellate Body Report, Korea — Dairy, para. 124

"There may be situations where the simple listing of the articles of the agreement or agreements involved
may, in thelight of attendant circumstances, suffice to meet the standard of clarity in the statement of the legal basis
of the complaint. However, there may also be situationsin which the circumstances are such that the merelisting of
treaty articles would not satisfy the standard of Article 6.2. This may bethe case, for instance, where the articles
listed establish not one single, distinct obligation, but rather multiple obligations. In such asituation, the listing of
articles of an agreement, in and of itself, may fall short of the standard of Article 6.2.".

*® We find support for thisview in statement of the Appellate Body in the US— Carbon Steel case:

"Moreover, compliance with the requirements of Article 6.2 must be determined on the merits of

each case, having considered the panel request as a whole, and in the light of attendant

circumstances.” Appellate Body Report, US— Carbon Steel, para. 127.
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of the AD Agreement which sets forth a definition of the domestic industry is not applicable or isirrelevant in
this case, this, we find, is a matter of substance and one which is to be addressed in the submissionsto the
Panel. We consider that the request for establishment provides abrief summary of thelegal basis of theclaim

sufficient to present the problem clearly by, in addition to listing the legal basis of its claim, providing a
narrative setting forth the US allegations concerning the failure to properly identify injury to the domestic

industry. In our view, Mexico is really arguing that the United States should have provided more ample

argument asto why it considered that the Mexican investigating authority acted inconsistently with Article 4.1

of the AD Agreement. Aswe stated earlier, the request for establishment is to set forth a brief summary of

the legal basis of the claim, not to set out the arguments in support of thisclaim. We wish to emphasise that
our views concerning the consistency of the request for establishment with Article 6.2 of the DSU in no way

prejudge our findings as to the merits of the US claims, nor to the relevance or lack thereof of certain of the

provisions invoked by the complainant.

7.33  Third, with regard to Mexico's arguments concerning sections 1 (f) and (g) of the US request and the
use of facts available to a non-shipping exporter, and the exporters which were not individually investigated,
we note that the US request for establishment provides as follows:

"(f) Articles6.6, 6.8, 6.10, 9.3, 9.4, and 9.5 of the AD Agreement, and paragraphs 1, 3,
5, 6, and 7 of Annex |l of the AD Agreement, by applying the facts available to a US
respondent rice exporter that was investigated and found to have no shipments during the
period of investigation;

(¢)] Articles 1, 6.1, 6.6, 6.8, 6.10, 9.3, 9.4, 9.5, 12.1, and 12.2 of the AD Agreement,
and paragraphs 1, 3, 5, 6, and 7 of Annex Il of the AD Agreement, by applying the facts
available in establishing the anti-dumping marginsthat it assigned to US exportersthat were
not individualy investigated, and by doing so in an improper manner;"

7.34  Mexico argues that it fails to see how such provisions relating to the acceptance and processing of
information are relevant to the situation of these two categories of exporters. In our view, the United States
request of establishment provides a sufficient summary of the legal basis of the US claimsthat facts available
were applied to determine a margin of dumping for certain categories of exportersin a manner inconsistent
with those provisions of the AD Agreement dealing with the use of best information available. Again, we
consider that the United States is not required in its request for establishment to set forth the argumentsin
support of this claim. Whether the provisions alleged to have been violated are relevant and applicable is a
guestion we do not need to decide when reviewing the consistency of the request for establishment with
Article 6.2 of the DSU.

7.35  Finally, Mexico considersthat section 3 of the request for establishment failsto identify Article 366
of the FCCP as the measure at issue. This section of the request for establishment reads as follows:

"3. Mexican officials have asserted that Article 366 of Mexico's Federal Code of Civil
Procedure and Articles 68 and 97 of the Act prevent Mexico from conducting reviews of
anti-dumping or countervailing duty orders while ajudicia review of the order is ongoing,
including a "binational panel" review pursuant to Chapter Nineteen of the North American
Free Trade Agreement. Theseprovisionsappear to beinconsistent with Articles9.3, 9.5,
and 11.2 of the AD Agreement, and Articles 19.3 and 21.2 of the SCM Agreement."
(emphasis added)

7.36  Inour view, therequest for establishment clearly refersto Article 366 of the FCCP rather than to the
statements of Mexican officials concerning its application, as the challenged measure in question. We
consider the statements to have been referred to merely in support of the claim of inconsistency. We
therefore find that section 3 of the request for establishment specifies clearly the specific measure at issue,
and these measures are Article 366 of the FCCP and Article 68 and 97 of the Act.
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7.37  In sum, we find that the request for establishment provides a summary of the legal basis of the
complaint sufficient to present the problem clearly as required by Article 6.2 of the DSU with regard to the
claims set forth in sections 1 (f) and (g) of the request, aswell aswith regard to the claim concerning Article
V1 of the GATT 1994 and Article 4.1 of the AD Agreement set forth in section 1 (a) of the request. Findly,
we find that the request for establishment specifies clearly that Article 366 of the FCCP and Articles 68 and
97 of the Act are the specific measures at issue, and we thus reject Mexico's request in this respect.

(b) Lack of Identity between the Request for Consultations and the Request for Establishment

7.38 Mexico asserts that the request for establishment contains a number of violations of Agreement
provisions which were not mentioned in the request for consultations and on which, it argues, no
consultations were held. This aspect of Mexico's request for a preliminary ruling concerns the extent to
which Articles 4.5 and 4.7 of the DSU as well as Article 17.4 of the AD Agreement provide that the
permissible scope of the request for establishment is limited by the scope of the request for consultations.
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7.39  Articles4.5 and 4.7 of the DSU provide as follows:
Article 4
Consultations
5. In the course of consultations in accordance with the provisions of a covered

agreement, before resorting to further action under this Understanding, Members should
attempt to obtain satisfactory adjustment of the matter.

[..]

7. If the consultationsfail to settle adispute within 60 days after the date of receipt of
the request for consultations, the complaining party may request the establishment of a
panel. The complaining paty may request a pane during the
60-day period if the consulting partiesjointly consider that consultations havefailed to settle
the dispute.

7.40  Article 17.4 of the AD Agreement provides:

17.4  If the Member that requested consultations considers that the consultati onspursuant
to paragraph 3 have failed to achieve amutually agreed solution, and if final action has been
taken by the administering authorities of the importing Member to levy definitive
anti-dumping duties or to accept price undertakings, it may refer the matter to the Dispute
Settlement Body ("DSB"). When a provisiona measure has a significant impact and the
Member that requested consultations considers that the measure was taken contrary to the
provisions of paragraph 1 of Article 7, that Member may a so refer such matter to the DSB.

7.41  Inour view, these provisions do not in any way require acomplete identity between the scope of the
request for consultations and the request for establishment, nor do they, in our view, limit the scope of the
request for establishment to the exact scope of the request for consultations. While we read these provisions
to require that Members should attempt to find a mutually agreed solution on the "matter” in dispute through
consultations, this, in our view, only requiresthat request for consultations rel ate to the same subject matter
as the request for establishment of a panel.*® In sum, and provided the request for establishment concernsa
dispute on which consultations have been requested, thereis no need for the matter (i.e. the specific measures
at issue and the legal basis of the complaint) asidentified in the request for establishment to beidentical to the
matter on which consultations were requested.

7.42  Mexico arguesthat for certain of the measures challenged no consultations were held on anumber of
the provisions aleged to have been violated by these measures. In particular, Mexico argued that the
following provisions were not covered by the consultations but were included in the request for establishment:

% \We note that, in the past, both panels and the Appellate Body reached a similar conclusion that the scope
of the request for establishment need not be identical to the scope of the request for consultations. See e.g.
Panel Report, Japan — Agricultural Products|l, para. 8.4 (i); Panel report, Brazil — Aircraft, para 7.9. AppdlateBody
Report, Brazil — Aircraft, para. 132:

"132. We do not believe, however, that Articles 4 and 6 of the DSU, or paragraphs 1 to 4 of

Article 4 of the SCM Agreement, require a precise and exact identity between the specific

measures that were the subject of consultations and the specific measuresidentified in the request

for the establishment of apanel. Asstated by the Panel, "[o] ne purpose of consultations, asset

forth in Article 4.3 of the SCM Agreement, isto ‘clarify the facts of the situation’, and it can be

expected that information obtained during the course of consultations may enable the complainant

to focus the scope of the matter with respect to which it seeks establishment of a panel.[...]"

(footnote omitted).



WT/DS295/R

Page 106
Provision invoked Paragraph in the request for
establishment of a Panel

AD Article1 Paragraphs 1(a), 1(g)

AD Article4.1 Paragraph 1(a)

AD Article 11.2 Paragraph 2(c)

AD Article 18.1 Paragraph 2(e)

Paragraph 1 of Annex |1 Paragraph 2(b)

Paragraph 3 of Annex Il Paragraph 2(b)

Paragraph 5 of Annex 11 Paragraph 2(b)

Paragraph 6 of Annex || Paragraph 2(b)

Paragraph 7 of Annex |1 Paragraph 2(b)

SCM Article 12.5 Paragraph 2(b)

SCM Article 21.2 Paragraph 2(c)

SCM Article 32.1 Paragraph 2(e)

Article VI:2 of the GATT 1994 Paragraph 1(i)

743 In light of our finding that there is no need for a complete identity between the request for
establishment and the request for consultations, we do not consider that we would not be able to rule on the
alleged violations of the provisions mentioned by Mexico in the above table smply because they were not
mentioned in the request for consultations. In our view, the fact that certain provisions were added to the list
of aleged violations in the request for establishment compared to the request for consultations is a
conseguence of the consultation process which serves the purpose of clarifying the facts of the situation
enabling the complainant to focus the scope of the matter with respect to which it seeks the establishment of
apanel. It does not mean that no consultations were held on the matter, as the only difference between the
request for consultations and the request for establishment consists of the fact that a number of closely
related legal provisions aleged to have been violated were added. The measures remained the same and so did
the legal basisfor the complaint, asis evident from the narrative provided in the request for establishment. In
our view, consultations were thus held on the matter on which the establishment of a Panel was requested.
We therefore reject Mexico's request in this respect.

7.44  Mexico aso arguesthat one claim concerning the failure to examine all relevant factors affecting the
domestic industry was part of the consultations concerning the investigation on imported beef, but was not
part of the consultations that took place relating to the measuresimposed on imports of rice, the matter before
the panel in this case.

745 Asafactual matter, Mexico is correct that the request for consultations limits the claim concerning
the failure to evaluate all relevant factors of Article 3.4 to the beef investigation.>” However, in our view, and
for the same reasons as mentioned above, as long as the request for establishment concerns a matter on
which consultations were requested, there is no requirement that all the specific provisions alleged to have
been violated in the request for establishment were also part of the consultations. Since consultations took
placein respect of the aleged inconsistency of theinjury determination in the rice investigation with Article 3

*" The Request for Consultations (DS 295/1) reads in pertinent part as follows:

"In particular, the United States believes that the anti-dumping measures on beef and rice are
inconsistent with at least the following provisions:

Article 3 of the AD Agreement, because Mexico, inter alia, based its injury (or threat) and
causation analyses on only six months of datafor each of the years examined; failed to collect or
examine recent data; failed in the besf investigation to evaluateall relevant economic factorsand
indices having a bearing on the state of theindustry; and failed to baseitsinjury determinations
on positive evidence or to conduct objective examinations of the volume of dumped imports, the
effect of those imports on prices in the domestic market of like products, and the impact of the
imports on domestic producers of those products;" (emphasis added).
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of the AD Agreement, it seemsthat the United States was entitled to formulate its request for establishment on
the basis of any combination or subset of the legal provisions and claimsrelevant to the riceinvestigation on
which consultations were held. Moreover, we note that the request for establishment refersto the "failure to
properly evaluate the relevant economic factors' which is dightly different from the "failure to evaluate all
relevant economic factors' mentioned in the request for consultations for the beef investigation. Thefailureto
properly evaluate all factors effectively relates to the failure "to base its injury determinations on positive
evidence or to conduct objective examinations of [.... ] the impact of the imports on domestic producers of
those products” which was explicitly part of the request for consultation both with regard to the rice and the
beef investigation. We therefore reject Mexico's request in this respect.

(© Nullification or Impairment of Benefits under Article 17.5 of the AD Agreement

746  Mexico arguesthat the USrequest for establishment was inconsistent with Article 17.5 (i) of the AD
Agreement as it failed to indicate in which way the US interests were nullified or impaired by the aleged
violations.

7.47  Article 17.5 (i) of the AD Agreement provides as follows:

"17.5 TheDSB shall, at the request of the complaining party, establish apanel to examine
the matter based upon:

(@) awritten statement of the Member making the request indicating how a benefit
accruing to it, directly or indirectly, under this Agreement has been nullified or impaired, or
that the achieving of the objectives of the Agreement is being impeded, and ..."

748 We consider that the US request for establishment contains allegations of violation of the
AD Agreement which, if demonstrated, will constitute a prima facie case of nullification or impairment under
Article 3.8 of the DSU. In our view, since the US request for establishment describes the factual and legd
circumstances alleged to constitute the asserted violations of the cited provisions of the AD Agreement in
some detail, such statements suffice to "indicate how" benefits accruing to the United States under the
AD Agreement have been nullified or impaired, as required by Article 17.5(i) of the AD Agreement.>® In any
case, we understand Mexico to be arguing that, as a consequence of the alleged inconsistencies of the US
request for establishment with Article 6.2 of the DSU and Articles 4.5 and 4.7 of the DSU, the request for
establishment isa so inconsistent with Article 17.5 (i) of the AD Agreement. Inlight of our findings rejecting
Mexico's allegations of inconsistency, we also reject Mexico's consequential claim of violation of Article 17.5
(i) of the AD Agreement.

3. Conclusion
7.49  For the reasons set forth above, we reject Mexico's request for a preliminary ruling that the US

request for establishment was inconsistent with Article 6.2 of the DSU, Articles 4.5 and 4.7 of the DSU, and
Articles 17.4 and 17.5 of the AD Agreement.

% We find support for our view in the report of the Panel in the Mexico — Corn Syrup case: "Inour view, a
request for establishment that alleges violations of the AD Agreement which, if demonstrated, will congtituteaprima
facie case of nullification or impairment under Article 3.8 of the DSU, contains a sufficient allegation of nulificationor
impairment for purposes of Article 17.5(i). In addition, as noted above, the request must indicate how benefits
accruing to the complaining Member are being nullified or impaired.”

Panel Report, Mexico — Corn Syrup, para. 7.28.
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C. CLAIMS RELATING TO THE ANTI-DUMPING MEASURE ON RICE

1 Claimsrelating to the Injury determination

(@ Claim 1: Economia® suseof a period of investigation that ended morethan fifteen months

prior to theinitiation of the anti-dumping investigation and nearly three years prior to the
final determination isinconsistent with Mexico’sabligationsunder ArticleVI:2of GATT 194
and Articles 1, 3.1, 3.2, 3.4, and 3.5 of the AD Agreement

(i) Arguments of the Parties
United States

7.50 The United States submits that the Mexican investigating authority failed to satisfy the lega
requirements for imposing an anti-dumping measure as the period of investigation used was so remotein time
that the information collected by the investigating authority (Economia) was incapable of providing abasisfor
an objective finding based on positive evidence of injury and the causal link between dumped imports and the
injury to the domestic industry. In particular, the United States claimsthat the more than fifteen-month gap
between the end of the period of investigation and the initiation of the investigation implied that the
investigating authority's examination of volume and price effects, its examination of al relevant economic
factors having a bearing on the state of the industry and Economia's determination that the dumped imports
were causing injury to the domestic industry was not objective nor based on positive evidence as required by
Articles 3.1, 3.2, 3.4 and 3.5 of the AD Agreement respectively.®® By imposing AD dutiesin violation of the
provisions of the AD Agreement, the United States submits that Economia has aso violated Article 1 of the
AD Agreement.

7.51  According to the United States, the purpose of an anti-dumping measure is to offset or prevent
dumping that is presently causing or threatening to cause material injury to adomestic industry.®* Therefore,
the United States argues, an investigating authority is to base its determinations of dumping and injury on a
period that includes the most recent available information. The United States argues that Article VI of the
GATT 1994, as well as the AD Agreement require that the period of investigation should end as closely as
possible to the initiation of the investigation if it is to meaningfully inform the investigating authority of
dumping currently causing injury. The United States is of the view that the use of the present tense in a
number of provisions of the AD Agreement, such as Articles 2, 3.4, 3.5, 3.7, and 5.8 of the AD Agreement,
aswdl asin Articles V1.1 and V1.6 (a) of the GATT 1994 support its claim that an investigating authority
must examine a period of time that is as close to the date of initiation as practicable.®®> Therefore, the United
States is of the view that a period of investigation which ends more than 15 months prior to the initiation of
the investigation does not alow the investigating authority to make an objective determination based on
positive evidence of dumping which is causing injury.® The United States asserts that the Mexican
investigating authority did not provide any justification based on record evidence as to the choice of the
particular period of investigation apart from the fact that this was the period of investigation suggested by the
applicants, nor did it explain why it was not possible to use more recent data or to update the injury data
during the course of the investigation.®® The United States therefore requests the Panel to find that

% Economiais the Mexican investigating authority.

% USFirst Submission, para. 61.

¢ USFirst Submission, para. 57. US Second Submission, para. 9.

82 US First Submission, para. 56. The United States considers there is support for this view in the
Recommendation Concerning the Periods of Data Collection for Anti-Dumping Investigations, G/ADP/6, adopted
5 May 2000 of the WTO Committee on Anti-Dumping Practices.

% The period of investigation ended in August 1999, while the investigation was initiated only in December
of the following year, 11 December 2000. The application had been filed in June 2000.

8 US Answers to Questions from the Panel following the First Substantive Meeting with the Parties, ("First
Answersto Questions'), paras. 3 and 7. The United States considers that the necessity for an investigating authority
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Economias use of a stale period of investigation in its anti-dumping investigation of USlong-grain whiterice
breached Articles 1, 3.1, 3.2, 3.4, 3.5 of the AD Agreement and Articles VI.2 and V1.6 (a) of the GATT
1994.%

Mexico

7.52  Mexico assertsthat Economia complied with all the requirements of Articles 3.1, 3.2, 3.4, 3.5 of the
AD Agreement and made an objective determination based on positive evidence of the volume and price
effects of dumped imports, their overall impact on the domestic industry, and the causal relationship between
the dumped imports and the injury to the domestic industry. Mexicoconsidersthat the AD Agreement does
not impose any guidelines on the period of data collection to be used for the determination of dumping and
injury. Mexico is of the view that the aim of an anti-dumping measure is to offset or prevent dumping -
which does not necessarily have to occur in the present — that causes or threatens to cause injury to the
domestic industry.®® Mexico considers that the AD Agreement does not impose any limits onthe remoteness
of the period of investigation.%” It is of the view that is desirable but not mandatory for the period of
investigation to be as close as practicable to the date of initiation of an anti-dumping investigation.®
According to Mexico, only the circumstances of the case can determine what period is appropriate for the
investigation and in this particul ar instance, Mexico considersthat the period used was suitable sinceit yielded
objective data on dumping, injury and the causal link between thetwo.%® Mexico emphasises that the period
of investigation was not "selected" by the investigating authority, but rather that it was a period suggested by
the applicant which complied with a number of criteria,”® and that no one demonstrated that it would be
incorrect to maintain this period. In Mexico’ sview, it wastherefore not for the investigating authority to raise
any such objections either.™

(i) Analysis

7.53 We start our analysis by recalling the undisputed facts on the record. The Mexican investigating
authority examined data for a period of investigation covering March to August 1999 for purposes of its
dumping determination, and March to August 1997, 1998, and 1999 for purposes of itsinjury analysis. The
investigation was initiated on 11 December 2000, 15 months after the end of the period of investigation. Final

anti-dumping measures were imposed on 5 June 2002, alittle less than three years after the end of the period
of investigation. The United States claims that the use of a period of investigation by the Mexican
investigating authority in this case ending 15 months prior to initiation is not consistent with the AD

Agreement. The United States argues that such a "stal€" period of investigation did not provide the

investigating authority with positive evidence and did not allow the authority to make an objective
determination of injury, asrequired by Articles 3.1, 3.2, 3.4 and 3.5 of the AD Agreement, as such outdated
data are uninformative of the current state of the domestic industry. According to the United States, Mexico
therefore al so acted in amanner inconsistent with Article 1 of the AD Agreement and Article VI of the GATT
1994.

to consider events that happened in the past does not give an authority freerein to choose which past to consider.
US First Answers to Questions, para. 4.

% US Second Submission, para. 18.

% Mexico First Submission, para. 44. Mexico's Answers to Questions from the Panel following the Second
Substantive Meeting with the Parties (" Second Answers to Questions"), question 4.

" Mexico First Answers to Questions, question 2.

% Mexico Second Submission, para. 23.

% Mexico Second Submission, para. 22.

1nits Second Answers to Questions, Mexico clarified that the investigating authority examines whether
the period suggested by the applicant a) covers at least 6 months; b) isaccompanied by information and prodf; ¢) is
the same as the period for which information with regard to normal value and export price is provided by the
applicant. Mexico Second Answers to Questions, Question 1.

™ Mexico Second Submission, para. 35.
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754  Westart our analysiswith Article 3.1 of the AD Agreement which setsforth the general requirement
for making an injury determination. It provides as follows:

3.1 A determination of injury for purposes of Article VI of GATT 1994 shall be based
on positive evidence and involve an objective examination of both (&) the volume of the
dumped imports and the effect of the dumped imports on prices in the domestic market for
like products, and (b) the consequent impact of these imports on domestic producers of
such products.

7.55 Articles 3.1 of the AD Agreement thus requires that the injury determination be based on positive
evidence and that it involve an objective examination. In our view, positive evidence is in the first place
evidence which is material to the case at hand, in other wordsit isto be relevant and pertinent with respect to
the issue to be decided. It is positive which make it "evidence" as opposed to unrelated facts. In addition, it
must have the characteristics of being inherently reliable and creditworthy.”? An objective examination, in
turn, requiresin our view that the investigative process establishing the facts be objective and unbiased. We
agree with what the Appellate Body stated in this respect in the US— Hot-Rolled Seel case:

"The term "objective examination" aims at a different aspect of the investigating authorities
determination. While the term "positive evidence" focuses on the facts underpinning and
justifying the injury determination, the term "objective examination" is concerned with the
investigative process itself. The word "examination” relates, in our view, to the way in
which the evidence is gathered, inquired into and, subsequently, evaluated; that is, it relates
to the conduct of the investigation generally. The word "objective”, which qualifies the
word "examination", indicates essentially that the "examination" process must conformtothe
dictates of the basic principles of good faith and fundamental fairness."”

7.56  The choice of the period of investigation is obviously crucial in this investigative process as it
determines the data that will form the basis for the assessment of dumping, injury and the causal relationship
between dumped imports and the injury to the domestic industry.

7.57 Itisclear that the AD Agreement does not contain any specific and express rules concerning the
period to be used for data collection in an anti-dumping investigation. Asacknowledged by Mexico, this does
not mean that the authorities discretion in using a certain period of investigation is boundless. Mexico
considersthat it would be preposterous to suggest that measures may beimposed after an investigation which
was based on data relating to a period of investigation which ended ten years ago, and acceptsthat it would be
desirable that the period of investigation end as closely as practicable to the date of initiation of the
investigation. While we do not need to decide in the abstract whether the period of investigation awayshasto
end as close as practicable to the date of initiation of the investigation, we are of the view that there is
necessarily an inherent real-time link between the investigation leading to the imposition of measures and the
data on which the investigation is based. We find strong textual support for this view in Article VI of the
GATT 1994, as well as a number of provisions of the AD Agreement:

2 We note that in the US— Hot-Rolled Steel case, the Appellate Body stated that:

"The word 'positive’ means, to us, that the evidence must be of an affirmative, objective and
verifiable character, and that it must be credible." Appellate Body Report, US— Hot-rolled Sed,
para.192. (emphasisadded).

® Appellate Body Report, US— Hot-Rolled Steel, para. 193.
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Article V1.2 of the GATT 1994 provides that:

"In order to offset or prevent dumping, a contracting party may levy on any dumped
product an anti-dumping duty not greater in amount than the margin of dumping in respect
of such product”.

Article 11 of the AD Agreement similarly provides that:

"An anti-dumping duty shall remain in force only as long as and to the extent necessary to
counteract dumping which is causing injury".

In addition, Article 3.5 of the AD Agreement states that:

"It must be demonstrated that the dumped imports are, through the effects of dumping, as
set forth in paragraphs 2 and 4, causing injury within the meaning of this Agreement.[..]".
(emphasis added)

7.58 Weareof theview that these provisions are clear textual evidence that measures may be imposed to
offset dumping presently causing injury. The terms "offset” and "counteract" connote the concept of a
current reaction against a prevailing (i.e. existing and present) force. Thus, if an anti-dumping duty may be
imposed only to "offset" dumping, and only for "aslong as necessary" to "counteract" dumping, it isclear that
thisis an entitlement to act that is itself strictly conditioned on the active presence of its reciprocal -- inthis
case, injurious dumping that istaking place at that time. Thereistherefore aninherent real-timelink between
theimposition of the measure and the conditionsfor application of the measure, dumping causing injury. The
use of the present tense in Article 3.5 of the AD Agreement is clear evidence of this temporal connection
between what isinvestigated and what needs to be demonstrated in order to allow theimposition of measures,
i.e. that dumped imports are causing injury. Of course, it is well established that the data on the basis of
which this determination is made may be based on a past period, known as the period of investigation.

Nevertheless, because this "historical" data is being used to draw conclusions about the current situation, it
follows that the more recent datais likely to be inherently more relevant and thus especially important to the
investigation. This, as a consequence, implies that the data considered concerning dumping, injury and the
causal link should include, to the extent possible, the most recent information, taking into account the

inevitable delay caused by the need for an investigation, aswell as any practical problems of data collectionin
any particular case.

7.59  We find contextual support for this proposition in other provisions of the AD Agreement, such as
Article 14 dealing with anti-dumping actions on behalf of athird country. Article 14.2 of the AD Agreement
provides as follows:

"14.2 Such an application [for an anti-dumping action on behalf of athird country] shall be
supported by price information to show that the imports are being dumped and by detailed
information to show that the alleged dumping is causing injury to the domestic industry
concerned in the third country. The government of the third country shall afford all

assistance to the authorities of the importing country to obtain any further information which
the latter may require.” (emphasis added)

7.60 Inother words, Article 14.2 of the AD Agreement provides that the evidence in an application to start
an anti-dumping action on behalf of a third country is offered to show that dumping is presently causing
injury to the domestic industry of the requesting country. If such is the case in respect of applications for
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third country anti-dumping actions, it seems reasonabl e to conclude that a similar temporal requirement exists
when the anti-dumping proceedings relate to injury being caused to a Member's own domestic industry.”

7.61  The AD Agreement allows Membersto re-balance the injurious situation that is created by dumping.
Thisimplies that on the one side of the balance, thereisinjurious dumping, which is counter-balanced by the
anti-dumping duty. Itistherefore necessary to base a determination of dumping causing injury on datathat is
pertinent or relevant with regard to the current situation, taking into account the inevitable delay caused by the
practical need to conduct an investigation. To impose anti-dumping duties without objectively examining
relevant evidence on the dumping causing injury which is on one side of the balance would thus clearly run
counter to the AD Agreement.

7.62  Finally, we note that the Committee on Anti-Dumping Practices adopted a Recommendation
concerning the Periods of Data Collection for Anti-Dumping I nvestigations (G/ADP/6, adopted 5 May 2000)
which sets forth guidelines for determining what period or periods of data collection may be appropriate for
the examination of dumping and of injury. The Recommendation stipulatesinter alia that the period of data
collection should end as close to the initiation of the investigation as possible.” While we note that this
Recommendation is a non-binding guide to the common understanding of Members on appropriate
implementation of the AD Agreement, and does not add new obligations, nor detract from the existing

™ We consider that further contextual support can be found in the Agreement on Safeguards, and Article 21
of the Agreement on Safeguardsin particular. This provision allows for the imposition of safeguard measuresif it has
been determined that a product is being imported into the country'sterritory in such increased quantities and under
such conditions as to cause or threaten to cause serious injury to the domestic industry. Asthe Appellate Body
noted in the Argentina — Footwear (EC) case (para. 130):

"[...] In our view, the use of the present tense of the verb phrase "is being imported” in both

Article 2.1 of the Agreement on Safeguardsand Article XIX:1(a) of the GATT 19%4indicatesthat it

is necessary for the competent authorities to examine recent imports, and not simply trends in

imports during the past five years— or, for that matter, during any other period of several years®

In our view, the phrase "is being imported” implies that the increase in imports must have been

sudden and recent.

30 The Panel, in footnote 530 to para. 8.166 of the Panel Report, recognizes that the present tenseis

being used, which it states "would seem to indicate that, whatever the starting-point of an

investigation period, it hasto end no later than the very recent past." (emphasis added) Haewe

disagree with the Panel. We believe that the relevant investigation period should not only end in

the very recent past, the investigation period should be the recent past.”

We are of the view that whilethere are clear differencesin the conditions for imposing measures under the
AD Agreement and the Agreement on Safeguards, both anti-dumping and safeguard measures are based on an
investigation which is to determine the existence of the conditions for application by using a certain period of
investigation for which datawill be collected. In our view, where Article 2.1 of the Safeguards Agreement explicitly
provides that no measure may be imposed unlessit has been demonstrated that a product is being imported in such
guantities, Article V1:2 of the GATT 1994, read in conjunction with Article 2.1 and 3.5 of the AD Agresment smilarly
provides that no measure may be imposed unlessit has been demonstrated that a product is being dumped and that
these dumped imports are causing injury to the domestic industry.

™ The Recommendation Concerning the Periods of Data Collection for Anti-Dumping Investigations
(G/ADP/6, adopted 5 May 2000) providesin relevant part that:

" the Committee recommends that with respect to original investigations to determine the existence

of dumping and consequent injury -

1 Asageneral rule:

€) the period of data collection for dumping investigations normally should be twelve months, andin
any case no less than six months, ending as close to the date of initiation asis practicable;" (footnote omitted).
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obligations of Members under the Agreement’®, we do consider that this Recommendation provides useful

support for the correct interpretation of the obligations found in the text of the AD Agreement.”’

7.63  Insum, dataof ten years old may well be reliable and creditworthy as to past dumping then causing
injury but such data obviously are of much less relevance to the question whether that dumping is presently
causing injury. Certainly, more recent data are more relevant to this question. Aswe discussed earlier, the
AD Agreement requires that the conditions for imposing anti-dumping measures, that dumped imports are
causing injury, have to be present at the time of imposition of the measure, to the extent practically possible.
The requirement of atime-consuming and sometimes complicated investigation to demonstrate the existence
of dumping and the ensuing injury poses a practica impediment to a complete identity in time between the
imposition of the measure and the conditions for such impoasition, i.e. dumping causing injury. Although this
practical problem may lead to the situation in which any determination of dumping causing injury has by the
time of the imposition of the measure become more of a proxy than areal time assessment of the current
situation, it would, in our view, not be correct to be led by the practical necessity to examine the past to
assess the present to accept that an investigating authority could justifiably base itself on old data to the
exclusion of more recent data which was available and usable. To the contrary, the fact that an investigation
of up to 12 months may have to be conducted to determine dumping, injury and the causal link magnifiesthe
importance of having a period of data collection which ends as closely as possible to the date of initiation, as
by the time of the possible imposition of the measure another 12 months may have passed. We established
above the textual and contextual support inthe GATT 1994 and the AD Agreement for this basic proposition.

7.64  Intheinvestigation concerning imports of long-grain white rice from the United States, the period of
investigation used by Mexico ended in August 1999. The application suggesting this particular period of
investigation March — August 1999 was submitted by the domestic industry on 2June 2000. The
investigation was initiated only six monthslater, on 11 December 2000. The investigating authority accepted
the period of investigation suggested by the applicants, even though at the time of initiation that period had
ended more than 15 months earlier. During the investigation, no attempt was made to update any of the
information obtained from the interested parties to reflect what had occurred in the 15 months between the
end of the period of investigation in August 1999 and the start of the investigation in Decamber 2000.
Definitive anti-dumping measures were imposed on 5 June 2002, almost three years after the end of the period
of investigation. We note that Mexico has not argued that practical problems necessitated this particular
period of investigation, nor has Mexico ever argued that it was not possible for practical or other reasons to
update the information to cover the 15 months or part thereof from the end of the period of investigation to
the date of initiation of the investigation. As Mexico clearly stated, the applicants proposed this particular
period of investigation, and it is Mexico's general practice to accept the proposed period of investigation.’
Neither the investigating authority at the time of the investigation, nor Mexico in its arguments before us
provided any other reason why more recent information was not sought. This fifteen month gap between the
end of the period of investigation and theinitiation of theinvestigation amountsto arelatively lengthy hiatus. A
great deal could have happened — or changed — over a fifteen month period, and thereis ssmply no evidence
on record in respect of it. A hiatus of such a duration is, in our view, sufficiently long as to impugn the
reliability of the period of investigation to deliver, for the purposes of a determination, evidence that has the
requisite pertinence or relevance (see para. 7.55 supra). In other words, given the passage of time and the

® GIADPIM/7 at para 40, G/ADP/AHG/R/7, para. 2

" We note that panels in the past have also referred to this Recommendation in their reasoning. See e.g.
Panel report, Guatemala — Cement |, para. 8.266; Panel report, US— Hot-Rolled Steel, footnote 152; Panel report,
Argentina — Poultry Anti-Dumping Duties, para. 7.287.

" 1n response to the submission of data by the United States concerning Mexico's practice in this regard,
Mexico explains that its practice shows delays of sometimes 6 months, on other occasions 20 months between the
end of the period of investigation and the date of initiation of the investigation, depending on the period of
investigation the applicant is proposing. The data submitted by the United States, which were not contested by
Mexico, show that, on average, the period of investigation ends 10 months before the date of initiation, whichisaso
8 months less than was the case in therice investigation.
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uncertainty about the factual situation in that relevant interim, the information lacks credibility and reliability,
thereby failing to meet the criterion of "positive evidence" pursuant to Article 3.1 of the AD Agreement.

7.65 Inlight of all these considerations, we find that by choosing to base its determination of injury ona
period of investigation which ended more than fifteen months before the initiation of the investigation, Mexico
failed to comply with the obligation set forth in Article 3.1 of the AD Agreement to make a determination of
injury which is based on positive evidence and which involves an objective examination of the volume and
price effects of the alleged dumped imports or of the consequent impact of these imports on domestic
producers of the like product at the time measures were imposed. We therefore find that Mexico acted in a
manner which is inconsistent with Article 3.1 of the AD Agreement. As a consequence, and in light of our
finding of violation of Article 3.1 of the AD Agreement which is an overarching provision that sets forth a
Member's fundamental obligation with respect to injury determinations,”® we find that Mexico acted in breach
of Articles 3.2, 3.4 and 3.5 of the AD Agreement when considering the volume and price effects of the
dumped imports, all relevant factors affecting the state of the industry and the causal relationship between
dumped imports and the alleged injury to the domestic industry, respectively. In light of these findings, we do
not consider it necessary in order to resolve this aspect of the dispute to examine the US claims of violation of
Article 1of the AD Agreement and Article VI of the GATT 1994.

(b) Claim 2: Economia’slimitation of itsinjury analysisto only six months of 1997, 1998, and
1999 is inconsistent with Mexico’s obligations under Articles 1, 3.1, 3.5, and 6.2 of the
AD Agreement

() Arguments of the Parties

United States

7.66  The United States argues that the selective use of data from only part of the year covering the peak
period of import activity does not allow an investigating authority to make an objective determination based on
positive evidence of injury caused by dumped imports, as required by Article 3.1 of the AD Agreement.
According to the United States, if an authority only considers the evidence for half of the period of

investigation for the injury analysis, thereis simply no way for the authority to determine the true state of the
domestic industry over the course of the entire period of investigation, and thus no way to conclude that the
authority's examination is consistent with Article 3.1 of the AD Agreement.®°

7.67  The United States submits that the information on which the determination is based which ignores
half of each of the three years of the period of investigation does not constitute positive evidence. 1n addition,
the United States submits, by ignoring the period September — February of each year, Economia disregarded
the portion of the year when domestic production of milled rice was at its seasona high, and import
penetration at its seasonal low.®* The United States submits that Economia agreed with the applicants that
imports were concentrated during the period March to August and consequently limited itsinjury analysisto
the data for March — August of each of the years at issue in the investigation.®? In any case, and even if
imports had not been concentrated in the March to August time period, the United Statesis of the view that by

" See Appellate Body Report, Thailand — H-Beams, para. 106.

% USFirst Answers to Questions, para. 20.

8 The United States asserts that Economia’s findings with respect to at | east two economic factors, market
share and capacity utilization, serve to illustrate the inevitable and obvious distortions that resulted from this
focussed approach. US First Submission, para. 71 — 72. The United States pointsto various paragraphs in Economias
published determinations in which the authority confirms that imports were concentrated in the March— August
period. US First Answersto Questions, para. 15.

8 USFirst Submission, para. 67. According to the United States, this narrowed focusis evident throughout
the preliminary and the final determinations. See US First Submission, footnote 68.
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limiting itsinjury analysisto only half of the period of investigation, Economiasinjury analysisisinconsistent
with WTO rules.®®

7.68  According to the United States, the determination cannot be objective because the period chosen
covers only avery specific period of the year during which imports are at a high, and thus ignores the fact
that the industry might fare better during the other period of the year. The United States argues that the
requirement of making an "objective analysis' impliesthat "investigating authorities are not entitled to conduct
their investigation in such away that it becomes more likely that, as a result of the fact-finding or evaluation
process, they will determine that the industry is injured".®* According to the United States, to examine only
those parts of the year when import levels are high may overlook positive developmentsin other parts of the
year, and thus give amisleading impression of the data relating to the condition of the industry asawhole, in
breach of Article 3.1 of the AD Agreement.®> The United Statesis of the view that the period of investigation
for injury should include al months of the year in which there is domestic production, assuming the datais
reasonably available.®®

7.69  The United States further argues that Economia's disregard of six months worth of data for each of
the three years of the period of investigation is inconsistent with the requirement of Article 3.5 of the
AD Agreement to make a determination of causation based on "all relevant evidence" before the authorities.
The United States submits that in the absence of an objective examination of all relevant evidence, and not just
of a part of the evidence relating to the March - August period, the analysis of the causal link between the
dumped imports and injury to the industry is inevitably flawed.

7.70  The United States further submits that Economia’s dismissal of the concerns o exporters and
importers that participated in the investigation concerning the flawed period of investigation, prevented them
from pointing to evidence from the missing months that might have supported their views. This, the United
States argues, isinconsistent with Article 6.2 of the AD Agreement. Finally, the United Statesarguesthat asa
consequence of the breaches of Articles 3.1 and 3.5, Article 1 of the AD Agreement is aso violated.

Mexico

7.71  Mexico argues that the AD Agreement does not provide for any rules on how the period of
investigation for the injury analysis should be integrated in the anti-dumping investigation. Mexico assertsthat
Economiagathered all the information available over aperiod of three years (“the period analysed"), including
the year covered by the "period of investigation” for dumping purposes, March— August 1999. It then limited
its comparison to strictly comparable periods, i.e. the periodsin the preceding two years that covered exactly
the same months as those of the "period of investigation", thereby eliminating any possible distortions in the

% The United States thus emphasises that it is objecting per se to Economia's decision to limit the injury
analysisto only half of the period of investigation, and not only to the fact that Economialimited its analysisto the
period when imports were concentrated. US First Answers to Questions, para. 16 and US Oral Statement at the
Second Substantive meeting of the Panel with the parties (the "Second Oral Statement™), para. 15.

8 USFirst Submission, para 76 quoting from Appellate Body Report, US— Hot-Rolled Steel, para 196. The
United States pointsto the analysis of capacity utilization and performance of the industry in terms of salesrevenue
as two examples of aflawed analysis. In the United States' view, the period not examined would likely have led to
higher sales revenue, since the September — February period was the time in which import volumes were low and
domestic sales volumes at their seasonal high. By ignoring these data, Economiawas not able to consider whether
any recovery of sales revenue from October through December offset or overcompensated any decline in sales
revenue relating to June- July production and reflected in the March— August data. US First Submission, para. 80.

% The United States finds support for its argument in the Appellate Body Report in the US— Hot-Rolled
Steel case in which the Appellate Body found that "an examination of only parts of a domestic industry does not
ensure a proper evaluation of the state of the domestic industry as a whole, and does not, therefore, satisfy the
requirements of 'objective[ity]' in Article 3.1 of the Anti-Dumping Agreement". Appellate Body Report,
US- Hot-Rolled Steel, para. 206, quoted in US First Submission, para. 82.

% USFirst Answers to Questions, para. 13.



WT/DS295/R
Page 116

market under analysis®’ In any case, Mexico argues that the AD Agreement does not stipulate anything on
the choice of the period of investigation for injury, leaving the investigating authority with unfettered
discretion to determine itself the appropriate period of investigation for the injury analysis.®

7.72  Mexico rejects the United States assertion that the period March — August is the period of highest
import penetration. According to Mexico, the production of long-grain white rice is more or less constant
throughout the year, asit isindependent of the production cycles of paddy rice. Thisis so because the long-
grain white rice producers will simply import the paddy rice during certain parts of the year, but this does not
affect their production levels.®® The US argument that production is much higher, and imports much lower,
during the second part of the year which was not examined by Economia is, therefore, in Mexico's view,
baseless.”

7.73 In addition, in Mexico's view, since the period of investigation was not inconsistent with any
provision of the AD Agreement, thereisno basisfor the US argument that the injury analysisfailed to examine
all relevant evidence as required by Article 3.5 of the AD Agreement or that the interested parties were not
given an opportunity to defend their interests. Mexico points out that the interested parties were given an
opportunity to meet with parties with an opposing interest™ and they were al given every opportunity to
present their views, in accordance with Article 6.2 of the AD Agreement. |nthe absence of aviolation of any
provision of the AD Agreement, thereisalso no basisfor the US claim of aconsequential violation of Article 1
of the AD Agreement.

(i) Analysis

7.74  The claim of the United States concerns the choice of the period of investigation for the injury
analysis and the data used by the investigating authority when examining injury. The United States argues that
by ignoring part of these data, Mexico failed to base its injury analysis on positive evidence and did not
conduct an objective examination of the state of the domestic industry, as required by Article 3.1 of the AD
Agreement. Moreover, the United States submits, Mexico violated Article 3.5 of the AD Agreement, as its
determination of the existence of a causal link between the dumped imports and the aleged injury to the
domestic industry was not based on al relevant evidence as half of the relevant information was ignored.
Mexico on the other hand submits that the AD Agreement does not contain any obligations with regard to the
period of investigation for the determination of injury and asserts that it was necessary to examine these
particular six months of every year instead of the full year in order to ensure that the period of the injury
analysis paralleled the six month period chosen for the analysis of dumping, so as to avoid any distortions.

7.75  We note that in its Preliminary Determination the Mexican investigating authority stated that "the
investigated period is March — August 1999 and, therefore, the period for injury analysis is the one between
March 1997 and August 1999".% In response to a question from the Panel, Mexico confirmed that "the
investigating authority gathered all the information available over a period of three years, including the year
covered by the 'period of investigation'; however, it limited its comparison to strictly comparable periods, i.e.
the periods in the preceding two years that covered exactly the same months as those of the ‘period of

8 Mexico, First Answers to Questions, answer to question 3. Mexico First Submission, para. 55. InitsFirst
Submission, Mexico argued that these differences could arise from the seasonal character of the product. InitsFirst
Answersto Questions, and its Second Submission, it clarified that seasonality was not an issue in the decision to
base the determination on the March — August period of each of the three years of the injury analysis only. See
Mexico First Answers to Questions, question 3; Mexico Second Submission, para. 39.

# Mexico First Submission, para. 57.

% Mexico includes a table which demonstrates that throughout each of the years examined the domestic
production levels remained stable. Mexico First Submission, para. 60.

% Mexico adds that none of the participating exporters presented convincing reasons why the period of
investigation was to be changed.

" Mexico asserts that a hearing took place on 18 January 2002.

% Preliminary Determination, para. 69. Exhibits US-14 and US-15.
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investigation™ [for dumping]."®® In other words, for injury purposes, theinvestigating authority analysed data
for the months of March— August of three consecutive years, 1997, 1998 and 1999, and data from the period
September — February of each of these years were disregarded.

7.76  The United States asserts that by doing so, Mexico breached its obligations under Article 3.1 of the
AD Agreement and 3.5 of the AD Agreement, which provide as follows:

3.1 A determination of injury for purposes of Article VI of GATT 1994 shall be based
on positive evidence and involve an objective examination of both (&) the volume of the
dumped imports and the effect of the dumped imports on prices in the domestic market for
like products, and (b) the consequent impact of these imports on domestic producers of
such products.

3.5 It must be demonstrated that the dumped imports are, through the effects of

dumping, as set forth in paragraphs 2 and 4, causing injury within the meaning of this
Agreement. The demonstration of a causal relationship between the dumped importsand the
injury to the domestic industry shall be based on an examination of all relevant evidence
before the authorities. The authorities shall aso examine any known factors other than the
dumped imports which at the same time are injuring the domestic industry, and the injuries
caused by these other factors must not be attributed to the dumped imports. Factorswhich
may berelevant in thisrespect include, inter alia, the volume and prices of imports not sold
at dumping prices, contraction in demand or changesin the patterns of consumption, trade
restrictive practices of and competition between the foreign and domestic producers,

developments in technology and the export performance and productivity of the domestic
industry.

7.77  We note, as we have done with regard to the previous claim, that the AD Agreement does not set
forth any express requirement regarding the choice of the period of investigation for the purpose of
conducting an injury analysis. We are of the view, however, that the requirement to base a determination of
injury on positive evidence and pursuant to an objective examination neverthelessimposed certain obligations
on the Mexican investigating authorities with regard to the completeness of the data used as the basisfor its
determination. In this respect, we recall that in any case under the Panel's standard of review set forth in
Article 17.6 of the AD Agreement, we are to assess whether the authority's establishment of the facts was
proper, and its evaluation unbiased and objective.®* The question before usis thus whether it was proper of
the Mexican investigating authority in this particular case to baseitsinjury determination on data coveringonly
half of the three-year period (for which, as it happens, data were actually gathered), and whether such a
limited data set enabled the authority to make an objective examination of injury.

7.78 We consider that an objective examination of the facts starts with an objective and unbiased
investigative process. We agree with the following statement of the Appellate Body in the
US - Hot-Rolled Steel case summing up the requirement to conduct an "objective examination":

% Mexico, First Answers to Questions, question 3.

% We note that the Appellate Body in the EC — Bed Linen (Article 21.5 — India) case also linked the
objective examination requirement with the panel's standard of review that requires it to examine whether the
authority's establishment of the facts was proper. The Appellate Body explained in afootnote:

"These requirements of paragraphs 1 and 2 of Article 3, as well as the requirements of

Article 17.6(i), that investigating authorities establish the facts of the matter properly and

evaluate those facts in an unbiased and objective manner, are mutually supportive and

reinforcing. In US—Hot-Rolled Steel, we explained in respect of Article 17.6(i) that:

... panels must assess if the establishment of the facts by the investigating authorities was

proper and if the evaluation of those facts by those authorities was unbiased and objective.

(original italics)"

Appellate Body report, EC — Bed Linen (Article 21.5—India), footnote 141
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"In short, an "objective examination" requires that the domestic industry, and the effects of
dumped imports, be investigated in an unbiased manner, without favouring the interests of
any interested party, or group of interested parties, in the investigation. The duty of the
investigating authorities to conduct an "objective examination” recognizes that the
determination will be influenced by the objectivity, or any lack thereof, of the investigative
process'. (footnote omitted).”®

7.79  Aswedstated earlier, the choice of the period of investigation is crucid in thisprocess asit determines
the datathat will form the basis for the assessment of the impact of dumping. An examination or investigation
can only be "objective" if it is based on datawhich provide an accurate and unbiased picture of what it isthat
one is examining.

7.80 Inour view, an objective examination of the effects of dumping on the state of the domestic industry
which enables the authority to conclude that dumped imports caused injury to the domestic industry involves
an andysis of trends over time of the volume and price of imports and of the state of the domestic industry.
It is only such an analysis which will enable the authority to objectively gauge the effects of the dumped
imports on the domestic industry as required by Article 3.1 of the AD Agreement, and to assess whether the
injury found to exist is caused by the dumped imports as required by Article 3.5 of the AD Agreement.

7.81  For the purposes of examining theinjury to the domestic industry, the Mexican investigating authority
collected data for three years, 1997, 1998, and 1999. There does not appear to have been any problemsin
obtaining such data for this continuous period of three years. However, in its examination of that data, it
decided not to use half of the information gathered. The authority thus based its determination on datarelating
to six months of each of the three years of the period of investigation, the months of March to August. In
our view, and absent any proper justification for doing so, such an examination on the basis of an incomplete
set of data cannot be objective, nor does the selective use of certain data for the injury analysis constitute a
proper establishment of the facts on which to base the determination.®®

7.82  Wewishto notein this respect that our ruling should not be read as to imply that there could never
be any convincing and valid reasons for examining only parts of years. Mexico has not however presented
any convincing arguments to this effect, whether in its investigation or in its arguments before us. Mexico's
only argument is that it was necessary to examine only datarelating to the six months from March to August
because this was also the six month period chosen for the analysis of the existence of dumping.®” We see no
a priori reason why a period of investigation on the injury analysis should be chosen to fit the period of
investigation for the dumping analysisin case the latter period of investigation covers a period of lessthan 12
months. In our view, thereis nothing in the AD Agreement that would require such an approach, quiteto the
contrary. Mexico submits that in order to avoid distortionsdue to the differencesin volume of imports, sales
or production during the other six months, it used for its injury analysis asimilar six month period. We do
not find thisto constitute a proper justification for ignoring half of the data concerning the domestic industry.
In fact, it seems that what Mexico refers to as distortions are certain developments which occur in the
remaining six months which perhaps undo part of the effect of theimportsthat entered the country during the
six months that were examined. This is precisely the kind of information we consider it is necessary to
examine in order for the determination to be that of an objective and unbiased investigating authority.

% Appellate Body Report, US— Hot-Rolled Steel, para. 193.

% QOur finding in this respect is made independent of the question as to the biased nature of the choice for
these specific six months chosen.

9 In its First Submission, Mexico suggested that its choice of period of investigation was justified for
reasons relating to the seasonality of the product concerned. Mexico has not, however further developed this
argument and has subsequently clarified that seasonality was not an issuein this case. See Mexico First Answersto
Questions, question 3; Mexico Second Submission, para. 39.
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7.83 In fact, we recall that the applicants suggested this particular six month period of March —
August 1999 asiit reflected the period of highest import penetration.”® The Mexican investigating authority
itself confirmsthisin the Preliminary Determination, stating that, in accordance with the information provided
by the applicant, "imports tend to be concentrated during the period from March to August every year, which
corresponds to the investigated period proposed by the petitioner".®® While we acknowledge that the authority
was in this quote discussing the imports of paddy rice, the raw materia for the production of the subject
long-grain white rice, it clearly accepted the link made between production of paddy rice and the imports of
the final product which the applicant points out is mainly imported in the period March — August. Asthe
applicant claimed, during this period paddy rice is not harvested and for that reason this period adequately
reflects the import activity.%°

7.84  Inour view, there are some similarities between the failure to examine part of the year for which data
were collected, and the situation discussed by the Appellate Body in the US—Hot-Rolled Steel caseinvolving
an analysis of only a segment of the domestic industry, rather than the domestic industry as awhole. The
Appellate Body found that an examination of only certain parts of a domestic industry does not ensure a
proper evaluation of the state of the domestic industry as a whole, and does not, therefore, satisfy the
requirements of "objectiv[ity]" in Article 3.1 of the Anti-Dumping Agreement.’®* We consider that the
following reasoning of the Appellate Body leading to this conclusion is equally applicable tothesituation before
us in which an important part of the year in which the domestic industry was fully operational was
disregarded in the injury analysis:

"204. Wehavedready stated that it may be highly pertinent for investigating authoritiesto
examine adomestic industry by part, sector or segment. However, aswith al other aspects
of the evaluation of the domestic industry, Article 3.1 of the Anti-Dumping Agreement
requires that such a sectoral examination be conducted in an "objective" manner. In our
view, this requirement meansthat, where investigating authorities undertake an examination
of one part of adomestic industry, they should, in principle, examine, in like manner, all of
the other partsthat make up the industry, aswell as examine theindustry asawhole. Or, in
the alternative, the investigating authorities should provide a satisfactory explanation as to
why it is not necessary to examine directly or specifically the other parts of the domestic
industry. Different parts of an industry may exhibit quite different economic performance
during any given period. Some parts may be performing well, while others are performing
poorly. To examine only the poorly performing parts of anindustry, even if coupled with an
examination of the wholeindustry, may give a mideading impression of the data relating to
the industry as a whole, and may overlook positive developments in other parts of the
industry. Such an examination may result in highlighting the negative data in the poorly
performing part, without drawing attention to the positive datain other parts of theindustry.
We note that the reverse may also be true — to examine only the parts of an industry which
are performing well may lead to overlooking the significance of deteriorating performancein
other parts of the industry."*?

7.85 We find that the acceptance of a period of investigation proposed by the applicants because it
allegedly represented the period of highest import penetration and would thus show the most negative side of
the state of the domestic industry is not what can be expected of an objective and unbiased investigating
authority. The gquestion whether production was in fact lower during these months or not and whether the
situation of the domestic industry was, in fact, worse during these six monthsor not is, in our view, irrelevant
in this respect.

% Application for initiation of an anti-dumping investigation regarding imports of long-grainwhitericefrom
the United States, page 34. Exhibit US-8.

% Preliminary Determination, para. 65. Exhibits US-14 and US-15

1% preliminary Determination, para. 64. Exhibits US-14 and US-15.

191 A ppellate Body Report, US— Hot-Rolled Steel, para. 206.

192 A ppellate Body Report, US— Hot-Rolled Steel, para. 204.
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7.86  Insum, wefind that theinjury analysis of the Mexican investigating authority in the riceinvestigation
which was based on data covering only six months of each of the three years examined, isinconsistent with
Article 3.1 of the AD Agreement as it is not based on positive evidence and does not alow for an objective
examination, asit necessarily, and without any proper justification, provides only a part of the picture of the
situation. In addition, we find that the particular choice of the limited period of investigation in this case was
not that of an unbiased and objective investigating authority as the authority was aware of, and accepted, the
fact that the period chosen reflected the highest import penetration, thus ignoring data from a period in which
it can be expected that the domestic industry was faring better.

7.87 As a consequence, we also find that Mexico acted inconsistently with Article 3.5 of the
AD Agreement & it failed to base its determination of the existence of a causal relationship between the
dumped imports and the alleged injury to the domestic industry onall relevant evidence before the authorities,
as required by Article 3.5 of the AD Agreement.

7.88  Inlight of our findings on Article 3.1 and 3.5 of the AD Agreement, we do not find it necessary to
address in this context the US claim under Article 1 of the AD Agreement and Article 6.2 of the
AD Agreement. That is, having determined that the measure at issue is inconsistent with the cited Articles,
and exercising the discretion implicit in the principle of judicia economy, we do not deem it necessary to
examine whether the investigation which led to the inconsistent measure was consistent with the procedura
rules on providing for all interested parties a full opportunity for the defence of their interests set forth in
Article 6.2 of the AD Agreement. We do not consider that this would add anything to our findings or would
be useful in the implementation of our ruling.

(© Claim 3: Economia’s failure to collect the evidence on price effects and volumes that it
needed to conduct itsinjury analysisin an objective manner is inconsistent with Mexico's
obligations under Articles 3.1, 3.2, 6.8 and Annex |1 of the AD Agreement

(i) Arguments of the Parties
United States

7.89  TheUnited States submitsthat the injury determination in asfar asit concerned the volume and price
effects of the dumped imports on the domestic industry was not conducted in an objective manner, nor based
on positive evidence, asrequired by Articles 3.1 and 3.2 of the AD Agreement. With regard to the volume of
dumped imports, the United States argues that Economia failed to collect the data it needed to examine in an
objective manner whether there had been a significant increase in dumped imports, asrequired by Article 3.2
of the AD Agreement. In particular, Economia did not use the customs declarations (the "pedimentos") or
seek to obtain accurate import volume information from importers. In adition, Economia rejected
information from the only company found to have been dumping (the Rice Company)*®®, and drew inferences
about volumes and prices of dumped imports from the data provided by another company for non-dumped
imports.*®*  Its determination of the volume of dumped imports was therefore not objective nor based on
positive evidence, in violation of Article 3.1 and 3.2 of the AD Agreement.

7.90  With regard to the examination of the price effects of the alleged dumped imports on the domestic
industry, the United States submits that Economia failed to even attempt to collect information it needed to
conduct a proper price analysis as required by Article 3.2 of the AD Agreement. The United States argues
that the analysis under Article 3.2 of the AD Agreement of the price effects of the dumped imports entails a
comparison of data concerning prices for the dumped imports on the one hand, and data concerning prices

193 According to the United States, the reasons given by Economia for rejecting the information was that
such information covered only the year 1999 and not also 1997 and 1998. The United States points out that Economia
did accept however less accurate estimates preferred by the applicants even though those estimates also pertained
only to the 1999 period of analysis. US First Submission, para. 98.

1% USFirst Submission, para. 97.
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for the domestic like product on the other hand. While the AD Agreement does not require any particular
methodology for making price comparisons and eval uating price effects, the United States submitsthat Article
3.1 of the AD Agreement requires that this analysis consist of an objective examination based on positive
evidence. According to the United States, Economia chose to rely instead on biased information sources that
the applicants had selected, and thus compared the actual sales values reported by the domestic producers to
fictitious unit values for the dumped imports that it derived using amethodology proposed by the applicant.*®®

7.91  Findly, the United States submits that Economia used facts available to determine volume and price
effects of the dumped imports and relied on secondary source information, without first having made an
effort to obtain the data from the interested parties. In addition, it used such data without first seeking to
corroborate them against independent sources, in breach of Article 6.8 and paragraphs 1 and 7 Annex 11 of
the AD Agreement.

Mexico

7.92 Mexico submits that Economia made an objective determination based on positive evidence of the
volume of dumped imports and the effect of the dumped imports on prices, in accordance with Articles 3.1
and 3.2 of the AD Agreement. Mexico fails to see on what basis the United States is arguing that because
Economia based its analysis partly on information provided by the applicant, Economia violated the
Agreement.

7.93  Accordingto Mexico, the AD Agreement does not impose a particular methodology for conducting a
volume or priceanalysis, nor doesit impose an obligation on Economiato obtain more information than such
as provided by the parties, as long as it makes an objective determination based on positive evidence.'%®
Mexico rejects the United States suggestion that Economia should have take the initiative to obtain and
examine the pedimentos in which it could have found more ample information on prices and sales volumes.
In any case, Mexico asserts that such pedimentos are kept by the Customs Office, and were therefore not at
the disposal of Economia. As such documentswere not provided by the applicant either, Economia could not
rely on these documents for any price and volume information. Moreover, such pedimentos would not have
enabled Economia to distinguish the subject imports from other imports coming in under the same tariff
heading.

7.94 Mexicois of the view that the mere fact that Economia accepted the methodology proposed by the
applicant for estimating import volumes is not inconsistent with Article 3.2 of the AD Agreement, especialy
since the exporters concerned failed to provide the information or did not respond at all.*®” Mexico submits
that the information provided by the Rice Company was not accepted for reasons of procedural equality asit
only related to one of the three years of the period of investigation, while others did provide information for all

three years and similar information was requested from the Rice Company without success. Mexico thus
asserts that the determination of the volume of dumped imports and their price effect was not inconsistent
with Articles 3.1 and 3.2 of the AD Agreement.

7.95  Withregard to the United States' assertion that Economiawas not allowed to apply facts available as
it did not send questionnairesto all exporters and did not consult the pedimentos, Mexico submitsthat it was

195 According to the United States, Economia did not request data from a broad range of importers of the
products, did not request sales information on the prices at which the importers made salesto their customers, nor
did it seek information from purchasers to compare the prices paid for the dumped product withthepricespaidfor the
domestic product. By not doing so, the United States asserts that Economia did not have accurate unit value data on
the dumped imports.

1% Mexico First Submission, para. 97.

97 Mexico takes issue with the United States suggestion that Economia accepted from the applicant
information it rejected from the exporter. Mexico argues that Economia used the applicant information and
methodol ogy as the starting point but conducted further research.
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not required to do so by the AD Agreement. Mexico argues that thereisno provisoninthe AD Agreement
which requires an investigating authority to actively go out and seek information as part of an anti-dumping
investigation. Mexico argues that under Article 6.1 of the AD Agreement the investigating authority can, but
is not obliged to send questionnaires to dl the foreign producers and exporters. Mexico complied with its
obligations under Article 6.1.3 of the AD Agreement by sending the notice of initiation and the forms for
producers and exporters to the known exporters and to the US authorities, and published the notice of
initiation. Mexico arguesthat the only customs document that the investigating authority had in its possession
were the excerpts of the customs declarations, aso known asthe "listados'. Astheselistadosdid not contain
the names of exporters, no other exporters than those mentioned in the application were known to Economia.
The forms sent to the known exporters and the US authorities clearly indicated that facts available could be
used in case the required information was not provided. In Mexico's view, Economia thus complied with
Article 6.8 of the AD Agreement.

(i) Analysis

7.96  The United States claims that Mexico failed to base the part of itsinjury determination relating to the
trendsin the volume of dumped imports and the price effects of the dumped imports on positive evidence as it
failed to collect the information required to make an objective examination of injury based on positive
evidence, asrequired by Articles 3.1 and 3.2 of the AD Agreement. In addition the United States argues that
the use of secondary source information without having sought to obtain the information from the interested
parties is inconsistent with Article 6.8 of the AD Agreement and Annex |l thereto.

7.97  Articles 3.1 and 3.2 of the AD Agreement provide as follows:

3.1 A determination of injury for purposes of Article VI of GATT 1994 shall be based
on positive evidence and involve an objective examination of both (&) the volume of the
dumped imports and the effect of the dumped imports on prices in the domestic market for
like products, and (b) the consequent impact of these imports on domestic producers of
such products.

3.2 With regard to the volume of the dumped imports, the investigating authorities shall

consider whether there has been a significant increase in dumped imports, either in absolute
terms or relative to production or consumption in the importing Member. With regard to the
effect of the dumped imports on prices, the investigating authorities shall consider whether
there has been asignificant price undercutting by the dumped imports as compared with the
price of alike product of the importing Member, or whether the effect of such importsis
otherwise to depress prices to a significant degree or prevent price increases, which

otherwise would have occurred, to asignificant degree. No one or several of these factors
can necessarily give decisive guidance.

7.98  Article 3.1 of the AD Agreement thus requires in relevant part that an injury determination is to be
based on positive evidence and involve an objective examination of the volume of the dumped imports and the
effect of the dumped imports on prices in the domestic market for like poducts. Article 3.2 of the
AD Agreement elaborates on these requirements by requiring the authority to consider whether there has been
a significant increase in dumped imports and whether there has been a significant price undercutting by the
dumped imports as compared with the price of alike product of the importing Member, or whether the effect
has been to depress prices or prevent price increases. It is clear from reading these two provisions in
combination that the basisfor any evaluation asto the volume of dumped imports or the price effects of such
imports has to be positive evidence. We concur with the views expressed by the Appellate Body inthe US—
Hot-Rolled Steel case, that the word "positive” means that the evidence must be of an affirmative, objective
and verifiable character, and that it must be credible.*®® We wish to emphasise that our task is not to perform
ade novoreview of theinformation and evidence on the record, nor to substitute our judgment for that of the

198 Appellate Body Report, US— Hot-Rolled Steel, para. 192.
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Mexican authorities. Rather we examine what the evidence was on which the authorities based its examination
and whether the determination made was the result of an objective examination based on positive evidence. In
this respect, we consider it important to recall our standard of review under the AD Agreement as set forthin
Article 17.6 (i) of the AD Agreement:

“(i) in its assessment of the facts of the matter, the panel shall determine whether the
authorities' establishment of the facts was proper and whether their eval uation of those facts
was unbiased and objective. If the establishment of the facts was proper and the evaluation
was unbiased and objective, even though the panel might have reached a different
conclusion, the evaluation shal not be overturned;”

7.99 In other words, if we find that the Mexican investigating authorities have properly established the
facts and evaluated them in an unbiased and objective manner, and that the determinations rest upon a
permissible interpretation of the relevant provisions, we will consider this measure to be consistent with the
relevant provisions of the AD Agreement.

7.100 The authority explains how it established the volume of dumped imports of the subject product into
Mexico in its final determination.'®® Thefinal determination shows that the authorities were confronted with
the problem of distinguishing first the subject rice imports (i.e. "long-grain white rice") from imports of all
types of rice, and second the imports of the subject product that were dumped into Mexico from those
imports that entered Mexico at undumped prices. The first problem arose from the fact that the tariff line
under which subject imports of long-grain white rice were imported, 1006.30.01, at the time of the
investigation also covered other types of rice such as medium and short grain rice, as well as glazed or
parboiled rice which were not part of the investigation.*°

7.101 The investigating authority examined various methods of extracting from the total imports that
entered the country under this tariff line, those imports relating to the subject product, long-grain whiterice.
The authority first examined the "method using the exporters verifiable information”. The authority had
requested information about long-grain white rice exports from each of the four companiesthat participated in
theinvestigation. One firm replied that it had not exported and it did not provide any information. Two other
companies, the Rice Company and Riceland were found to have submitted proper information for the period
of investigation for the dumping analysis (1999). However, for the rest of the period of investigation (years
1997 —1998) the authority found that only information on exportsto other countries were submitted (the case
of the Rice Company), or only a copy of aworksheet in which the exports of the investigated product were
not clearly itemized was submitted (the case of Riceland). In sum, the authority considered that the only
company to provide correct information for the whole period of investigation was Farmers Rice, whose
exports increased by 303.7 per cent in the 1998 March — August period compared to the previous
corresponding period and by 12.3 per cent during the investigated period in 1999 in relation to the previous
comparable period.*** The authority considered that two of the three participating companies did not provide
accurate information for the whol e investigated period, and decided for that reason not to use the information
submitted by these two companies. Instead, it established that the variation observed in the case of Farmers
Rice was an acceptable indicator of the behaviour of the exports by the two other participating firms, Riceland
and the Rice Company.

1% Final Determination, (Exhibits US-6 and US-7) paragraphs 206 — 261.

19 As becomes clear from, for example, para. 7 of the Notice of Initiation (Exhibit US-2):

"The petitioner also indicated that other types of white rice enter the country under tariff code
1006.30.01 of the Schedule in the General Import Tax Law and that these types have different
characteristics from those of the product under investigation and are classified commercialy intwo
groups: short grain rice and medium grain rice. However, the tariff description in the Schedule
under the General Import Tax law is general and makes no reference to thistype of classification.

Thus, the customs declarations do not differentiate the type of rice that is entering the

United Mexican States."

"1 Final Determination (Exhibits US-6 and US-7), paras. 226 — 227.
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7.102 We consider it important to note at this juncture that the authority found no dumping margin for
Farmers Rice, allegedly the only company that provided full information and of which the imports were used
as an indicator of the volume of dumped imports. No dumping margin was found with respect to imports
from Riceland either, a company whose exports the authority states represented an important proportion of
imports from the United States into Mexico under tariff line 1006.30.01.1*2

7.103 For determining the volume of imports from companies other than the four participating firms, the
authority decided to use the methodology proposed by the applicant:

"229. ... [T]he Ministry found that the petitioner submitted a method that intends to
differentiate some products from othersfor the purpose of calc ulating the dumping margin.
This method is based on the confidence interval analysis. For this, the behavior of long
grain rice prices on the one hand and of the prices of short grain and medium grain rice on
the other were observed in the United States d America during the investigated period.
Thus, the medium grain and short grain rice group had a minimum price of $0.458 U.S.
dollars per kilogram and amaximum price of $0.509 dollars per kilogram. Findly, the CMA
indicated that, based on the above, presumably any importation made at a price above 0.458
dollars per kilogram would be of rices different from the investigated one, while those
imports made at prices below such amount would correspond to long grain rice.

230. With thisinformation as a starting point, and as was established at paragraph 221 of the
preliminary determination, unquestioned by any of the interested parties, the Ministry
calculated the volume of imports that would correspond to these price levels, and it
subtracted the result from the total volume of imports from the United States of America
that entered into the Mexican territory under tariff section 1006.30.01 of what was then the
Tarifa de la Ley del Impuesto General de Importacién during the investigated period. The
above was carried out taking the listado de pedimentos de importacion of the SIC-M, from
which they eliminated those transactions with a price above $0.458 US dollars per kilogram.
In this way, the Ministry considered that the rest of the imports could correspond to long
grain white rice, which was not disproved during the investigation."*?

7.104  Insum, the methodology proposed by the applicant was that rice imported below acertain pricelevel
was to be treated as the subject product, long-grain whiterice, while rice imported above that price was not.
The authority explained that it decided to use this methodology, even though it presented the important
shortcoming that it failed to provide accurate information on the periods prior to the period of investigation
used for dumping purposes, i.e. for the years 1997-1998.** While in the case of the exporting firms that
participated in the investigation, this failure to provide accurate information for the years 1997-1998 implied
that they were assumed to all have behaved in the same manner as the one exporter that provided full and
accurate data (Farmers Rice), in applying the applicant’ s method the authority overcame this problem of lack
of accurate datafor the years 1997 — 1998 by simply assuming that the level of imports of the subject product
in the total imports of all types of rice during the years of 1997 and 1998 was the same as in the year 1999:

"239. [T]heMinistry decided that the best methodology in order to make this estimate [on
the volume of imports from the Uhited States| was the one presented by the CMA [the

12 Final Determination (Exhibits US-6 and US-7), para. 228.

3 Final Determination (Exhibits US-6 and US-7), paras. 229 — 230.

14 The authority made the following statement in para. 232 of the Final Determination:

"We have to point out that, when analyzing the information from which the above concepts are
inferred, the Ministry found that the price of the long grain rice in the United States of America
was not always below the price of the other types of rice, asis stated in paragraph 224 of the
preliminary determination. Therefore the Ministry considersthat this estimation method cannot be
used consistently during the periods previous to the investigated one". Final Determination
(Exhibits US-6 and US-7), para. 232.
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petitioner]; however, such methodology, as noted in paragraph 232 of this determination,
could only identify long grain white rice imports corresponding to the investigated period [ of
1999] and cannot be extrapolated to previous similar periods. Therefore, the Ministry
decided it was appropriate to consider that the investigated imports, as they were estimated
in paragraph 230 of this determination, maintained the same participation in the total imports
coming from the United States of Americal...]." (emphasis added)

7.105 On this basis the authority established that the investigated imports increased 8.6 per cent in the
period March-August 1998 in relation to the same period in the previous year, and increased 3.4 per cent
during the dumping investigation period in relation to the previous comparable period. We recall that with
regard to the level of imports from the examined exporters, the authority found, on the basis of the
assumption that all exporters behaved in a manner similar to Farmers Rice, that the exports to Mexico from
the companies that appeared in the investigation increased 303.7 per cent and 12.3 per cent in the analyzed
periods.''®

7.106 The authority then addressed the second problem of separating the volume of dumped subject
imports from non-dumped subject imports, and found as follows:

"243. Article 3.2 of the Anti-dumping Agreement states that it shall be considered whether
there has been a significant increase in dumped imports. In order to comply with thisarticle
the Ministry made two groups of imports:

a) The imports that will be subject to aresidual dumping margin, that is the group obtained
from subtracting, from the investigated imports, which correspond solely to long grain white
rice, the volume of exports made by the exporting companies that participated in the
investigation, and

b) The exports made by The Rice Corporation, for which a dumping margin of
3.93 per cent was established. The sum of these two data groups corresponds to the dumped
imports.

244, Based on what is set forth in the above paragraph, the Ministry observed that these
imports decreased 3.2 per cent in the period March-August 1998 in relation to the previous
comparable period and increased 1.2 per cent in the investigated period in relation to the
same period of the previous year. Thus, the Ministry concluded that the dumped imports
increased in the investigated period, in terms of articles 64(1) of the Regulations of the
Foreign Trade Act, and 3.2 of the Anti-dumping Agreement.” *® (emphasis added)

7.107 In other words, the authority took the total volume of imports of the subject product and subtracted
from that amount the imports from the exporters that participated in the investigation and for which no
dumping margin was found.

7.108 With regard to the analysis of the evolution of prices of the subject imports and their effects on
domestic prices, the investigating authority first concluded that the prices of dumped imports were decreasing
in the following manner:

"[A]sthe price of al kinds of rice decreased during the investigated period and as the export
price of Farmers Rice Milling also decreased, it is reasonable to conclude that the prices of

5 Final Determination (Exhibits US-6 and US-7) para. 241.
1% Paras, 243 and 244 of the Final Determination (Exhibits US-6 and US-7).
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the remaining imports, including the dumped imports, decreased. This argument was not
refuted by any of the parties during the proceeding."*’

7.109 In examining the effects on domestic prices, the authority reasoned as follows:

"285. The Ministry found that during the investigated period, dumped imports were
17.8 per cent bel ow the domestic price of the previouscomparable period, and 24.2 per cent
below that which existed in the period March-August 1997.

[..]

294.  Based on the aforementioned, the Ministry observed a decline in the prices of the
domestic products that coincided with a decrease in the prices of the imports from the
United States of America, dumped or not — although the prices of the dumped imports were
6.5 per cent below the price of non-dumped imports -, as well as with the presence of the
product from Argentina.

295.  Consequently, the Ministry observed that the information that was available during
the final stage of the investigation shows that the imports of the investigated product were
priced below the domestic product, except for the exports from Riceland Foods, Inc.,
which did not have a dumping margin.

296.  Therefore, the Ministry determined that, during the investigated period, the dumped
products were priced below the domestic product. It was also observed that the price of
the dumped imports was lower than the prices of the domestic products in periods previous
to the investigated period. Dueto this, the Ministry determined that this situation provoked
the decline in the prices of the domestic producers. Also, the Ministry considers that the
entry during the investigated period of imports at reduced prices from Argentina and the
decline, in the same period, of the price of non-dumped imports from the United States of
America contributed to the decline in prices of the merchandise produced domestically.
Thus, the Ministry determined that the dumped imports from the United States of America
contributed to pressure the domestic producers to lower their prices in the investigated
period."*®

7.110 The question before us is thus whether the investigating authority based its determination on
information which is affirmative, objective, verifiable and credible.*'® We are of the view that the way in
which the investigating authority established the facts on the basis of which it was going to consider the
trends in volume of dumped imports was not a proper establishment of the facts, for the following reasons.

7.111 Asisclear from the authority's final determination, the volume analysisis not based on facts, but on
assumption after assumption. The methodology of the applicant which the authority decided to use is based
on the unsubstantiated assumption that rice sold below a certain price level must be long-grain white rice.
Although the authority itself concludes that this was a flawed assumption'®, it decided to use this
methodology. However, because the assumption apparently held true only for the investigated period of the
year 1999, the authority had to make another unsubstantiated assumption, which was that in fact during the

17 Final Determination (Exhibits US-6 and US-7), para. 270.

18 Final Determination (Exhibits US-6 and US-7), paras. 285 and 294 - 296.

119 Appellate Body Report, US— Hot-Rolled Steel, para. 192:

"Theterm 'positive evidence' relates, in our view, to the quality of the evidence that authorities
may rely upon in making a determination. The word "positive" means, to us, that the evidence
must be of an affirmative, objective and verifiable character, and that it must be credible.
(emphasis added)

120 Final Determination (Exhibits US-6 and US-7), para. 232.



WT/DS295/R
Page 127

previous years the subject imports kept the same share in the total amount of imports of all types of rice from
the United States. Werecall that these assumptions were used in order to establish the trendsin the volume of
the imports of the subject product, long-grain white rice from the United States, without any distinction
between the dumped and the non-dumped imports.

7.112 In parald with the applicant's methodology for the determination of the volume trends of subject
imports, the authority determined the trends in the volume of imports from the examined exporters. The
authority first rejected the information provided by two of the three exporters examined, among which the
Rice Company, the only company of these three for which a positive margin of dumping was established, and
again based its conclusion as to their volume of subject imports on an unsubstantiated assumption, i.e. the
assumption that al examined firms' export volumes showed a similar trend to that of the exporter which
provided full three year volume information, Farmers Rice. We note that no margin of dumping was
established with regard of exports from this company, Farmers Rice. On the basis of all these assumptions,
the authority then determined the volume of dumped imports by subtracting al imports from the three
examined exporters from the total amount of assumed subject imports, and adding the imports from the one
examined company for which a margin for dumping was found, the Rice Company. It is clear that the
authority did not base itself on positive evidence, but on, in our view unjustified, assumptions, and the
authority hastherefore failed to properly establish the facts. We do not wish to imply by thisthat an authority
is never allowed to complete its analysis by drawing certain inferences, provided it offers a well reasoned
explanation. However, we are of the view that the investigating authority did not do this in this case.
Actually, it appears that in making its assumptions, the investigating authority consistently chose to make
assumptions which negatively affected the exporters interests. In our view, the authority could just asreadily
have concluded the exact opposite from the facts on which it based its assumptions. For that reason as well,
we consider that the Mexican authority failed to conduct an objective examination of the volume of the
dumped imports.

7.113 Withregard to the basis for the authority’ s finding on the price decrease of the dumped imports, we
come to much the same conclusions. We consider that an investigating authority conducting an objective and
unbiased investigation could not have reached the conclusion that prices of dumped imports were decreasing
on the basis of the flawed analysis based on unsubstantiated assumptions made by the Mexican investigating
authority. In the statement on price decreases quoted above, the authority compares three types of prices:
(a) export price of al types of rice (both subject rice and non-subject rice), (b) export price of FarmersRice,
and (c) the export price of the "remaining imports, including the dumped imports'. Werecall that Farmers
Rice is "the only exporter to present information related to the entire investigated period, athough this
company did not have a margin of dumping™?. Thus, the logic of Economiais that because the price of a
broader category of rice—i.e. category (@) -- declined, and because the prices of one participating exporter of
the subject product, who was not found to have been dumping, decreased, the third category of rice—(c) or
"dumped imports' -- is a sub-set of the first category of rice, and this third category of rice must have
declined also.**? We do not consider this to be a warranted assumption on the basis of the evidence in this
case. Let usassume, for arguments sake, that import of category (@) (or "all kinds of rice") represented 100
tons, and its price declined by 7per cent. Let us also assume that of that 100 tons, 10 tons represented
"dumped imports'. If the price of the latter increased 2per cent while the price of the rest (i.e. 90 tons)
decreased by 8per cent, the price of "all kinds of rice" would still decrease by 7 per cent.**® In our view,
such flawed assumptions are clearly not "positive evidence" on which an examination of the price effects of
dumped imports is to be based.

7.114 We are not convinced either that an objective and unbiased investigating authority had no choice but
to base itself on the above unsubstantiated assumptions for lack of better information. The determination of

121 Final Determination (Exhibits US-6 and US-7) para. 268.

1221t goes without saying that one cannot assume that the price of dumped imports are cheaper than non-
dumped imports (e.g. price of Farmers Rice). Thus, we fail to see, from the explanation given in the Final
Determination (ExhibitsUS-6 and US-7), how the price of Farmers Rice (i.e .category (b)) fit into Economiaslogic here.

123 10x(0.02)+90x(-0.08) = 100x(-0.07)
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dumping and injury are the result of an investigation to be conducted in an objective and unbiased manner. In
our view, the Mexican investigating authority failed to comply with its obligation to determine the volume of
dumped imports on the basis of positive evidence and to make an objective examination by failing to conduct a
proper investigation. We consider that to conduct an "investigation” requires a proper degree of activity on
the part of the competent authorities because authorities charged with conducting an inquiry or a study —to
use the treaty language, an "investigation" — must actively seek out pertinent information.*** As we will
discuss later in respect of the use of facts available to unexamined exporters, we are of the view that the
investigating authority failed to ensure that al interested parties were informed of the information required of
them, as the authority sent questionnaires only to those exporters listed in the application and those that
appeared subsequent to the initiation of the investigation. It isclear that had the authorities properly informed
all interested parties the authority could reasonably be considered to have knowledge of and if it had sent
guestionnaires to a larger number of exporters, more, and more accurate information could have been
gathered on the volume of the subject imports.

7.115 Moreover, it appears that very useful and valuable information which could have provided a more
accurate basis for any assessment of the volume of the subject imports existed in the form of the pedimentos
which contained all information on volume and val ue of the imports, the exporting enterprise, the importing
enterprise, the duties and other taxes paid, the date of the transaction, the customs point of entry of the
goods, the tariff line under which the transaction was conducted and so forth.*?® Even though it appears the
field for entering the product description does not necessarily contain all the details of the product covered by
the pedimento, and even accepting that even if all the pedimentos had been available it might not have been
possible to determine with certainty the total amount of imports of the subject product, such datawould in
any case have constituted a more objective basis of evidence for making a reasonabl e estimate of the amount
of dumped imports. Inany case, from Mexico's answersto our questions with regard to the pedimentos, we
conclude that in cases where the pedimento would have simply referred to white rice without distinguishing
whether the product imported was long-grain or other whiterice, it would still be possibleto find the precise
product description by referring to additional documents such as the invoices issued by the exporter, bills of
lading, and so forth. While we acknowledge that this would have required some additional work for the
investigating authority we are of the view that the authority cannot have its cake and eat it at the same time.
If an authority does not send out questionnaires to all exporters it could reasonably be expected to have
knowledge of, and does not ensure that as many exporters as possible ae otherwise informed of the
information required by, for example, requesting the assistance of the authorities of the exporting country or
known industry associations in the exporting country, then it cannot complain about the fact that it will have
to become more active itself in gathering sufficient positive evidence on which to baseitsinjury determination.

7.116 Insum, we find that the investigating authority'sinjury analysis with regard to the volume and price
effects of dumped imports was inconsistent with the requirements of Articles 3.1 and 3.2 of the
AD Agreement to conduct an objective examination based on positive evidence of the volume and price
effects of the dumped imports.

7.117 Inlight of our findingson Articles 3.1 and 3.2 of the AD Agreement, we do not consider it necessary
to continue our analysis of the US claim with regard to Article 6.8 and Annex |l of the AD Agreement alleged
to have been violated by the Mexican investigating authority’ s failure to base its determination of the volume
and price effects of dumped imports on positive evidence, and make no findings in this respect.

124 We thus concur with the view expressed by the Appellate Body in the US— Wheat Gluten case.
Appellate Body Report, US— Wheat Gluten, para. 53.
125 Mexico First Answers to Questions, question 15.
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(d) Claim 4: Economia’sfailureto objectively consider whether there was asignificant increase
in the volume of dumped importsor whether the dumped imports had a significant effect on
prices is inconsistent with Mexico's obligations under Articles 3.1 and 3.2 of the

AD Agreement
(i) Arguments of the Parties
United States

7.118 According to the United States, while Economias injury analysisincluded alot of discussion of the
volume of imports, much of the discussion did not address the relevant dumped imports. Moreover, the
United States submits, the data that reflect the cal cul ated volumes of dumped imports show that those imports
actually declined, both in absolute and relative terms during the selected three year period.*?® The United
States submits that an objective and unbiased investigating authority would not, in light of these facts have
found that there was a significant increase in dumped imports, and Economias findings in this case thus
breached Article 3.2 of the AD Agreement.

7.119 The United States further argues that Economia evaluated the effect of imports on prices, but failed
to consider whether their effect was "significant” as required by Article 3.2 of the AD Agreement. For that
reason aswell, the United States submits, Economia's determination isinconsistent with Article 3.2 of the AD
Agreement.

7.120 For these reasons, according to the United States, Economia's determination was not objective nor
based on positive evidence and thus also inconsistent with Article 3.1 of the AD Agreement.

Mexico

7.121 Mexicorgectsthe United States assertion that Economiafailed to make an objective determination of
asignificant increase in the volume of imports and of the price effects of the dumped imports. Mexico argues
that the significance of the increase is addressed in paragraphs 209-261 of the Final Determination, albeitinan
implicit manner.**”

126 US First Submission, para. 104. The United States refers to paras. 244, 248, 254, and 259 of the Final
Determination (Exhibits US-6 and US-7) which deal with dumped imports. According to the United States, thesedata
show that the volume of dumped imports declined (para. 244), as did their share of apparent domestic consumption
(para. 248) and internal consumption (para. 254). The volume of dumped importsin relation to domestic production
remained flat (10.2—10.7-10.1) (para. 259). See USFirst Submission, paras. 105— 109.

27 Mexico First Submission, para. 116. By way of example, Mexico refers to para. 212 in which it was
determined that total imports rose and para. 217 that showed that imports from the United States increased during the
period.
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(i) Analysis

7.122 Inthelight of our earlier findingsin respect of the authority’ sinjury determination which we find not
to have been based on positive evidence and not to have involved an objective examination, we do not find it
necessary to address the US claim described above concerning the specific conclusions of the authority based
on such flawed premises. That is, having determined that the authority’ s determination in respect of injury is
inconsistent with the cited provision, and exercising the discretion implicit in the principle of judicial economy,
we do not deem it necessary to examine whether certain of the conclusions of the authority gave rise to
further inconsistencies in respect of that determination.

(e Claim 5: Economia’sfailureto conduct an objective analysis of therelevant economic factors
isinconsistent with Mexico’s obligations under Articles 3.1 and 3.4 of the AD Agreement

(i) Arguments of the Parties
United States

7.123 The United States submits that Economiafailed to examine "al" relevant economic factors affecting
the industry, as required by Article 3.4 of the AD Agreement. The United States refers in particular to the
failure to examine the "factors affecting domestic prices’, such as the quality differences or other factors
affecting domestic prices such as brand reputation.

7.124 |n addition, the United States submits that Economia’s conclusions concerning some of the injury
factors examined did not correspond with the facts on therecord. In particular, Economia's conclusion that
inventories increased, and market share declined are not supported by the facts on the record as found in the
final determination. The United States submits that Economia's determination is therefore inconsistent with
Article 3.4 of the AD Agreement, as well as Article 3.1, as it was neither objective nor based on positive
evidence.

Mexico

7.125 Mexico submitsthat all relevant factors having abearing on theindustry were objectively examined in
accordance with Articles 3.1 and 3.4 of the AD Agreement. Mexico emphasises that not one factor is
determinative. With regard to the factor raised by the United States, inventories, Mexico submits that the
Final Determination shows that therewas a 7.3 per cent increase, even if thiswas preceded by a decrease.*?®

(i) Analysis

7.126 Inthelight of our earlier findingsin respect of the authority’ sinjury determination which we find not
to have been based on positive evidence and not to have involved an objective examination, we do not find it
necessary to address the US claim described above concerning the specific aspects of this injury
determination based on such flawed premises. That is, having determined that the authority’ s determinationin
respect of injury isinconsistent with the cited provision, and exercising the discretion implicit in the principle
of judicial economy, we do not deem it necessary to examine whether certain aspects of the determination
gave rise to further inconsistencies in respect of that determination.

128 Final determination (Exhibits US-6 and US-7), para. 318. Similarly, Mexico asserts, market participation
was discussed in paras. 313 — 315 of the Final Determination, and the effectsof imports on prices of the like product
in paras. 271 -296. Mexico First Submission, para. 121.
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(f) Claim 6;: Economia’'s inclusion of non-dumped imports in its evaluation of volume, price
effects, and the impact of the dumped imports on the domestic industry isinconsistent with
Mexico’s obligations under Articles 3.1, 3.2, and 3.5 of the AD Agreement

(i) Arguments of the Parties
United States

7.127 The United States argues that Economias injury and causation analysis examined the effects of all
imports from the United States, both those that Economia acknowledged were not dumped and those that it
alleged were dumped. The United States submits that Articles 3.1, 3.2 and 3.5 of the AD Agreement which
govern the analysis of injury to the domestic industry caused by dumped imports, require an objective
examination of the volume and effect of imports that are dumped to the exclusion of the volume and effect of
imports that are not dumped.*?® Although Economia noted the data computed for the dumped imports alone,
the United States argues that its examination and the final affirmative determination show that in reaching the
determination, Economia considered the volume and price effects of all imports from the United States of
long-grain whiterice.*® Therefore, the United States submits that Economiasfailure to conduct an objective
examination of the effect of the dumped imports aloneisinconsistent with Articles 3.1, 3.2 and 3.5 of the AD
Agreement.

Mexico

7.128 Withregard to the United States' assertion that non-dumped imports were included in the assessment
of the volume and price effects of imports, Mexico argues that a separate analysisis present throughout the
determination of imports from the United States in general and dumped imports from the United States in
particular.*®* Mexico recalls that Economia reached the conclusion that almost 75 per cent of all imports
from the United States were dumped and that this was the percentage of imports that was causing injury.**

(i) Analysis

7.129 Inthelight of our earlier findingsin respect of the authority’ sinjury determination which we find not
to have been based on positive evidence and not to have involved an objective examination, we do not find it
necessary to address the US claim described above concerning the specific aspects of this injury
determination based on such flawed premises. That is, having determined that the authority’ s determinationin
respect of injury isinconsistent with the cited provision, and exercising the discretion implicit in the principle
of judicial economy, we do not deem it necessary to examine whether certain aspects of the determination
gave rise to further inconsistencies in respect of that determination.

29 The United States finds support for its argument in Appellate Body Report, EC — Bed Linen
(Article 21.5 - India), para. 111 — 112,

%0 The United States considers that Economia's focus on all investigated imports, and not just the dumped
imports, is most apparent in its discussion of the price effects. See US First Submission, para.120-123.

31 Mexico refers to paragraphs 206 — 221 of the Final Determination (Exhibits US-6 and US-7).

132 Mexico First Submission, para. 124.
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(9 Claim 7: Economia’s failure to provide in sufficient detail the findings and conclusions
reached on all issues of fact and law with respect to itsdeter mination of injury isinconsistent
with Mexico’'s obligations under Article 12.2 of the AD Agreement

(i) Arguments of the Parties
United States

7.130 The United States submits that several findings in Economias final injury determination belie an
objective examination of volume, price effects, and impact, and are not adequately explained as Article 12.2 of
the AD Agreement requires.*®

Mexico

7.131 Mexico argues that the Fina Determination sets forth in a detailed manner all considerations and
findings on fact and law concerning dumping, injury and the causal link, in accordance with Article 12.2 of
the AD Agreement.

(i) Analysis

7.132 Inlight of our earlier findings pursuant to Article 3 of the AD Agreement, we do not find it necessary
to addressin this context the US claim under Article 12.2 of the AD Agreement. That is, having determined
that the measure at issue is inconsistent with the cited Article, and exercising the discretion implicit in the
principle of judicial economy, we do not deem it necessary to examine whether the investigation which led to
the inconsistent measure was consistent with the procedural rules concerning notification in Article 12.2 of
the AD Agreement. We do not consider that thiswould add anything to our findings or would be useful in the
implementation of our ruling.

2. Claimsrelating to the margin of dumping and the application of the measure

€)] Claim 8: Economia’s failure to exclude firms with anti-dumping margins of zero per cent
from the anti-dumping measureisinconsistent with M exico’ sabligationsunder Article 5.8 of
the AD Agreement

() Arguments of the Parties
United States

7.133 The United States submits that Article 5.8 of the AD Agreement requires the termination of the
investigation in case of amargin of dumping which is below deminimis According to the United States, the
term "margin” refersto theindividua margin of dumping determined for each of theinvestigated exporters or
producers.®** The United States therefore argues that Article 5.8 of the AD Agreement requires that an
investigation against an exporter isto be terminated in case the conclusion isthat the exporter in question was
not dumping. Economiafound that two exporters, Farmers Rice and Riceland, had not been dumping during
the period of investigation, but still included them in the anti-dumping measure. While a zero per cent anti-
dumping duty was imposed with regard to these exporters, the United States emphasises that both exporters
remain subject to subsequent reviews, and the possible application of dutiesin the future. The United States

133 The United States mentions four examplesto illustrate its point. It refers by way of exampleinter aliato
the failure to explain the effects of low-priced imports from Argentinawhich increased significantly during the period
of investigation. US First Submission, para. 125.

3 The United States finds support for this definition in the Appellate Body report, US— Hot—Rolled Sed,
paral118.
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submits that the failure of Economiato terminate its investigation with respect to Farmers Rice and Riceland
which it found not to have been dumping violates Article 5.8 of the AD Agreement.**

Mexico

7.134 Mexicoisof theview that Article 5.8 of the AD Agreement has not been violated as the investigation
demonstrated that imports from the United States had been dumped into Mexico above de minimislevels, and
that injury was caused by such dumping. According to Mexico, Article 5.8 of the AD Agreement does not
refer to the individual investigation of each exporter but to the investigation against imports from a particular
country in general. Mexico considers that it suffices for one exporter to be found to have been dumping
above de minimislevel for all exporters to be included in the application of the measure, and each enterprise
will be assigned the anti-dumping duty corresponding to itsindividual margin provided that the total volume of
imports from a particular country is above the negligible level.**® According to Mexico, Article 3.3 of the AD
Agreement specifies that the basis for calculating margins of dumping in accordance with Article 5.8 applies
to each country as awhole, and that Article 5.8 thus does not in any way establish that firmswithde minimis
margins of dumping should be excluded from the measure.™®*” Moreover, Mexico is of the view that a zero
per cent duty level does not de facto constitute an anti-dumping duty, asit cannot cause any disadvantage to
the exporter concerned. Further, Mexico argues that there is nothing in the AD Agreement which prohibits
that exporters be submitted to a review even if the exporters did not dump during the original period of

investigation.*® If the drafters had wanted to prohibit such reviews, they would have done so explicitly.

Mexico therefore asserts that to include Riceland and Farmers Rice in the anti-dumping measure in respect of
long-grain white rice from the United States was not inconsistent with Article 5.8 of the AD Agreement.

(i) Analysis

7.135 The United States claims that by not excluding from the definitive anti-dumping measure two US
exporters which were found to have exported at undumped prices, Mexico violated Article 5.8 of the
AD Agreement, which provides as follows:

5.8 An application under paragraph 1 shall be rejected and an investigation shall be
terminated promptly as soon as the authorities concerned are satisfied that there is not
sufficient evidence of either dumping or of injury to justify proceeding with the case. There
shall be immediate termination in cases where the authorities determine that the margin of
dumping is de minimis, or that the volume of dumped imports, actual or potential, or the
injury, is negligible. The margin of dumping shall be considered to be de minimisif this
marginislessthan 2 per cent, expressed as a percentage of the export price. The volume of
dumped imports shall normally be regarded as negligible if the volume of dumped imports
from a particular country is found to account for less than 3 per cent of imports of thelike
product in the importing Member, unless countries which individually account for less than
3 per cent of the imports of the like product in the importing Member collectively account
for more than 7 per cent of imports of the like product in the importing Member. **°

3 The United States further notes that the investigating authority took no steps to examine whether the
weighted average margin of all exporters was greater than de minimiswhen it decided to impose the anti-dumping
measure. US First Answers to Questions, para. 62.

138 Mexico First Answers to Questions, question 20.

37 Mexico Second Submission, para. 138.

138 Mexico asserts that in case areview demonstrates that there is no dumping, the exporter will continue to
enjoy a0 per cent duty level.

39 |n French, Article 5.8 providesin relevant part asfollows:

"Une demande présentée au titre du paragraphe 1 serarejetée et une enquéte sera close dansles

moindres délais dés que | es autorités concernées seront convaincues que les éléments de preuve

relatifs soit au dumping soit au dommage ne sont pas suffisants pour justifier lapoursuite dela
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7.136 Thefirst sentence of Article 5.8 of the AD Agreement requires an authority to reject an application
and terminate an investigation promptly as soon as the authorities are satisfied that there is not sufficient
evidence of either dumping or injury. The second sentence requires the immediate termination (of the
investigation) in cases where the authorities determine that the margin of dumping is de minimisor that the
volume of dumped imports, actual or potential, or the injury is negligible. The third sentence then continues
by explaining that the margin of dumping is de minimisif it islessthan 2 per cent, expressed as a percentage
of the export price. The fourth sentence provides that the volume of dumped imports is negligible if the
volume of dumped imports from a particular country is found to account for lessthan 3 per cent of imports
of the like product in the importing Member.

7.137 Inour view, in the AD Agreement the term "margin of dumping" refers to the individual margin of
dumping of an exporter or producer rather than to a country-wide margin of dumping. Thisisevidenced by
Article 6.10 of the AD Agreement which provides that "the authorities shall, asarule, determine an individua
margin of dumping for each known exporter or producer concerned of the product under investigation".
Asthe text of Article 6.10 of the AD Agreement makes clear, this provision provides for the general rule of
calculating an individual margin of dumping for each known exporter or producer. The exception to thisrule
is the case in which there are too many foreign producers or exporters so that an individual margin of
dumping will only be calculated for a representative sample, while for the other non-sampled producers or
exporters, Article 9.4 of the AD Agreement determines what the maximum amount of the duty isthat can be
applied to them. In sum, both the general rule and the exception to the rule provide for the calculation of
individual margins of dumping, and do not envisage the calculation of a country-wide margin.

7.138 We examined the rest of the AD Agreement to see whether there is anything in the Agreement that
contradicts this conclusion that the term margin of dumping inthe AD Agreement is company-specific rather
than country-wide. Article 8.1 of the AD Agreement concerning price undertakings as an alternative to the
imposition of an anti-dumping duty provides that proceedings may be suspended or terminated without the
imposition of provisional measures or anti-dumping duties upon receipt of satisfactory voluntary undertakings
from any exporter to reviseits prices, and stipul ates that the price increases under such undertakings shall not
be higher than necessary to eliminate the margin of dumping. Itisclear that in thisprovision aswell, theterm
margin of dumping referred to is exporter-specific, and does not refer to the average margin of dumping for
all exports from all producers or exporters of a country.

7.139 Article 9.3 of the AD Agreement provides that the amount of the anti-dumping duty shall not exceed
the margin of dumping as established under Article 2. Article 2 of the AD Agreement provides a definition of
dumping and sets forth the manner in which a margin of dumping is to be established under the AD
Agreement. A number of references to the "exporter or producer under investigation" in Article 2, for
example in Article 2.2.1.1, 2.2.2, and 2.3 of the AD Agreement, make explicit the generaly accepted

procédure. Lacl6ture del'enquéte seraimmédiate dans les cas ol | es autorités détermineront que
la marge de dumping est de minimis ou que le volume des importations, effectives ou potentielles,
faisant I'objet d'un dumping, ou le dommage, est négligeable][...]"
In Spanish, Article 5.8 readsin relevant part:
"Laautoridad competente rechazarala solicitud presentada con arreglo a parrafo 1y pondrafina
lainvestigacion sin demora en cuanto se haya cerciorado de que no existen pruebassuficientesdd
dumping o del dafio que justifiquen la continuacion del procedimiento relativo al caso. Cuando la
autoridad determine que € margen de dumping es de minimis, o que €l volumen de las
importaciones reales o potenciales objeto de dunping o el dafio son insignificantes, se pondra
inmediatamente fin alainvestigacion. [... ]."
M0 If an individual margin cannot be determined for each known exporter for practical reasons, the
Agreement allows the authorities to sample and calculate an individual margin for the sampled exporters.
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understanding that Article 2 of the AD Agreement prescribes the manner in which an individual margin of
dumping for an exporter or producer under investigation is to be determined.**

7.140 Article 9.5 of the AD Agreement requires the authorities to promptly carry out a review for the
purpose of determining individual margins of dumping for any exporters or producersin the exporting country
who have not exported the product to the importing Member during the period of investigation. This Article
as well clearly refersto individual margins of dumping. Article 12.2.1 of the AD Agreement requires that the
public notice of a preliminary or final determination include, inter alia, the "margins of dumping established
and a full explanation of the reasons for the methodology used in the establishment and comparison of the
export price and the normal value under Article 2”. The term margins of dumping isin this context clearly
used to refer to the margins of dumping calculated for each individual exporter, asrequired by Article 6.10 of
the AD Agreement. In other words, whenever the Agreement refers to the determination of a margin of
dumping, it refers to the margin of dumping determined for the individual exporter. In fact we note that
Mexico does not appear to disagree with our understanding asit calculatesindividual margins of dumping for
all exporters participating in the investigation, including even those that did not export during the period of
investigation. Therefore, we are of the view that the investigation which is to be immediately terminated
under the second sentence of Article 5.8 of the AD Agreement istheinvestigation in respect of theindividual
exporter for which a zero or de minimis margin was established.

7.141 We dso consider relevant in this respect the fact the second sentence requires the immediate
termination of the investigation in case the margin of dumping isde minimisor the volume of dumped imports
isnegligible. Accordingto Article5.8 of the AD Agreement, negligibility isto be determined in respect of the
volume of dumped imports "from a particular country”. In short, in Article 5.8 of the AD Agreement, the
margin of dumping is juxtaposed to the volume of dumped imports. Whileit is expressy stipulated that the
latter is to be examined on a country-wide basis, no such stipulation is made with regard to the margin of
dumping. This further confirms our view that the reference to the margin of dumping in Article 5.8 of the
AD Agreement is, asisthe casein the other provisions of the AD Agreement referred to above, areferenceto
the individual margin of dumping which is to be determined on an exporter-specific basis.'*?

7.142  Wefurther find support for our reading that Article 5.8 of the AD Agreement in relevant part requires
the termination of the investigation in respect of an individual exporter in the Panel report in the US— DRAMs
case which also reached the conclusion that the de minimisrulein Article 5.8 of the AD Agreement concerns
the question whether an individual exporter will be subject to an anti-dumping order. The panel in that case
concluded that the de minimis rule of Article 5.8 did not apply in the context of the duty assessment

procedure of Article 9.3 as had been argued by Koreain that case, and found that:

"6.90 [...]As explained above, we consider that the text of Article 5.8, when read in its
context, does not require that a Member apply the Article 5.8 de minimistest in an

Article 9.3 duty assessment procedure. 1n any event, there are possible logical explanations
for applying different de minimisstandardsin investigationsand Article 9.3 duty assessment
procedures. Article 5.8 requiresthe termination of investigationsin cases where the margin
of dumping isdeminimis Thus, in the context of Article 5.8, the function of the de minimis
test is to determine whether or not an exporter is subject to an anti-dumping order. Inthe
context of Article 9.3 duty assessment procedures, however, the function of any deminimis
test applied by Membersisto determine whether or not an exporter should pay aduty. A de
minimistest in the context of an Article 9.3 duty assessment procedure will hot remove an
exporter from the scope of the order. Thus, theimplications of the de minimistest required
by Article 5.8, and any de minimistest that Members choose to apply in Article 9.3 duty

M \We notethat it isindeed the general practice among WTO Members, including Mexico, to calculate an
individual margin of dumping, rather than country -wide margins of dumping.

2 \We note that in any case Mexico did not argue that an investigation hasto be terminated if the country -
wide dumping marginis below de minimis, but rather that such an investigation does not need to be terminated as
soon as there is one exporter or producer found to have been dumping.
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assessment procedures, differ significantly. Accordingly, we are not convinced that Korea's
policy argument requires us to abandon our conclusion that the text of Article 5.8, when
read in its context, does not require that a Member apply the Article 5.8 de minimistestinan
Article 9.3 duty assessment procedure.” (underlining added)*?

7.143 Mexico argues that termination of the investigation is only required when al of the margins of
dumping for al exporters or producers are below de minimis We do not find this argument convincing. |If
this had been the intention of the drafters of the Agreement, they would certainly have used the plural and
would have required the immediate termination of the investigation in cases where the authorities determine
that the margins of dumping are de minimis They did not do so. It is clear, however, that if all of the
margins of dumping are below de minimis the overall investigation would have to be terminated and no
measures could beimposed at al. But we do not consider it justified to deduce from that the conclusion that
as long as there is one exporter found to have been dumping above de minimislevels, the investigation can
continue against all exporters or producers concerned.

7.144 Mexico submits that, even if the panel were to agree with the United States on the interpretation of
Article 5.8, Mexico's application of the AD order to the two exporters found not to have been dumping at a
zero per cent duty rates, did not really constitute the application of a measure and was fully consistent with
Article 9.3 of the AD Agreement. We understand Mexico to argue that as long as Economia respects the
requirement of Article 9.3 that no duty in excess of the margin of dumping beimposed, thereisnothing in the
Agreement which prohibits theinclusion of non-dumping exportersin the Anti-dumping measure. We do not
find these arguments convincing. Article 5 of the AD Agreement is entitled “Initiation and subsequent
investigation” and concerns the investigation to determine whether or not an exporter or producer of the
subject product may be subject to an anti-dumping order. We are of the view that in this context Article 5.8
of the AD Agreement requires the termination of the investigation, and thus the exclusion from the anti-
dumping order of any exporter or producer with a below de minimis margin of dumping. This, in our
opinion, is the essential difference between Article 5.8 of the AD Agreement and Article 9.3 of the AD
Agreement which deals with the amount of the duty to be imposed and collected, after it has been established
that a duty may be applied to the exporter or producer in question. To accept Mexico's argument that the
application of a zero per cent duty does not really constitute the imposition of a measure as it complies with
Article 9.3 of the AD Agreement would moreover render Article 5.8 of the AD Agreement meaningless.
Indeed, it would not be a violation of Article 9.3 of the AD Agreement toimpose aduty at 0.5 per cent if that
was the margin of dumping for the exporter concerned, but doing so would clearly be inconsistent with the
requirement of Article 5.8 of the AD Agreement to terminate the investigation in case of ade minimisdumping
margin. As convincingly explained by the Panel in the
US — DRAMSs case, both provisions serve a different purpose and compliance with Article 9.3 of the
AD Agreement does not equal compliance with Article 5.8 of the AD Agreement.**

3 Panel Report, US— DRAMS, para. 6.90.

 The EC, as athird party, argued that requiring an authority to terminate an investigation against those
exporters found not to be dumping above de minimislevels and excluding them from the measure could lead tothe
need to have aparalldl investigation against the same product from the same country soon after the application of the
measure, as the excluded exporters could use the imposition of the duty to start dumping into the market if the
investigating country . Thiswould be so because no administrative or changed circumstances reviewswould apply to
such exporters, once they had been excluded from the application of the measure. We do not findthisscenariotobe
very likdly. If the exporterswere able to competein the market during the period of investigation without dumping,
and thiswhile others were engaging in dumping practices, we do not consider that it would be necessarily so that
such exporters would start dumping their products, once an anti-dumping duty isin place, as this anti-dumping duty
has indirectly also increased their competitive position. It thus seemsthat it could be argued that there is actually
even less reason for them to engage in dumping than before the duty wasin place. Beall that asit may, scoping out
concerns about practical consequences— whether plausible or otherwise — does not in any event constitute abasis
to go against the plain meaning of the text. An exporter whose dumping margin isfound to be de minimisis, under
the Agreement, effectively returned to precisely the same position as an exporter which is not dumping. The
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7.145 In sum, we find that by rot terminating the investigation against two US exporters which the
authority found to have exported at undumped prices and by not excluding these two exporters from the
application of the definitive anti-dumping measure, Mexico acted in a manner which is inconsistent with
Article 5.8 of the AD Agreement.

(b) Claim 9: Economia’sapplication of an adver se facts available-based dumping margin to the
non-shipping exporter ProducersRiceisinconsistent with Mexico’ sobligationsunder Articles
6.2, 6.4, 6.8, 9.4, and 9.5 of the AD Agreement and Paragraphs 3, 5, 6, and 7 of Annex||1

(i) Arguments of the Parties
United States

7.146  According to the United States, Economia's decision to apply an adverse facts available margin to the
US firm Producers Rice is inconsistent with Article 6.8 and Annex |1 of the AD Agreement since Economia
acknowledged that this US firm, which did not export the subject product to Mexico during the period of
investigation, fully cooperated with the authorities. As Producers Rice did not refuse accessto, and did not
otherwisefail to provide necessary information, nor significantly impeded the investigation, the application of
afactsavailable margin wasinconsistent with Article 6.8 of the AD Agreement. In addition, the United States
considers that Economia failed to comply with a number of the requirements laid down in Annex Il of the
AD Agreement. In particular, the United States submitsthat, in breach of paragraph 3 of Annex |1, Economia
failed to take into account when making its determination that Producers Rice was a fully cooperative

respondent. Moreover, the United States argues, it is clear from Annex Il of the AD Agreement that
Economia has to play an active role in informing the parties of the kind of information required, as well asof
the consequences of not providing the information or of not cooperating. In the United States view,

Economiafailed to inform Producers Rice of the fact that its questionnaire response or the explanations and
evidence provided therein were in any way unacceptable, nor did Economiasolicit any further explanations or
evidence from this firm. In the absence of compliance by Economia with this duty to inform, the

determination of adumping margin based on facts availableisinconsistent with Article 6.8 and paragraph 6 of
Annex Il. In addition, there was no evidence that this producer failed to act to the best of its ability and the
application of facts available wasthus also in violation of paragraph 5 of Annex 1I. Finaly, andinthe absence
of any basisto conclude that the exporter in question failed to cooperate with Economia, the use of adverse
facts available was clearly inconsistent with paragraph 7 of Annex 11.1*° In addition, the United States claims
that Economia breached paragraph 7 of Annex |l also for another reason. According to the United States,
because Economia failed to check the presumptions embodied in the application against independent data
available during the investigation, much less to exercise "specia circumspection” in its application of the

information and presumptions therein, the Mexican investigating authority breached paragraph 7 of Annex
I I .146

7.147 Inaddition, the United States arguesthat by imposing aresidual duty rate on this cooperative exporter
which was completely based on adverse facts available, Economia acted in a manner which is inconsistent
with Article 9.4 of the AD Agreement which requires that the neutral residua duty rate for non-investigated
exporters be determined on the basis of the weighted average of the dumping margins found to exist but with
the exclusion, inter alia, of margins based on facts available. In light of the fact that the residual duty rate

Agreement — otherwise drafted — could have provided for some differentiation of treatment as between these cases.
But it does not in fact do so. Itisnot our placeto read into the text provisions which invent distinctionsthat are not
infact there.

5 The United States argues that the margin of 10.18 per cent was adverse asit was almost triple the highest
margin found for the three exporters examined and each component of the margin was based on flawed data and
unsupported assumptions that served to increase the dumping margin. US First Submission, para. 159-164.

16 According to the United States, Mexico conceded in its First Answers to Questions, answers to
guestion 25, that it did not observe the requirements of paragraph 7 of Annex I, when it applied the facts available to
Producers Rice, claiming that it was under no obligation to do so. US Second Submission, para. 83.
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applied to Producers Rice was on the contrary exclusively based on adverse facts available, the United States
is of the view that Economia acted in a manner which isinconsistent with Article 9.4 of the AD Agreement.

7.148 Furthermore, the United States submits that the application of an anti-dumping duty based on adverse
facts available to an exporter which dd not export during the period of investigation is inconsistent with
Article 9.5 of the AD Agreement which requires Economia to conduct an expedited review in order to
determine an individual margin of dumping for exporters which did not export during the period of
investigation, and which would otherwise be covered by the neutral residual duty that applied to the product.
The United States argues that the firms seeking review under Article 9.5 of the AD Agreement when entering
the export market would have previously been subject to an all-others dumping margin calculated under
Article 9.4, and not as a "facts available" margin calculated under Article 6.8 of the AD Agreement.**” The
United States considersthat the placement of Article 9.5 of the AD Agreement immediately after Article 9.4 of
the AD Agreement aswell asthe textual link between Article 9.5 of the AD Agreement and the requirement of
determining an individual margin of dumping provided for in Article 6.10 of the AD Agreement confirm its
view. Moreover, the United States submits that by considering Producers Rice to have been investigated,
assigning it a facts available-based margin, and considering it thus as an exporter subject to AD duties,
Economia has precluded this firm from receiving a review under Article 9.5 of the AD Agreement, and thus
breached that provision.

7.149 Findly, the United States submits that Economia breached Article 6.2 and 6.4 of the AD Agreement
by failing to disclose to this exporter, Producers Rice, the export price information that was used in the
calculation of the adverse facts available margin. According to the United States, under Article 6.4 of the AD
Agreement, Economia should have made the abstract of the customs declaration (“listado"), on which the
export price was based, available to Producers Rice. The United States submits that this was information
which was obviously relevant to the presentation of thisfirm's case, was used by the authorities, and was not
confidential. Economias failure to provide the exporter an opportunity to prepare presentations on the basis
of thisinformation breached Article 6.4 of the AD Agreement and as aconsequence Economiaalso actedina
manner inconsistent with Article 6.2 of the AD Agreement.

Mexico

7.150 With regard to the application of facts available to Producers Rice, Mexico submitsthat Article 6.8 of
the AD Agreement clearly providesthat in caseinformation necessary for the calculation of the marginis not
provided, the determination may be based on the facts available. According to Mexico, Producers Rice did
not provide export price information which is necessary for the calculation of a dumping margin, and the
authority was thus entitled under Article 6.8 of the AD Agreement to resort to the facts available for the
calculation of the margin of dumping. Since Producers Rice failed to provide necessary information, its
general cooperation in the investigation becomesirrelevant for the purpose of applying Article 6.8 of the AD
Agreement.

7.151 Mexico further considers that paragraph 3 of Annex Il of the AD Agreement dealing with the use of
best information available was not violated either as no verifiable information on the export price, which under
paragraph 3 is to be taken into account, was provided by Producers Rice. Economia's application of facts
available was not inconsistent with paragraph 5 of Annex Il of the AD Agreement either, as no information
was provided. With regard to the obligation of paragraph 6 of Annex Il of the AD Agreement to inform the
party concerned that its information was not accepted, Mexico submits that no violation occurred as
Economiadid accept dl theinformation, but the information submitted simply did not allow for the calculation
of a margin.**® Neither does Mexico consider Economia's use of facts available to have been inconsistent

¥ US First Submission, para. 172.

148 Mexico considers that Economiatook account of the company's assertion that it had no exports of the
subject product during the investigation, and thus did not reject any information from this company. According to
Mexico, paragraph 6 of Annex |1 of the AD Agreement applies only in case the information provided isrejected by
the authority, which was not the case in the rice investigation, as no information was provided in the first place.
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with paragraph 7 of Annex |l asall it did was to calculate a duty based on the facts available including those
contained in the application for initiation, in accordance with paragraph 1 of Annex 11 of the AD Agreement.

7.152 In addition, Mexico argues that there is no requirement to apply the neutra rate of Article 9.4 of the
AD Agreement to the non-shipping exporter as Article 9.4 of the AD Agreement only applies in case the
authorities have limited their investigation and have sampled certain exporters. That was not the case in the
rice investigation. According to Mexico, the AD Agreement does not regulate how the anti-dumping duty
should be calculated for exporters that have no exports during the period of the investigation.**® Mexico
rejectsthe US argument that a general obligation existsto calculate aneutral al othersrate to the non-shipping
exporters which could be deduced from Article 9.5 of the AD Agreement relating to new shipper reviews.
The fact that Article 9.5 of the AD Agreement comes immediately after Article 9.4 of the AD Agreement
cannot be read to imply that before a new shipper review under Article 9.5 of the AD Agreement is
undertaken, the margin to be applied is to be calculated in accordance with the methodology set forth in
Article 9.4 of the AD Agreement.

7.153 Withregardtothe US claimsunder Article 6.2 and 6.4 of the AD Agreement, Mexico argues that the
information from the "listado" documents referred to by the United States was part of theinvestigation fileand
thus available to the parties.*°

(i) Analysis

7.154 The United States claims that the investigating authority's calculation of a margin of dumping based
on thefactsavailable for aUS firm which did not export the subject product during the period of investigation
was inconsistent with the AD Agreement, as this firm responded to the questionnaire and fully cooperated
with the authority. According to the United States a "neutra"” al others rate under Article 9.4 of the AD
Agreement should have been calculated for this non-shipping exporter. Mexico submitsthat Article 9.4 of the
AD Agreement is smply not relevant to this situation which did not involve the use of a sample by the
investigating authority. Mexico argues that in case the authorities are not provided with the necessary
information to calculate a dumping margin, facts available under Article 6.8 of the AD Agreement may be
used. In the Fina Determination itself, the Mexican authorities explicitly relied on Article 6.8 of the AD
Agreement, and cited to this provision as the basis for their determination of a margin for Producers Rice.

7.155 Wefirst deal with the United States claim that the residual duty for Producers Rice should have been
determined on the basis of the methodology described in Article 9.4 of the AD Agreement.

7.156 Article 9.4 of the AD Agreement provides that:

9.4 When the authorities have limited their examination in accordance with the second
sentence of paragraph 10 of Article 6, any anti-dumping duty applied to imports from
exporters or producers not included in the examination shall not exceed:

0] the weighted average margin of dumping established with respect
to the selected exporters or producers or,

(i) wherethe liability for payment of anti-dumping duties iscaculaed
on the basis of a prospective normal value, the difference between the
weighted average normal value of the selected exporters or producers and
the export prices of exporters or producers not individually examined,

provided that the authorities shall disregard for the purpose of this paragraph any zero and
de minimis margins and margins established under the circumstances referred to in

9 Mexico First Answers to Questions, question 24.
% Mexico, Second Submission, para. 165.
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paragraph 8 of Article 6. The authorities shall apply individual duties or normal values to
imports from any exporter or producer not included in the examination who has provided the
necessary information during the course of the investigation, as provided for in
subparagraph 10.2 of Article 6.

7.157 We consider that Article 9.4 of the AD Agreement deals with the very specific and defined situation
of the use of a sample by the investigating authority. As the first sentence sets forth, the limits imposed by
the methodology provided for by Article 9.4 (i) and (ii) of the AD Agreement apply in case the authorities have
limited their examination in accordance with the second sentence of paragraph 10 of Article 6.°* The second
sentence of Article 6.10 provides that:

"[ITn cases where the number of exporters, producers, importers or types of products
involved is so large asto make such a determination impracticable, the authorities may limit
their examination either to a reasonable number of interested parties or products by using
sampleswhich are statistically valid on the basis of information available to the authorities at
the time of the selection, or to the largest percentage of the volume of the exports from the
country in question which can reasonably be investigated”.

7.158 For this particular situation, Article 9.4 of the AD Agreement provides a specific methodology with
regard to the calculation of the duty for those interested parties that did not form part of the sample. We see
no requirement to apply that methodology in a case which does not involve sampling. Inour view, Article 9.4
of the AD Agreement simply does not apply to any other situation.

7.159 The US argument that the placement of this provision immediately preceding Article 9.5 of the
AD Agreement dealing with new shipper reviews impliesthat its rules aso apply to non-shipping exportersis
not convincing, & we do not find that anything can be deduced in and of itself from the sequence of
provisions in the Agreement, particularly when the provision in question relates to an exceptiona situation,
while the subsequent provision does not. The United States also argues that the non-sampled interested
parties and the new shippers dealt with by Article 9.5 are in a similar position and that by analogy the same
Article 9.4 methodology for the calculation of aresidual duty rate should apply.t*? We are not convinced that

5L Article 6.10 of the AD Agreement reads as follows:

6.10 The authorities shall, as arule, determine an individual margin of dumping for each known

exporter or producer concerned of the product under investigation. In caseswherethe number of

exporters, producers, importers or types of products involved is so large as to make such a

determination impracticable, the authorities may limit their examination either to a reasonable

number of interested parties or products by using sampleswhich are stetistically valid onthe basis

of information available to the authorities at the time of the selection, or to the largest percentage

of the volume of the exports from the country in question which can reasonably be investigated.

6.10.1 Any selection of exporters, producers, importers or types of products made under this

paragraph shall preferably be chosen in consultation with and with the consent of the exporters,

producers or importers concerned.

6.10.2 In cases where the authorities have limited their examination, as provided for in this

paragraph, they shall neverthel ess determine an individual margin of dumping for any exporter or

producer not initially selected who submits the necessary information in time for that information

to be considered during the course of the investigation, except where the number of exporters or

producersis so large that individual examinations would be unduly burdensome to the authorities

and prevent the timely completion of the investigation. Voluntary responses shall not be

discouraged.

152 The United States argues that both are in asimilar position because the non-shipping exporter isinaway
in the same situation as the non-sampled producersin the sense that it could not provide the information necessary
to calculate adumping margin, not because it was never asked to submit such information, asisthe case with non-
sampled exporters, but because it did not export. Such non-shipping exporters should thus similarly not be
"punished" for the fact that it was not possible for the authority to establish an individual margin. Therefore, and
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the text of the Agreement supportsthisview. Inthisrespect, wefind particularly relevant, the absence of any
cross-referencing in Article 9.5 of the AD Agreement dealing with new shippers to the calculation

methodology of Article 9.4 of the AD Agreement. This absence of cross-referencing is particularly

conspicuous if one were to accept, arguendo, the analogous situation of non-sampled and non-shipping
exporters. Indeed, especialy in such a situation, one would expect the drafters to have explicitly referred to
Article 9.4 of the AD Agreement. Ason other occasions, where the draftersintended to see obligations apply
in similar circumstances, they explicitly provided for such cross-referencing.*®® Werecall in this respect that
the Appellate Body also found that the absence of such cross-referencing to obligations contained in other
provisionsis revealing of the absence of such an obligation.*>* Wefind that Article 9.4 of the AD Agreement
does not refer to non-shipping exporters outside a sampling situation, and that there was therefore no
obligation for the Mexican authorities to calculate a residual duty margin for Producers Rice based on the
"neutra" methodology set forth in Article 9.4 of the AD Agreement. Wethereforereject theUSclaim inthis

respect.

7.160 The United States further claims that the Mexican investigating authority acted in breach of

Article 6.8 of the AD Agreement when resorting to the use of facts available to calculate a duty rate for the
non-shipping exporter, Producers Rice. The United States pointsin particular to the full co-operation offered
by Producers Rice in responding to the questionnaire. Mexico asserts that the authority was entitled to base
the calculation of a dumping margin for Producers Rice on the facts available provided by the applicant and
that it complied with all the requirements concerning the use of the facts available under Article 6.8 of the AD
Agreement when calculating a margin of dumping for Producers Rice.**®

7.161 TheFina Determination explains the treatment accorded to Producers Ricein the following manner:

"Producers Rice Mill Inc. stated that it did not make any exports of the investigated product
during the investigated period, due to which the Ministry qualified it according to the facts of
which it had knowledge, which are described in paragraphs 138 to 157 of this
determination"®

7.162 TheFinal Determination further providesthe following explanation for the particular method used for
the calculation of the dumping margin:

"For the company Producers Rice Mill, Inc., in accordance with paragraph 62 of this
determination, and the other companiesthat did not appear in this phase of the investigation,
in accordance with articles 6.8 of the Anti-dumping Agreement and 54 of the Foreign Trade
Statute, the ministry calculated the dumping margin applicable to long grain white rice based
on the information submitted by the petitioner, and in accordance with the methodol ogy that
is described in the following paragraphs, and that corresponds to paragraphs 36 to 54 of the
Initial determination of the anti-dumping investigation published in the Federation Officia
Gazette dated December 11 2000."**

7.163 Itisclear therefore that the investigating authority considered that it was entitled under Article 6.8 of
the AD Agreement to calculate a margin of dumping for Producers Rice on the basis of the facts available.

rather than applying a facts available rate, a neutral residual rate should apply to them, one which as Article 9.4
requires, excludes all margins established on the basis of facts available.

153 Examples of such cross-referencing of obligationsin the AD Agreement can be found in Article 7.5 on
provisional measures stating that the relevant provisions of Article 9 shall be followed; Article 11.4 dealing with
reviews and cross-referencing to the provisions of Article 6 regarding evidence and procedure.

> See Appellate Body Report, US— Carbon Steel, para. 69.

1% We note that both parties agree that Producers Rice is an interested party in the investigation evenifit
has not exported during the period of investigation.

1% Final Determination, para. 62. Exhibits US -6 and US-7.

" Final determination, para. 138. Exhibits US-6 and US-7.
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Wewill therefore examine whether the investigating authority complied with the obligations set forth in Article
6.8 of the AD Agreement in this case.'*®

7.164 Article 6.8 of the AD Agreement provides as follows:

6.8 In cases in which any interested party refuses access to, or otherwise does not
provide, necessary information within a reasonable period or significantly impedes the
investigation, preliminary and final determinations, affirmative or negative, may be made on
the basis of the facts available. The provisions of Annex |l shall be observed in the
application of this paragraph.

7.165 Paragraph 7 of Annex Il provides as follows:
ANNEX 11
BEST INFORMATION AVAILABLE IN TERMS OF PARAGRAPH 8 OF ARTICLE 6

7. If the authorities have to base their findings, including those with respect to normal
value, on information from a secondary source, including the information supplied in the
application for the initiation of the investigation, they should do so with specia
circumspection. In such cases, the authorities should, where practicable, check the
information from other independent sources at their disposal, such as published price lists,
official import statistics and customs returns, and from the information obtained from other
interested parties during the investigation. It is clear, however, that if an interested party
does not cooperate and thus relevant information is being withheld from the authorities, this
situation could lead to a result which is less favourable to the party than if the party did
cooperate.

7.166 Article 6.8 of the AD Agreement thus allows for determinations to be made on the basis of facts
available, but only in case an interested party "refuses access' to necessary information within areasonable
period, or "otherwise does not provide" such information within areasonable period, or when it "significantly
impedes' theinvestigation. Article 6.8 of the AD Agreement further stipulates that when resorting to the use
of facts available, the provisions of Annex 11 shall be observed. Annex I, entitled "Best Information Available
in Terms of Paragraph 8 of Article 6" contains a number of obligations the investigating authority has to
comply with in order for the use of facts available in agiven case to bein accordance with Article 6.8 of the
AD Agreement.®® The use of the term "best information" means that information hasto be not simply correct
or useful per se, but the most fitting or "most appropriate"*®® information available in the case at hand.
Determining that something is "best" inevitably requires, in our view, an evauative, comparative assessment as
the term "best" can only be properly applied where an unambiguously superlative status obtains. It means
that, for the conditions of Article 6.8 of the AD Agreement and Annex Il to be complied with, there can be no
better information available to be used in the particular circumstances. Clearly, an investigating authority can
only be in a position to make that judgement correctly if it has made an inherently comparative eval uation of

158 \We are mindful of the fact that the AD Agreement does not expressly provide specific guidelines asto
the way in which to deal with the calculation of the rate for new shippers, and that it could be argued that Article 6.8
of the AD Agreement actually does not govern the situation of the non-exporting party. However, in light of
Mexico's position both at the time of the investigation, and in the proceedings before us that Article 6.8 of the
AD Agreement does apply, and that the authority was complying with Article 6.8 of the AD Agreement when
determining amargin of dumping for Producers Rice, we will examinethe United States' claim on the assumption that
Article 6.8 of the AD Agreement appliesto this situation.

9 Article 6.8 of the AD Agreement requires that the provisions of Annex Il of the AD Agreement be
observed in the use of facts available, and the use of facts available in amanner which isinconsistent with Annex |1
isthus also inconsistent with Article 6.8 of the AD Agreement.

1% New Shorter Oxford Dictionary, p. 218.
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the "evidence available". Thisisreinforced, in our view, by the requirement in paragraph 3 of Annex |1 that all
information which is verifiable, which is appropriately submitted and supplied in atimely fashion isto be taken
into account when determinations are made. In similar vein, paragraph 5 of Annex Il does not allow an
authority to disregard information, even though that information is not ideal in all respects, provided the
interested party has acted to the best of itsability. Finally, and perhaps most importantly, such aconclusionis
evident from the requirement set forth in paragraph 7 of Annex |l that, in case the authorities have to base
their findings on information from a secondary source they should do so with special circumspection, and
check, where practicabl e, the information from other independent sources at their disposal, such as published
price lists, official import statistics and customs returns and from the information obtained from other
interested parties during the investigation.

7.167 Werecal that the non-shipping exporter, Producers Rice was identified by the applicant asa"known
exporter” inthe application. The investigating authority sent aquestionnaire to Producers Riceregquesting it to
provide necessary information on normal value and export price which would enable the authority to calculate
amargin of dumping for thiscompany. Producers Rice responded to the questionnaire, stating that duringthe
period of investigation it had not exported the subject product to Mexico. Producers Rice did provide
comments on the question of injury to the domestic industry. The investigating authority determined that a
margin based on the facts available was to be calculated for Producers Rice due to the fact that it did not
make any exports during the investigated period.*®* Assuming, arguendo, that an authority would be entitled
to apply the facts available in the calculation of a margin of dumping in such asituation asthis, we consider
that the manner in which the facts available were used in this investigation with regard to Producers Rice was
not in accordance with Article 6.8 and Annex Il of the AD Agreement. The Final Determination demonstraes
that the facts available margin was arrived at on the basis of the information contained in the application. In
effect, the explanation provided for in the Fina Determination as to the use of the applicant's information as
the basis for calculating the 10.18 per cent facts available margin is exactly the same as that given in the
Notice of Initiation.®*'®® We note that this margin is much higher than any margin calculated for the
exporters that were individually examined.*®* In examining the record, we find no basis to consider that the
authority made any attempt to check the applicant's information against information obtained from other
interested parties or undertook the evaluative, comparative assessment that would have enabled the authority
to assess whether the information provided by the applicant was indeed the best information available. Nor
for that matter can it be said that it used the applicant'sinformation with "special circumspection” as required
by paragraph 7 of Annex Il. From the record we conclude that the authority relied on data provided by the
applicant in the application concerning normal value and export price, and that the record shows no attempt to
examine the applicant’ sinformation to assess whether this information was the most fitting or appropriate for
making determinations with regard to Producers Rice. Insum, it is clear from the record that the authority
did not check the information obtained from other interested parties during the investigation, or used the
information provided by the applicant with specia circumspection, as required by paragraph 7 of Annex Il.

7.168 For al these reasons, we find that the Mexican investigating authority calculated a margin of dumping
on the basis of the facts available for Producers Rice in amanner which is not consistent with Article 6.8 of
the AD Agreement, read in light of paragraph 7 of Annex Il of the AD Agreement. In light of thisfinding we
do not consider it necessary to consider the US claims under paragraphs 3, 5, and 6 of Annex II, and Article
9.5 of the AD Agreement. Nor do we consider it necessary for the resolution of the dispute to examine the
US claims concerning Articles 6.2 and 6.4 of the AD Agreement. That is, having determined that the measure
at issueisinconsistent with the cited provision, and exercising the discretion implicit in the principle of judicial

181 Final Determination, para. 62. Exhibits US-6 and US-7.

162 Compare paragraphs 139 — 157 of the Final Determination (Exhibits US-6 and US-7) with paragraphs 36-54
of the Notice of Initiation (Exhibits US-1 and US-2). Paragraph 157 of the Final Determination explicitly acknowledges
as much, by referring back to the above quoted paragraph 138 of the Final Determination.

183 The authority discusses how it reached the facts available margin of 10.18 % in paras. 138-1560f theFind
Determination (Exhibits US-6 and US-7).

14 We note that for two exporters no dumping mergin was found, while for a third exporter a margin of
3.93 per cent was calcul ated.
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economy, we do not deem it necessary to examine whether the investigation which led to the inconsistent
measure was consistent with the procedural rules of Articles 6.2 and 6.4 of the AD Agreement.

(© Claim 10: Economia’sapplication of an adver sefactsavailable-based dumping margintothe
US producers and exporters that it did not investigate is inconsistent with Mexico's
obligations under Articles 6.1, 6.6, 6.8, 6.10, 9.4, 9.5, and 12.1 of the AD Agreement and
paragraphs 1 and 7 of Annex ||

(i) Arguments of the Parties
United States

7.169 The United States considers that Mexico breached numerous provisions of the AD Agreement by
individually examining only three exporters and applying an adverse facts available margin to al other non-
investigated exporters. In particular, the United States arguesthat (a) Mexico failed to individually examine all
known exporters and to determine an individual duty rate for al or to apply aneutral al-othersratein case it
wished to limit the number of exporters examined; and (b) Mexico wrongly applied adverse facts availableto
non-examined American producers and exporters.

7.170 According to the United States, Article 6.10 of the AD Agreement requires "as a rule" that an
investigating authority establish an individual margin of dumping for each known producer or exporter, unless
the number of exporters or producers is so large that the determination of individual margins for each
producer @ exporter would be impracticable. In such a case, an investigating authority may limit its
examination, and, under Article 9.4, apply a"neutral" all others rate to producers or exporters that were not
individually examined. According to the United States, Economia never even made an effort to calculate an
individual margin for each exporter or producer of the subject merchandise as required by Article 6.10 of the
AD Agreement. Economiasimply sent aquestionnaire to only two exporters mentioned in the application and
examined those two as well astwo other exporters who voluntarily appeared, assuming alack of co-operation
from all other exporters. This, the United States submits, isaviolation of Article 6.10 of the AD Agreement,
as no objective and unbiased investigating authority would have concluded that there were only two exporters
or producers of long-grain whiterice in the United States. The United States submitsthat Article 6.10 of the
AD Agreement does not permit investigating authoritiesto take a passive approach to their investigations, but
must either take affirmative steps to investigate every producer or exporter or else take affirmative steps to
limit their investigation by selecting a subset of such producers or exporters.*®®

7.171 Moreover, the United States considers that Economia failed to comply with Article 6.6 of the
AD Agreement which requires Economiato satisfy itself asto the accuracy of theinformation supplied by the
interested party upon which the determination isbased. Inthe United States' view, Economiasimply accepted
at face value the information in the application which indicated that there were only two exporters of the
product to Mexico, even though the application itself mentioned datarelating to athird exporter. Accordingto
the United States, it would have sufficed for Economiato consult the customs declarations (" pedimentos")
that the Mexican customs authorities collects from importersto have been able to identify every exporter from
the United States.

7.172 In any case, the United States argues, where an investigating authority limits its investigation in
accordance with Article 6.10 of the AD Agreement, the rate applicable to the producers and exporters which
were not individually examined should be calculated in accordance with Article 9.4 of the AD Agreement,
which does not allow the use of margins based on facts available. The United States considers that de facto
the Mexican investigating authority limited its investigation by not sending questionnaires to an exporter
mentioned in an annex to the application, not consulting the pedimentos and not using public datato identify al
USexporters. AsEconomiaapplied amargin entirely based on facts availabl e to the non-examined producers

1% USFirst Submission, para. 140 — 141.
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and exporters, it breached Article 9.4 of the AD Agreement. Finally, according to the United States, the
assumption applied by Economiathat all producers and exporters are considered to have been investigated
implies that no exporter or producer will be eligible for an expedited review under Article 9.5 asthis applies
only to non-investigated producers and exporters. The United States submits that by acting in this manner,
Economia has breached Article 9.5 of the AD Agreement by rendering it a nullity.

7.173 Inaddition, the United States submitsthat by applying facts available to the unexamined firmswhen it
never sent them a copy of the anti-dumping questionnaire or took any other steps to ensure that they had
received the notice that the AD Agreement requires, Economia breached Articles 6.1, 6.2 and 6.8 of the AD
Agreement and paragraph 1 of Annex Il. The United States assertsthat Mexico failed to provide the exporters
and producers notice of the information which Economia required, as required by Article 6.1 of the AD
Agreement. According to the United States, Article 6.1 of the AD Agreement establishes that an investigating
authority that has decided to include a particular exporter or producer in the anti-dumping investigation cannot
simply announce that it has initiated the investigation and place the burden on the producer or exporter to
come forward and appear.*®® The United States further argues that Economia did not give all exporters and
producers a "full opportunity" to defend their interests as required by Article 6.2 d the AD Agreement.
Moreover, Mexico's application of facts available without having specified the information which was required
and without providing proper notice to theinterested parties of the rights of Economiato usefactsavailableis
abreach of Article 6.8 and paragraph 1 of Annex 11 of the AD Agreement.*®’

7.174  Furthermore, the United States considers that the use of adverse facts available for the unexamined
firmsin the absence of any evidence of uncooperative behaviour by any of such firms, isabreach of Article
6.8 and paragraph 7 of Annex Il of the AD Agreement. Moreover, Economiafailed to apply the information
contained in the application with "special circumspection™ as required by paragraph 7 Annex 11.

7.175 Findly, the United States argues that Economia failed to ensure that al interested parties known to
have an interest in the investigation were notified as required by Article 12.1 of the AD Agreement. The
United States submitsthat the Mexican investigating authority failed to notify athird exporter mentioned in an
Annex to the application, and did not notify other US exporters or producers which could have been identified
by the authority on the basis of the customs record.

Mexico

7.176 Mexico argues that there is no obligation under Article 6.10 of the AD Agreement to calculate an
individual margin for all exporters or producers, but only for those that are known to the authorities.

According to Mexico, the known exporters are those that are made known to the authorities in the application,
or that appear subsequent to the initiation of the investigation.'®® Mexico complied with this obligation.
Mexico arguesthat it did not limit its examination to areasonable number of exporters, but assigned individual
margins to all the exporters and producers that participated in the investigation and that therefore the
methodology for the calculation of a neutral all others rate under Article 9.4 of the AD Agreement is not
applicable. It emphasisesin this respect that it never refused to accept the participation of any US exporter
that wanted to participate in the investigation.’®® Mexico submits that inasmuch as it complied with the
obligation to send questionnaires to the known exporters and to calculate an individual dumping margin for all
the exporters that submitted the necessary information to the investigating authority, it was entitled to make

1% US First Submission, para. 145.

%7 The United States arguesthat Articles 1, 5, 6.5 and 6.6 of the AD Agreement provide further context for
confirming that Articles 6.1, 6.8, 6.10, 9.4 and paragraph 1 Annex Il require an investigating authority to (1) activey
determine the universe of potential respondents; (2) actively send questionnaires to those producers or exporters
from which it is seeking information; and (3) either take active steps to investigate every known producer and
exporter, or else examine arepresentative sample and assign a"neutral” all other margin that is not based on the facts
availableto everyone else. USFirst Submission, para. 151.

1%8 Mexico First Answers to Questions, question 16.

1%9 Mexico Second Oral Statement, para. 70.
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final determinations for the remaining exporters on the basis of the facts available, in accordance with Article
6.8 and Annex Il of the AD Agreement.’® Mexico argues that it applied paragraph 1 of Annex Il which
establishes clearly that if a party does not provide the information requested, the latter will be free to make the
determinations on the basis of the facts available, including those contained in the application for initiation.*”*

7.177 Mexico argues that it complied with al its obligations under Article 6 of the AD Agreement by
providing the United States authorities in Mexico'’? and the two known exporters, Producers Rice”® and
Riceland™"*, with the public notice of initiation of the investigation, the text of the application for initiation and
the annexes thereto and the form for exporters and foreign producers. In addition, it convened hearings for
all natural or legal persons interested in the investigation through the publication of the official notice of
initiation published in the Official Journal (DOF) on 11 December 2000.2"> Mexico does not consider Article
6.6 of the AD Agreement to be applicable to the situation in which the margin was based on facts available.
Neither does it consider that Article 5.3 of the AD Agreement required it to verify whether the names of the
exporters mentioned in the application included al existing US exporters but ssmply whether the application
mentions the names of the exporters known to the applicant and whether the firms mentioned were exporters
of the subject product.*’®

7.178 With regard to the United States' assertion that it would have sufficed for the investigating authority
to consult the customs declarations (pedimentos) in order to have found the names of every exporter, Mexico
argues that such pedimentos were not in the hands of the investigating authority but rather of the Ministry of
Finance and Public Credit and that to request and receive such documents would have seriously delayed the
proceedings (by approximately 40 days).”” Moreimportantly, Mexico considersthat the AD Agreement does
not require the authority to obtain such pedimentos and identify all exporters and the authority therefore did
not attempt to obtain them.*®

(i) Analysis

7.179 Werecall that the application filed by the Mexican domestic industry mentioned two US exporters,
Producers Riceand Riceland. The Mexican investigating authority initiated the investigation and sent anotice
of initiation as well as aquestionnaire to the two exporterslisted in the application as the exporters known to
the applicant, and to the US embassy in Mexico City. The Notice of Initiation stated that a period of 30 days
was given to any interested party to appear before the investigating authority to submit the official
investigation form which could be obtained at the clerk’s office of the International Trade Practices Unit in
Mexico City.'”® Two US exporters, the Rice Company and Farmers Rice, aswell as an industry association,
the USA Rice Federation, came forward out of their own initiative, and received questionnaires. Individua
margins of dumping were assigned to all four US exporters that "participated” in the investigation. For dl

0 Mexico First Submission, para. 159.

1 Mexico asserts that the third paragraph of the introduction to the questionnaires clearly stated that such
would be the case, thus complying with paragraph 1 of Annex I1.

172 Official communication UPCI.310.00.3082 of 8 November 2000 (Exhibit MEX -8). and offidiad communication
UPCI.310.00.3089 of 11 December 2000 (Exhibit MEX -9).

13 Official communication UPCI.310.00.3296 of 11 December 2000 (Exhibit MEX -6).

174 Officiad communication UPCI.310.00.3297 of 11 December 2000 (Exhibit MEX-7).

1> Resolution accepting the interested party's application and initiating the anti-dumping investigation on
imports of long-grain whiterice, aproduct classified under heading 1006.30.01 of the Tariff established by the General
Import and Export Duties Law, originating in the United States of America, regardless of the country of provenance,
published in the Official Journal (DOF) of 11 December 2000 (Exhibit MEX -10).

176 Mexico Second Oral Statement, para. 68-69.

" Mexico First Answers to Questions, question 17. Mexico Second Answers to Questions, questions5and
10.

8 Mexico First Answers to Questions, question 17.

¥ Notice of initiation, paras. 152 — 153. Exhibits US-1 and US-2.
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other US exporters which did not come forward themselves, and did not provide information, a residua
margin of dumping was calculated based on the facts available.

7.180 The United States claimsthat the investigating authority failed to abide by its obligation under Article
6.10 of the AD Agreement to determine an individual margin of dumping for each known exporter or

producer as no efforts were undertaken by the authority to obtain knowledge of US exporters other than those
two named in the application, and the two that came forward of their own initiative. The US submitsthat the
authority failed to actively identify and inform interested parties of the investigation as required by Articles 6.1
and 12.1 of the AD Agreement. As a consequence, the US submits that the application of facts available to
calculate amargin of dumping for these uninvestigated firmsistherefore a so inconsistent with Article 6.8 of
the AD Agreement. Mexico on the other hand is of the view that Article 6.10 of the AD Agreement requires
the calculation of an individua margin of dumping only with regard to the exporters that were known to the
investigating authority. As the authority provided the required notification to, and calculated an individua

margin of dumping for, the exporters made known to the authority by the applicants, as well as for those
exporters that made themselves known to the authority, Mexico considers that it fully complied with Articles
6.1, 12.1 and 6.10 of the AD Agreement, and its use of facts available for the non-appearing firms is thus
justified under Article 6.8 of the AD Agreement.

7.181 Article 6.10 of the AD Agreement provides as follows:

6.10  Theauthorities shall, asarule, determine an individual margin of dumping for each
known exporter or producer concerned of the product under investigation. In caseswhere
the number of exporters, producers, importers or types of products involved is so large as
to make such a determination impracticable, the authorities may limit their examination either
to a reasonable number of interested parties @ products by using samples which are
statistically valid on the basis of information available to the authorities at the time of the
selection, or to the largest percentage of the volume of the exports from the country in
question which can reasonably be investigated.

6.10.1 Any selection of exporters, producers, importers or types of products made under
this paragraph shall preferably be chosen in consultation with and with the consent of the
exporters, producers or importers concerned.

6.10.2 In cases wherethe authorities have limited their examination, as provided for in this
paragraph, they shal nevertheless determine an individual margin of dumping for any
exporter or producer not initially selected who submits the necessary information in timefor
that information to be considered during the course of the investigation, except where the
number of exporters or producersis so large that individual examinations would be unduly
burdensome to the authorities and prevent the timely completion of the investigation.
Voluntary responses shall not be discouraged.

7.182 Article6.10 of the AD Agreement thus set forth the general rule that the authorities shall determine an
individual margin of dumping for each known exporter or producer concerned of the product under
investigation. The disagreement between the parties centres around the extent of active involvement required
from the authoritiesin identifying the foreign exporters and producersfor which it isto calculate an individual

margin of dumping. In line with general rules of interpretation of customary internationa law, we will

examine theterms of Article 6.10 of the AD Agreement in their ordinary meaning and in light of their context
and taking into account the object and purpose of the Agreement.

7.183 The ordinary meaning of theterm "known" is"learned, apprehended mentally; familiar, esp. familiar
to all, generally known or recognized. Also, identified as such"*®°. In other words, "known" exporters or
producers are those which the investigating authority has learned about or has knowledge of. As such, the

180 New Shorter Oxford Dictionary, p. 1504.



WT/DS295/R
Page 148

ordinary meaning of the term does not tell us whether the authority is required to take any active steps to
become aware of any foreign exporter or producer or whether, on the other hand, it suffices for an authority
to rely on the applicant to identify the exporters and to expect the interested foreign exporters and producers
to make themselves known to the authority. In order to answer this question we examine the obligations set
forthinthe AD Agreement which provide the necessary context in light of which the requirement to calculate
an individual margin of dumping for each known exporter and producer has to be read.

7.184 Thiscontext isformed by the overarching obligation to conduct an investigation and by the specific
obligations on the authority to ensure that al interested parties are informed of the information required of
them and are given the opportunity to present all evidence to support their case.

7.185 Thefirst important obligation is the requirement expressed in Article 1 of the AD Agreement that an
anti-dumping measure shall only be applied pursuant to investigationsinitiated and conducted in accordance
with the provisions of the AD Agreement. Among others, Article 5 of the AD Agreement entitled "Initiation
and Subsequent Investigation” and Article 6 of the AD Agreement further elaborate on the specific
requirements that an investigating authority hasto comply with when conducting thisinvestigation. Theterm
"to investigate" means "to search or inquire into; examine a matter systematically or in detail; make an
(official) inquiry into"®! and an "investigator" is not surprisingly defined as"aresearcher'®2. Inour view, an
investigating authority required to conduct an investigation in an objective and unbiased manner hasto play an
activeroleinthe search of theinformation it requiresin order to make its determination. We thus concur with
the view expressed by the Appellate Body, albeit in a different context, in the US - Wheat Gluten case that:

"[T]he ordinary meaning of the word "investigation” suggests that the competent authorities
should carry out a"systematic inquiry” or a"careful study” into the matter before them. The
word, therefore, suggests a proper degree of activity on the part of the competent authorities
because authorities charged with conducting an inquiry or a study — to use the treaty
language, an "investigation” — must actively seek out pertinent information” .3

7.186 Whileit is clear that the interested parties, including the applicants, play avery important rolein the
fact gathering process, the obligation of conducting an investigation and making a determination remains that
of the investigating authority, and not that of the interested parties. Thisis evidenced, for example, by the
requirement of Article 6.6 of the AD Agreement that the investigating authorities "during the course of an
investigation satisfy themselves as to the accuracy of the information supplied by interested parties upon
which its findings are based".*84

7.187 In sum, we are of the view that the term "known exporter or producer" in Article 6.10 of the
AD Agreement refers to the exporters or producers that an unbiased and objective investigating authority
properly establishing the facts would be reasonably expected to have become conversant with. Article 6.10 of
the AD Agreement is agenera requirement that the authority has to comply with, at the latest, at the end of
the investigation when making the determinations. This implies that the exporters that are known to the
authorities at that point are those that an objective and unbiased investigating authority properly establishing
the facts and conducting an active investigation could have and should have reasonably been considered to
have knowledge of .18

181 New Shorter Oxford Dictionary, p. 1410.

182 New Shorter Oxford Dictionary, p. 1410.

183 A ppellate Body Report, US— Wheat Gluten, para. 53.

184 Paragraph 7 of Annex 11 similarly requiresin case secondary source information isto be used that such be
done with "special circumspection” and that " In such cases, the authorities should, where practicable, check the
information from other independent sources at their disposal, such as published pricelists, official import statistics
and customs returns, and from the information obtained from other interested parties during the investigation™.

185 | n this respect, thereis an important difference with the context inwhich the term "known exporters' is
used in Article 5.2 of the AD Agreement. InArticle5.2 (ii) of the AD Agreement, it is provided that the application
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7.188 Clearly, the exporters that would be "known" to an investigating authority which makes little or no
effort to inform itself will be far less than those "known" to an authority that has been reasonably active.
Interpreted in its context, the term "known" cannot be construed in such an artificially contrived and
solipsistic manner as to become a warrant for a passive investigative approach. To do so would be to
effectively read out of the AD Agreement an important aspect of the obligation of an investigating authority
regarding the conduct of an investigation.

7.189 We wish to emphasise that this does not imply that we are of the view that an investigating authority
isrequired to go to the other extreme and actively identify each and every foreign exporter or producer of the
subject product. In our view, such a reading would read the term "known" out of the Agreement's
requirement to calculate an individual margin only for each "known" exporter or producer of the subject
product.’® What is reasonable to expect of the investigating authority as far as the identification of foreign
exporters or producers goes will depend on the circumstances of each case and the information provided by
the interested parties that could assist the authority in identifying such foreign exporters or producers.*®’

shall contain such information asis reasonably available to the applicant oninter alia "theidentity of each known
exporter or foreign producer”. This provision deals with the content requirements of an application and the "known"
exporters are clearly those that according to the information reasonably available to the applicant are those
exporters that are known to the applicant. In our view, as is the case for all the other information that under
Article 5.2 of the AD Agreement the applicants should inform the authorities of, such as prices at which the product
in question is sold or the volume of the allegedly dumped imports and the effects on prices, the investigating
authority cannot simply accept this information as a basis for making its determinations, but is required through
conducting an unbiased and objective investigation to establish and evaluate thefacts. Thisisthe whole purpose of
the investigation, which as becomes clear from anumber of provisionsinthe Agreement isthe responsibility of the
investigating authority. Especially in light of the important consequences that flow from the determination of the
known exporters, it would render the requirement to conduct an "investigation" meaningless to leave this
identification in the hands of one of theinterested parties, the applicants.

18 We recall that it is a generally accepted rule of treaty interpretation that an interpreter isto give full
meaning to all the terms of the Agreement and not to adopt such an interpretation that reads certain terms out of the
Agreement. See, e.g, Appellate Body Report, US— Gasoline, p. 23:

"...0ne of the corollaries of the ‘general rule of interpretation’ in the Vienna Convention is that

interpretation must give meaning and effect to all theterms of thetreaty. Aninterpreter isnot free

to adopt a reading that would result in reducing whole clauses or paragraphs of atreaty to

redundancy or inutility."

187 \We note that the Panel in the Argentina — Poultry Anti-Dumping Duties case also rejected asimilarly
restrictive reading of the Agreement's requirement to notify all interested parties known to have an interest in the
investigation under Article 12.1 of the AD Agreement. Thedlightly different yet similar situation before the panel in
that case concerned certain exporters which were mentioned in an annex to the petition but without an address. The
Argentine authorities were arguing that the address was not known to them and that they had asked the authorities
of the country of export for assistance which was all that was required of them under the notification requirement of
Article 12.1 of the AD Agreement. The Panel rejected thisrestrictive reading of the obligationsincumbent on the
investigating authorities to notify all known interested parties:

"7.132[...] We accept that there may be circumstancesin which an investigating authority may not

have sufficient information to allow it to notify all interested parties known to have an interest in

aninvestigation. In thissense, thefact that an exporter is'known' by the investigating authority to

have an interest in an investigation does not necessarily mean that sufficient details concerning

the exporter are 'known' to the investigating authority such that it may make the Article 12.1

notification. In other words, knowledge of an exporter's interest in an investigation does not

necessarily imply knowledge of contact details regarding that exporter. In such circumstances,
however, we consider that the nature of the Article 12.1 notification obligation is such that the
investigating authority should make all reasonabl e efforts to obtain the requisite contact details.

Sending aletter with only avery general request for assistance, without specifying the exporters

for which contact details are required, does not satisfy the need to make all reasonable efforts”
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7.190 In addition, the AD Agreement contains a number of express obligations on the investigating
authorities to inform all interested parties of the initiation of the investigation and of the information that is
required of them. Article 6.1 of the AD Agreement provides as follows:

6.1 All interested parties in an anti-dumping investigation shall be given notice of the
information which the authorities require and ample opportunity to present in writing all
evidence which they consider relevant in respect of the investigation in question.

6.1.1 Exportersor foreign producersreceiving questionnaires used in an
anti-dumping investigation shall be given at least 30 days for reply. Due
consideration should be given to any request for an extension of the
30-day period and, upon cause shown, such an extension should be
granted whenever practicable.

6.1.2 Subject to the requirement to protect confidential information,
evidence presented in writing by one interested party shal be made
available promptly to other interested parties participating in the
investigation.

6.1.3 Assoon asan investigation has been initiated, the authorities shall
provide the full text of the written application received under paragraph 1
of Article 5 to the known exporters and to the authorities of the exporting
Member and shall make it available, upon request, to other interested
parties involved. Due regard shall be paid to the requirement for the
protection of confidential information, as provided for in paragraph 5.
(footnotes omitted)

7.191 Article 6.1 of the AD Agreement thus requires that al interested parties be given notice of the
information required, which under Article 6.1.3 AD Agreement includes at least that the full text of the
application is to be provided to the known exporters. Article 12.1 AD Agreement similarly provides for a
notification requirement with regard to all interested parties known to have an interest in the investigation:

12.1 When the authorities are satisfied that there is sufficient evidence to justify theinitiation
of an anti-dumping investigation pursuant to Article 5, the Member or Membersthe products
of which are subject to such investigation and other interested parties known to the
investigating authorities to have aninterest therein shall be notified and a public notice shall
be given.

7.192 Thus, the AD Agreement makes clear that the investigation concerns not just the exporters and
producers made known to the authorities by the applicant, or that make themselves known, but relatesto all
interested parties. In our view, in order to comply withinter alia the requirement to ensure that all interested
parties be given notice of the information required of them, the investigating authority when conducting an
investigation cannot remain entirely passive in the identification of the interested parties. We consider highly
relevant the fact that Article 6.1.3 of the AD Agreement and Article 12.1 of the AD Agreement require the
authorities to provide the full text of the application to all known exporters as well as notify al interested
parties known to have an interest in the investigation of the initiation of the investigation. In our view, an
investigating authority complies with these obligations by informing those interested partiesit can reasonably
obtain knowledge of. It clearly does not suffice for the authority to inform only those exportersidentified by
the applicant, as the notification requirement applies to interested parties known to the authority, and not

Panel report, Argentina — Poultry Anti-Dumping Duties, para.7.132. The panel in that case also found that
there was prima facie evidence that exporters mentioned in an annex to the petition are "known" to the authorities
and should thus be notified. See Panel report, Argentina — Poultry Anti-Dumping Duties, para. 7.131.
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simply those known to the applicant, asin Article 5.2 of the AD Agreement. Nor would the authority in our
view be complying with this crucial obligation by expecting the interested parties to make themselves known
to the authorities. 1t seems that the latter approach isinherently problematic since it leaves unanswered the
guestion how such exporters become aware of the investigation such that they would come forward and
make themselves known to the authority and participate in the investigation if the authority does not first
contact the interested parties and does not first inform all interested parties known to have an interest in the
investigation of the initiation of the investigation.

7.193 We are of the view that the requirement of Article 6.1 of the AD Agreement is more than a matter of
mere procedural rectitude, but is fundamental to a correct application of inter alia Article 6.8 of the
AD Agreement which provides as follows:

6.8 In cases in which any interested party refuses access to, or otherwise does not
provide, necessary information within a reasonable period or significantly impedes the
investigation, preliminary and final determinations, affirmative or negative, may be made on
the basis of the facts available. The provisions of Annex Il shall be observed in the
application of this paragraph.

7.194 We consider that in case an interested party has not been properly notified and informed of the
information it is required to submit under Article 6.1 of the AD Agreement, it cannot be argued to have
refused access to or to otherwise have withheld necessary information or to have significantly impeded the
investigation. Thisis evidenced also by the requirement in paragraph 1 of Annex Il of the AD Agreement
which provides that:

1. As soon as possible after the nitiation of the investigation, the investigating
authorities should specify in detail the information required from any interested party, and
the manner in which that information should be structured by the interested party in its
response. The authorities should al so ensure that the party isaware that if information is not
supplied within a reasonable time, the authorities will be free to make determinations on the
basis of the facts available, including those contained in the application for the initiation of
the investigation by the domestic industry.

7.195 Wenotethat Article 6.8 of the AD Agreement makes clear that the provisions of Annex |1 such asthe
above quoted paragraph 1 have to be observed by the authority when applying facts available to make its
determinations.*®

7.196 We will therefore now turn to the facts of this case in order to determine whether the Mexican
investigating authority complied with the requirements of Articles 6.1, 6.8, 6.10 and 12.1 of the
AD Agreement.

7.197 We recdl that the application referred to two US exporters, Producers Rice, and Riceland. The
Mexican authorities, upon initiation of the investigation, sent acopy of the application, together with the notice
of initiation, to these two exporters aswell asto the US authoritiesin Mexico City. Questionnaires were sent
to the two US exporters mentioned in the application. The notice to the US authorities included a form by
which interested parties could make themselves known. We note that throughout the application the name of
athird US exporter, the "Rice Corporation™®, isreferred to as one of the largest US exporters. In spite of the
fact that thisimportant exporter's name appeared from time to time, no effort was made by the authorities to

188 A part from setting forth independent obligations, we consider that the above quoted provisions also
provide further context in which to read the requirement of Article 6.10 of the AD Agreement to calculate an
individual margin of dumping for "each known exporter or producer” of the subject product.

18 The Final Determination (Exhibits US-6 and US-7) refersto the Rice Company by this name.
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obtain more information on this exporter either from the applicants or from the US authorities.*®® However,
this exporter, as well as fourth exporter not mentioned in the application, the Farmers Rice, came forward
itself and an individual margin of dumping was calculated for these two exporters, as well as for the two
exporters explicitly listed in the application.

7.198 The absence of these two exporters that came forward themselves, one of which actually appeared
on several places in the application, revealed to the authority that the list of foreign exporters or producers
was incomplete.*®* The incomplete listing in the application of the foreign exporters or producers was also
evidenced by the fact that the application stated that the subject product is produced in six states of the United
States, 2 while both exporters explicitly listed as exporters known to the applicants, come from one and the
same state, Arkansas.

7.199 In addition, Annex M to the application refers to, and includes contact details for, two industry
associations in the United States, the USA Rice Council and the Rice Millers Association, stating that the
|atter's members represent 97 per cent of all US milled production. Asitisexplicitly stated in Annex M, while
these organizations are not themselves producers of rice, they can provide general and specific information
about thericeindustry in the United States. Mexico further acknowledges that it would have been possible to
identify all US exporters by examining the so-called pedimentos,*®® but considers that it was under no
obligation to consult these pedimentos which were being held by the Ministry of Finance and Public Credit.
Mexico does not argue that it was impossible to obtain the pedimentos, but rather that requesting the

pedimentos would have caused adelay of about 40days.*®* Information on US exporters seemsto have been
available from a number of public sources as well such as a US magazine for the rice industry, the Rice
Journal, a source mentioned in Annex S to the application.*® This Rice Journal contains all the names and
contact details of US producers.®® While the investigating authority notified the US authorities of theinitiation
of the investigation as required by Article 6.1.3 and 12.1 of the AD Agreement, it did not request the
assistance of the authorities in identifying US exporters or producers. We do not consider that an

investigating authority is complying with its investigatory task by assuming that the authorities of the

exporting country will inform the foreign producers and exporters of the initiation such that they can come
forward and present their data. The government of the exporting Member isto be notified because, according
to Article6.11 (ii) of the AD Agreement, it isan interested party in itsown right, not because that government
should do the work for the investigating authority. For all of these reasons we consider that an objective and
unbiased investigating authority conducting an investigation in areasonable manner should have made more of
an effort to obtain knowledge of other US exporters. The authority knew that the listing in the application
was far from complete, and it had sufficient information before it that would have enabled the authority to
identify other US producers and exporters. Itis, inour view, thetask of theinvestigating authority and not of
theinterested partiesto inform all interested parties of the information that isrequired and to conduct a proper
investigation. We are of the view that the investigating authority is not allowed to rely on the initiative of the
interested parties for the fulfilment of obligations which are realy its own.

7.200 For the reason set out above, we find that the investigating authority failed to comply with Articles
6.1 and 12.1 of the AD Agreement as it failed to notify al interested parties known to have an interest in the

1% For example, Annex H to the Petition concerned information on " The Rice Company" — Bxhibit US-8,p.
44,

91 This does not necessarily mean that the information contained in the application was not sufficient to
justify theinitiation of the investigation, aquestion we are in any case not asked to rule on.

92 These six States are Arkansas, California, Louisiana, Mississippi, Missouri, and Texas. See Petition, page
10 (Exhibit US-8); Annex M to petition, Exhibit US-17.

% This is clear from Mexico's statement that the pedimentos included imports of all white rice which is
clearly inclusive of the subject merchandise, long grain white rice. For an example of a pedimento and the kind of
information contained therein, see Exhibit US-12.

% Mexico First Answers to Questions, question 17.

1% Annex Sto petition, Rice Outlook 1999, p. 6, Exhibit US-9.

1% Exhibit US-18.
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investigation of theinitiation of the investigation and of theinformation required of them. We are of the view
that these violations are not to be viewed as some kind of minor or inconsequential procedurd infringement as
they have important implication(s) with regard to the use d facts available under Article 6.8 of the AD
Agreement. As we stated earlier, in case the authorities do not properly notify and inform the interested
parties, it is not permitted to apply the facts available to make determinations with regard to these interested
parties. We thus conclude that by applying the facts available in the calculation of a margin of dumping for
the US exporters or producers that were known or could reasonably have been known to the authority,
Mexico acted in a manner which is inconsistent with Article 6.8 and paragraph 1 of Annex Il of the AD
Agreement. In light of this finding, we do not find it necessary to examine the US argument concerning the
inconsistency of the Mexican measure with paragraph 7 of Annex 11, and do not make any ruling with regard
to this aspect of the US claim.

7.201 In addition, we find that Mexico acted in breach of Article 6.10 of the AD Agreement by remaining
entirely passive in the dentification of exporters or producers interested in the investigation, and by not
calculating an individual margin for dumping for each exporter or producer that was known or should
reasonably have been known to the investigating authority.

7.202 Inlight of our findings under Articles 6.1, 6.8, 6.10 and 12.1 of the AD Agreement, we do not
consider it necessary for the resolution of the dispute to also examine the US claims concerning Articles 6.6,
9.4, and 9.5 of the AD Agreement, and do not make any findings in this respect.

(d) Claim 11: Economia’'s failure to provide sufficient information on the findings and
conclusions of fact and law and the reasons that led to the imposition of the adver se facts
available-based margin on Producer s Rice and the unexamined US exportersand producersis
inconsistent with Mexico’'s obligations under Article 12.2 of the AD Agreement

(i) Arguments of the Parties
United States

7.203 The United States submits that Economia provided only the most summary rationale for its decision
to base the margin of Producers Rice and the unexamined exporters and producers on adverse facts available.

Economiathus failed to provide sufficiently detailed information on all issues of fact and law as required by
Article 12.2 of the AD Agreement.

Mexico

7.204 Mexico submits that the Final Determination sets forth the findings on all issues of fact and law in a
sufficiently detailed manner.

(i) Analysis

7.205 Inlight of our findings on Articles 6.1, 6.8, 6.10 and 12.1 of the AD Agreement, we do not find it
necessary to address in this context the US claim under Article 12.2 of the AD Agreement. That is, having
determined that the measure at issue is inconsistent with the cited Articles, and exercising the discretion
implicit in the principle of judicial economy, we do not deemit necessary to examine whether theinvestigation
which led to the inconsistent measure was consistent with the procedural rules concerning natification in
Article 12.2 of the AD Agreement. We do not consider that thiswould add anything to our findings or would
be useful in the implementation of our ruling.
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(e Claim 12: Economia’s application of an adver se facts available-based margin to Producers
Rice and the unexamined US exporters and producers is inconsistent with Mexico's
obligations under Articles 1 and 9.3 of the AD Agreement

(i) Arguments of the Parties
United States

7.206 The United States states that by failing to calculate the residual margin of dumping for the non-
examined exporters and Producers Rice on the basis of the neutral formula set forth in Article 9.4, the amount
of the margin assigned to those producersinevitabl e exceeded the margin of dumping established under Article
2, and thus breached Article 9.3 which provides that the amount of the duty shall not exceed the margin of
dumping as established under Article 2.

7.207 In addition, by imposing duties in a manner inconsistent with the provisions of the Agreement, the
United States argues, Economia also violated Article 1 which requires that measures be applied only after an
investigation conducted in accordance with the provisions of the Agreement.

Mexico

7.208 Mexico arguesthat Article 9.4 of the AD Agreement is not applicable and that Article 9.3 of the AD
Agreement has therefore not been violated either.

(i) Analysis

7.209 Inlight of the finding made above concerning the inconsistency with Articles 6.1, 6.8, 6.10 and 12.1
of the AD Agreement, we do not find it necessary for the resolution of the dispute to address the US claims
concerning the inconsistency of the use of facts available with Articles 9.3 and 1 of the AD Agreement. We
therefore do not make any rulings in this respect.

(M Claim 13: Economia’slevying of an anti-dumping duty greater than the margin of dumping
isinconsistent with Mexico’'s obligations under Article VI:2 of GATT 1994

(i) Arguments of the Parties

United States

7.210 The United States submits that, because the duties that Mexico levied on the "al others' companies
was greater in amount than the appropriate margin of dumping, Mexicodso violated Article VI:2 of the GATT
1994 which provides that a duty may beimposed which is not greater in amount than the margin of dumping
in respect of such product.

Mexico

7.211 InMexico'sview, since the measures taken are consistent with the AD Agreement, there can be no
consequent violation of Article VI: 2 of the GATT 1994.

(i) Analysis

7.212 Inlight of the finding made above concerning the inconsistency of the dumping margin calculation
with Articles 6.1, 6.8, 6.10 and 12.1 of the AD Agreement, we do not find it necessary for the resolution of
the dispute to address this US claim concerning the inconsistency with Article VI1:2 of the GATT 1994. We
therefore do not make any rulings in this respect.
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D. CLAIMS CONCERNING MEXICO'SFOREIGN TRADE ACT AND SECTION 366 OF MEXICO'SFCCP AsSUCH
1 Claim 14: Article 53 of Mexico's Foreign Trade Act is inconsistent "as such” with

Article 6.1.1 of the AD Agreement and Article 12.1.1 of the SCM Agreement
€)] Arguments of the Parties
() United Sates

7.213 The United States asserts that Article 53 of the Act requires interested parties to present arguments,
information, and evidence to Economia within 28 days after publication of the initiation notice. The United
States submits that Article 6.1.1 of the AD Agreement, and its SCM counterpart, Article 12.1.1 of the SCM

Agreement, provide that interested parties are to be given at least 30 daysto reply to questionnaires counting
from the date of receipt of the questionnaire, and not counting from the date of publication of the notice of
initiation. In addition, these provisions state that an authority should, after due consideration, grant extensions
of this time period, upon cause shown, "whenever practicable”. The United States assertsthat Mexico only
sends questionnaires to the producers or exporters named in the application, and listed in the notice of

initiation. Thisimplies, in the United States' view, that Article 53 of the Act will preclude Economia from
providing other exporters or foreign producers which come forward following the initiation to ask for copies
of the questionnaires 30 days to respond, since the time has started counting from the date of publication of
theinitiation notice and not from the time the questionnaires were sent to these interested partiesthat appeared
after initiation. In addition, the United States submits that Article 53 of the Act prevents Economia from
giving due consideration to extension reguests, let alone granting such requests. The United Statesis thus of
the view that Article 53 of the Act isinconsistent as such with Articles6.1.1 of the AD Agreement and 12.1.1
of the SCM Agreement.

(i) Mexico

7.214 Mexico submitsthat Article 6.1.1 of the AD Agreement and Article 12.1.1 of the SCM Agreement do
not oblige Economiato provide for 30 days to respond to questionnaires with respect to exporters that were
not sent a questionnaire. Mexico isof the view that if the 30-day period were granted to any interested party
that presented itself after theinitiation of the investigation, the ensuing delay would entail failure to observe the
time-limits laid down in, and hence a violation of, Article 5.10 of the AD Agreement and 11.11 of the SCM

Agreement. Second, Mexico asserts that according to Article 3 of the Act™®’, theterm 28 "days" in Article 53
of the Act has to be read as "working days'. Given the fact that it is common practice in Mexico to send out
the questionnaires the day following publication of theinitiation, Mexico arguesthat Article 53 of the Act thus
actually provides for at least 38 calendar days, which is more than Article 6.1.1 of the AD Agreement and
Article 12.1.1 of the SCM Agreement require.'® Finally, Mexico submitsthat nothing in Article 53 of the Act
prohibits Economia from authorizing extensions of the deadline, and several exporters have successfully
requested such extensions.*® In any case, and in the event the panel should consider that the United States
has provided evidence of such an alleged prohibition based on the text of the Act, Mexico arguesthat Article
6.1.1 of the AD Agreement and 12.1.1 of the SCM Agreement apply congruently to Mexican anti-dumping
and countervailing duty investigations, and the investigating authority may grant extensions on the basis of
these Articles.

7.215 Finally, Mexico submitsthat, in any case, by virtue of Article 133 of its Constitution, treaties such as
the WTO Agreements are self-executing and automatically applicable in Mexican law, and as Article 2 of the

97 Article 3 of the Act provides as follows: "...where this Act refers to time-limitsin days these shall be
understood to mean working days and where it refersto months or years these shall be understood to mean calendar
months or years".

1% Mexico First Submission, para. 227.

1% Mexico First Submission, para. 229. Mexico does not provide specific examples.
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Act makes clear, the Act will beimplemented in amanner which is congruent with the provisions of the WTO
Agreements. According to Mexico, the Act thus does not mandate any WTO inconsistent action.

(b) Analysis
7.216 The United States claim concerns Article 53 of the Act which provides as follows:

Theinterested parties shall submit their arguments, information and evidence in conformity
with the applicable legidation, within a period of 28 days from the day following the
publication of the initiating resolution.

7.217 According to the United States, by not starting to count the 28 days for repliesto questionnairesfrom
the date of receipt of such questionnaires but rather from the date of initiation, Article 53 of the Act fails to
provide al interested parties an equal right to have 30 daysto respond to questionnaires, asrequired by Article
6.1.1 of the AD Agreement, and its SCM counterpart, Article 12.1.1 of the SCM Agreement. Article 6.1.1 of
the AD Agreement provides that>*°:

6.1.1 Exporters or foreign producers receiving questionnaires used in an anti-dumping
investigation shall be given at least 30 daysfor reply.*> Due consideration should be givento
any request for an extension of the 30-day period and, upon cause shown, such an extension
should be granted whenever practicable.

15As a general rule, the time-limit for exporters shall be counted from the date of receipt of the
guestionnaire, which for this purpose shall be deemed to have been received one week from the
date on which it was sent to the respondent or transmitted to the appropriate diplomatic
representative of the exporting Member or, in the case of a separate customs territory Member of
the WTO, an official representative of the exporting territory.

7.218 We are of the view that the wording of Article 6.1.1 of the AD Agreement makes it very clear that
any exporter or foreign producer which receives a questionnaire isto be given at least 30 days for reply. As
footnote 15 adds, this time limit shall as a general rule be counted from the date of receipt of the
guestionnaire, which shall be deemed to have been received one week from the date on which it was sent.
We do not understand the United States to consider inconsistent the fact that Article 53 of the Act provides
for 28 days only, instead of the 30 days required by Article 6.1.1 of the AD Agreement as it seems to
acknowledge that, by virtue of Article 3 of the Act, the days referred to in the Act refer to working days.*
As Mexico's administrative practice is to send the questionnaires out the day following the publication of the
initiation, the parties seem to be in agreement that exporters listed in the application and to which

guestionnaires are sent at the time of initiation would in fact have at least 30 calendar days to respond, as
required by Article 6.1.1 of the AD Agreement.

20 Article 12.1.1 of the SCM Agreement similarly provides that:

1211 Exporters, foreign producers or interested Members receiving questionnairesusedin a

countervailing duty investigation shall be given at least 30 days for reply.*® Due consideration

should be given to any request for an extension of the 30-day period and, upon cause shown, such

an extension should be granted whenever practicable.

“0 As a general rule, the time-limit for exporters shall be counted from the date of receipt of the

guestionnaire, which for this purpose shall be deemed to have been received one week from the

date on which it was sent to the respondent or transmitted to the appropriate diplomatic

representatives of the exporting Member or, in the case of a separate customs territory Member of

the WTO, an official representative of the exporting territory.

21 Article 3 of the Mexican Foreign Trade Act (LCE) speaks of "dias habiles'. See Mexico's First
Submission, para. 225.
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7.219 The United States does challenge, however, the consistency of Article 53 of the Act with
Article 6.1.1 of the AD Agreement withregard to exporters or foreign producers which were not listed in the
application as being known to the applicant and which for that reason were not sent a questionnaire at
initiation. Mexico is of the view that the 30-day period of Article 6.1.1 of the AD Agreement only appliesto
exporters or foreign producers to which a questionnaire was sent at initiation and not to those exporters or
producers that appear later in the course of the investigation. According to Mexico Article 6.1.1 of the AD
Agreement does not oblige Economia to provide for 30 days to respond to questionnaires with respect to
exporters which received questionnaires only after such exporters had come forward and requested such
guestionnaires.

7.220 We consider that Article 6.1.1 of the AD Agreement clearly provides that any exporter or foreign
producer receiving a questionnaire shal be given 30 days for reply. This 30-day rule does not make a
distinction between those exporters that received a questionnaire at the time of initiation because they
happened to be known to the applicant and were thus informed of the initiation, and those that make
themselves known or the existence of which becomes known to the authorities and to which questionnaires
are sent following initiation. In our view, by using the date of publication of theinitiation notice asthe starting
point for the time period for questionnaire responses, Article 53 of the Act effectively prevents Mexico from
giving each exporter or foreign producer receiving a questionnaire 30 days to respond. For that reason we
consider Article 53 of the Act to be inconsistent with the unequivocal requirement in Article 6.1.1 of the AD
Agreement to provide for 30 days to respond to questionnaires.’®?

7.221 The United States also argues that Article 53 of the Act isinconsistent with the second sentence of
Article 6.1.1 of the AD Agreement because it prevents Economia from giving due consideration to extension
requests, let alone granting such requests. Mexico submits that Article 53 of the Act does not have this
effect.

7.222 Even assuming arguendo that we were to agree with Mexico that nothing in Article 53 of the Act
prevents the authorities from granting extensions, when requested, this, in our view would not be ableto cure
the origina failure to providefor 30 days to respond to questionnaires for all exporters or foreign producers.
The first sentence of Article 6.1.1 of the AD Agreement is categorical in requiring that 30 days be given to
respond to questionnaires. The second sentence of Article 6.1.1of the AD Agreement dealing with extension
reguests, thus refers to requests to obtain more than the 30 days required. Exporters or foreign producers
receiving questionnaires should not be forced to use the possibility of requesting extensions to abtainthe time
period of 30 daysthey are entitled to, without any showing of good cause. Article6.1.1 of the AD Agreement
requires Members, with regard to extension requests, to give "due consideration" to such request, and to grant
them, "whenever practicable’. The language of the first sentence of Article 6.1.1 of the AD Agreement
relating to the 30 days rule does not contain such caveats and does not allow for any exceptions, and
exporters or foreign producers should not be forced to hope to obtain by requesting extensions atime period
for responding to questionnaires they are in any case entitled to.

7.223 In sum, we find that Article 53 of the Act is as such inconsistent with Article 6.1.1 of the
AD Agreement. In addition, we consider that the requirement contained in Article 6.1.1 of the AD Agreement
to provide for 30 days to respond to questionnaires is identical to that of Article 12.1.1 of the SCM

%2 \We note that Mexico has argued that the United States should have adduced evidence, in each of its
claims concerning the law as such, of the application of the law by the executive authorities and itsinterpretation by
the domestic courts. We find no basis for such arequirement in this case. These sources may become important in
WTO jurisprudence or general public international law as the adjudicator may in certain circumstances need to
consider the interpretation of the law by domestic courts and the application by the executive authority in order to
determine the real scope and meaning of the text of the domestic law. In this case, where the United States as the
complainant has made a prima facie case that the language of the domestic law in question is on its face manifestly
WTO inconsistent, we do not consider that — absent anything more substantive and concrete than the counter-
assertion by Mexico of its consistency — we would have to wait until adomestic law isapplied and interpreted by the
domestic courts before this law could be dealt with by aWTO panel.
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Agreement. For the same reasons as set forth above, we therefore find that Article 53 of the Act is as such
aso inconsistent with Article 12.1.1 of the SCM Agreement.

7.224 Wefinally note that Mexico argues that in Mexican law, international agreements such asthe WTO
agreements are "self-executing” and automatically applicable in Mexico, and that any domestic law has to be
applied in amanner which is compatible with Mexico'sinternational obligations.?*® While we understand the
important role given to Mexico's international commitments by providing for the direct effect of international

agreements such as the WTO Agreementsin Mexican law, we do not consider that for thisreason, Mexico's
laws would be shielded from any review of the consistency of these laws with the WTO Agreements or that
such laws can never be found to be inconsistent with the WTO Agreements. The fact that provisionismade
for the direct effect of the WTO Agreements does not automatically and inevitably ensure a correct

interpretation of the WTO Agreements, at least not in a situation where there is also a distinct domestic legal

provision which manifestly conflicts with the terms of the Agreements. In our view, the direct effect of the
WTO Agreements in Mexican law may prove important in case the domestic law leaves the authority with
discretion to apply the law in a WTO consistent manner. However, in case the domestic law which

implements Mexico's international commitments with regard to for example the AD Agreement and SCM

Agreement, asdoesthe Act, is clear and manifestly conflicts with and effectively impairs the enjoyment of the
rights which the affected party is unconditionally entitled to under the WTO Agreement, as is the case here,
then the direct effect of the WTO Agreements cannot shield the domestic law from such scrutiny by WTO
panels.?®*

7.225 Thisisespecialy soin casethe challenged provisions do not leave any room for interpretation but are
clearly inconsistent with the WTO Agreement. Absent any contrary indication that the law does not mean
what the text of the law indicates it means, the challenged provision of the law is inconsistent with the
Agreement. In thiscase, Mexico has not provided any such evidence, quite to the contrary, it has vigorously
defended its law as being consistent as such with the WTO Agreement, and has argued that the law does not
provide for 30 days to respond to questionnaires in case such questionnaires are sent to exporters that appear
after the initiation because thisis not required by the AD Agreement. Since we find that the AD Agreement
does provide for such aright to have 30 days to respond to questionnaires for all exporters receiving such
guestionnaires, we find this provision of the Act to be inconsistent as such with Articles 6.1.1 of the AD
Agreement and 12.1.1 of the SCM Agreement.

2. Claim 15: Article 64 of Mexico's Foreign Trade Act is inconsistent "as such" with
Articles 6.8, 9.3, 9.4, and 9.5 of the AD Agreement, paragraphs, 3,5, and 7 of Annex | of
the AD Agreement, and Articles 12.7 and 19.3 of the SCM Agreement

(@ Arguments of the Parties
(i) United Sates

7.226 The United States submits that Article 64 of the Act breaches Article 9.4 of the AD Agreement asit
does not provide for the application of a neutral "all others" rate for unexamined exporters and producers.

203 Mexico First Submission, paras. 202 - 206. Mexico asserts that thisis set forth in Article 2 of the Act
which provides as follows: "The provisions of this Act are public policy provisions that apply throughout the
Republic, without prejudice to the provisions of the international treaties or agreements to which Mexico is party".

2% \While Mexico isright in saying that a Member's law is assumed to be agood faith implementation of its
commitments until proven otherwise, it is therefore also correct to assume that by drafting the law the way it did,
Mexico assumingly considered it was implementing its commitmentsin aWTO consistent manner, and it can thusbe
assumed that the executive authority will simply execute what the law requiresit do without questioning the legal
validity of such obligations in light of the WTO Agreement. In fact to find otherwise, and taking the Mexican
argument to its logical conclusion, would imply that it does not matter at all what the law says since the
WTO Agreements have direct effect and they prevail. Such areading which renders the domestic legal provisions
completely irrelevant cannot be correct.
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According to the United States, Article 64 of the Act requires the application of the highest margin obtained
from the facts availableto, inter alia, (a) firmswhich "failed to appear” at the investigation because they were
not properly informed and never received a questionnaire; and (b) firms which cooperate but demonstrate
that they did not export during the period of investigation. Therefore, the United States argues, at least with
regard to these two categories of firms Article 64 of the Act isinconsistent as such with Article 9.4 of the AD
Agreement.

7.227 Inaddition, the United States argues, Article 64 of the Act violates Articles 6.8 of the AD Agreement,
and paras. 1, 3, 5 and 7 of Annex Il of the AD Agreement, which limit the applicability of facts available to
situations where information that was requested from individually examined firms was not provided within a
reasonable period of time or in case of significant impediment of the investigation. Under Article 64 of the
Act, theinvestigating authority isrequired to blindly apply the highest margin to firms even if such firmswere
never informed of the information that was required of them in violation of para. 1 of Annex Il. Article 64 of
the Act also appliesin cases in which the firms acted to the best of their abilities asisthe case for cooperative
producers who did not export during the period of investigation, thereby violating paras. 3, 5 and 7 of Annex
I. Finally by requiring the imposition of the highest margin, the Act precludes the investigating authority
from using the secondary source information "with special circumspection” as required by paragraph 7 of
Annex |1, and this with regard to all categories of situations to which Article 64 of the Act applies.

7.228 For the same reasons, and because it deprives the investigating authority of all discretion to evaluate
the appropriateness of using facts available for parties which were cooperative or not individually examined,
the United States submitsthat Article 64 also violates Article 12.7 of the SCM Agreement. The United States
submits that the Act also violates Aticle 19.3 of the SCM Agreement requiring that duties be levied "in
appropriate amounts’ in each case, as nothing in the SCM Agreement justifies a determination that the
appropriate amounts of duties for parties that did not export or were not even sent aquestionnaire is
necessarily the highest margin suggested by the applicant.

7.229 Findly, the United States submits that Article 64 of the Act breaches the Articles 19.3 of the
SCM Agreement and 9.5 of the AD Agreement concerning expedited reviews. Article 19.3 of the
SCM Agreement provides for expedited reviewsfor exporters who were not actually investigated for reasons
other than arefusal to cooperate. Asuninformed producers and producers who simply did not export during
the period of investigation are deemed to have been investigated, no producer will ever be able to claim the
benefits of an expedited review and Article 64 of the Act thus renders Article 19.3 of the SCM Agreement a
nullity. Similarly, Article 9.5 of the AD Agreement provides for expedited reviews if the producers which did
not export during the period of investigation are not related to exporters subject to the duties on the product.
The United States asserts that since under Article 64 of the Act, firmsthat did not export are deemed to have
been investigated, such firmswill never be able to request the benefit of an expedited review under Article 9.5
of the AD Agreement, as they are not just related to exporters subject to the duties, they are themselves
subject to the duties. Article 64 of the Act thus breaches Article 9.5 of the AD Agreement as well.

7.230 Finally, the United States argues that, in light of the fact that Article 64 of the Act requires the
application of the highest margin rather than the neutral all others rate, the Actasoinevitably violates Article
9.3 of the AD Agreement as it will lead to the imposition of duties in excess of the margin of dumping
established under Article 2 of the AD Agreement.

(i) Mexico

7.231 Mexico assertsthat Article 64 of the Act which stipulates that the margin of dumping or subsidization
is to be calculated on the basis of the facts available for interested parties that do not appear in the
investigation or have no exports during the period of investigation and have therefore not provided the
necessary information is consistent with the provisions of the AD Agreement and the SCM Agreement.
Mexico isof the view that Articles 6.8 of the AD Agreement and 12.7 of the SCM Agreement provide for the
application of facts available in case information necessary for the determination of amargin is not provided.
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This is the case when exporters do not appear in the investigation or do not export during the period of
investigation, as thisimplies that the exporters will not provide the normal value or export price information
necessary for the calculation of a margin of dumping or subsidization.

7.232 In Mexico's view, Article 64 of the Act does not violate paragraphs 3 and 5 of Annex Il of the
AD Agreement either as these provisions contain obligations in case information was provided, while in the
cases covered by Article 64 of the Act no information whatsoever has been received on one or more essential
elements of a margin determination. In addition, Mexico is of the view that there is no obligation on the
investigating authority to send questionnairesto all exporters and foreign producers and it istherefore justified
to base a determination with regard to non-participating or non-exporting interested partiesthat do not provide
the necessary information on the facts available, including the information contained in the application. For
this reason, Article 64 of the Act is thus also consistent with paragraphs 1 and 7 of Annex Il of the AD
Agreement.

7.233 According to Mexico, Article 9.4 of the AD Agreement is only applicable in case the investigating
authority has limited the number of exporters investigated to a sample and there does not exist any obligation
inthe AD Agreement to calculate aneutral al othersrate for non-appearing or non-shipping exporters. Artide
64 of the Act is thus not inconsistent with Article 9.4 of the AD Agreement either.

7.234  Furthermore, Mexico submitsthat Article 64 of the Act on no grounds prevents foreign producers or
exportersthat have made no shipments during the period of investigation from seeking a new shipper review,
if they comply with the requirements of Article 9.5 of the AD Agreement and 19.3 of the SCM Agreement.
Mexico refersto arequest for anew shipper review granted by the authority after the revision of the Act had
taken effect in support of its argument that Article 64 of the Act does not prohibit such reviews.?*®

7.235 Finally, Mexico submitsthat, in any case, by virtue of Article 133 of its Constitution, treaties such as
the WTO Agreements are self-executing and automatically applicablein Mexican law, and as Article 2 of the
Act makes clear, the Act will beimplemented in amanner which is congruent with the provisions of the WTO
Agreements. According to Mexico, the Act thus does not mandate any WTO inconsistent action.

(b) Analysis

7.236 The US claim concerns Article 64 of the Act which reads in pertinent part as follows:
“....TheMinistry shal determine a countervailing duty on the basis of the highest margin
of price discrimination or subsidization obtained from the facts available, in the following
cases:
l. When the producers fail to appear at the investigation; or
. When the producers fail to provide the information in a proper and timely fashion,
significantly impede the investigation, or supply information or evidence that isincomplete,
incorrect or does not derive from their accounts, thus preventing the determination of an

individua margin of price discrimination or subsidization; or

[1. When the producers have not exported the product subject to investigation during
the investigation period.

25 Mexico's Second Submission, para 213, footnote 12 —Exhibit MEX -12.
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The facts available shall be understood to mean those substantiated by evidence and data
provided by the interested parties or additional partiesin a proper and timely fashion, and by
the information gathered by the investigating authority.”2°®

7.237 Wefirst examine the US claim concerning the inconsistency of Article 64 of the Act with Article 6.8
and Annex |1 of the AD Agreement, and Article 12.7 of the SCM Agreement. Werecall that Article 6.8 of the
AD Agreement provides as follows:

6.8 In cases in which any interested party refuses access to, or otherwise does not
provide, necessary information within a reasonable period or significantly impedes the
investigation, preliminary and final determinations, affirmative or negative, may be made on
the basis of the facts available. The provisions of Annex Il shall be observed in the
application of this paragraph.’

Article 6.8 of the AD Agreement thus allows for the use of facts available in case an interested party
(i) refuses accessto, or (ii) otherwise does not provide, necessary information within areasonable period or
(iii) significantly impedes the investigation. Article 64 of the Act on the other hand provides for the use of the
highest margin based on the facts available with regard to producersthat (i) fail to appear (Article 64.1 of the
Act); or (ii) fail to provide the information in a proper and timely fashion; or (iii) significantly impede the
investigation; or (iv) supply information or evidence that isincomplete, incorrect or does not derive from their
accounts (Article 64.11 of the Act); or (v) that did not export the subject product during the period of
investigation (Article 64.111 of the Act). It isclear that the first and fifth category of situations covered by
Article 64 of the Act are not expresdly provided for in Article 6.8 of the AD Agreement which disciplines and
restricts the use of factsavailable. Wewill thereforefirst consider the US arguments concerning Article 64.11
of the Act and the use of the highest facts available margin to producers which fail to provide theinformation
in aproper and timely fashion, significantly impede theinvestigation, or supply information or evidencethat is
incomplete, incorrect or does not derive from their accounts, thus preventing the determination of an
individual margin of price discrimination or subsidization.

7.238 Werecdl that Article 6.8 of the AD Agreement providesthat in certain situationsin which accessto
necessary information is refused, such information is otherwise not provided within a reasonable period, or
the investigation is significantly impeded, the authorities may make their determinations on the basis of the
factsavailable. Thefact gathering and evidentiary context in which Article 6.8 of the AD Agreement provides
for this possibility clearly showsthat Article 6.8 of the AD Agreement isthereto allow authoritiesto continue
with the investigation and make a determination, positive or negative, on the basis of the facts that are
available The Agreement expresses a clear preference for first-hand information, but does not alow any
party to hold the authority hostage by not providing the necessary information, and thus provides that second-
best information from secondary sources may be used in certain well-defined circumstances. The use of
facts available under Article 6.8 of the AD Agreement isnot however intended to operate as a punishment for
those parties that do not provide such information. In fact, as paragraphs 1, 3, 5 and 7 of Annex |1 of the
AD Agreement entitled "Best Information Availablein Terms of Paragraph 8 of Article 6" clearly show, dl the
information provided by the parties, even if not ideal in all respects, should to the extent possible be used by
the authorities, and in case secondary source information is to be used, the authorities should do so with

2% \\e note that the term "countervailing duty" referred to throughout the Act is used to refer to both anti-
dumping duties and countervailing duties.

27 Article 12.7 of the SCM Agreement similarly provides asfollows:

"In casesin which any interested Member or interested party refuses accessto, or otherwise does

not provide, necessary information within a reasonable period or significantly impedes the

investigation, preliminary and final determinations, affirmative or negative, may be made on the

basis of the facts available."

In light of the aimost identical wording of Article 12.7 of the SCM Agreement, our analysis under Article 68
of the AD Agreement appliesto Article 12.7 SCM of the Agreement aswell.
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special circumspection.?®® Thefinal sentence of paragraph 7 of Annex |1, in our view, only states the obvious
that in case of non-co-operation, the result of such use of secondary source information could be less
favourable to the party than if the party did cooperate. By making it a requirement to always use the highest
margin based on the facts available Article 64 of the Act prohibits the authority from taking into account the
specific circumstances of each individual case of non-provision of information. Thiseffectively preventsthe
authority from being able to undertake the inherently comparative evaluation of this evidence available in a
case at hand that is needed to meet the requirement that the facts available to be used are the "best"
information that is available.?®® This, in our view, requires the authority to use those data which are most
appropriate and best suited to replace the missing data. Since Article 64 of the Act effectively prevents the
authorities from using the best information to replace the missing data, we find that Article 64 of the Act is
inconsistent with Article 6.8 and paragraphs 1, 3, 5 and 7 of Annex Il of the AD Agreement.?*°

7.239 We will now address the US claim with regard to Article 64.1 of the Act concerning the use of the
highest facts available margin for producers which fail to appear. In similar vein, we consider that the use of
facts available to make determinations with regard to exporters or producersthat fail to appear could as such
be permitted by Article 6.8 of the AD Agreement. We wish to emphasise that thiswill at least be the case if
the investigating authority has first made a reasonable effort to ensure that all interested parties are informed
of the information required, and if a copy of the application and a notice of the initiation has been sent to al
exporters that an objective investigating authority can reasonably be considered to have knowledge of, as
required by Article 6.1.3 and 12.1 of the AD Agreement.** Indeed, in case a party is informed of the

28 These paragraphs 1,3, 5 and 7 of Annex |1 provide asfollows:

1 As soon as possible after the initiation of the investigation, the investigating authorities

should specify in detail the information required from any interested party, and the manner in

which that information should be structured by the interested party in its response. The

authorities should also ensure that the party isaware that if information is not supplied within a

reasonable time, the authorities will be free to make determinations on the basis of the facts

available, including those contained in the application for the initiation of the investigation by the

domestic industry.

3. All information which is verifiable, which is appropriately submitted so that it canbeused

in the investigation without undue difficulties, which is supplied in atimely fashion, and, where

applicable, which is supplied in a medium or computer language requested by the authorities,

should be taken into account when determinations are made. If a party does not respond in the

preferred medium or computer language but the authorities find that the circumstances set out in

paragraph 2 have been satisfied, the failure to respond in the preferred medium or computer

language should not be considered to significantly impede the investigation.

5. Even though the information provided may not be ideal in all respects, this should not

justify the authorities from disregarding it, provided the interested party has acted to the best of its

ability.

7. If the authorities have to base their findings, including those with respect to normal value,

on information from a secondary source, including the information supplied in the application for

the initiation of the investigation, they should do so with special circumspection. In such cases,

the authorities should, where practicable, check the information from other independent sources at

their disposal, such as published pricelists, official import statistics and customs returns, and from

the information obtained from other interested parties during the investigation. It is clear,

however, that if an interested party does not cooperate and thus relevant information is being

withheld from the authorities, this situation could lead to aresult which is lessfavourableto the

party than if the party did cooperate.

2 See para. 7.166 above.

29 Thisisnot, in our view, inconsistent with any view that it is conceivable that in a particular case, the
"best information available" |eads to use of the highest margin. What is however inconceivableisthat this can be
predetermined to be always the "best information available".

21 \We note that, in Mexico, the situation covered by the "failure to appear" in Article 64.1 of the Act would
seem to cover also that of any interested party which, even when not requested to provide information, failsto make
itself known to the investigating authority so that it can be examined individually. We are mindful of the fact that
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initiation, is requested to provide information or is sent a questionnaire, but does not respond and does not
take part in the investigation, we consider that Article 6.8 of the AD Agreement would clearly alow the
authority to usethe factsavailable. However, and for the same reasons as set forth above, we are of the view
that a rule which provides for the use of the highest margin based on the facts available in each case of a
failure to appear is not consistent with the requirement that the facts used to replace the missing data should
be the best and most appropriate information available. To indiscriminately require the use of the highest
margin even if completely unrelated to the exporter which failed to appear, does, in our view, not comply with
this requirement. We thus find that Article 64.1 of the Act isinconsistent with Article 6.8 and paragraphs 1,
3, 5and 7 of Annex Il of the AD Agreement.

7.240 Finaly, Article 64.111 of the Act requires the application of the highest margin based on the facts
available to producers which did not export during the period of investigation.

7.241 Once again, and assuming arguendo that a margin of dumping for non-shipping exportersisgoverned
by the terms of Article 6.8 of the AD Agreement *2we are of the view that the problem with Article 64.111 of
the Act consists of the indiscriminate requirement to use the highest margin based on the facts available rather
than the margin that results from the use of the best information available. In effect, Article 64 of the Act
does not simply provide for the use of facts available in order to calculate a margin of dumping for the non-
shipping exporter. It rather requires that for all non-shipping exporters, regardless of the circumstances of
the case, the highest margin found on the basis of the facts available is to be applied to such non-shipping
exporters. For the reasons set forth above, we are of the view that such arule that requires the authority to
always apply the highest margin is inconsistent with Article 6.8 and paragraphs 1, 3, 5 and 7 of Annex Il of
the AD Agreement.

7.242 In sum, and for the reasons set forth above, we find that Article 64 of the Act which requires the
authority to determine "a countervailing duty on the basis of the highest margin of price discrimination or
subsidization" obtained from the facts available in the three situations described in Article 64 of the Act to be
inconsistent with Article 6.8 of the AD Agreement and paragraphs 1, 3 5 and 7 of Annex Il of the
AD Agreement, and Article 12.7 of the SCM Agreement.?*® In light of our findings, we do not consider it
necessary for the resolution of this dispute to make any rulings on the US claims with regard to violations of
Article 9.3, 9.4, 9.5 of the AD Agreement, and Article 19.3 of the SCM Agreement.

Article 64 of the Act was revised following the conclusion of therice investigation and that thisinvestigation can
thus not be considered as evidence of the application of Article 64 of the Act. Neverthel ess, Mexico does not contest
that the category of "producers that fail to appear” in Article 64.1 of the Act isto be understood to cover all foreign
producers or exportersthat do not provide information, irrespective of the fact that no effort was undertaken by the
authority to contact such exporters and to inform them of the information required for the determination. According
to Mexico, the investigating authority is not required to take an active approach, and complies with all the obligations
under the AD Agreement by providing questionnaires to the exporters or foreign producerslisted in the application
and to those that come forward out of their own initiative because they have learned about the initiation. As we
stated earlier, we are of the view, that an investigating authority which failsto ensure that all interested partiesare
given notice of the information that is required of them and ample opportunity to present all evidence they consider
relevant to their case, is not entitled to make determinations on the basis of the facts available. In our view, such
exporters cannot be considered to have failed to provide necessary information, since they were never properly
informed of the information they were requested to provide.

%12 See footnote 158.

3 For the reasons given in paras. 7.224 and 7.225, we reject the Mexican defence on the basis of the direct
effect of international agreementsin Mexican law.
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3. Claim 16: Article 68 of Mexico's Foreign Trade Act is inconsistent "as such" with
Articles5.8, 9.3, and 11.2 of the AD Agreement and Articles 11.9 and 21.2 of the
SCM Agreement

@ Arguments of the Parties
) United Sates

7.243 The United States argues that Article 68 of the Act requires the investigating authority to conduct
reviews of fina anti-dumping and countervailing measures with respect to companies that were found not to
have been dumping or not to have received countervailable subsidies during the original period of investigation.
The United States submits that thisis clearly inconsistent with the explicit requirement of Article 5.8 of the
AD Agreement and 11.9 of the SCM Agreement to terminate the investigation immediately in case no margin
of dumping or countervailable subsidy was found to exist.

7.244  |n addition, the United States argues that Article 68 of the Act isinconsistent with the AD and SCM

Agreement as it requires exporters or producers requesting areview to demonstrate that the sales during the
review period were "representative”, while no such additional requirement for obtaining a review exists in
Articles 9.3 and 11.2 of the AD Agreement and 21.2 of the SCM Agreement. In the view of the United
States, these provisions do not permit the introduction of such an additional requirement. The United States
therefore submits that by requiring the authority to deny areview unless a party demonstrates that its exports
were "representative”, Article 68 of the Act is inconsistent as such with the AD Agreement and the SCM

Agreement.

(i) Mexico

7.245 Mexico rejectsthe US alegations of inconsistency of Article 68 of the Act with Articles 5.8, 9.3 and
11.2 of the AD Agreement and Articles 11.9 and 21.2 of the SCM Agreement. First, Mexico argues that
Article 5.8 of the AD Agreement and 11.9 of the SCM Agreement do not apply to reviews but only to original
investigations. Mexico therefore considers that the US argument that Article 68 of the Act violates Articles
5.8 of the AD Agreement and 11.9 of the SCM Agreement in subjecting to administrative reviews exporters
for whom no margin of dumping or subsidization was determined iswithout merit since the allegedly infringed
Articles do not even apply in the case of reviews. Furthermore, Mexico is of the view that Article 5.8 of the
AD Agreement and Article 11.9 of the SCM Agreement do not require the exclusion of an exporter from the
measure and therefore from being subjected to reviews simply because no margin of dumping was established
in the origina investigation. According to Mexico, Article 3.3 of the AD Agreement and 15.3 of the
SCM Agreement clearly show that an investigation is only to be terminated in case the margin of dumping
calculated on a country-wide basisrather than afirm-specific basisis below de minimis Inany case, Mexico
is of the view that a review does not imply the imposition of a duty and thus does not negatively affect the
exporters concerned. Such reviews are thus similar to those provided in Article 9.3.1 of the AD Agreement
concerning the determination of final liability for payment of anti-dumping duties.

7.246 Mexico further submitsthat Article 68 of the Act does not impose a " representativeness' requirement
as acondition for the investigating authority to conduct reviews such as those provided for in Article 21.2 of
the SCM Agreement and Articles 9.3 and 11.2 of the AD Agreement. According to Mexico, there are no clear
provisions in the AD Agreement or SCM Agreement as to the procedures for conducting administrative
reviews and new exporter reviews, and the "representativeness’ requirement of Article 68 of the Act ismerely
a means of ascertaining that the export volumes reported in administrative review or new shipper reviews
reflect normal volumesthat are representative of the sales policies of exporters seeking such reviews. Mexico
assertsthat an exporter is not required to show "representative volume of sales" in order to obtain the initiation
of areview, but that an interested party will need to demonstrate such representativenessin order to be ableto
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determine a margin of dumping for that party.** In any case, according to Mexico, the United States failsto
demonstrate that such arequirement is a sine qua non requirement for the initiation of such reviews.?*

7.247 Finally, Mexico submitsthat, in any case, by virtue of Article 133 of its Constitution, treaties such as
the WTO Agreements are self-executing and automatically applicable in Mexican law, and as Article 2 of the
Act makes clear, the Act will beimplemented in amanner which is congruent with the provisions of the WTO
Agreements. According to Mexico, the Act thus does not mandate any WTO inconsistent action.

(b) Analysis

7.248 TheUnited States makes two claims concerning Article 68 of the Act. First, the United States argues
that by subjecting exportersfor which the original investigation showed a margin of dumping or subsidization
below de minimisto administrative reviews, Article 68 of the Act is inconsistent with Article 5.8 of the AD
Agreement and 11.9 of the SCM Agreement. Second, the United States submits that by requiring exporters
reguesting areview to show that their volume of sales during the review period was representative, Article 68
of the Actisin breach of Articles9.3 and 11.2 of the AD Agreement and Article 21.2 of the SCM Agreement.

24 Mexico First Answers to Questions, question 31.
215 Mexico assertsthat thisis clear from arecent review on imports of dessert apples from the United States
(Exhibit MEX-13).
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7.249  Wewill first examine the US claim of violation of Article 5.8 of the AD Agreement and Article 11.9 of
the SCM Agreement. Article 5.8 of the AD Agreement provides as follows**®:

5.8 An application under paragraph 1 shall be rejected and an investigation shall be
terminated promptly as soon as the authorities concerned are satisfied that there is not
sufficient evidence of either dumping or of injury to justify proceeding with the case. There
shall be immediate termination in cases where the authorities determine that the margin of
dumping is de minimis, or that the volume of dumped imports, actual or potential, or the
injury, is negligible. The margin of dumping shall be considered to be de minimisif this
marginislessthan 2 per cent, expressed as a percentage of the export price. The volume of
dumped imports shall normally be regarded as negligible if the volume of dumped imports
from a particular country isfound to account for less than 3 per cent of imports of thelike
product in the importing Member, unless countries which individually account for less than
3 per cent of the imports of the like product in the importing Member cdlectively account
for more than 7 per cent of imports of the like product in the importing Member.

7.250 Inturn, Article 68 of the Act in pertinent part provides as follows:

Final countervailing duties shall be reviewed annually at the request of a party or ex officio
by the Ministry at any time, as shall imports from producers for whom no positive margin of
price discrimination or subsidization was determined in the investigation. . .

7.251 Article 68 of the Act thus requiresthe review of producers for which during the original investigation
it was determined that they had not been engaged in dumping practices or had not received any subsidies. In
our view, and for the reasons set forth above when discussing the US claims concerning the inclusionin the
Anti-dumping measures on rice of the two exporters found not to have been dumping during the period of
investigation, we find that Article 5.8 of the AD Agreement requires the termination of the investigation with
regard to such exporters found not to have been dumping above de minimislevels, and requires that such
exporters be excluded from the measures imposed. The logical consequence of such an exclusion of

producers found not to have been dumping isthat they can not subsequently be subjected to administrative or
changed circumstances reviews. While we agree with Mexico that the specific requirements concerning
de minimisdo not apply in the case of reviews of the dutiesimposed, this does not imply that Article 68 of the
Act dealing with reviews cannot be inconsistent with Article 5.8 of the AD Agreement insofar asit imposes
the review of measures with regard to producers to which such measures should not have been applied in the
first place. The possibility of reviewing the zero per cent duty margin imposed an such non-dumping
exporters also reveal s the important meaning of the imposition of such azero per cent duty which, in spite of
its appearance, does not equal the termination of the investigation as required by Article 5.8 of the
AD Agreement. Wethereforefind that Article 68 of the Act isas such inconsistent with Article 5.8 of the AD

Agreement. For the same reasons, mutatis mutandis Article 68 of the Actisin breach of Article 11.9 of the
SCM Agreement.

7.252 The second claim of the United States with regard to Article 68 of the Act concerns the consistency
with Article 9.3 and 11.2 of the AD Agreement and 21.2 of the SCM Agreement of the "representativeness'
requirement which, according to the United States, isimposed by Article 68 of the Act. Article 68 of the Act
in pertinent part reads as follows:

218 Article 11.9 of the SCM Agreement provides as follows:

119 An application under paragraph 1 shall be rejected and an investigation shall be
terminated promptly as soon as the authorities concerned are satisfied that there is not sufficient
evidence of either subsidization or of injury to justify proceeding with the case. There shall be
immediate termination in cases where the amount of a subsidy isde minimis, or wherethevolume
of subsidized imports, actual or potential, or the injury, is negligible. For the purpose of this
paragraph, the amount of the subsidy shall be considered to be de minimisif the subsidy isless
than 1 per cent ad valorem.
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The party requesting areview shall satisfy the Ministry that the volume of exportsto Mexico
during the review period is representative.?*’

7.253 We consider that Article 68 of the Act clearly imposes as a requirement to obtain an administrative,
i.e. duty assessment review, or a changed circumstances review a showing by the party requesting such
reviews that its volume of exportsto Mexico during the review period was representative. Article 68 of the
Act, by using such mandatory wording that the party requesting such reviews "shall satisfy" the Ministry
leaveslittleto be desired in terms of clarity of what isrequired of aparty requesting reviews. In fact, Mexico
confirmed as much in its answer to a question from the panel, when it stated that an exporter is not required
to show arepresentative volume of salesin order to obtain theinitiation of areview, but that "in the course of
areview, an interested party will need to demonstrate such representativenessin order to be ableto determine
amargin of dumping for that party".?*® In other words, we understand Mexico to confirm that while a
review may beinitiated without a showing of representativeness, the dutieswill not be reviewed for any party
that fails to satisfy the authority that the volume of exports during the review period was representative. We
do not consider meaningful the distinction drawn by Mexico between the right to obtain the initiation of a
review and the right to have the duties reviewed, as an initiation of review without chance of success because
of afailure to demonstrate representative volume of exports is meaningless.

7.254 The question before usisthus whether such arequirement to show representative volume of exports
is consistent with Article 9.3 and 11.2 of the AD Agreement and 21.2 of the SCM Agreement.

7.255 Article 9.3 of the AD Agreement provides as follows:

9.3 The amount of the anti-dumping duty shall not exceed the margin of dumping as
established under Article 2.

9.3.1 Whentheamount of the anti-dumping duty is assessed on aretrospective basis, the
determination of the final liability for payment of anti-dumping duties shall take place as soon
as possible, normally within 12 months, and in no case more than 18 months, after the date
on which arequest for afinal assessment of the amount of the anti-dumping duty has been
made.®® Any refund shall be made promptly and normally in not more than 90 days
following the determination of final liability made pursuant to this sub-paragraph. In any
case, where arefund is not made within 90 days, the authorities shall provide an explanation
if so requested.

9.3.2 When the amount of the anti-dumping duty is assessed on a prospective basis,
provision shall be made for aprompt refund, upon request, of any duty paid in excess of the
margin of dumping. A refund of any such duty paid in excess of the actua margin of
dumping shall normally take place within 12 months, and in no case more than 18 months,
after the date on which a request for arefund, duly supported by evidence, has been made
by an importer of the product subject to the anti-dumping duty. The refund authorized
should normally be made within 90 days of the above-noted decision.

9.3.3 In determining whether and to what extent a reimbursement should be made when
the export price is constructed in accordance with paragraph 3 of Article 2, authorities
should take account of any change in normal value, any change in costs incurred between
importation and resale, and any movement in the resale price which is duly reflected in
subsequent selling prices, and should calculate the export price with no deduction for the
amount of anti-dumping duties paid when conclusive evidence of the above is provided.

27 See Mexico’s 2003 WTO Notification (G/ADP/N/IU/MEX/1/Suppl.2), at page 9. The equivalent Spanish
text reads: “La solicitante de una revisién debera demostrar ante la Secretaria que el volumen de las exportaciones
realizadas a México durante el periodo de revisién es representativo.” Id. (Spanish) at page 10.

218 Mexico First Answers to Questions, question 31.
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20It is understood that the observance of the time-limits mentioned in this subparagraph and in
subparagraph 3.2 may not be possible where the product in question is subject to judicial review
proceedings.

7.256 Article 11.2 of the AD Agreement provides that:

11.2  Theauthorities shall review the need for the continued imposition of the duty, where
warranted, on their own initiative or, provided that a reasonable period of time has elapsed
since theimposition of the definitive anti-dumping duty, upon request by any interested party
which submits positive information substantiating the need for areview.?! Interested parties
shall havetheright to request the authorities to examine whether the continued imposition of
the duty is necessary to offset dumping, whether the injury would be likely to continue or
recur if the duty were removed or varied, or both. If, as aresult of the review under this
paragraph, the authorities determine that the anti-dumping duty is no longer warranted, it
shall be terminated immediately.?*°

“A determination of final liability for payment of anti-dumping duties, as provided for in
paragraph 3 of Article 9, does not by itself constitute a review within the meaning of this Article.

7.257 It is clear that these provisions do not as such require a showing of representativeness of sales
volumesin order for aduty to bereviewed. With regard to duty assessment or administrative reviews Article
9.3 of the AD Agreement clearly states that the amount of the anti-dumping duty shall not exceed the margin
of dumping as established under Article 2. Therefore, Article 9.3.2 states that provision shall be made for a
prompt refund, upon request, of any duty paid in excess of the margin of dumping. The only condition
imposed by Article 9.3.2 is that a request for refund shall be duly supported by evidence. In our view, the
"evidence" referred to in this context of determining find liability for the product relates to the information
required to determine amargin of dumping in line with Article 2 of the AD Agreement, i.e. norma value and
export price information. Article 9.3 thus does not require the exporters concerned to first demonstrate that
the sales made during the review period were "representative” in order for the authority to be obliged to review
the duties and refund the duties paid in excess of the margin of dumping. Neither does Article 2 of the AD
Agreement provide that the number of export sales of an exporter has to be "representative" for the authority
to be able to determine a margin of dumping for this exporter. It would in our view be inconsistent with the
Agreement to refuse to refund the duties paid in excess of the margin of dumping, because only a small

number of such export sales weremade. Article 9.3.2 of the AD Agreement requires that any duty paid in
excess of the margin of dumping is to be refunded, and the number of export sales is thus completely
irrelevant in this respect. We therefore conclude that no such requirement can be imposed on the exporter
when it is requesting the refund of the duties paid in excess of the margin of dumping through an

administrative review.

7.258 With regard to changed circumstances review, Article 9.3 and 11.2 of the AD Agreement similarly
does not include a requirement of "representativeness’ in order for the exporter to be entitled to request a
changed circumstancesreview. The only requirementsimposed by Article 11.2 of the AD Agreement on the

29 Article 21.2 of the SCM Agreement similarly provides as follows:

212 The authorities shall review the need for the continued imposition of the duty, where
warranted, on their own initiative or, provided that areasonable period of time has elapsed since
the imposition of the definitive countervailing duty, upon request by any interested party which
submits positive information substantiating the need for areview. Interested parties shall havethe
right to request the authorities to examine whether the continued imposition of the duty is
necessary to offset subsidization, whether the injury would be likely to continue or recur if the
duty were removed or varied, or both. If, as a result of the review under this paragraph, the
authorities determine that the countervailing duty is no longer warranted, it shall be terminated
immediately.
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request by an exporter for such a review are that a reasonable period of time has lapsed, and that the
interested party requesting the review submits positive information substantiating the need for areview. As
the second sentence of Article 11.2 of the AD Agreement makes clear, such positive information relates to
whether the continued imposition of the duty is necessary to offset dumping, whether the injury would be
likely to continue or recur if the duty were removed or varied, or both. If those conditions are met, Article
11.2 of the AD Agreement stipulates that the authorities shall review the need for the continued imposition of
the duty. In our view, Article 11.2 of the AD Agreement thus requires an authority to review the need for the
continued imposition of the duty in case these two requirements are met.

7.259 Article 68 of the Act requires as a rule that each time an interested party is unable to show that
volume of exports during the review period was representative, such a review isto be denied. Thisin our
view is inconsistent with the Agreement. Under a changed circumstances review of Article 11.2 of the
AD Agreement, the authority examines whether there is continued need for the measure and whether the duty
isto be varied or removed. A situation could be envisaged where the positive information substantiating the
need for areview that the interested party is to adduce in support of its request relates only to its domestic
sales and the normal value side of the dumping margin. A possible example could be a case where an exporter
requests a review based on an important and dramatic drop in the normal value for the product due to a
change in the cost structure of the company for example. Thiswill have an obvious effect on the dumping
margin and may thus warrant a review that leads to the duty being removed or varied. The change in
circumstances is unrelated to export side of the equation. An interested party is entitled to a changed
circumstancesreview under Article 11.2 of the AD Agreement and 21.2 of the SCM Agreement, if it submits
positive information substantiating the need for a review. What such positive information relates to will
depend from case to case, and such positive information does not, in our view, necessarily include that a
representative number of exports sales were made. We consider that by requiring the authority to reject a
review each time the volume of export sales was not representative, even in cases where the change in
circumstances is unrelated to the export price, Article 68 of the Act requires the authority to reject reviewsin
amanner which is inconsistent with Article 11.2 of the AD Agreement.?®

7.260 We therefore find that by imposing this additional requirement that interested parties requesting a
review are required to always satisfy the authority that the volume of the export sales was representative,
Article 68 of the Act is as such inconsistent with Articles 9.3 and 11.2 of the AD Agreement and,
mutatis mutandis, Article 21.2 of the SCM Agreement.?**

#9\\e acknowledge that the representativeness of the export sales can in certain situations be arelevant
factor in determining whether it is appropriate to remove or vary the duty. A showing of such representativeness
may thus be requested as part of the "positive information substantiating the need for a review" whichisto be
submitted by the interested party requesting the review. Whether that is so will depend on the circumstances of each
case. Inour view, therule of Article 68 of the Act fails to take these specific circumstances into account.

1 For the reasons set forth in paras. 7.224 and 7.225, we reject Mexico's defence based on the direct effect of
international treatiesin Mexican law.
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4, Claim 17: Article 89D of Mexico's Foreign Trade Act is inconsistent "as such” with
Article 9.5 of the AD Agreement and Article 19.3 of the SCM Agreement

@ Arguments of the Parties
(i) United Sates

7.261 The United States asserts that Article 89 D of the Act restricts the ability of interested parties to
obtain expedited reviewsin amanner which isinconsistent with Article 9.5 of the AD Agreement and Article
19.3 of the SCM Agreement. According to the United States, Article 89D of the Act requires a producer to
demonstrate that the volume of exports during the review period was "representative”, while no such
requirement exists in Articles 9.5 of the AD Agreement and 19.3 of the SCM Agreement. In addition, under
the Act such expedited reviews are available to producers only, while the AD Agreement and the SCM

Agreement provide for such reviews for both producing and non-producing exporters.

(i) Mexico

7.262 Mexicoarguesthat Article 89D of the Act isnot inconsistent with Article 9.5 of the AD Agreement or
Article 19.3 of the SCM Agreement. First, Mexico is of the view that even if Articles 9.5 of the AD

Agreement and 19.3 of the SCM Agreement do not do so expressly, it isin light of the context and purpose of
these provisions only logical that the authorities require that the review be based on a representative amount of
exports, as only this will enable the authorities to conduct an adequate price comparison. Second, Mexico
assertsthat although Article 89D of the Act mentions only "producers’, the text of Article 89D of the Act has
to be read in combination with the WTO Agreements themselves. Mexico assertsthat Article 89D of the Act
confers aright to a new shipper review under certain circumstances to both producers and exporters asis
evidenced by the resolution initiating the new shipper procedure concerning imports of apples from the United
States, paragraphs 3 and 32 of which show that the new shipper review was initiated at the request of an
exporting firm which was a trading enterprise.??> Moreover, Mexico argues, Article 47 of the Act's

Regulations also allows new shipper reviews for non-producing enterprises, i.e. enterprises devoted solely to
exportation.

7.263 Finally, Mexico submitsthat, in any case, by virtue of Article 133 of its Constitution, treaties such as
the WTO Agreements are self-executing and automatically applicablein Mexican law, and as Article 2 of the
Act makes clear, the Act will beimplemented in amanner which is congruent with the provisions of the WTO
Agreements. According to Mexico, the Act thus does not mandate any WTO inconsistent action.

(b) Analysis
7.264 The US claim concerns Article 89D of the Act which provides as follows:

Article 89D — Producers of goods subject to a final countervailing duty who exported no
such goods during the period under investigation in the proceedings that gave rise to such
duty may request the Ministry to initiate a procedure for new exporters with a view to
assessing individual margins of price discrimination, provided that:

l. Their exports to the national territory of the goods subject to countervailing duties
were subsequent to the period under investigation in the proceedings that gave rise to the
countervailing duty. Therequesting party shall satisfy the Ministry that the volume of
exports during the period of review is representative; and

22 Mexico Second Submission, para. 230. Exhibit MEX — 12.
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. They show that they are not related in any way to the producers or exportersin the
exporting country determined to be subject to a specific countervailing duty. (emphasis
added)

7.265 According to the United States Article 89D of the Act provides for a requirement of
"representativeness’ that is not provided for by Article 9.5 of the AD Agreement or 19.3 of the
SCM Agreement. Article 9.5 of the AD Agreement provides as follows:

If a product is subject to anti-dumping dutiesin an importing Member, the authorities shall
promptly carry out areview for the purpose of determining individual margins of dumping
for any exporters or producers in the exporting country in question who have not exported
the product to the importing Member during the period of investigation, provided that these
exporters or producers can show that they are not related to any of the exporters or

producers in the exporting country who are subject to the anti-dumping duties on the
product. Such areview shall beinitiated and carried out on an accelerated basis, compared
to normal duty assessment and review proceedings in the importing Member. No

anti-dumping duties shall be levied on imports from such exporters or producers while the
review is being carried out. The authorities may, however, withhold apprai sement and/or
request guaranteesto ensure that, should such areview result in a determination of dumping
in respect of such producers or exporters, anti-dumping duties can be levied retroactively to
the date of the initiation of the review.

7.266 Inour view, thisprovision clearly does not subject the right to an expedited new shipper review to a
showing of a"representative" volume of export sales as does Article 89D of the Act. Article 9.5 of the AD
Agreement provides that the authorities shall promptly carry out a review, provided that the exporters or
producers who have not exported the product subject to a duty during the period of investigation can show
that they are not related to any of the exporters or producers in the exporting country who are subject to the
anti-dumping duties on the product. In sum, in case a producer or exporter which (i) has not exported the
product to the country concerned during the period of investigation and (ii) is not related to an exporter or
producer already subject to the duty requests a new shipper review, the authority is required to promptly
carry out such areview. Article 89 D of the Act on the other hand provides that an exporter may request an
expedited review in case it (i) has not exported during the period of investigation, (ii) is not related to an
exporter or producer that is already subject to a duty, and (iii) can demonstrate that the volume of exports
during the review period isrepresentative. We consider that to the extent that Article 89 D of the Act subjects
the entitlement to a prompt review to a showing of representative volumes of export sales, it isinconsistent
with Article 9.5 of the AD Agreement, which does not allow an authority to deny arequest for reasons other
than the two mentioned above and explicitly set forth in Article 9.5 of the AD Agreement.

7.267 Article 19.3 of the SCM Agreement provides as follows:

19.3 When a countervailing duty is imposed in respect of any product, such
countervailing duty shal be levied, in the appropriate amounts in each case, on a
non-discriminatory basis on imports of such product from all sources found to be subsdized
and causing injury, except as to imports from those sources which have renounced any
subsidies in question or from which undertakings under the terms of this Agreement have
been accepted. Any exporter whose exports are subject to a definitive countervailing duty
but who was not actually investigated for reasons other than arefusal to cooperate, shall be
entitled to an expedited review in order that theinvestigating authorities promptly establish an
individua countervailing duty rate for that exporter.

7.268 Article 19.3 of the SCM Agreement thus similarly provides for the right to an expedited review of an
exporter whose exports are subject to a definitive duty but who was not actualy investigated for reasons
other than arefusal to cooperate. Article 19.3 of the SCM Agreement does not subject thisright to any other
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conditions than the fact that the exporter's product is subject to a definitive duty and that he was not actually
investigated for reasons other than arefusal to cooperate. For reasons, similar to those expressed earlier, we
consider that Article 89 D of the Act isinconsistent with Article 19.3 of the SCM Agreement asit imposes an
additiona requirement not provided for in Article 19.3 of the SCM Agreement for the exportersto be entitled
to an expedited review. The mandatory language of Article 89 D of the Act inevitably impliesthat an authority
will reject arequest for an expedited review by an exporter whose product is subject to a countervailing duty
but who was not actually investigated for areason other than arefusal to cooperate in case no representative
volume of export sales were made during the period of review which isinconsistent with the clear obligation
in Article 19.3 of the SCM Agreement to provide for such reviews in such circumstances.

7.269 We therefore find that Article 89D of the Act is as such inconsistent with Article 9.5 of the
AD Agreement and Article 19.3 of the SCM Agreement.?*® In light of our findings, we do not consider it
necessary for the resolution of this dispute to consider the US arguments based on the fact that Article 89 D
of the Act only talks about producers, while Article 9.5 of the AD Agreement entitles both exporters and
producersto an expedited review. Inany case, we note that Mexico clarified that it is of the view that the use
of the term producers does not imply that exporters are not similarly entitled to such reviews.?** 2%

5. Claim 18: Article 93V of Mexico's Foreign Trade Act is inconsistent "as such" with
Article 18.1 of the AD Agreement and Article 32.1 of the SCM Agreement

(@ Arguments of the Parties
(i) United Sates

7.270 TheUnited States arguesthat Article 93V of the Act providesfor the imposition of finesfor importers
which enter products subject to anti-dumping or countervailing duty investigations while such investigations
areunderway. This, according to the United States, is a specific action against dumping or against subsidies
which isnot provided for by the AD or SCM Agreement and istherefore inconsistent with Articles 18.1 of the
AD Agreement and 32.1 of the SCM Agreement. The United States submitsthat thereisa"clear, direct and
unavoidable connection” between the determination that the constituent elements of dumping or subsidization
exist and the imposition of afine under Article 93V of the Act. Intheview of the United States, it istherefore
a"specific action” relating to dumping or subsidization, whichis"against" dumping/subsidization since it has
an adverse bearing on dumping or subsidization and creates an incentive to terminate such practices. Asthe
fines envisaged under Article 93 V of the Act congtitute a "specific action against dumping/subsidization”

which is not contemplated in the AD and SCM Agreement, as it does not take the form of a definitive anti-
dumping duty, a provisional measure or price undertaking, Article 93V of the Act isinconsistent with Article
18.1 of the AD Agreement and Article 32.1 of the SCM Agreement.??

3 For the reasons set forth in paras. 7.224 and 7.225, we reject Mexico's defence based on the direct effect of
international treatiesin Mexican law.

4 1n support of its statement, Mexico submitted a resolution initiating the new shipper procedure
concerning imports of apples from the United States, paragraph 3 and 32 of which show that the new shipper review
was initiated at the request of an exporting firm which was atrading enterprise rather than a producer of the subject
product. Mexico Second Submission, para. 230. Exhibit MEX — 12.

5 Mexico First Answers to Questions, question 33.

% The United States refers to a detailed discussion of the meaning of a "specific action against
dumping/subsidization” in the report of the Appellate Body in the US— Offset Act (Byrd Amendment) case pares 224
-269.
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(i) Mexico

7.271 Mexico submits that the United States failed to establish any violation with the AD Agreement or the
SCM Agreement of this provision of the Mexican law which hasto be read in light of Mexico's internationa
obligations under the WTO Agreements. In addition, the United States failed to adduce evidence of the
interpretation of this provision by the domestic courts and the doctrine, or its application by the authorities. In
the absence of such proof, the law has to be assumed to be consistent with Mexico’s obligations under the
WTO Agreements. In addition, Mexico asserts that Article 93V of the Act does not oblige Economia to
impose fines but merely authorises it to do so. Article 93V of the Act is therefore not as such inconsistent
with Articles 18.1 of the AD Agreement and 32.1 of the SCM Agreement.

7.272  Findly, Mexico submitsthat, in any case, by virtue of Article 133 of its Constitution, treaties such as
the WTO Agreements are self-executing and automatically applicablein Mexican law, and as Article 2 of the
Act makes clear, the Act will beimplemented in a manner which is congruent with the provisions of theWTO
Agreements. According to Mexico, the Act thus does not mandate any WTO inconsistent action.

(b) Analysis

7.273 The US claim concerns the consistency of Article 93 V of the Act with Articles 18.1 of the
AD Agreement and 32.1 of the SCM Agreement. Article 93V of the Act provides in pertinent part that:

It shall be the responsibility of the Ministry to punish the following infringements:

V) Importation, once the investigation is under way, of identical or like goods in
significant quantities, as compared to total imports and domestic production, within a
relatively short period, when in the light of the timing and the volume of the imports and
other circumstances such imports are considered likely to undermine the remedial effect of
the countervailing duty: by afine equivaent to the amount resulting from the application of
the final countervailing duty to the imports entered for up to five months following the date
of initiation of the investigation. This penaty shall only be applied once the Ministry has
issued the resolution determining the final countervailing duties. . .

7.274 Article 18.1 of the AD Agreement in turn provides that:

18.1  No specific action against dumping of exports from another Member can be taken
except in accordance with the provisions of GATT 1994, asinterpreted by this Agreement.?

2
4This is not intended to preclude action under other relevant provisions of GATT 1994, as
appropriate.

7.275 Article 32.1 of the SCM Agreement similarly provides as follows:

32.1  No specific action against a subsidy of another Member can be taken except in
accordance with the provisions of GATT 1994, as interpreted by this Agreement.>®

56Thi sparagraph is not intended to preclude action under other relevant provisions of GATT 19%,
where appropriate.

7.276 Inour view, the only specific action against dumping that isin accordance with the provisions of the
GATT 1994 as interpreted by the AD Agreement are those set forth in the AD Agreement and consist of
definitive anti-dumping duties, provisional measures and price undertakings.?>’ The same holds true for

7 We find support for this view in the Appellate Body Report in the US— 1916 Act case in which the
Appellate Body found that Article VI of the GATT 1994, in particular Article VI:2, read in conjunction with the
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specific action against a subsidy, for which the SCM Agreement provides as the only remedies theimposition
of definitive countervailing duties, provisional measures or an undertaking. It is clear therefore that the
imposition of afineis not permitted in case it can be demonstrated that it is imposed as a specific action
against dumping or subsidization.

7.277 Theimportant question for us to answer remains whether Article 93V of the Act isa specific action
against dumping or subsidization such that the imposition of fines would be inconsistent with Article 18.1 of
the AD Agreement and 32.1 of the SCM Agreement. We concur with the following view expressed by the
Appellate Body in the US— CDSOA 2000 case:

"Accordingly, a measure that may be taken only when the constituent elements of dumping
or asubsidy are present, isa"specific action” in response to dumping within the meaning of
Article 18.1 of the Anti-Dumping Agreement or a "specific action” in response to
subsidization within the meaning of Article 32.1 of the SCM Agreement. In other words,
the measure must be inextricably linked to, or have astrong correlation with, the constituent
elements of dumping or of a subsidy. Such link or correlation may, asin the 1916 Act, be
derived from the text of the measure itself."??®

7.278 Inour view, theimposition of finesunder Article 93V of the Act isinextricably linked to, and strongly
correlated with, a determination of dumping, as defined in Article VI:1 of the GATT 1994 and in the Anti-
Dumping Agreement, or a determination of a subsidy, as defined inthe SCM Agreement. Article 93V of the
Act providesfor the possibility to imposefinesin case (i) aproduct identical or similar to the subject product
isbeing imported; (ii) after the investigation has been initiated; (iii) in significant quantities within arelatively
short period of time; and (iv) such imports are likely to undermine the remedial effect of the countervailing
duty. Thelevel of the fine is determined by the amount of the final duty. Such fines may only be imposed
following afinal determination and may be applied to imports that entered the country for up to five months
following the date of initiation of the investigation. As the text of Article 93V of the Act clearly shows,

importers may be fined only once anti-dumping duties or countervailing duties have been imposed, and the
finesmay be collected only pursuant to an anti-dumping duty order or countervailing duty order. In addition,
and as an anti-dumping duty order or a countervailing duty order can be imposed only following a

determination of dumping or subsidization respectively, we consider that there is a clear, direct and

unavoidable connection between the determination of dumping and subsidization and the imposition of fines
under Article 93 V of the Act. In sum, we consider that Article 93V of the Act fines may be imposed only
following adetermination that the constituent elements of dumping or subsidization are present, and such fines
therefore congtitute a " specific action™ related to dumping or a subsidy within the meaning of Article 18.1 of
the AD Agreement and of Article 32.1 of the SCM Agreement. In addition, we find that by threatening to
impose fineson anyone importing the product subject to an anti-dumping investigation, Article 93V of the Act

AD Agreement, limitsthe permissible responses to dumping to definitive anti-dumping duties, provisional measures
and price undertakings:
"137.  As we have concluded above, Article VI of the GATT 1994 and the Anti-Dumping
Agreement apply to "specific action against dumping". Article VI, and, in particular, Article VI2,
read in conjunction with the Anti-Dumping Agreement, limit the permissible responses to
dumping to definitive anti-dumping duties, provisional measures and price undertakings.
Therefore, the 1916 Act isinconsistent with Article VI:2 and the Anti-Dumping Agreement tothe
extent that it provides for "specific action against dumping" in the form of civil and criminal
proceedings and penalties.
138. With the caveat that Article VI:2 must be read together with the relevant provisions of the
Anti-Dumping Agreement, we, therefore, agree with the conclusion of the Panel that:
... by providing for the imposition of fines or imprisonment or for the recovery of treble damages,
the 1916 Act violates Article VI:2 of the GATT 1994. "
Appellate Body Report, US— 1916 Act, paras. 137 — 138, footnote omitted.
8 pppellate Body Report, US— Offset Act (Byrd Amendment), para. 239.
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clearly provides for a specific action against dumping or subsidization which is not provided for in the AD or
SCM Agreement.

7.279 Infact we note that Mexico doesnot appear to argue the contrary but submitsthat Article 93V of the
Act does not require the authority to impose such fines but merely authorises it do so. We do not consider
this argument to be convincing. When a law like the Act provides that it "shall be the responsibility of the
Ministry to punish the following infringements’,?%° it does more than just dividing competences among the
government, but rather stipulates that fines are to be imposed in case the conditions of Article 93V of the Act
are met and that it is up to the Ministry of Economy responsible also for the conduct of anti-dumping and
countervailing duty investigations to impose such fines.

7.280 For the reasons set forth above, we conclude that Article 93V of the Act isinconsistent with Article
18.1 of the AD Agreement and 32.1 of the SCM Agreement.?° %3

6. Claim 19: Articles 68 and 97 of Mexico's Foreign Trade Act, and Section 366 of Mexico's
FCCP, areinconsistent "assuch" with Articles9.3, 9.5, and 11.2 of the AD Agreement, and
Articles 19.3 and 21.2 of the SCM Agreement

€)] Arguments of the Parties
(i) United Sates

7.281 The United States submits that Articles 68 and 97 of the Act, and Section 366 of Mexico's FCCP
preclude the authorities from conducting a review of anti-dumping or countervailing duties while ajudicia
review, either national or bi-national beforeaNAFTA panel isongoing. This, the United States submits, isin
clear violation of the entitlement to such reviews of the duties as set forth in Articles 9.3 of the AD Agreement
on adminigtrative reviews, 9.5 of the AD Agreement and 19.3 of the SCM Agreement on expedited reviews
and 11.2 of the AD Agreement and 21.2 of the SCM Agreement on changed circumstances reviews.*?

9 The Spanish original of the law reads: "Corresponde a la Secretaria sancionar las siguientes
infracciones: ...".

%0 For the reasons set forth in paras. 7.224 and 7.225, we reject Mexico's defence based on the direct effect of
international treatiesin Mexican law.

%1 1n fact we note that Article 93V of the Act appears to be aiming to remedy a situation of injury which is
difficult to repair caused by massive imports entering the country in arelatively short period of time following the
initiation of the investigation but prior to the imposition of any measures. A very similar situation is addressed in
Article 10.6 of the AD Agreement and Article 20.6 of the SCM Agreement which allow, under certain strict conditions,
for the retroactive application of duties even prior to the application of provisional measures in such cases as an
exception to the general rule of non-retroactive effect of duties. The retroactive application of dutiesis clearly a
specific action against dumping as explicitly provided for in the AD Agreement and the SCM Agreement. In light of
the fact that the fines of Article 93V of the Act operate in the same manner and its amount is limited to the amount of
the duty, such fines are obviously also a specific action against dumping or subsidization, but one not provided for
inthe AD Agreement or the SCM Agreement, and therefore inconsistent with Article 18.1 of the AD Agreament ad
Article 32.1 of the SCM Agreement. In any case, and even assuming arguendo that there really is no practical
difference between the retroactive application of anti-dumping or countervailing duties and the imposition of finesin
an equal amount, itisclear that Article 93 V of the Act allows for the imposition of such fines without imposing the
same requirements and conditions as are set forth in Article 10.6 of the AD Agreement and Article 20.6 of the
SCM Agreement. However, as no claims were made before us with regard to Article 10.6 of the AD Agreement and
Article 20.6 of the SCM Agreement, we do not need to make any rulingsin this respect.

%2 The United States submits as evidence of the operation of the challenged provisions of the Act aletter of
the investigating authority to a US Beef exporter in which the authority rejects this exporter's request for areview of
the duties on the basis of the fact that such duties were not considered definitive as the duties had been challenged
before a bi-national NAFTA panel. Exhibit US-20.
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7.282 The United States asserts that the harm is being exacerbated by the fact that Article 64 of the Act
requires Economia to impose the highest facts available margin on al exporters that did not receive an
individual margin of dumping. This implies that exporters which requested that an individual margin of
dumping be determined through an expedited review will not only have to wait until any possible judicid
review has been finalized, but will in the meantime be confronted with duties determined on the basis of the
highest facts available margin of dumping.

(i) Mexico

7.283 Mexico considers that the United States failed to discharge its burden of proof by not adducing
evidence on the alleged applicability of Section 366 of the FCCP to reviews of anti-dumping or countervailing
duties.?®® Furthermore, Mexico considers that Articles 68 and 97 of the Act which provide that the duties
only become definitiveif no review isongoing seek to ensure legal certainty. Therulethat no reviewswill be
undertaken until all legal challenges are over thus provides a guarantee for exporters which are not obliged to
pay any definitive duties until after such challenges are finalized, but may provide a guarantee of payment until

such time as the duty becomes definitive.?** With regard to the aleged inconsistency with Article 9.3.2 of the
AD Agreement, Mexico asserts that the authority will refund any duties paid in excess once the relevant
proceedings have been completed and the duties imposed in the investigation are regarded as being definitive,
and nothing in the challenged provisions states otherwise.

7.284 Asfar as new shippers are concerned, Mexico is of the view that the challenged provisions do not
preclude or expressly prohibit such new shipper reviews. In addition, Mexico considers that there is no
obligation under the AD/SCM Agreement that prohibits a Member from not initiating such a procedure while
challenge proceedings are under way. According to Mexico thereisno obligation toimmediately initiate such
aprocedure once an application has been made, but rather only to carry out such review promptly (inthe AD
Agreement) or expeditiously (in the SCM Agreement), onceinitiated. Therefore the provision that no review
for new shippers will be initiated until after a legal challenge is over, is not inconsistent with the AD

Agreement or the SCM Agreement.

7.285 Finally, Mexico submitsthat, in any case, by virtue of Article 133 of its Constitution, treaties such as
the WTO Agreements are self-executing and automatically applicablein Mexican law, and as Article 2 of the
Act makes clear, the Act will beimplemented in amanner which is congruent with the provisions of the WTO
Agreements. According to Mexico, the Act thus does not mandate any WTO inconsistent action.

(b) Analysis

7.286 The US claim concerns a challenge of Article 366 of the FCCP and Articles 68 and 97 of the Act.
Article 366 of the FCCP provide as follows:

The process will be suspended, when a decision cannot be reached until a resolution in
another matter is made, and in any other special case determined by the Law.

7.287 Werecall that Article 68 of the Act reads in pertinent part:

Final countervailing duties shall be reviewed annually at the request of aparty . . . as shal
imports from producers for whom no positive margin of price discrimination or
subsidization was determined in the investigation. . . .

7.288 Article 97 of the Act reads:

%3 Mexico considers relevant the fact that the evidence introduced by the United States in support of its
interpretation of the operation of the challenged provisions (Exhibit US-20) does not even mention Article 366 of the
FCCP.

%% Mexico First Submission, para. 302.
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Any interested party may, in respect of the resolutions and actionsreferred toin Article 94,
paragraph (V), choose to resort to the alternative dispute settlement mechanisms. . .. If
such mechanisms are chosen:

Il Only theresolution issued by the Ministry asaresult of the decision emanating from
the alternative mechanisms shall be considered final;

7.289 The United States arguesthat, in case ajudicia review of the measure is requested, before adomestic
or bi-national body, the challenged provisions require the authority to suspend all administrative, expedited and
changed circumstancesreviews. In essence Mexico confirmsthat the provisions operate in this manner, but
argues that this does not constitute a violation of any of the provisions alleged to have been violated. Mexico
mainly argues that as long as judicial review proceedings are ongoing, the duty has not become "definitive"

and hence no reviews have to be undertaken, as such reviews all relate to products subject to "definitive" anti
dumping or countervailing duties. The fact that this is the way the Mexican system works is further

evidenced by the letter of the investigating authority to a US exporter of beef which was requesting areview
of the anti-dumping duties, in which the authority rejected such request and stated the following:

"in conformity with Articles 68 of the FTA and 99, 100 and 101 of the Regulation, in order
to be able to request areview it is required that the determination subject of the review be
definitive, ...

In this particular case, the final determination on bovine meat and edible offals, published in
the Official Journal of 28 April 2000, is not of a definitive nature, as will be considered as
final only the determination of the Secretaria which results from the decision taken by the
mechanisms of alternative dispute resolution, in conformity with Article 97 Il of the
FTA".2%®

7.290 The question before usis thus whether aMember is permitted to reject request for reviews because
of the fact that judicial review proceedings have been initiated and for as long as such proceedings have not
beenfinalized. Article 68 of the Act dealswith administrative aswell as changed circumstancesreviews. The
obligations for Members with regard to such reviews are set forth in Articles 9.3 and 11.2 of the
AD Agreement and Article 21.2 of the SCM Agreement.

7.291 Article 9.3 of the AD Agreement reads in pertinent part as follows:

9.3 The amount of anti-dumping duty shall not exceed the margin of dumping as established
under Article 2.

9.3.2 When the amount of the anti-dumping duty is assessed on a
prospective basis, provision shall be made for a prompt refund, upon
request, of any duty paid in excess of the margin of dumping. A refund of
any such duty paid in excess of the actual margin of dumping shall
normally take place within 12 months, and in no case more than
18 months, after the date on which arequest for arefund, duly supported
by evidence, has been made by an importer of the product subject to the
anti-dumping duty. The refund authorized should normally be made within
90 days of the above-noted decision.

7.292 Article 11.2 of the AD Agreement reads as follows:

The authorities shall review the need for the continued imposition of the duty, where
warranted, on their own initiative or, provided that a reasonable period of time has elapsed

25 \We note that thistranslation isours. Exhibit US-20.
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since theimposition of the definitive anti-dumping duty, upon request by any interested party
which submits positive information substantiating the need for areview. Interested parties
shall have the right to request the authorities to examine whether the continued imposition of
the duty is necessary to offset dumping, whether the injury would be likely to continue or
recur if the duty were removed or varied, or both. If, as a result, of the review under this
paragraph, the authorities determine that the anti-dumping duty is no longer warranted, it
shall be terminated immediately.

7.293 Article 21.2 of the SCM Agreement provides that:

The authorities shall review the need for the continued imposition of the duty, where
warranted, on their own initiative or, provided that a reasonable period of time has el apsed
since the imposition of the definitive countervailing duty, upon request by any interested
party which submits positive information substantiating the need for areview. Interested
parties shall have the right to request the authorities to examine whether the continued
imposition of the duty is necessary to offset subsidization, whether the injury would be likely
to continue or recur if the duty were removed or varied, or both. If, as a result, of the
review under this paragraph, the authorities determine that the countervailing duty is no
longer warranted, it shall be terminated immediately.

7.294 In sum, these provisions al require the authorities, in case a product is subject to a duty, to review
the amount of and/or need for continued imposition of such duties. Article 9.3.2 of the AD Agreement states
that provision shall be made for a prompt refund, upon regquest, of any duty paid in excess of the margin of
dumping, and that a refund of any such duty paid in excess of the actual margin of dumping shall normally
take place within 12 months, and in no case more than 18 months, after the date on which arequest for a
refund, duly supported by evidence, has been made by an importer of the product subject to the anti-dumping
duty. Article 11.2 of the AD Agreement in turn states in equally unequivocal terms that the authorities shall

review the need for the continued imposition of the duty, where warranted, on their own initiative or, provided
that a reasonable period of time has elapsed since the imposition of the definitive anti-dumping duty, upon
reguest by any interested party which submits positive information substantiating the need for areview. If, as
aresult, of the review under this paragraph, the authorities determine that the anti-dumping duty is no longer
warranted, it shall be terminated immediately.

7.295 Weare of the view that aproduct is subject to a duty as soon as an investigation has been concluded
and afinal determination has been made deciding to impose anti-dumping or countervailing duties. Theterm
"duty" in the context of Articles9.3 and 11.2 of the AD Agreement and 21.2 of the SCM Agreement isaclear
reference to the duty that Members may impose at the end of an investigation which hasled to an affirmative
determination of dumping /subsidization, injury and a causal link between the two. Article 9 of the AD
Agreement, and Article 19 of the SCM Agreement make a clear distinction between the imposition of the duty
on the one hand and collection of the duty on the other. As Article 9.1 of the AD Agreement states, the
decision whether to impose anti-dumping duties and the decision whether the amount of the duty to be
imposed shall be the full margin of dumping or less, are decisions to be made by the authorities of the
importing Member. Article9.2 of the AD Agreement then deals with the next step following imposition of the
duty, as it concerns the collection of the duty. Article 9.2 of the AD Agreement providesthat when an anti-
dumping duty is imposed in respect of any product, such anti-dumping duties shall be collected in the
appropriate amounts in each case. Article 9.3 of the AD Agreement then follows up on what Article 9.2 of
the AD Agreement had said about collection of the duty in the appropriate amounts, by stating that the amount
of the anti-dumping duty shall not exceed the margin of dumping. Articles 9.3.1 and 9.3.2 then further
specify how this requirement is to be met in a retrospective and a prospective system respectively. Such
provisions thus deal with collection of the duty. We thus conclude that a product is subject to aduty oncethe
decision under Article 9.1 of the AD Agreement to impose suchaduty has been taken. Oncethisdecision has
been taken, the duty is necessarily a definitive duty in the sense of the AD Agreement. A similar anadysis
applies, mutatis mutandis to Article 19 of the SCM Agreement.
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7.296 Werecall in thisrespect that the AD and SCM Agreement only provide for three permissible specific
actions against dumping or subsidization, price undertakings, provisional measures, which may take theform
of a provisional duty and which are taken for a limited period of time following a preliminary affirmative
determination, and definitive duties. The duties imposed by an authority following an investigation which
resulted in an affirmativefina determination arefinal or definitive anti-dumping or countervailing duties, even
if the authorities decides to collect such duties only provisionaly, and conditional upon the results of the
judicia review proceedings. We therefore do not agree with Mexico that as long as a judicia review is
ongoing with regard to the final determination, the duties imposed are not really definitive duties but only
guarantees and the product is thus not subject to a duty during this often lengthy judicial review period. Itis
not because the definitive duties are only provisionally collected that they are no longer definitive duties. 2%

7.297 Wefind that Articles 9.3.2 and 11.2 of the AD Agreement leave little to be desired for in terms of
clarity and require the review of duties and their refund or the application of such duties in an amended
amount when requested to do so, and in case certain well-defined conditions are met. In case the conditions
are met, the authority is not allowed to reject such requestsfor reason that the judicial review of the measures
in question is still ongoing. We therefore find that Article 68 of the Act in combination with Article 97 of the
Act are inconsistent as such with Articles 9.3.2 and 11.2 of the AD Agreement and 21.2 of the SCM
Agreement by requiring the authority to reject requests for reviews until after the conclusion of the judicia
review proceedings.?’

7.298 With regard to Article 366 of the FCCP, the provision of the Mexican Federal Code of Civil
Procedure a so challenged by the United States, we consider that the United States has failed to establish a
prima facie case concerning the meaning and role of the provision in anti-dumping and countervailing duty
investigations. We find that the United States has not sufficiently explained which "proceedings’ this
provision refers to and failed to provide sufficient arguments concerning the context of this provision the
meaning and scope of which is not immediately clear to us. In our view, it does not suffice for a party to
discharge itself of the burden of proof by simply stating that a provision of another Member's law has a
certain effect without providing the proper context in which to read and understand this provision. Whilethe
United States may consider it telling that Mexico has made no effort to explain why Article 366 does not
apply, directly or indirectly, to the Act?*®, we consider that the United States, asthe complaining party, isthe
first to havefailed to provide sufficient evidence of the applicability to and role played by this provisionin AD
and CVD proceedings and reviews in Mexico.

7.299 We notethat the United States has also challenged the consistency of these provisions of the Act with
the requirement to perform expedited reviews set forth in Article 9.5 of the AD Agreement and 19.3 of the
SCM Agreement. In our view, however, the United States has provided insufficient evidence that Article 68
of the Act,?® or Articles 97 of the Act or 366 of the FCCP deal with such reviews. We therefore find that
the United States has failed to establish a prima facie case of violation by these challenged provisions of the
obligations with regard to expedited reviews set forth in Article 9.5 of the AD Agreement and Article 19.3 of
the SCM Agreement.

%8 1 fact, no duties would then ever be definitive as Article 9.3 of the AD Agreement provides for refunds
in case duties have been paid in excess of the margin of dumping, which impliesthat the collection of the duty dueis
not definitive until after such a duty assessment review period. In the case of aretrospective system final liability is
only determined through a duty assessment review covering a period following the date of the final determination
and the imposition of the duty. Although the final liability remains open during that period of time, the duties are
definitive from the date of imposition, and the product is subject to a duty as of the final determination of the
authority and its decision to impose duties.

%7 For the reasons set forth in paras. 7.224 and 7.225, we reject Mexico's defence based on the direct effect of
international treatiesin Mexican law.

%8 JS Second Oral Statement, para. 58.

%9 \We note that from the discussions concerning other claims in this case, it seemsthat it is Article 8D of
the Act that actually deals with such expedited reviews.
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VIII. CONCLUSONS AND RECOMMENDATIONS

8.1 In the light of our findings above concerning the determination of injury by Economia in the
investigation on imports of long-grain white rice from the United States, we conclude:

@ that Mexico acted inconsistently with Articles 3.1, 3.2, 3.4 and 3.5 of the AD Agreement by
choosing to baseitsinjury determination on a period of investigation which ended more than
fifteen months before the initiation of the investigation. We apply judicial economy and do
not make any findings on the US claim of violation of ArticleV1:2 of GATT 1994 and Article
1 of the AD Agreement;

(b) that Mexico acted inconsistently with Articles 3.1 and 3.5 of the AD Agreement by limiting
itsinjury analysis to only six months of the years 1997, 1998, and 1999. We apply judicial
economy and do not make any findings on the US claims of violation of Articles 1 and 6.2 of
the AD Agreement;

(c) that Mexico acted inconsistently with Article 3.1 and 3.2 of the AD Agreement by failing to
conduct an objective examination based on positive evidence of the price effects and volume
of dumped imports as part of its injury analysis. We apply judicial economy and do not
make any findings on the US claims of violation of Article 6.8 and Annex |l of the AD
Agreement.

8.2 Having reached the conclusions set forth above that the injury determination is inconsistent with
Articles 3.1, 3.2, 3.4 and 3.5 of the AD Agreement, we apply judicia economy and do not rule on the US
claims that:

@ Economia’s failure to objectively consider whether there was a significant increase in the
volume of dumped imports or whether the dumped imports had a significant effect on prices
isinconsistent with Mexico's obligations under Articles 3.1 and 3.2 of the AD Agreement;

(b) Economia’'s failure to conduct an objective analysis of the relevant economic factors is
inconsistent with Mexico’s obligations under Articles 3.1 and 3.4 of the AD Agreement;

(© Economia sinclusion of non-dumped importsin its evaluation of volume, price effects, and
the impact of the dumped imports on the domestic industry is inconsistent with Mexico’'s
obligations under Articles 3.1, 3.2, and 3.5 of the AD Agreement;

(d) Economia sfailureto providein sufficient detail the findings and conclusions reached on all
issues of fact and law with respect to its determination of injury is inconsistent with
Mexico's obligations under Article 12.2 of the AD Agreement.
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In the light of the above findings concerning the dumping margin determination by Economiain the
investigation on imports of long-grain white rice from the United States, we conclude:

@

(b)

(c)

that Mexico acted inconsistently with Article 5.8 of the AD Agreement by not terminating
the investigation on two US exporters which the authority found to have exported at
undumped prices and by not excluding these two exporters from the application of the
definitive anti-dumping measure;

that Mexico acted inconsistently with Article 6.8 and paragraph 7 of Annex Il of the
AD Agreement in its application of a facts available-based dumping margin to the non-
shipping exporter Producers Rice. We apply judicial economy and do not make any findings
on the US claims of violation of Articles 6.2, 6.4, and 9.5 of the AD Agreement, and
paragraphs 3, 5 and 6 of Annex Il;

that Mexico acted inconsistently with Articles 6.1, 6.8, paragraph 1 of Annex |1, and Articles
6.10 and 12.1 of the AD Agreement in its application of a facts available-based dumping
margin to the US producers and exporters that it did not investigate. We apply judicid

economy and do not make any findings on the US claims of violation of Articles 6.6, 9.4,
9.5 and paragraph 7 of Annex |l of the AD Agreement.

Having reached the conclusions set forth above that Economia's dumping margin determination is
inconsistent with Articles 5.8, 6.1, 6.8, 6.10 and 12.1 of the AD Agreement, we apply judicial economy and
do not rule on the US claims that:

@

(b)

(c)

Economia’ sfailureto provide sufficient information on the findings and conclusions of fact
and law and the reasons that led to the imposition of the adverse facts availabl e-based margin
on Producers Rice and the unexamined US exporters and producers is inconsistent with
Mexico's obligations under Article 12.2 of the AD Agreement;

Economia’ s application of an adverse facts available-based margin to Producers Rice and the
unexamined US exporters and producers is inconsistent with Mexico’s obligations under
Articles 1 and 9.3 of the AD Agreement;

Economia's levying of an anti-dumping duty greater than the margin of dumping is
inconsistent with Mexico’s obligations under Article VI:2 of GATT 1994.

In light of our findings above on the US challenges against Mexico's law as such, we conclude:

@

(b)

(c)

(d)

that Article 53 of Mexico's Foreign Trade Act isinconsistent as such with Article 6.1.1 of
the AD Agreement and Article 12.1.1 of the SCM Agreement;

that Article 64 of Mexico's Foreign Trade Act isinconsistent as such with Articles 6.8 and
paragraphs 1, 3, 5 and 7 of Annex Il of the AD Agreement, and 12.7 of the
SCM Agreement. We apply judicial economy and do not make any findings on the US
clamsof violation of Articles9.3, 9.4, and 9.5 of the AD Agreement, and Article 19.3 of the
SCM Agreement;

that Article 68 of Mexico’s Foreign Trade Act isinconsistent as such with Articles 5.8, 9.3,
and 11.2 of the AD Agreement and Articles 11.9 and 21.2 of the SCM Agreement;

that Article 89D of Mexico’'s Foreign Trade Act isinconsistent as such with Article 9.5 of
the AD Agreement and Article 19.3 of the SCM Agreement;
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(e that Article 93V of Mexico's Foreign Trade Act isinconsistent as such with Article 18.1 of
the AD Agreement and Article 32.1 of the SCM Agreement; and

(M that Articles 68 and 97 of Mexico’ s Foreign Trade Act areinconsistent as such with Articles
9.3, and 11.2 of the AD Agreement, and Article 21.2 of the SCM Agreement, but that the
United States failed to make a prima facie case that Article 366 of the FCCP isinconsistent
with Articles 9.3, 9.5 and 11.2 of the AD Agreement and 19.3 and 21.2 of the SCM
Agreement, and also that the United States failed to make a prima facie case of violation by
the challenged provisions of the Act of Articles 9.5 of the AD Agreement and 19.3 of the
SCM Agreement.

8.6 Under Article 3.8 of the DSU, in caseswherethereisinfringement of the obligations assumed under a
covered agreement, the action is considered prima facie to constitute a case of nullification or impairment of
benefits under that agreement. Accordingly, we conclude that to the extent Mexico has acted inconsistently
with the provisions of the AD Agreement and the SCM Agreement, it has nullified or impaired benefits
accruing to the United States under those Agreements.

8.7 We therefore recommend that the Dispute Settlement Body request Mexico to bring its measures into
conformity with its obligations under the AD Agreement and the SCM Agreement.




