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2. Conclusion

5.128 For the reasons set forth above and in our written submission, China's defense of its measures
must fail. China's unprecedented and far-reaching "anti-circumvention” measures, if upheld, will
have a chilling effect on international trade. Particularly, the trade in more sophisticated products
with multiple parts risks being jeopardized. Accordingly, Japan respectfully requests the Panel to
uphold the claims of the complainants.

V1. INTERIM REVIEW

6.1 On 13 February 2008, the Panel submitted its Interim Reports to the parties. On
27 February 2008, the European Communities, the United States, Canada and China submitted written
requests for review of the Interim Reports.™ None of the parties requested an interim review
meeting. On 5 March 2008, the United States, Canada and China submitted written comments on
each others requests for interim review. On the same day, the European Communities informed the
Panel that it fully supports the comments by the United States and Canada on Chinas interim review
comments of 27 February 2008 concerning paragraph 7.753 of the Interim Reports.

6.2 In accordance with Article 15.3 of the DSU, this section of the Panel's reports sets out the
Panel's response to the arguments made at the interim review stage, to the extent that an explanation is
necessary. The Panel has modified aspects of its reports in light of the parties comments where it
considered these appropriate, as explained below. The Panel has also made certain technical and
editorial corrections and revisions to the Interim Reports for the purposes of clarity and accuracy.
References to sections, paragraph numbers and footnotes in this Section VI relate to the Interim
Reports.

A. SECTION VII.F OF THE INTERIM REPORTS CONCERNING CKD AND SKD KITS
1 Articlell:1(b) of the GATT 1994
@ Paragraphs 7.708 and 7.734 — Canada's comments

6.3 Canada submitted that it did provide documentary evidence to support its view that China
has been "treating CKD and SKD Kits as parts' by applying lower tariff rates than for whole motor
vehicles. Canada refers to paragraphs 67 and 68 of its second written submission, in particular to
Exhibits JE-25, CDA-28, and CDA-32 and the documentary evidence provided in its response to
Panel question No. 61(b). Canada requested that if this paragraph refers to the submission of the
complainants regarding tariff treatment of CKD and SKD Kkits, then the reference to not providing
documentary evidence be removed, and that a comment noting the existence of Canada's evidence be
included either in paragraph 7.708 or in afootnote.

6.4 In asimilar context as its request in respect of paragraph 7.708 above, Canada submitted that
it disagrees with the Panel's finding in paragraph 7.734 that it did not provide specific evidence that
"China 'treated’ CKD and SKD kits imports with substantially lower tariff rates than complete motor
vehicles since 1996 and prior to China's accession”. In addition to Exhibit JE-25, which is addressed
in footnote 1077 of the Interim Reports, Canada pointed to the documentary evidence referred to in its
response to Panel question No. 61(b) and statistical evidence supported with documentation in
paragraph 68 of its second written submission and requested that the reference to not providing

153 |_etter of the parties of 27 February 2008.
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specific evidence be removed, and that a comment noting the existence of that evidence be included
either in the paragraph or in afootnote.

6.5 China objected to Canada's proposed revision to these paragraphs. According to China, the
only documentary evidence provided by Canada is addressed in footnote 1077 of the Interim Reports.
In addition, Canada's response to Panel question No. 61 contains no documentary evidence.

6.6 First, regarding the evidence provided in paragraphs 67 and 68 of Canadas second written
submission, the Panel notes that Exhibit CDA-28 provides information on the basis of which Canada
argues that CKD and SKD kits are not subject to the same tariff rate as motor vehicles, but will be
subject to atariff rate depending on the local content rate of the CKD or SKD kit, which is lower than
the rate for motor vehicles. Aswe noted in footnote 1077 of the Interim Reports, however, this piece
of evidence uses the term CKD or SKD kits more in a general sense without confining its scope to a
particular collection of auto parts that could be considered as falling within the scope of a CKD or
SKD kit as defined by the Panel in the Interim Reports. Specificaly, we recall our finding in
paragraph 7.644 of the Interim Reports that, with respect to the extent of auto parts and components
that need to be contained in a kit so as to constitute a CKD or SKD kit, the parties generally agree that
in the automobile industry, the term is understood as referring to "al, or nearly al, of the auto parts
and components necessary to assemble a complete vehicle'. Given the ambiguous scope of the term
"CKD and SKD kits" used in Exhibits CDA-28 and JE-25, we do not consider that these exhibits
prove that China "treated" CKD and SKD kits as parts by applying lower tariff rates than for motor
vehicles since 1996 and prior to China's accession to the WTO.

6.7 Second, based on Exhibit CDA-32, Canada argues that the value of imports of motor vehicles
(HS headings 87.02 to 87.05) from Canadain 1999 was only US$279,000, while imports of auto parts
from Canada were US$75 million. Given the amount of 23,000 CKD kits imported to Chinain 1999,
Canada argues that these CKD kits cannot have been classified as motor vehicles, unless they were
valued at US$12 each. In contrast to Canada's observation, however, Exhibit CDA-32 shows that the
sum of imported motor vehicles falling under HS heading 87.02 to 87.05 amounts to more than
US$5 million. Because of the inaccuracy of the data referred to by Canada, we cannot draw any
conclusion from this specific evidence on how Chinaclassified CKD kitsin 1999.

6.8 Finally, as argued by China, Canada has not provided any documentary evidence in Canada's
response to Panel question No. 61(b). In its response, Canada addresses the creation of a tariff
commitment but does not provide documentary evidence regarding China's treatment of CDK and
SKD kits after its accession.

6.9 The Panél has revised footnote 1077 to clarify the Panel's reasoning in response to Canada's
comments. A cross-reference to footnote 1077 has also been made in footnote 1049.

(b) Paragraph 7.731, 7.733, 7.734, and 7.735 — United States comments

6.10 The United States submitted that paragraphs 7.731, 7.733, 7.734, and 7.735, which were
based on China's response to Panel question No. 254, did not reflect the additional information that
China subsequently provided in its comments on the complainants' responses to the same question.
Therefore, the United States suggested that it would be more accurate if the reports reflected China's
acknowledgement that China did provide reduced tariff rates on the importation of certain CKD and
SKD kits. The United States also suggested that the United States' position would be more accurately
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reflected if the reports clarified the United States position by stating that "normally" (as opposed to
aways) alower tariff rate was applied to CKD and SKD kits."™

6.11 Canada submitted that it fully supports the comments of the United States.

6.12 China submitted that it considered that the Panel accurately characterized the relevant
evidence concerning Chinas pre-accession practices in respect of the classification and tariff
assessment of CKD and SKD kits and thus objected to the United States suggestion to reflect the
relevant evidence concerning China's pre-accession practices in the reports. China suggested that to
the extent that the Panel considered that a response to the United States' comment on paragraph 7.731
was warranted, an appropriate response would be to expand upon the footnote that is currently at the
end of this paragraph (footnote 1075). China did not make any comment on the second point raised
by the United States.

6.13 The Pane has added, for clarification, the additional information that China subsequently
provided in its comments on the complainants responses to Panel question No. 254 in the
accompanying footnotes to paragraphs 7.731, 7.733, and 7.734 and aso made a modification to
paragraph 7.735 by deleting the last sentence. The Panel has also clarified the United States' position
by inserting the word "normally" in paragraphs 7.733 and 7.734.

2. Paragraph 93 of China's Working Party Report
@ Admission of Exhibit CDA-48

6.14 China objected to Canada's submission of Exhibit CDA-48 on the grounds that the Panel
accepted the evidence in violation of paragraph 13 of the Panel's Working Procedures and requested
the Panel to strike Exhibit CDA-48 from the record and remove any reference to this document in the
Panel's Final Reports. China provided three reasons for its position that the acceptance of Exhibit
CDA-48 violates paragraph 13 of the Working Procedures: (i) according to China, Canada was
required to present evidence that China had created separate tariff lines for CKD and SKD kits no
later than during the first substantive meeting. Because Canada submitted Exhibit CDA-48 only inits
comments on China's response to Panel question No. 254, Canada was required to explain why it was
previously unable to identify and submit the evidence and to show good cause for submitting Exhibit
CDA-48 later than the first substantive meeting; (ii) further, China submitted that Canadas
submission of Exhibit CDA-48 is not "factual evidence necessary for purposes of comments on
answers provided by others', as required under paragraph 13 of the Panel's Working Procedures,
because the factual issue of whether China had created separate tariff lines for CKD and SKD kitswas
central to Canada's claim under paragraph 93 of the Working Party Report and Canada should have
identified the issue as part of Canada's affirmative case and presented its argument why ten-digit
statistical annotations were relevant to whether China had created separate tariff lines for CKD/SKD
kits; and (iii) the Panel should have accorded a period of time for other parties to comment on this
late-filed evidence. In particular, China should not have been required to make an unsolicited
intervention, or to comment on this evidence in a later submission in which the topic would not have
been pertinent.

6.15 Canada argued that Article 11 of the DSU obliges panels to make an objective assessment of
the facts of the case. Citing the statement by the Panel in EC — Selected Customs Matters that a panel
would not be abiding by its duty in Article 11 of the DSU if it were to ignore evidence that may have
a bearing on its findings in a dispute, Canada pointed to the Panel's finding in that case that it was not

154 United States letter of 27 February 2008, para. 6 and footnote 2.
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necessary for a panel to determine whether particular evidence is, as China alleges, "new factual
evidence", or whether it is "rebuttal evidence".™ Canada submitted that what is relevant is that
Article 12.1 of the DSU and paragraph 13 of the Working Procedures give the Panel the authority to
admit Exhibit CDA-48. Accordingly, Canada was of the view that the Panel properly considered the
evidence, under its authority pursuant to Article 12.1 of the DSU and paragraph 13 of the Working
Procedures. Canada explained that Exhibit CDA-48 was provided as a "comment” on China's
response Panel to question No. 254, and was necessary in order to highlight the relevance of the
evidence that China provided in its answer to that question. Canada argued that Exhibit CDA-48
therefore meets this requirement under paragraph 13 of the Panel's Working Procedures and
Article 11 of the DSU does not permit the Panel to ignore the evidence that has a bearing on the facts
in the present dispute, much less to strike it from the record as China requests. China had had the
opportunity to object to this evidence on procedural grounds but failed to do so.

6.16 Canada further argued that given that Exhibit CDA-48 is Chinds own customs tariff and
reflects the fact that China classifies CKD and SKD kits under a separate heading from assembled
vehicles, which China has admitted for the first time in its comments on the Interim Reports, China
has not explained why it did not admit to this fact earlier.™® Canada contended that the failure of
Chinato produce that evidence provides additional reason for the Panel to consider Exhibit CDA-48.

6.17 Finaly, Canada submitted that even if it were appropriate to exclude Exhibit CDA-48 as
evidence, based on Exhibits CHI-47 and CHI-48 and the admission of China, the Panel still had
sufficient evidence to find that China created tariff lines within the meaning of paragraph 93 of
China's Working Party Report.

6.18 The United States argued that China's comments on Exhibit CDA-48 omitted that it is
Chinas own evidence through Exhibits CHI-47 and CHI-48 that shows China classified CKD
shipments under a separate tariff line for CKD kits and that Canada's Exhibit CDA-48 simply
confirmed the existence of such tariff lines in China's Customs Tariff for 2005. The United States
submitted that contrary to China's assertions, the evidence contained in Exhibits CHI-47 and CHI-48
and confirmed by Canada's Exhibit CDA-48, is relevant to an assessment of China's compliance with
its obligations under paragraph 93 of China's Working Party Report.

6.19  First, as regards Chinas first point that Canada was required to present evidence that China
had created separate tariff lines for CKD and SKD kits no later than during the first substantive
meeting, the Panel notes that paragraph 13 of the Panel's Working Procedures allows the submission
of factual evidence after the first substantive meeting if thisis necessary for the purpose of, inter alia,
comments to responses to panel questions provided by others. As an exception to this procedure, the
submission of factual evidence in other instances than those listed in paragraph 13 will be granted
upon a showing of good cause. As stated by China, Canada submitted Exhibit CDA-48 for the first
time as part of its comments on China's response to Panel question No. 254. Because the submission
of factual evidence in a party's comments on other parties' responses to a Panel question does not
constitute an exception according to paragraph 13 of the Working Procedures, we do not consider that

155 Canada's letter of 5 March 2008, para. 4, citing EC — Selected Customs Matters, paras. 7.69-7.70.

1% Canada's letter of 5 March 2008, para. 8, footnote 8, citing to China's comments on the Interim
Reports, para. 14. The Panel notes Chinas statement in its letter of 27 February 2008: "In its comments on
China's response to [Panel] question No. 254, and in submitting CDA-48, Canada did not explain why it was
previously unable to identify and submit as evidence the Customs Import and Export Tariff of the People's
Republic of China - afairly obvious source of evidence, if one has the burden of establishing the creation of
separate tariff linesfor CKD and SKD kits' (page 10, paragraph 18).



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 140

Canada was required to explain why it was previously unable to identify and submit Exhibit CDA-48
and to show good cause in introducing this evidence as China argues.

6.20 Regarding China's second point that Canada's submission of Exhibit CDA-48 was not "factua
evidence necessary for purposes of comments on responses provided by others’, as required under
paragraph 13 of the Panel's Working Procedures, we do note that the factual issue of whether China
had created separate tariff lines was central to Canadas claim and thus an earlier submission of
evidence might have been preferable to a submission at a later stage of the panel proceeding.
However, there are no provisions in the DSU or the Panel's Working Procedures that unconditionally
preclude the Panel from accepting evidence submitted by a party later than during the first substantive
meeting. Article 11 of the DSU requires the Panel to make an objective assessment of the matter
before it, including an objective assessment of the facts of the case. In this context, in Argentina —
Textiles and Apparel, Argentina argued that the Panel had acted inconsistently with Article 11 of the
DSU by alowing certain evidence offered by the United States two days before the second
substantive meeting of the Panel with the parties. However, the Appellate Body stated that "Article
11 of the DSU does not establish time limits for the submission of evidence to a panel."™>" Further,
the Appellate Body noted that "the Working Procedures in their present form do not constrain panels
with hard and fast rules on deadlines for submitting evidence."*® In addition, the Appellate Body
stressed the Panel's wide discretion concerning the acceptance of new evidence by stating that "while
another pand could well have exercised its discretion differently, we do not believe that the Panel
here committed an abuse of discretion amounting to a failure to render an objective assessment of the
matter as mandated by Article 11 of the DSU."™ In light of this, notwithstanding a general
preference to receive evidence at an early stage of the panel proceeding, we confirm our view that
accepting Canada's evidence that was provided as part of its comments on China's response to Panel
question No. 254 was in accordance with paragraph 13 of the Working Procedures and doing
otherwise would be in violation of our duty under Article 11 of the DSU.

6.21  Furthermore, contrary to Chinas argument, the evidence submitted by Canada through
Exhibit CDA-48 should be considered "necessary for the purpose of comments on answers" according
to paragraph 13 of the Working Procedures. In this context, we recall the Panel's reasoning in US —
Offset Act (Byrd Amendment), where Canada asked the Panel to accept as evidence a letter which it
submitted after the first substantive meeting. The Panel accepted the evidence noting that the
information contained in the letter was pertinent to the proceedings since it related to an issue which it
had been asked to consider.™® In this dispute, China had offered the documentation of two specific
CKD import entries (Exhibits CHI-47 and CHI-48) in its response to Panel question No. 254 in order
to illustrate its classification practice respectively prior and subsequent to its accession to the WTO.
Specifically, Canada responded to China's arguments on classification practice of CKD and SKD kits
subsequent to China's accession, which were supported by Exhibit CHI-48, by submitting its own
piece of evidence (Exhibit CDA-48). Therefore, it isour view that Canada's submission of additional
factual evidence should be considered necessary for the purpose of its comment on China's response
asit relates and is pertinent to the arguments made by China. As we noted above, although an earlier
submission of the evidence would have been preferred, we understand that under Article 3.10 of the
DSU dl Members are expected to engage in the panel procedures in good faith in an effort to resolve
the dispute. Accordingly, in the absence of any contrary proof, the Panel exercised its discretion, as
noted by the Appellate Body in Argentina — Textiles and Apparel™, in accepting evidence provided

157 A ppellate Body Report on Argentina — Textiles and Apparel, para. 79.
158 A ppellate Body Report on Argentina — Textiles and Apparel, para. 80.
159 Appellate Body Report on Argentina — Textiles and Apparel, para. 81.
1%0 Panel Report on US— Offset Act (Byrd Amendment), para. 7.2.

161 See paragraph 6.20 and footnote 159.
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by Canada on the assumption that Canada acted in good faith without the intention to deliberately
withhold the evidence until the later stage of the proceeding.

6.22  Findly, the Panel does not find any basis in the DSU or the Panel's Working Procedures for
China's argument that the Panel should, sua sponte, have accorded a period of time for other partiesto
comment on Exhibit CDA-48 filed by Canada. Rather, it is at the discretion of the Panel whether it
will allow, upon request, parties time to respond to another party's submission. For example, in
Argentina — Textiles and Apparel, the Panel accepted certain evidence offered by the United States
two days before the second substantive meeting and at the same time allowed Argentina two weeks to
respond to it after Argentina had drawn the Panel's attention to the difficulties in tracing and verifying
the submitted documents. The Panel noted that "[t]he Panel could well have granted Argentina more
than two weeks to respond to the additional evidence. However, there is no indication in the panel
record that Argentina explicitly requested from the Panel, at that time or any later time, a longer
period within which to respond to the additional documentary evidence of the United States."'*? In
the present dispute, it is China, not the Panel, that should have initiated an opportunity to submit
comments on Exhibit CDA-48. As noted in footnote 1094 of the Interim Reports, China could have
invoked paragraph 13 of the Working Procedures to object to the submission of Exhibit CDA-48
and/or submitted its comments on the content of the exhibit. China, however, chose not to request the
Panel for time to respond to the evidence submitted by Canada after receiving it on 9 August 2007.

6.23  For the foregoing reasons, the Panel concludes that the Panel's acceptance of Exhibit CDA-48
was proper in light of the Panel's obligation under Article 11 of the DSU and in accordance with
paragraph 13 of the Panel's Working Procedures.

(b Panel's analysis of Exhibit CDA-48 in paragraphs 7.749-7.753 of the Interim Reports

6.24  China regquested that the Panel revise its analysis so as to remove any reliance on Exhibit
CDA-48, or the existence of ten-digit codes for CKD and SKD kits in Chinas system of customs
administration. China submitted two reasons for its request: (i) the exhibit relied on by the Panel
(Exhibit CDA-48) is irrelevant to the question of whether China has created separate tariff lines for
CKD and SKD kits because tariff headings at the ten-digit level (e.g. 8703.2334.90) as indicated in
Exhibit CDA-48 are not "tariff lines'. According to China, "ten-digit customs codes' are used solely
for statistical or other customs administration purposes and have no bearing upon the tariff rate to
which the goods are subject; and (ii) the practice of the complainants in this regard supports Chinas
position. According to China, it is the unanimous practice of al parties to this dispute that ten-digit
codes of this type are not "tariff lines'. In this connection, China referred to the complainants' tariff
schedules (Canada Customs Tariff, Harmonized Tariff Schedule of the United States, and the
Integrated Tariff of the European Communities).

6.25  With respect to the argument that tariff headings at the ten-digit level are not "tariff lines',
China also referred to Canada's statement in its response to Panel question No. 61(a) that it did not
understand China, following its accession, to have created a separate tariff line at the seven- or eight-
digit level for CKD or SKD kits. China argued that Canada thus understood that the relevant question
was whether China had created separate tariff lines for CKD and SKD kits at the seven- or eight-digit
level and that otherwise it is not clear why Canada would have referred to separate tariff lines at the
seven- or eight-digit level. In China's view, the only purpose of this specific clarification in Canada's
response to the Panel question would be to distinguish separate tariff lines at the seven- or eight-digit
level from the existence of statistical annotations at the ninth- or tenth-digit levels.

162 A ppellate Body Report on Argentina — Textiles and Apparel, para. 80.
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6.26 Canada argued that Chinas claim above was irrelevant to a determination of the proper
interpretation of paragraph 93 of China's Working Party Report. First, referring to the HS
Classification Handbook'®, Canada emphasized that there is no distinction in the HS between tariff
classification at the eight- or ten-digit level. Furthermore, Canada contended that China's customs
tariff on its face makes no distinction between items that are "statistical" and those that are used to
determine a tariff rate: all items listed up to the ten-digit level are described together in the column
"Tariff no.", and have a separate import duty rate listed in Exhibit CDA-48. Therefore, Canada
submitted that the Panel was correct to conclude that China has created tariff lines for CKD and SKD
kits within the meaning of paragraph 93 of China's Working Party Report.

6.27 Next, regarding Chinas reference to the complainants practice, Canada submitted that
China's evidence was not of assistance in interpreting paragraph 93 of the Working Party Report.
Canada argued that with respect to the general proposition that classification at the ten-digit level was
exclusively for statistical purposes, the practice of three Members did not meet the test for
establishing common practice evidencing agreement of the WTO Members. This is particularly so
when some Members, such as Indonesia as set forth in Canadas written submissions, do make
distinctions on tariff treatment based on classification differences at the ten-digit level. Furthermore,
Canada was of the view that the complainants did not classify CKD or SKD kits for tariff purposes,
and their practice was therefore not relevant.

6.28 The United States submitted that China had not presented any basis for the Panel either to
delete or to modify the discussion of paragraph 93 contained in the Interim Reports. The United
States argued that it did not matter whether China created CKD or SKD lines at eight-digit levels or
ten-digit levels because regardiess of the number of digits China used for the CKD or SKD lines,
those lines served to establish where CKD and SKD kits fell within China's tariff schedule. Those
lines served to clarify that CKD and SKD kits would be classified in the same eight-digit subheadings
as complete vehicles, and would thus receive the same tariff treatment as complete vehicles. The
United States further submitted that to the extent that China was implying that ten-digit tariff lines
must be statistical, this proposition was not correct. To the contrary, there is nothing in the HS
Convention that mandates particular distinctions between eight-digit and ten-digit lines.

6.29 The European Communities expressed its support for the comments of Canada and the
United Statesin this regard.

6.30 The Panel notes that China's request regarding the Panel's finding in paragraph 7.753 of the
Interim Reports is based on two points: (i) "ten-digit customs codes" are solely used for statistical or
other customs administration purposes and have no bearing upon the tariff rate to which the goods are
subject; and (ii) it is the unanimous practice of al parties to this dispute that ten-digit codes of this
type are not "tariff lines'. We address these two pointsin turn below.

0) Ten-digit customs code — new argument by China

6.31 As noted above, China argued that ten-digit customs codes are solely used for statistical
purposes and have no bearing upon the tariff rate which the goods are subject to. First, China has not
raised this line of argument during the course of the panel proceeding. In respect of the arguments of
the United States and Canada concerning China's commitment under paragraph 93 of the Working
Party Report, China's position has been that the condition underlying the commitment made in
paragraph 93 of the Working Party Report has not occurred because China has not created separate

183 The HS Classification Handbook was cited in footnote 1092 of the Interim Reports.
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tariff lines for CKD and SKD kits, whether through the challenged measures or otherwise.®
Furthermore, in its response to Pandl question No. 254, China provided an import declaration by
Shanghai GM in which a CKD kit import was classified and assessed at the tariff rate for motor
vehicles under a ten-digit tariff line (8703.2334.90), which belongs to the eight-digit heading for
motor vehicles.*® In relying on the ten-digit tariff line indicated in thisimport declaration form as the
evidence showing China's classification of CKD kits as motor vehicles, China neither distinguished
ten-digit tariff lines from eight-digit tariff lines nor argued that ten-digit tariff lines cannot be regarded
as "tariff lines'. In our view, such an argument should have been raised earlier in the proceeding
when China put forward its position on the creation of tariff lines.

6.32 Inthisregard, the Panel in US— 1916 Act (EC) found that parties are obliged not to withhold
until the interim review stage arguments that they could be legitimately expected to have raised at a
much earlier stage, noting that the limited function of the interim review is confirmed by the existence
of an appea procedure. However, the Panel in that case considered it justifiable to address the new
arguments put forward by one of the parties to the dispute in light of Article 15.3 of the DSU and the
conseguent need to address parties arguments as well as the possibility of appeal. Accordingly,
although we are of the view that China's arguments relating to the ten-digit customs codes put forward
in its request for the interim review should and could have been presented during the earlier stage of
the proceeding, we will follow the Panel's approach in US— 1916 Act (EC) and nevertheless examine
whether our analysis of China's creation of tariff lines for CKD and SKD kits should be modified
based on the new arguments advanced by China.

6.33 We now turn to the substantive aspect of Chinas argument. First, as Canada points out,
China confirmsin its request for the interim review that "complete sets of assemblies" refers to CKD
and SKD kits and that it classifies CKD and SKD kits separately at the ten-digit level as a sub-
heading of motor vehicles!® China submitted that ten-digit tariff codes are only for statistical
purposes and cannot congtitute a tariff line. The United States and Canada pointed out that there is no
distinction or nothing that mandates distinctions in the HS between tariff classification at the eight- or
ten-digit level. In this connection, the HS Classification Handbook simply notes that because very
often the goods or categories of goods referred to in the national customs tariff do not coincide with
the HS categories, further subdivisions of the HS nomenclature have to be introduced at the national
level. It does not indicate that only subdivisions at the eight-digit level will congtitute tariff lines.
Furthermore, China's tariff schedule itself does not provide any distinction between items that are
statistical and those that are used to determine a tariff rate. We aso note Chinas reference to
Canada's statement in response to a Pand question that Canada did not understand China, following
its accession, to have created a separate tariff line at the seven- or eight-digit level for CKD or SKD
kits. In China's view, the only purpose of this specific clarification in Canada's response to the Panel
question would be to distinguish separate tariff lines at the seven- or eight-digit level from the
existence of statistical annotations at the ninth- or tenth-digit levels. However, we do not consider
that Canada's reference to tariff lines at the seven- or eight-digit level necessarily implies that Canada
was distinguishing tariff lines at different levels as China argues. In particular, in its response,
Canada was comparing China's customs tariff for 1995 in which China had maintained a separate
tariff line at the eight-digit level for CKD and SKD kits to Chinas customs tariffs since 1996 from
which referencesto CKD and SKD kits are removed.

164 Chinals first written submission, para. 192; second written submission, paras. 141-142.

1% This argument by Chinais reflected in paragraph 7.714 of the Interim Reports.

186 Canada's letter of 5 March 2008, referring to China's comments on the Interim Reports, para. 14 in
which China states that "[China] has placed statistical annotations for CKD/SKD kits under its tariff provisions
for motor vehicles."



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 144

6.34  Asthe United States pointed out, regardless of the number of digits China used for the CKD
or SKD kit lines, those lines serve to establish where such CKD and SKD kits fall within China's
tariff schedule. In other words, those ten-digit lines (e.g. 8703.2334.90) clarify that CKD and SKD
kits will be classified under the same eight-digit subheadings (e.g. 8703.2334) and subject to the same
tariff rate for complete vehicles. Finally, the ten-digit tariff lines in Chinas tariff schedule (Exhibit
CDA-48) do provide the same tariff rates as those for the eight-digit tariff lines under which the ten-
digit tariff lines fall. Therefore, the Panel decides to maintain its analysis in paragraphs 7.749-7.753
of the Interim Reports where the Panel discusses the evidence contained in Exhibit CDA-48.

(i) Complainants practice — new evidence by China

6.35 To support its position concerning the ten-digit tariff codes, China also relies on the practice
of the complainants in the present dispute. Although China did not attach any physical documentary
evidence to its request for the interim review, China refers to each complainant's tariff schedule by
citing in footnotes relevant website addresses and direct website links to relevant documents in pdf
format for the information used in its comments. Specifically, Chinarefers to the following evidence,
which was not produced prior to itsinterim review request:

— Canada's Customs Tariff sets forth that the term "tariff item" means "a description
of goods in the List of Tariff Provisions and the rates of customs duty and the
accompanying eight-digit number in that List", and Canada Border Services Agency
provides that the seventh and eighth digits, for Canadian trade purposes, determine
the customs duty rate, while the ninth and tenth digits additional detail for statistical
purposes;

— The Harmonized Tariff Schedule of the United States (the "HTS") provides that
"the legal provisions' of the HTS include "headings and subheadings through the
eight-digit level". The US International Trade Commission also explains on its web
site that the structure of the HTS is based on the HS; the 4- and 6-digit HS product
categories are subdivided into 8-digit unique U.S. rate lines and 10-digit non-legal
dtatistical reporting categories;

— The European Communities' Combined Nomenclature (the "CN") specifies rates of
duty under the Common Customs Tariff at the level of eight-digit "CN subheadings’.
The CN forms a part of the Integrated Tariff of the European Communities ("Taric"),
which consists of the eight-digit CN subheadings plus additional Community
Subdivisions, known as Taric subheadings (i.e. the ninth and tenth digits of the Taric
code), that are used to implement other Community policies, including the collection
of statistical information. The Taric subheadings never ater the applicable rate of
duty, which is set forth exclusively at the level of the eight-digit CN subheadings.

6.36 In this regard, previous panels and the Appellate Body refused to consider new evidence
provided at the interim review stage because in their view, the interim review stage is not an
appropriate time to introduce new evidence. The Appellate Body in EC — Sardines states that
Article 15 of the DSU, which governs the interim review, permits parties, during that stage of the
proceedings, to submit comments on the draft report issued by the panel and to make requests for the
panel to review precise aspects of the interim report. In the Appellate Body's view this cannot
properly include an assessment of new and unanswered evidence.’® Based on the same reasoning, the
Appellate Body in EC — Sdlected Customs Matters considered that the Panel in that dispute acted

187 Appellate Body Report on EC — Sardines, para. 301.
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properly in refusing to take into account the new evidence during the interim review, and did not
thereby act inconsistently with Article 11 of the DSU.*®

6.37 Weare of the view that the approach adopted by panels and the Appellate Body above and the
principle under Article 15 of the DSU lead us to regject the evidence newly introduced by China at the
interim review stage of the present dispute. However, even if we were to assess such new evidence,
in particular given the absence of any procedural objection from the complainants, we do not consider
that the practice of the complainants as advanced by China constitutes subsequent practice based on
which our analysis regarding China's creation of new tariff line at the ten-digit level must be revised.
This is because the practice of these three complainants does not establish a common, consistent, and
discernible pattern of acts or pronouncements that imply agreement among WTO Members.
Furthermore, an example of the practice of Indonesia, which does make distinctions on tariff
treatment based on classification differences at the ten-digit level, does not support China's argument
based on the practice of the three complainants in this dispute.

(©) Clarification of the term "tariff line" in the context of paragraph 93 of China's Working Party
Report

6.38  China requested that the Panel clarify its understanding of the term "tariff lines"' in the third
sentence of paragraph 93 of the Working Party Report as reflected in paragraphs 7.753 to 7.758 of the
Interim Reports. In addition, China requested that the Panel clarify footnote 1100 in the Interim
Reports.

6.39 The Pane notes that no legal definition of "tariff lines' exists. However, the conventional
understanding of this term appears to be that a tariff line is a horizontal line in atariff schedule that
provides a specific heading number, regardless of the number of digits (i.e. be it at the eight-digit or
ten-digit level) and a specific tariff rate for the product described under that heading. Furthermore,
we do not have any basis to conclude that only tariff headings up to the eight-digit level can be
considered as tariff lines. The Panel revised paragraph 7.750 to reflect its understanding of the term
"tariff line" in the context of paragraph 93 of Chinas Working Party Report and also modified
footnote 1100 for further clarification.

B. OTHER REQUESTS FOR REVIEW

6.40 The European Communities requested modifications to paragraphs 7.30 (first and fifth
lines); 7.40 to 7.58; 7.294 (last line); 7.374 (first sentence); 7.646 (third sentence) and 7.761 and
footnotes 175 (third sentence); 622 and 981 of the Interim Reports and made some clerical
observations. China did not object to any of these requests and observations. With the exception of
the European Communities' requests regarding paragraph 7.34 (second line) and footnotes 622 and
981, the Panel has accordingly modified the reports to the extent it deemed necessary.

6.41 The United States also requested modifications to paragraphs 7.277; 7.668 and 8.7 of the
Interim Reports and made some clerical observations. China did not object to any of these requests
and observations. The Panel has accordingly modified the reports to the extent it deemed necessary.

6.42 Canada aso requested modifications to paragraphs 7.85 (second last sentence); 7.357
(starting with the second sentence); 7.543 (first ling); 7.602 (second last line); 7.654; 7.655; 7.657;
7.721 (eighth line and second sentence); and 8.10 and footnote 686 of the Interim Reports and made

168 Appellate Body Report on EC — Selected Customs Matters, para. 259.
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some clerical observations. China did not object to any of these requests and observations. The Panel
has accordingly modified the reports to the extent it deemed necessary.

6.43 China aso requested paragraph 4.336 and footnote 606 of the interim reports to be modified
S0 as to preserve some confidential information cited therein. The complainants did not object to this
request. The Panel has accordingly modified the reports.

6.44 As noted above, the Panel has incorporated al other comments by the parties on
typographical errorsin the Interim Reports.

VIl.  FINDINGS

A. PRELIMINARY MATTERS
1 Measures at issue
@ Identification of the measures at issue

7.1 The European Communities, the United States and Canada have identified Policy Order 8,
Decree 125 and Announcement 4 as the measures at issue in this dispute.’®® Before examining the
specific aspects of the measures as contested by the complainants, the Panel will first describe these
three measures.

7.2 In this connection, we recall that our mandate is, inter alia, to make an objective assessment
of the meaning of the relevant provisions of the measures that fall within our terms of reference.
Although we are mindful that the measures are part of the domestic law of China, we will be required
to determine the meaning of particular provisions of the measures if interpretations of such provisions
are contested by the parties. Our examination in such cases will be for the sole purpose of
determining the conformity of the measures with relevant obligations under the WTO covered
agreements in accordance with the Appellate Body's approach in India — Patents (US).*"

0) Policy Order 8"

7.3 Policy Order 8, entitled "Policy on Development of the Automotive Industry”, went into
effect on 21 May 2004, at which time the implementation of China's "Policy on Automotive Industry
of 1994"'"2 ceased. The NDRC'", at its executive meeting, deliberated and adopted Policy Order 8,
which was ultimately reported to and approved by the State Council.

19 As indicated in the Descriptive Part of these Reports, when discussing China's measures, the Panel
will refer to the terms used in the common trand ations of China's measures, attached as Annex E to the Reports.

10 Appellate Body Report on India — Patents (US), paras. 65-68. See also the Panel Report on EC —
Trademarks and Geographical Indications (US), para. 7.55.

1 China submits that legal instruments similar to Policy Order 8 also exist with respect to other
industry sectors such as "the Steel Industry Development Policy (8 July 2005)" and "the Cement Industry
Development Policy (17 October 2006)" (China's responses to Panel question Nos. 11 and 178).

72 The preamble to China's former Automotive Policy (1994 Policy Order) states:

"The policy is aiming at building China's automotive industry (including motorcycle sector)
into a pillar industry of the national economy by changing the current scattered investment,
small-scale production and backward products in the industry to raise the development
capacity of the producer as well as upgrade their product quality and technology and
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7.4 Policy Order 8 consists of the preamble, thirteen chapters and two annexes. The preamble to
Policy Order 8 sets out, inter alia, Chinas general objective of promoting its automative industry to
make it into a pillar industry of China's national economy by 2010."

75 The thirteen chapters comprising Policy Order 8 are Policy Objectives (1); Development
Planning (I1); Technical Policies (111); Structural Adjustments (IV); Access Management (V);
Trademarks and Brands (VI); Product Development (VII); Parts and Related Industries (VIII);
Distribution Networks (1X); Investment Management (X); Import Management (XI); Vehicle
Consumption (XI1); and Others (XII1). In addition, Annex 1 to Policy Order 8 provides "the
definitions of terminology used in the Policy", and Annex 2 "contents to be filed for an automotive
investment project.”

7.6 The Panel notes that various issues ranging from the promotion of China's automotive and
auto parts industry to product development to trademarks and to import management are covered in
these thirteen chapters of Policy Order 8. We will refer back to specific provisions contained in
Policy Order 8, as necessary, in the context of our legal analysis. At this stage, we find it sufficient to
mention Chapter X| of Policy Order 8 as it provides an explicit link to the implementation measures
to be introduced by the CGA — namely, Decree 125 and Announcement 4.

7.7 In this regard, we note China's argument that Chapter X1 is the one chapter of Policy Order 8
that is relevant to the present dispute — the chapter concerning the administration and enforcement of
China's tariff provisions for motor vehicles and motor vehicle parts — and that only Chapter X1 gave
rise to the customs enforcement procedures embodied in Decree 125 and Announcement 4.2 China
also submits that the language in the preamble to Policy Order 8 is not meaningful or relevant to an
evaluation of Chapter XI.

7.8 The complainants submit that Decree 125 and Announcement 4 implement Policy Order 8 in
its entirety, not just Chapter XI of Policy Order 8.7

equipment level in abit of achieving a reasonable streamline industrial structure and economic
scale of production in the industry..."

Further, Article 3 identifies "key parts and components of sedans” as one of the six "key development
products’. Under Article 43, the assembly of motor vehicles through the importation of completely knock-down
(CKD) and semi-knock-down (SKD) kits was prohibited. Article44 sets out Chinds policy to provide
preferential duties on imported automotive parts depending on the rates of localization of the different
automobile products (Exhibit JE-24).

Overall, the terms of the 1994 Policy Order, in particular those concerning the auto parts industry, have
some similarities to Policy Order 8 in respect of Chinas policy objectives.

% According to China, the role of the NDRC relating to the measures at issue includes: (i) being a
member of the Leading Panel (Article 6.2 of Decree 125); (ii) marking "Characterized as Complete Vehicles' in
the Public Bulletin (Article 7.4 of Decree 125); and (iii) suspending the relevant vehicle model listing in the
Public Bulletin in the event that an auto manufacturer violates relevant rules (Article 37 of Decree 125) (Chinas
response to Panel question No. 21).

7% See paragraph 7.306 for the full text of the preamble of Policy Order 8.

175 China's responses to Panel question Nos. 49 and 178.

176 European Communities comments on China's response to Panel question No. 178, referring to its
second written submission, para. 24. Specifically concerning Chapter X1, the European Communities argues
that the measures and in particular Chapter XI of Policy Order 8, which even China admits as motivating
Decree 125 and Announcement 4, explicitly refer to the objective of nurturing the domestic automotive industry
(European Communities' second written submission, para. 122).
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7.9 Given that the measures as a whole are as such subject to the dispute and without specific
proof that other provisions in Policy Order 8 are not in any manner related to Decree 125 and
Announcement 4, the Panel will not preclude at this stage the possibility of examining other chapters
and provisions of Policy Order 8 when analysing the parties claims and arguments in respect of
Decree 125 and Announcement 4. Having said that, for the purpose of understanding the operation of
the measures, we will focus in this section on the structure of Chapter XI of Policy Order 8 without
prejudice to the parties specific arguments on the objectives and functions of Policy Order 8 as a
wholein relation to Decree 125 and Announcement 4.

7.10 Chapter XI, entitled "Import Management", consists of nine provisions (Articles 52-60).
Article 52 states:

"The State supports the efforts of vehicle manufacturers to increase their domestic
production capacity, giving impetus to the technological progress of auto parts
manufacturers and to the development of the automotive manufacturing industry."

7.11  Articles 53 to 59 of Chapter X| address issues relating to the importation of automobiles and
auto parts as well as the prohibition of the import of used vehicles and used parts. The final provision
of Chapter XI, Article60'’, as China explains, directs the CGA, together with other relevant
agencies, to draw up the specific management measures for the import of whole vehicles and parts.
China submits that Decree 125 and Announcement 4 are the specific management measures the CGA
drew up pursuant to Article 60.*"®

7.12  We note that the obligations set out in the provisions of Chapter XI, Policy Order 8, in
particular Articles 53, 55, 56, and 57, are implemented in specific terms in Decree 125 and
Announcement 4. For example, Article 53 provides, inter alia, that any vehicle manufacturers using
"imported auto parts characterized as complete vehicles' to produce vehicles should report this
factually to the Ministry of Commerce, the CGA and the NDRC. Specific procedural requirements
relating to this obligation to report are set forth in various provisionsin Decree 125, including Articles
2,3,5,6,7,and 10. For example, motor vehicle manufacturers/importers who produce vehicles with
imported auto parts are required to conduct a self-evaluation of whether imported auto parts used in a
particular vehicle model should be characterized as complete vehicles and apply to the CGA for
verification of such fact. "

(i) Decree 125 and Announcement 4

7.13  Decree 125, entitled "Administrative Rules on Importation of Automobile Parts Characterized
as Complete Vehicles', was introduced by the CGA, the NDRC, the Ministry of Finance, and the
Ministry of Commerce pursuant to Policy Order 8, in particular Article 60 as noted above.
Decree 125 went into effect on 1 April 2005.

Y7 Article 60 provides:

" Specific management measures for the import of whole vehicles and parts shall be drawn up
by the Customs jointly with other relevant departments, and implemented upon approval by
the State Council. Sample vehicles sent from abroad for testing and vehicles temporarily
imported to be shown at exhibitions shall be managed in accordance with customs
management regulations for the temporary import and export of goods."

178 Chinals response to Panel question No. 48.
17 See paragraphs 7.39-7.69 for more detailed description of the administrative requirements under the
measures.
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7.14  Decree 125 consists of seven chapters (thirty-eight articles) and three annexes and provides
the specific rules applicable to the supervision and administration of auto parts and assemblies'® that
are imported to be incorporated for production/assembly™ of automobiles.’®* The seven chapters
comprising Decree 125 are General Provisions (1); Administration of Registration (11); Administration
of Customs Clearance (I11); Criteriafor Whether or Not to be Characterized as Complete Vehicles and
the Verification (1V); Duty Collection Principles and Calculation of Duties (V); Legal Liabilities (VI);
and Miscellaneous (VII). Decree 125 also includes three annexes. Assembly (System) List (1);
Scope of Automobile Parts in Assemblies (Systems) (2); and Purchase List of Automobile Parts of
Registered Vehicle Models (3).

7.15  Announcement 4, entitled "Rules on Verification of Imported Automobile Parts Characterized
as Complete Vehicles', was also introduced by the CGA in order to implement Decree 125 and
became effective as of 1 April 2005. As can be seen from its title, Announcement 4 lays down the
specific rules on the verification of "imported auto parts characterized as complete vehicles'. The
four chapters comprising Announcement 4 are: General Provisions (I); Verification Procedure (11);
Verification Criteria (I11); and Supplementary Provisions (IV). Announcement 4 aso includes 8

annexes.'®

7.16 A number of the provisions of Announcement 4 overlap with those of Decree 125, in
particular the provisions under Chapter 1V ("Criteria for Whether or Not to be Characterized as
Complete Vehicles and the Verification") of Decree 125. Announcement 4 also provides additional
details concerning certain procedures applicable to automobile and auto parts manufacturers
importing auto parts with respect to the evaluation of verification process required with respect to
certain imported auto parts.’®

7.17 In sum, Policy Order 8 provides a lega basis for the introduction of Decree 125 and
Announcement 4, which set out specific rules relating to the charge imposed on imported auto parts
and the administrative procedures necessary for the imposition of the charge. According to China,
there is no legal hierarchy between these measures, at least not in the sense that one prevails over the
othersin case of conflict between them.*®®

7.18 Inthisregard, China states that "the [m]easures do not themselves impose any duty, fee, or
charge, but merely define the circumstances under which Chinawill classify imported merchandise as
falling under different tariff provisions."*®

7.19  As explained in more detail below®®, however, the Panel considers that the measures do
impose both the charge*® and the administrative procedures attached to the charge. In fact, China

180 See paragraphs 7.88-7.89 below for the description of the product term "assemblies’.

181 See footnotes 191, 212.

182 See Article 2(1) of Decree 125.

183 These 8 annexes to Announcement 4 are: Names and Illustration of the Vehicle Structure and Body
Parts (1); Table of HS Codes on the Key Parts and Sub-assemblies of Motor Vehicles (2); Application Form for
Review of Complete Vehicle Character (3); Detailed List of Parts for Verification and Review of Complete
Vehicle Character (4); Review Report for Complete Vehicle Character (5); Application Form for Verification of
Complete Vehicle Character (6); Document List for Verifying Complete Vehicle Character (7); and Report on
Verification of Complete Vehicle Character (8).

184 See Part D.3 of the Factual Background Section jointly submitted by the complainants (European
Communities first written submission, para. 34). Also see Article 20 of Announcement 4.

185 Chinals response to Panel question No. 48.

186 China's first written submission, para. 44.

187 See paragraphs 7.20-7.69.
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itself explained that Decree 125 sets forth the legal obligation of auto parts manufacturers to pay a
charge on imports of auto parts characterized as complete vehicles and the procedura requirements
adopted to administer and collect the charge.’® Although other domestic laws or regulationsin China
may also prove relevant to how the imposition of the charge is operated, the "legal obligation" to pay
the charge originates in the measures themselves.'*

(b Effects of the measures at issue: charge and administrative procedures
7.20  Article 2 of Chapter | ("General Provisions") of Decree 125 provides:

"These Rules are applicable to the supervision and administration of the importation
of automobile parts characterized as complete vehicles, used to produce/assemble™*
vehicles by automobile manufacturers approved by or registered with relevant state

authorities. ..."

7.21  The complainants claim that the measures have an impact on imported auto parts in two ways:
first, the measures impose on imported auto parts a charge equivalent to the tariff rate applicable to
motor vehiclesif such auto parts are characterized as complete motor vehicles according to the criteria
set out in the measures; and, second, the measures impose alegedly burdensome administrative
procedures™ on automobile manufacturers importing auto parts to both determine the applicability of
the above charge and govern the imposition of the charge on imported auto parts.

7.22  Chinadoes not dispute the two above-mentioned effects of the measures — namely, the charge
and the administrative procedures, although it does dispute the complainants' claim that the measures

188 We note, for example, that the second sentence of Article 28 of Decree 125, as cited below in
paragraph 7.28, contains mandatory language directing Customs to impose the charge ("... the customs ... shall
base both the tariff and the import VAT on rates applicable to ..."). See aso Article 13(1) of Decree 125 ("... an
automobile manufacturer ... shall ... pay duties ..."); Article 28(1) ("... Customs shall ... proceed with ... duty
collection."); Article 31(1) of Decree 125 ("An automobile manufacturer shall declare duty payment ..."); and
Article 34 ("... declaration for duty payment ...").

While the term "tariff (duty)" is used in China's measures, the Panel will use the term "charge”, instead
of "tariff", as the nature of the charge is one of the legal issues raised by the parties, which will be discussed in
the subsequent sections. Thus, the Panel's reference to the term "charge" is without prejudice to the parties
arguments as to whether the charge falls within the meaning of Article Il or 111 of the GATT 1994, which is
considered below in Section VI1.B.1, and should be understood to mean the "tariff", as used in the measures,
that is imposed on "imported auto parts characterized as complete vehicles' under China's measures, unless
specified otherwise.

18 China's responses to Panel question Nos. 48-50.

1% China has confirmed in many instances throughout this dispute that the charge isimposed " pursuant
to Decree 125" (China's second written submission, para. 110). Also see, inter alia, Chinas first written
submission, para. 47 (... duties collected pursuant to Decree 125 are classified as ordinary customs duties ...");
first written submission, para. 48 ("... any duties that China collects pursuant to this measure are ordinary
customs duties ..."); response to Panel question No. 79 ("... the challenged measures result in the imposition of
ordinary customs duties ..."); second written submission, para. 118 ("... customs duties that the CGA collects
pursuant to Decree 125 ...").

%1 The complainants note that the Chinese origina text contains the two words "shengchan" and
"zuzhuang", which are properly translated into "to produce” for "shengchan”, and "to assemble" for "zuzhuang".
China considers that the two words are used in an interchangeabl e sense (footnote 1 of the common tranglation
of Decree125). The Panedl's use of the terms "to assemble" and "to produce" in these reports is without
prejudice to the parties views on these two terms. Also see footnote 212 below.

192 See paragraphs 7.39-7.69 below for the description of the administrative procedures under the
measures.



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 151

are adopted to favour domestic auto parts over imported auto parts. China submits that the measures

are introduced to strictly enforce correct tariff duties on imported auto parts in order to prevent tariff
H 193

evasion.

7.23  To the extent that the complainants' claims concern the specific obligations arising from the
charge and the administrative procedures relating to such a charge, the Panel considers it important to
have at the outset a good understanding of how the measures operate in terms of these two effects of
the measures. Having said that, our examination in the following section of how the measures
factually operate is without prejudice to the parties legal claims and arguments concerning the
consistency of the measures with China's obligations under the WTO covered agreements, which will
be analysed in the subsequent sections of these reports.™*

) Charge under the measures

7.24  In essence, China imposes under the measures a charge equivaent to the amount of the tariff
rate applicable to complete vehicles (i.e. 25 per cent on average'®) on auto parts that are imported by
automobile manufacturers and used in the production/assembly of complete vehicles, if those
imported auto parts are characterized as complete vehicles according to the criteria set out in the
measures.*® If such imported auto parts used in the production/assembly of motor vehicles are "not
characterized as complete vehicles', the tariff rate applicable to auto parts (i.e. 10 per cent on
average'”) will be levied pursuant to China's Customs Law and China's Schedule.

Conditions under which the obligation to pay the charge arises

7.25 As noted above, the obligation to pay the charge under the measures depends on whether
imported auto parts are determined to be "auto parts characterized as complete vehicles' according to
the criteria set out in the measures. The provisions of Decree 125 that address procedural aspects of
the charge are in relevant part:

7.26  Article5 of Chapter | ("General Provisions') provides:
"The reference to 'automobile parts characterized as complete vehicles' in these Rules

shall mean that the imported automobile parts should be characterized as complete
vehicles at the stage when complete vehicles are assembled. The reference to

198 China's first written submission, para. 24.

194 For example, our reference to the term "imported auto parts' in describing how the measures operate
is based on the common tranglations of China's measures as provided by the parties and has no bearing on the
guestion of when goods are considered "imported" within the meaning of the WTO covered agreements. It is
our understanding for the purpose of this dispute that "imported auto parts' refers to "foreign auto parts', as
opposed to domestic auto parts, unless specified otherwise.

1% See China's Schedule CLII (Exhibit JE-2) for the exact tariff rates applicable to products falling
under tariff headings 87.02-87.04. Although the exact tariff rates under these tariff headings, in particular at the
8 digit level, dlightly vary, the parties agree that 25 per cent is the average tariff rate applicable to motor vehicles
at issuein this case.

1% See, inter alia, Articles 2, 5 and 28 of Decree 125.

97 China's first written submission, para. 15; Part D.2 of the factual background section jointly
submitted by the complainants (European Communities first written submission, footnote 43 to paragraph 31,
United States first written submission, footnote 43 to paragraph 32; Canadas first written submission,
footnote 42 to paragraph 30).
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‘automobile parts characterized as assemblies (systems)*® shall mean that the
imported automobile parts should be characterized as assemblies (systems) at the
stage when the assemblies (systems) are assembled.” (emphasis added)

7.27  Article 7 of Chapter Il ("Administration of Registration™) provides:

"Automobile manufacturers shall conduct a self-evaluation of whether imported
automobile parts used in a particular vehicle model should be characterized as
complete vehicles in accordance with these Rules, if the automobile manufacturers
produce vehicles with imported automobile parts for domestic sales. If, through the
self-evaluation, an automobile manufacturer determines that the imported automobile
parts should be characterized as complete vehicles, the automobile manufacturer shall
register the relevant vehicle models with the CGA prior to the importation of such
automabile parts. Each vehicle model of the same automobile manufacturer shall be
registered separately.” (emphasis added)

7.28  Article 28 of Chapter V ("Duty Collection Principles and Calculation of Duties") provides:

"After the imported automobile parts have been assembled into complete vehicles, the
automobile manufacturer shall make a declaration of duty payable to Customs and
Customs shall, ..., proceed with classification and duty collection.

If the Verification Center, after verifications, concludes that the imported automobile
parts should be characterized as complete vehicles, the customs shall classify them as
complete vehicles, and shall base both the tariff and the import VAT on rates
applicable to complete vehicles. If the imported automobile parts should not be
characterized as complete vehicles, the customs shall classify them as parts, and shall
base the tariff and the import VAT on rates applicable to parts." (emphasis added)

7.29 As shown in the above provisions, to determine whether imported auto parts should be
characterized as complete vehicles, automobile manufacturers are required first to conduct a self-
evaluation in respect of a specific vehicle model for which they plan to use imported auto parts and to
register such avehicle model with the NDRC. Once the first batch of automobiles for a given vehicle
model is assembled in China, imported auto parts used for the assembly of that vehicle model are
classified as complete vehicles and assessed at the tariff rate applicable to complete vehicles "if the
Verification Center, after verifications, concludes that the imported automobile parts should be
characterized as complete vehicles," in accordance with Article28 of Decree125. Various
administrative procedures in this connection are explained in further detail in Section VII.A.1(b)(ii)
below.

7.30  Substantively, whether imported auto parts should be characterized as complete vehicles is
determined based on the criteria provided in Articles 21 and 22 of Decree 125: if imported auto parts
used in the assembly of a particular vehicle model satisfy any of the criteriaindicated in Article 21 of
Decree 125, which are in turn affected by the application of the criteria set out in Article 22 of
Decree 125, they are characterized as complete vehicles.

1% Article 4 of Decree 125 lists eight types of assemblies: the vehicle body (including cabin) assembly,
the engine assembly, the transmission assembly, the driving axle assembly, the driven axle assembly, the frame
assembly, the steering system, and the braking system.
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7.31 In turn, whether imported auto parts used for the assembly of a certain vehicle model meet
any of the criteria is determined once such auto parts are "assembled" into motor vehicles in China.
This means that the charge is imposed on imported auto parts after their assembly into motor vehicles,
regardliess of whether such auto parts are imported together in a single shipment or separately in
multiple shipments, insofar as they are used in assembling a common registered vehicle model.* We
will describe these two aspects (criteria and multiple shipments) of the substantive criteria used for the
determination of "auto parts characterized as complete vehicles' in turn below.

Criteria for_determining whether imported auto parts should be characterized as complete
vehicles —criteria for determining auto parts characterized as complete motor vehicles

7.32  The criteria for deciding whether certain imported auto parts are to be characterized as
complete motor vehicles are provided in Articles 21 and 22 of Chapter 1V of Decree125.*®
Article 21 sets out the thresholds of the imported auto parts that would make those used to
produce/assemble a motor vehicle "to be characterized as complete motor vehicles'.

"Imported automobile parts shall be characterized as complete vehicles if one of the
following applies:

@D imports of CKD or SKD kits for the purpose of assembling vehicles;

2 within the scope identified in Article 4 of these Rules:

(@ imports of a body (including cabin) assembly” and an
engine assembly for the purpose of assembling vehicles;
(b imports of a body (including cabin) assembly or an engine

assembly, plus at least three other assemblies (systems), for the
purpose of assembling vehicles;

(c) imports of at least five assemblies (systems) other than the
body (including cabin) and engine assemblies for the purpose of
assembling vehicles; or

(©)] the total price of imported parts accounts for at least 60% of the total price of
a complete vehicle of that vehicle model. This criterion shall enter into force on
July 1, 2006."%?

1% See China's response to Panel question No. 40. China submits that "[t]he structure of the import
transactions is not relevant; what matters is whether the imported part and components in a particular vehicle
model, in their entirety, have the essential character of a motor vehicle."

20 Articles 13 and 14 of Announcement 4 are identical to Articles 21 and 22 of Decree 125. Also,
Article 23 of Decree 125 provides:

"An assembly (system) manufactured by a domestic automobile assembly (system)
manufacturer shall be considered a domestic assembly (system), if the imported automobile
parts used in the manufacturing of the assembly (system) are not characterized as an assembly
(system).”

2 For the term "assembly", see paragraphs 7.88-7.89 below.
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7.33  Article22 sets out the criteria according to which imported auto parts used to produce an
"assembly" (of a motor vehicle) would make such an assembly a "Deemed Imported Assembly".
Under Article 22, therefore, if an "assembly" is produced with imported auto parts above the
thresholds specified therein, such an assembly itself is considered as imported assembly ("a Deemed
Imported Assembly").?®

"Article 22 Imported automobile parts shall be characterized as an assembly
(system) if one of the following applies:

(D) imports of a complete set of parts for the purpose of assembling assemblies
(systems);
2 imports of key parts or sub-assemblies for the purpose of assembling

assemblies (systems), if the quantity of the imported key parts or sub-assemblies
reaches or exceeds the specified level as set forth in Annexes 1 and 2%* or

202 The entry into force of this third criterion is postponed until 1 July 2008 (CGA Joint Bulletin No. 38
of 5 July 2005) (Exhibit JE-28). In response to the Panel's question concerning the postponing of this criterion,
China has explained that it is primarily because of the administrative complexity of implementing this particular
criterion and that once auto manufacturers and customs officials have gained more experience with the
implementation of Decree 125, and have laid a solid foundation of record-keeping and reporting for the
administration of the measure, it will be easier for manufacturers and customs authorities to determine and
account for the value of imported parts and components (China's response to Panel question No. 59). Further,
concerning the specific nature of the complexity relating to the implementation of Article 21(3) of Decree 125,
China submits that the specific difficulty encountered by the customs is how to identify the fair value of the
parts (China's response to Panel question No. 170).

We note that the complainants have challenged the measures as such and in their entirety. We do not
consider therefore that the postponement of the applicability of this criterion in any way affects the scope of the
measures falling within our terms of reference. We recall that previous panels "have always considered that
mandatory legislation of a Member, even if not yet in force or not applied, can be challenged by another WTO
Member" (Panel Report on Turkey — Textiles, para. 9.37, citing GATT Panels on US— Superfund, EEC — Parts
and Components and US— Malt Beverages). See also the Panel Report on US — Countervailing Measures on
Certain EC Products (Article 21.5 — EC), para. 7.37.

23 As noted in footnote 169, the Panel uses the terms as indicated in the common trandations of the
measures at issue in these reports. For "an assembly characterized as imported assembly” in the context of
Article 22 of Decree 125, however, we will instead use the term "a Deemed Imported Assembly" as suggested
by Canadain itsletter of 4 October 2007.

24 As of 1 July 2008, lower quantity thresholds will apply to those key parts identified as class A in
Annex 1 to Decree125. If those thresholds are met, the assembly will be characterized as an "imported
assembly” (Note 5 of Annex | to Decree 125 and Article 19 of Announcement 4). The entry into force of this
class A/B distinction was initialy foreseen on 1 July 2006, but was postponed until 1 July 2008 (CGA Joint
Bulletin No. 38 of 5 July 2005) (Exhibit JE-29). For the same reason explained above at footnote 202, such
postponement does not affect the scope of the measures falling within our terms of reference.

Further, Article 20 of Announcement 4 provides:

"If the imported parts account for more than 60% of the price of the key
parts or sub-assemblies, such key parts or sub-assemblies shall be deemed as
imported key parts or sub-assemblies. Manufacturers shall provide alist of
priceratios of parts needed.

Key parts or sub-assemblies, in principle, shall only be traced back to the
secondary suppliers of the manufacturers of complete vehicles.
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3 the total price of imported parts accounts for at least 60% of the total price of
that assembly (system).”

7.34  Based on the criteria set out in the above provisions, the Verification Centre®®, entrusted by
the CGA, makes a determination of whether certain imported auto parts should be characterized as
complete vehicles and thus should be charged at the tariff rate applicable to complete vehicles after
vehicles are produced/assembled using such auto parts.

Criteria for determining whether imported auto parts are characterized as complete vehicles —
auto parts imported in multiple shipments

7.35  To apply the thresholds set out in Articles 21 and 22 of Decree 125 to imported auto parts
used in the assembly of motor vehicles, Chinds customs authorities wait until auto manufacturers
finish the assembly of motor vehicles. As a result, auto parts, which might have been imported in
multiple shipments, meaning imported at various times, in various shipments, from various suppliers,
and/or from various countries, can still be characterized as a complete vehicle. In other words, the
charge under the measures is assessed for auto parts assembled into a particular vehicle model,
regardiess of whether those parts are imported separately "in multiple shipments' or together "in a

single shipment".?®

Charge imposed on auto parts imported by third party suppliers— Article 29 of Decree 125

7.36  As described above, the measures impose the charge on auto parts imported by automobile
manufacturers.®’ Auto part suppliers or auto part manufacturers that are not also automobile
manufacturers are not subject to the obligations under the measures when they import auto parts.
Auto part suppliers or manufacturers will pay the duty for imported auto parts at the tariff rates
applicable to auto parts pursuant to China's regular customs law and China's Schedule. In this regard,
China submits that in most cases, imported parts that the auto manufacturer purchases from a third-
party supplier in China (either auto part suppliers or auto part manufacturers) will have completed the
necessary customs formalities and are no longer subject to customs control.®® Further, the rules for

Imported parts purchased by domestic suppliers or trading companies shall
be counted asimported parts.”

25 According to Articles 3 and 4 of Announcement 4, the "Verification Centre" is responsible for, inter
alia, (i) prior to the importation of subject auto parts, conducting simplified or on-site reviews of the conclusions
of self-evaluations to be filed by automobile manufacturers; and (ii) after the importation of subject auto parts,
conducting on-site verifications of the registered vehicle models that have been assembled into complete
vehicles using such imported auto parts and issuing verification reports (i.e. the verification of whether the auto
parts concerned should be characterized as complete vehicles).

The actua verifications under the measures are performed by "Specia Verification Teams' formed by
3 or 5 automobile experts and established by the "Verification Centre". In case a manufacturer disputes the
conclusion of a verification, it can ill request a review under the so-called "appraisal meeting”, which
encompasses al interested parties. Thisreview can result in the determination of a"re-verification", which shall
be conducted by a new "Verification Team" formed by no more than 1/3 of the original "Special Verification
Team" (Articles 5 and 12 of Announcement 4).

26 gee gl so footnote 199.

27 Article 2(1) of Decree 125 provides that "[t]hese Rules are applicable to ... automobile parts ...,
used to produce/assemble vehicles by automobile manufacturers ..."

208 Chinals responses to Panel question Nos. 65, 66, 83, 92, 101. In this connection, the complainants
explain the consequence of this requirements as follows:
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bonded goods do not apply to auto parts imported by a third party and subsequently sold to the
automobile manufacturer. These auto parts are thus in free circulation in China.*®

7.37 However, if an automobile manufacturer subsequently purchases parts from third party
suppliers, Article 29 provides:

"Article 29 If the customs treats the imported automobile parts used by an
automobile manufacturer as complete vehicles for the purpose of classification and
duty collection, and if the supplier of the automobile manufacturer imported some of
the automobile parts used by the automobile manufacturer and already paid import
duty and import VAT upon importation, such paid import duty and import VAT shall
be deducted from the total amounts of import duty and import VAT due from the
automobile manufacturer, provided that the automobile manufacturer provides
relevant proof of payment of import duty and import VAT. ..."

7.38  In other words, in determining whether imported auto parts used in the assembly of vehicles
in China should be characterized as complete vehicles, imported auto parts purchased by
manufacturers from domestic suppliers or domestic part manufacturers are also counted toward the
thresholds set out in Articles 21 and 22 of Decree 125. In such a case, pursuant to Article 29 of
Decree 125, automobile manufacturers are liable for the difference between the amount of duty for a
complete motor vehicle and the amount of duty that was assessed on the imported auto parts at the
time of importation, provided that the automobile manufacturers can prove that the auto part suppliers
or auto part manufacturers paid, at the time of importation, the amount of duty owed for the parts at
the tariff rates applicable to the auto parts.*°

(i) Administrative procedures
7.39 Now, the Panel will turn to the administrative procedures required in relation to the

imposition of the charge at issue®  These procedures, as indicated in Decree 125 and
Announcement 4, are explained in chronological order below.

"As a result of Article22 of Decree 125 and Article20 of Announcement 4, the level of
imported content will have to be tracked down the chain of supply to determine whether
individual Assemblies and key parts are to be treated as imported for purposes of the
Measures. Such tracking will be made first at the level of the Assembly to determine if the
Assembly is Deemed Imported, and subsequently at the level of 'second-tier' suppliers for key
parts.

As aresult, parts manufacturers and suppliers that use imported parts have to maintain records
of the quantity, type and cost of imported parts used in any parts incorporated into a
manufactured vehicle. They do this in order to meet their contractua obligations to vehicle
manufacturers and guarantee to them that they meet the domestic content requirements of the
measures. They may also be required to provide details to Customs about the purpose for
which the imported product will be used. This information may be provided directly to
Customs or indirectly by providing the information to the vehicle manufacturer.”

(See Part F.6 of the Factua Background Section provided jointly by the complainants, European
Communities first written submission, paras. 63, 64).

2 China's response to Panel question No. 20(b).

219 China's first written submission, footnote 20 to para. 46.

21 The relevant departments of the Chinese government responsible for the administration of these
procedures include the following: (1) CGA; (2) NDRC; (3) the Ministry of Commerce; (4) the Ministry of
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Self-evaluation by the automobile manufacturers who assemble/produce®? vehicles with
imported auto parts for domestic sales

7.40 Under Article 7 of Decree 125 and Article 6 of Announcement 4, automobile manufacturers
who plan to produce, for domestic sales™®, vehicles using imported auto parts are required to conduct
a self-evaluation of whether imported auto parts used in a particular vehicle model are characterized
as complete vehicles in accordance with the rules under Decree 125, including the substantive criteria
indicated above in paragraphs 7.32-7.33.2

741 If the self-evaluation suggests that the imported auto parts should not be characterized as
complete vehicles, the automobile manufacturer shall request the CGA to conduct a review. Upon
such a request, the CGA will designate the Verification Centre to conduct a simplified or on-site
review of the auto manufacturer's self-evaluation.

7.42  In this regard, in response to a question from the Panel, China has stated that even if the
manufacturer's self-evaluation is positive, such conclusion is still subject to review®®  The
European Communities comments that Chinas reply is contrary to the text of Article7 of
Decree 125 and Article6(2) and (3) of Announcement 4, according to which review by the
Verification Centre seems to take place only when the result of the self-evaluation is negative.
Canada also takes note of China's response, which Canada submits confirms that the Verification
Centre reviews determinations of vehicle manufacturers under the measures, whether positive or
negative.

7.43  Article7 of Decree 125 provides:

"[1]f the self-evaluation suggests that the imported automobile parts should not be
characterized as complete vehicle, the automobile manufacturer shall request the
CGA to conduct areview. ..."

7.44  Based on the text of Article 7 of Decree 125 and Article 6(2) and (3) of Announcement 4, the
Pane agrees with the European Communities' view on the content of the obligation arising under
Article 7 of Decree 125, namely, review by the Verification Centre takes place only when the result of

Finance; (5) the Leading Panel for the administration of the importation of automobile parts characterized as
complete vehicles, which is represented by the CGA, the NDRC, the Ministry of Commerce; and the Ministry of
Finance; and (6) the Verification Centre. See China's response to Panel question No. 21. Also see footnote 191
above.

22 The complainants note that the Chinese origina text contains the word "shengchan”, which is
properly trandated into "to produce’, whereas China considers that this word is used interchangeably with
"zuzhuang", "to assemble" (footnote 2 of the common translation of Decree 125). The Panel's use of the terms
"to assemble" and "to produce” in these reports is without prejudice to the parties' views on these two terms.
Also see footnote 191 above.

13 According to China, automobile manufacturers operating under the processing trade, including those
located in specia customs zone such as "bonded-zone", "export processing zone" or "other special zones special
zones supervised by the customs under Article 30 of Decree 125" are outside the scope of Decree 125 unless
they sell such motor vehicles into the domestic Chinese market (China's response to Panel question No. 16).
Such asituation is addressed in Article 30 of Decree 125.

24 1n addition, Article 6(5) of Announcement 4 provides that "[i]f the status of whether imported
automobile parts can be characterized as complete vehicles changes due to the fact that the composition of such
parts is altered, the relevant vehicle model shall be registered as a new model." (See also Article 25 of
Announcement 4).

215 China's response to Panel question No. 167.

218 Canadals response to Panel question No. 304, footnote 15.
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the self-evaluation is negative. China appears to have misunderstood the Panel question concerning
Article 7 of Decree 125 and uses the word "review" in a general sense rather than in the context of
"review" required under Article 7 of Decree 125. Further, China's response regarding which the Panel
sought further confirmation in Panel question No. 167 was related to Panel question No. 5, which
concerned Articles 17 and 18 of Decree 125, provisions on verification by the Verification Centre, not
review of the automobile manufacturers' self-evaluation results addressed by Article 7 of Decree 125.

7.45  Further, under Article7 of Decree 125, the self-evaluation results for the vehicle models
concerned must be submitted when automobile manufacturers apply to the NDRC to be listed in
Public Bulletin on On-Road Motor Vehicle Manufacturers and Products (the "Public Bulletin") and
apply to the Ministry of Commerce for an Automatic Importation Licence.®’ If auto parts to be
imported are not characterized as complete vehicles as a result of the self-evaluation, the automobile
manufacturer must also submit the review opinion of the CGA.

7.46  For those vehicle models assembled with imported auto parts characterized as complete
vehicles, the NDRC will then mark "Characterized as Complete Vehicles' in the Public Bulletin and
the Ministry of Commerce will mark the same in the Automatic | mportation Licence.

7.47  Inthis connection, applications to the NDRC and to the Ministry of Commerce above appear
to take place in no specific order.

Registration with the CGA prior to the importation of auto parts characterized as complete
vehicles

7.48 Article7 of Decree 125 aso requires that, if an automobile manufacturer determines as a
result of self-evaluation that the imported auto parts contained in a vehicle model should be
characterized as complete vehicles, the automobile manufacturer must register the relevant vehicle

27 China submits that being listed in the Public Bulletin is required for automobile manufacturers to
produce and sell motor vehiclesin China and that one of the regulatory characteristicsthat is listed in the Public
Bulletin with respect to a specific vehicle is its customs status under Decree 125 (Chinas response to Panel
question No. 28).

Further, according to China, the purpose of establishing the aleged automatic licence system is to
monitor the importation of motor vehicle products and, if the automobile manufacturer is planning to import
auto parts which are subject to an automatic import licence requirement, it must apply to the Ministry of
Commerce for this purpose. China explains that this process is unrelated to the listing in the Public Bulletin
(Chinas response to Panel question No. 28).

Concerning the import licence system in relation to auto parts imports, see China's responses to Panel
question Nos. 171, 173 and the comments by the European Communities and Canada on Chinas response. In
particular, China states in its response to a Panel question, inter alia, that the evaluation and verification process
does not prevent the auto manufacturer from importing parts and components to assemble a particular vehicle
model (Chinds response to Panel question No. 171). The European Communities argues in its comments on
Chinas response that Chinas reply is difficult to reconcile with the text of Article 7(3) of Decree 125, which
provides:

"When an automobile manufacturer applies...to the Ministry of Commerce for an Automatic
Importation License, it shal submit the self-evaluation results for the vehicle models
concerned. If the imported automobile parts are not characterized as complete vehicles, the
automobile manufacturer shall aso submit the review opinion by the CGA."

Thus, according to the European Communities, to get the import licence allowing the import, the auto
manufacturer will need to go first through the self-evaluation and the review by Customs when the self-
evaluation has concluded that the imported auto parts are not characterized as compl ete vehicles.
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models with the CGA prior to the importation of auto parts. If the imported auto parts are determined
not to constitute "auto parts characterized as complete vehicles' (after self-evaluation and review by
the Verification Centre as designated by the CGA), registration with the CGA is unnecessary.?®

7.49  When registering with the CGA, an auto manufacturer must submit the following documents
pursuant to Article 9 of Decree 125:

() abrief introduction of the manufacturer;
2 an annual production plan for the vehicle model to be registered;

3 aclassification and price ratio schedule of the auto parts of the vehicle model
to be registered, the total price of the vehicle model to be registered, and the itemized
prices of domestic parts and imported parts used in the vehicle model to be registered
(each of the above shall exclude relevant taxes);

4% a complete list of the domestic and foreign suppliers that supply the auto
parts used in the vehicle model to be registered, and alist of the auto parts supplied
by each supplier; and

5) evidence that the vehicle model to be registered has been included in the
Public Bulletin.

750 Under Articlel0 of Decree 125, upon receipt of a registration application, the CGA
distributes relevant documents to the NDRC, the Ministry of Commerce and district customs offices
in charge of the area where the manufacturer is located for the administration of their respective
responsibilities.”® For example, Article 11 of Decree 125 indicates that once a district customs office
in charge of the area where the manufacturer is located receives a manufacturer's registration
documents distributed by the CGA, it examines the registration documents, and if the criteria are met,
registers the auto manufacturer and its vehicle models, and notifies the manufacturer.

Provision of duty bonds prior to the importation of auto parts

751  After avehicle model has been registered, an automobile manufacturer, pursuant to Article 12
of Decree 125, must provide duty bonds commensurate with its importation plans to the district
customs office prior to the importation of auto parts. The amount of the comprehensive duty bonds
should not be less than the manufacturer's monthly average of duties payable on the importation of
such parts.”® Third-party auto part suppliers and auto part manufacturers that import auto parts are
not covered by this requirement, as they are subject to the normal customs process and thus pay the
customs the import duty for the imported auto parts at the tariff rate applicable to auto parts at the
time of importation.?

218 "Registered vehicle models’ are those that have been listed on the Public Bulletin published by the
NDRC (Article 8 of Decree 125).

19 5ee China's response to Panel question No. 21 for China's explanation of the respective roles played
by various Chinese government authorities concerned.

20 |f importation plans are modified or if the number of registered vehicle models is changed, the
automobile manufacturer must apply for an adjustment of the amount of the comprehensive duty bonds to the
district customs office in charge of the area where the manufacturer islocated (Article 12 of Decree 125).

221 China's responses to Panel question Nos. 20(b), 83, 185(a) and (b).
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7.52 China has explained that the amount of the comprehensive duty bonds is based on the
projected amount of duties that the importer will pay each month, which is, in practice, calculated
based on the applicable rates for auto parts (i.e. 10 per cent on average).””? China explains that such
calculation is made to minimize the burden on auto manufacturers’ and that, contrary to what the
complainants submit, there is no necessary concordance between a bonding rate and the rate of duty at
which the imported good will be assessed.?*

Customs clearance by the auto manufacturers concerned at the time of importation

753 Article 13 of Decree 125 states that auto manufacturers importing auto parts characterized as
complete vehicles must declare their importation of such auto parts and pay duties to the district
customs office. According to Article 14 of Decree 125, at the time of declaration, the following
should be submitted: (1) an importation declaration form, (2) the Automatic Importation Licence
marked with "Characterized as Complete Vehicles', (3) other relevant licence, and (4) accompanying
documents required by the customs. Article 13 refers to the obligation not only to declare the
importation of auto parts, but also to pay duties. However, as noted below in paragraphs 7.59-7.65,
actual payment of the charge under the measures does not occur until the Verification Centre has
completed the verification after the manufacturers finish the assembly of auto parts into complete
vehicles.

754  Then, under Article 16 of Decree 125, upon entry of auto parts characterized as complete
vehicles into China's customs territory, the customs handles the importation formalities by reference
to relevant regulations regarding the administration of bonded goods.?® Similarly, Article27 of
Decree 125 stipulates that the customs in charge of the area where the manufacturer is located shall
administer, by reference to the rules for bonded goods, the imported automobile parts that are
characterized as complete vehicles, during the period from the customs declaration and clearance of
the goods to the payment of duties.

7.55 Inresponseto aquestion from the Panel regarding the administration of bonded goods and the
rules for bonded goods referred to in the above mentioned provisions, China explained during the first
meeting with the Panel that "bonded goods' in this context means the requirement imposed on
automobile manufacturers to pay bonds for imported auto parts and does not mean physical control of

%22 Chinals response to Panel question No. 18.

223 Chinals response to Panel question No. 18.

224 China's response to Panel question No. 201.

5 | response to a question from the Panel what procedural requirements “the administration of
bonded goods' under Article 16 of Decree 125 entail, China submits that the "the administration of bonded
goods' may vary from one type of customs matter to another and provides an outline of the procedure relating to
the administration of bonded goods in a typical scenario (China's response to Panel question No. 19). China
also provides the categories of goods that are defined under Article 100 of Chinas Customs Law as "goods
remaining under customs control”, which include "goods in bonded status" or "goods not fulfilling al necessary
customs requirements”.

We take from China's responses in this connection (Panel question No. 19) aswell asin relation to "the
rules for bonded goods' under Article27 of Decree 125 (Panel question No. 20(a)) that the procedura
requirements relating to the administration of bonded goods in a typical scenario as explained in Chinas
response to Panel question No. 19 is not applicable to the importation of auto parts under the measures.

Rather, China explainsin its response to Panel question No. 20(a) that the bonding requirements under
the measures at issue include the elements listed in paragraph 7.55 above.
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imported auto parts themselves.?® China further elaborates that the bonding requirements under the

measures at issue include the following elements:*’

o the registration of vehicle models for which the imported auto parts have the essentia
character of a motor vehicle;

e arequirement that the auto manufacturer keep accurate records of the parts and components
that it importsin bond, and account for their assembly into registered vehicle models;

e the establishment of the Q-account, which connects the auto manufacturer to the relevant
customs office via the Internet; recording each entry of bonded auto parts for the registered
vehicle models in the Q-account; and making adjustments to the Q-account as parts and
components that entered in bond are assembled into registered vehicle models and the
applicable duties are paid.

Verification of whether imported auto parts should be characterized as complete vehicles

7.56  Auto manufacturers must submit a verification application? to the CGA within 10 days after
the first batch of vehicles of the registered model has been assembled. Upon receiving a verification
application, the CGA entrusts the Verification Centre to conduct verifications. Pursuant to Articles 17
and 19 of Decree 125 and Articles 7 and 9 of Announcement 4, within one month of receiving these
instructions, the Verification Centre must conduct verifications to determine whether imported auto
parts should be characterized as complete vehicles, i.e. whether the imported auto parts in a given
relevant vehicle model meet one or more of the thresholds set forth in Article 21 of Decree 125,22

7.57 In this connection, the Panel notes a clarification by China, which has not been disputed by
the complainants, that the verification process under Article 17 of Decree 125 is conducted on a

6 China also submits that Article 27 of Decree 125 does not refer to "the Procedures on Customs
Control over Bonded Areas (provided by the complainants in Exhibit JE-31)", which is only one of many types
of "rules for bonded goods' and that as is the case in the customs practices of other WTO Members, China's
"rules for bonded goods" vary from one customs procedure to another, depending on the nature of the procedure
and the degree of customs control that is required (China's response to Panel question No. 20(a)).

See also Chinas response to Panel question No. 19 concerning the administration of bonded goods
under China's customs law.

227 China's responses to Panel question Nos. 19, 20(a).

%28 The documents to be provided are as follows: (1) application form for verification; (2) report of self-
verification; (3) procurement list of parts; (4) document list for verifying "deemed whole vehicles'; and
(5) other documents as required (Article 25 of Decree 125 and Article 7 of Announcement 4).

2% See also Chinal's response to Panel question No. 304. In addition, if a vehicle manufacturer objects
to the results of the verification, a meeting is held between the manufacturer, government officials and technical
experts to determine whether the Verification Centre must perform a re-verification of the registered model and
the re-verification must occur within one month of the instruction of the Center to conduct it (Article 12 of
Announcement 4).

The complainants argue that a manufacturer may incur significant administrative delay in the fina
assessment of a charge as it could take up to 48 days from submission of the application after the first batch of
vehicles is complete until the verification is actually carried out (Part F.3 of the Factual Background Section
submitted jointly by the complainants). See paragraphs 7.61-7.65 below for a more detailed discussion on this
issue.

Article 26 of Announcement 4 stipulates that certain on-site review reports themselves may serve as the
Verification Report, provided that the manufacturer agrees to and the Leading Panel approves doing so. At least
in this circumstance, the alleged delay in the final assessment of a charge may not exist.
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vehicle model basis® According to China, the manufacturer may request, pursuant to Article 19 of
Decree 125, verification after the first batch of complete vehicles is assembled and the first batch can
be one vehicle or a small quantity of vehicles, a number that the manufacturer may choose at its
discretion. The verification findings based on the first batch of vehicles of the registered model will
then apply to al subsequent importation of auto parts for the same vehicle model until the
manufacturer can demonstrate, under Article 20, second paragraph of Decree 125, that the imported
auto partsin that vehicle model no longer have the essential character of a motor vehicle.

7.58  Also, Article 20, first paragraph of Decree 125 provides that if optional parts are installed on
a vehicle, the manufacturer must report the options to the Verification Centre and make declarations
at the time of the actual installation of the optional parts.

Payment of the charge by the auto manufacturers concerned

7.59  Pursuant to Articles 28 and 31 of Decree 125, after the imported automaobile parts have been
assembled into complete vehicles, the automobile manufacturer shall make a declaration of duty
(charge) payable to the customs office by the tenth working day of each month subseguent to the
month in which the Verification Centre issues a verification report on whether imported auto parts
should be characterized as compl ete vehicles.

7.60 At the time of declaration of payment of the charge, the auto manufacturer must submit the
following information in accordance with Article 34 of Decree 125: (1) verification report by the
Verification Centre; (2) the quantity of the complete vehicles of relevant vehicle models that were
assembled by the manufacturer in the last month, except for those models for which the imported auto
parts should not be characterized as complete vehicles; (3) the list of imported auto parts used in the
assembling of complete vehicles of relevant vehicle models in the last month, except for those parts
that are not characterized as complete vehicles in the Verification Report; and (4) other documents
deemed necessary by the customs. The district customs office then classifies such imported auto parts
as complete motor vehicles and collects an amount of duty equivalent to the tariff rates applicable to
complete vehicles.

7.61 In this regard, the parties do not dispute the overall timeline of the procedures listed above,
namely, first, the assembly of imported auto parts into the first batch of complete motor vehicles,
second, verification by the Verification Centre of whether imported auto parts used in the assembly of
motor vehicles should be characterized as complete motor vehicles, third, declaration by auto
manufacturers for the payment of the amount of duty owed under the measures for imported auto
parts, and finally, the customs authorities classification and collection of duties for such imported
auto parts. =

20 China's responses to Panel question Nos. 167(b) and 304; the complainants responses to Panel
guestion No. 304. China submits that the same principle applies to self-evaluation and review by the
Verification Centre. The parties, however, dispute the ramifications of thisrule. For example, the United States
submits that, contrary to what China seems to suggest in its response to Panel question No. 167, an initial
decision on the first batch of assembled vehicles does not establish certainty on al future imports. The United
States considers that in the entire period prior to the issuance of the verification report, which can take weeks or
months, the level of charges to be imposed on imported parts used in the vehicle model is unsettled. Also,
according to the United States, a"vehicle model" is not a static concept.

Z! parties responses to Panel question No. 304. In their response, the complainants provide various
scenarios under the measures concerning the assembly of motor vehicles using imported auto parts and/or
domestic auto parts.
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7.62  However, the parties do dispute the period of time that each step of the above procedures may
take.

Time taken for the administrative procedures under the measures

7.63  Inresponse to a question from the Panel in this regard, China has stated that it is not possible
to calculate an average period of time or provide another form of estimate because China does not
maintain these statistics.”? China submits that the Verification Centre is to complete the verification
and issue a verification report within 30 days from the receipt of a complete set of documentation
from the CGA under Article 19 of Decree 125, but the verification of avehicle model can take longer
than 30 days in cases where the documentation submitted by the auto manufacturer may give rise to
further inquiries and on-site reviews, or may require the submission of additional documentation.

7.64  The European Communities submits that a sample of currently pending applications for
review and verification under the measures demonstrates that the completion of the various
procedures under the measures can take years.”

7.65 The sample of pending applications for review and verification, submitted by the European
Communities, does indicate that among the applications made in 2005, certain applications dated
29 September 2005 for review®* by the Verification Centre were still pending as of the research date,
16 July 2007.2 Also, certain applications filed on 22 August 2006 for verification, not to mention all
applications made during January-February 2007 shown on this sample table, were not completed as
of 16 July 2007.

7.66 Therefore, the evidence on the record shows that the period for review and verification by the
Verification Centre can take from 30 days to a couple of years.

2 Chinals response to Panel question No. 171.

2 The European Communities response to Panel question No. 171, referring to Exhibit EC-26. Also
see footnote 229. Further, according to the European Communities, the complexity of the measuresin itself
affects the launching of a new model in the Chinese market. The European Communities argues that the
conception and launching of a new model can be delayed by 2-3 years, as automobile manufacturers will have to
look for domestic suppliers who are able to provide the required proportion of domestic parts or assemblies, and
test their reliability. Establishing self-verification report required by Article7 of Decree 125 may take an
additional 6 months for a team of 10-15 highly skilled experts. Even after a manufacturer decides to begin the
procedures for introducing a new model, it can in redity take up to one year before al the procedures are
finalized (European Communities' response to Panel question No. 8).

The United States submits that information on the average period of delay resulting from Chinas
measures was not an element of the United States' prima facie case on this issue, and the United States does not
have such information readily available (United States response to Panel question No. 8).

Canada submits that it is not possible to describe, as a genera rule, the effect that the measures have
on the average period necessary to assemble avehicle. The overal effect will vary based upon, e.g. the web of
suppliers and the particular sourcing of parts. The most significant delay results from a combination of the
procedural and substantive requirements (Canada's response to Panel question No. 8).

24 |t is not clear on the face of the status of these applications what stage of the procedures under the
measures is covered by "review" by the Verification Centre. As we examined above in paragraph 7.41, the
Verification Centre conducts a review when the result of a self-evaluation by an automobile manufacturer is
negative. We will thus assume that "review" indicated in respect of the status of these pending applications
refers to the type of review to be conducted by the Verification Centre if a negative result is obtained after self-
evauation by an automobile manufacturer.

5 "On-Line Administration of Automobile Parts Deemed Whole Vehicles — The leading group office
of import administration of automobile parts deemed whole vehicles'
(http://autoadmin.chinaport.gov.cn/autoadmin/search.do) (Exhibit EC-26).
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(iii)  Overall operation of the measures

7.67  Overdl, the measures at issue impose a charge and the administrative procedures necessary to
impose the charge on imported auto parts used in the assembly of complete motor vehicles.

7.68 The charge is imposed on imported auto parts that are characterized as complete motor
vehicles, which in turn is determined based on the criteria set out in the measures. if the imported
auto parts used in the assembly of a vehicle model meet one of the categories of the criteria under
Article 21 of Decree 125, then such auto parts are characterized as complete motor vehicles and thus
assessed at the tariff rates applicable to motor vehicles, not auto parts.

7.69 In this connection, to determine the applicability of the charge, customs officiads wait
pursuant to Article 28 of Decree 125 until automobile manufacturers finish assembling auto parts into
motor vehicles and then the Verification Centre finishes its verification of whether the imported auto
parts used in the assembly of a certain vehicle model should be characterized as complete motor
vehicles within the meaning of the measures. This is because what is pertinent for the purpose of
imposing the charge under the measures is whether imported auto parts used for the "assembly" of a
vehicle model meet the criteria set out in the measures. This process is based on the assessment of
auto parts imported at different times, in different shipments, from different exporters, and/or from
different countries. The partiesto the dispute refer to this situation as auto parts imported in "multiple
shipments". %

(©) Exceptions under the measures

7.70  Decree 125 provides certain exceptions from the administrative procedures and from the
application of the substantive criteria under Articles 21 and 22. The Panel will first look at the
exemption provided in Article2 of Decree125 from the administrative procedures under the
measures.

) Exemption of CKD and SKD kits from the administrative procedures - Article 2(2) of
Decree 125

7.71  Article 2, second paragraph ("Article 2(2)") of Decree 125 provides:

"[A]utomobile manufacturers importing completely knocked-down (CKD) or semi-
knocked-down (SKD) kits may declare such importation to the Customs in charge of
the area where the manufacturer is located and pay duties, and these Rules shall not

apply.”

7.72  China submits that under Article 2(2) of Decree 125, an automobile manufacturer declares
imports of CKD or SKD kits as "auto parts characterized as complete vehicles' and pays the duty at
the tariff rates applicable to complete vehicles at the time of importation. Regarding the scope of this
provision, however, we note some evolution in China's explanation throughout the course of this
proceeding. China initially explained that the importers who opt for the exemption under this
provision would be importing CKD or SKD kitsin accordance with the ordinary provisions of China's

26 Article 37 of Chapter VI ("Legd Liabilities') of Decree 125 aso refers to "multiple shipments".
The relevant part of Article 37 reads, "...or if an automobile manufacturer imports automobile parts that should
be characterized as complete vehicles in multiple shipments without applying for registration with the CGA
prior to the importation, the NDRC shall temporarily take relevant vehicle models off the Public Bulletin on On-
Road Motor Vehicle Manufacturers and Products until such automobile manufacturer corrects its failures'
(emphasis added).
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customs law.?" China also submitted that since its adoption of the measures, all imports of CKD and
SKD kits have been made under this provision.”®

7.73 In response to a question from the Panel after the second substantive meeting, however,
China submits that to import CKD and SKD kits, the importer shall make customs clearance at the
customs where the auto manufacturer is located and pay import duties under the normal customs
procedure for imports. China explains that there are no other customs procedures for the importation
of CKD and SKD kits but the ordinary customs procedures.”® This is so because there is no doubt
that the proper classification of imported CKD or SKD kitsis that of complete vehicles?*

7.74  The European Communities and the United States argue that Article2(2) is an optional
provision. The European Communities and the United States argue that Chinas explanation is
manifestly erroneous on the face of the measures and in contradiction with China's own initial
explanation of this provision given in its first written submission. The language of Article 2(2) itself,
which uses "may" instead of "shall", and that of Articles 7 and 21(1) of Decree 125 confirm their
point.

7.75 In the Pand's view, the language of Article2(2) and Chinds own explanation provided
earlier in the proceeding of this dispute do not support Chinas subsequent position that the
importation of CKD or SKD kits under Article 2(2) is mandatory. Article 2(2), on its face, indicates
that automaobile manufacturers importing CKD or SKD kits may declare the kits as such and pay the
duties. The use of an auxiliary verb "may" expresses only an objective possibility, rather than
command or exhortation connoted by the verbs "shall" or "should." Furthermore, the phrase ... and
these Rules shall not apply" in Article 2(2) indicates that the inapplicability of the measures to CKD
or SKD imports depends on the importer's decision to exercise the option provided in Article 2(2) of
Decree 125 and to declare the importation of CKD or SKD kits as such to Customs and pay the duties.
Chinaitself shared the same understanding and stated in its first submission: "Article 2 of Decree 125
states that importers of CKD/SKD kits can declare these imports to the relevant Customs authorities,
and the provisions of Decree 125 will not apply. Thus, the importer of CKD/SKD Kkits can declare
these imports as complete vehicles at the time of importation, pay the complete vehicle duty rate, and
avoid the bonding and record-keeping requirements of Decree 125."%*

7.76  Furthermore, the context of Article2(2), in particular Article21(1) of Decree 125, dso
confirms our conclusion. China argues that the existence of Article21(1) does not conflict with
Article 2(2), but in fact confirms Article2(2) by reiterating that CKD or SKD kits are aways
classified as complete vehicles.?”? According to China, Article 21 defines the collections of parts and

%7 The procedures to be followed by an importer of CKD or SKD kits under China's Customs Law are:
(1) to apply to the Ministry of Commerce for an automatic import licence; (2) to declare, at the time of
importation, the imports of CKD or SKD kits to the customs and provide the relevant import documentation,
including the declaration form, the automatic import licence, and the certificate of origin; and (3) to pay the
applicable motor vehicle duty rate for the CKD or SKD kits in accordance with the regular procedures for the
payment of customs duties, following the classification by the customs of the imported CKD or SKD kits
(China's response to Panel question No. 58).

%8 China's response to Panel question No. 15.

29 China's response to Panel question No. 193.

#0 China's first written submission, para. 195.

21 Chinas first submission, para 38 (emphasis added). China also stated, "[M]anufacturers may
therefore import CKD/SKD Kkits, pay the appropriate motor vehicle duties at the time of importation, and bypass
the procedures established under Decree 125" (China's first written submission, para. 195) (emphasis added).

%2 China's first submission, footnote 136 to para. 195.
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components that have the essential character of a motor vehicle, which includes CKD/SKD kits.?*
However, in our view, if Article 2(2) were to be understood as automatically excluding CKD or SKD
kits from the measures, it would make Article 21(1) of Decree 125 inutile, which categorizes CKD or
SKD Kkits as auto parts characterized as complete vehicles under the measures. In other words, it
would make meaningless the only logical explanation for the raison d'étre of Article 21(1), which is
to apply the measuresto CKD or SKD kitsimportsif they were to be imported without recourse to the
exceptional option under Article2(2). Article21 of Decree 125 is a provision setting forth the
thresholds for auto parts that should be characterized as complete vehicles under the measures and no
language in this provision shows any other meaning.

7.77 We therefore consider that Article2(2) of Decree125 is a provision that gives auto
manufacturers an option to have their CKD or SKD kits imports excluded from the "administrative
procedures’ under the measures and to import them under regular customs procedures and pay the
duties applicable to motor vehicles at the time of importation. This, however, does not affect the fact
that CKD and SKD kits imports are in principle subject to "the charge”" under the measures by falling
within the scope of the substantive criteria provided in Article 21(1) of Decree 125. Our reference to
"the measgLeS‘ in these reports therefore should be understood as including within its scope CKD and
SKD kits.

7.78  Furthermore, we understand that an exemption provided for CKD and SKD kitsin Article2(2)
of Decree 125 is limited to the administrative procedures under the measures, not the substantive
criteria under Article 21(1) of Decree 125. In particular, China itself submits, "[M]anufacturers may
therefore import CKD or SKD kits, pay the appropriate motor vehicle duties at the time of
importation, and bypass the procedures established under Decree 125. .."**® We note China's
statement that Article 21(1) of Decree 125 simply reiterates that CKD and SKD kits are always
classified as complete vehicles and that vehicles that are assembled entirely from CKD or SKD kits
can be imported as complete vehicles, consistent with GIR 2(a), and the challenged measures do not
apply. However, we do not find any support in the text of Decree 125 for China's proposition that
Article 21(1) of Decree 125 exists simply to reiterate the alleged general principle that CKD and SKD
kits are aways classified as complete vehicles. Therefore, for the purpose of this dispute, we will
consider that although importers of CKD or SKD kits can opt in accordance with Article 2(2) of
Decree 125 to be exempted from "the administrative procedures” under the measures, their obligation
to pay the charge under the measures for CKD and SKD kits arises from Article 21(1) of Decree 125.

7.79  Next, we will briefly describe a provision under the measures that provides an exception for
the imported auto parts that have been substantially processed in China.

(i) Imported auto parts that have been substantially processed in China — Article 24 of
Decree 125

7.80 Under Article24 of Decree125 (and Articles 16-18 of Announcement 4), if domestic
automobile manufacturers or domestic auto parts manufacturers substantially process imported auto
parts or imported unfinished auto parts to manufacture auto parts, the auto parts manufactured by such
domestic manufacturers are considered as domestic auto parts.

283 China's response to Panel question No. 193.

24 To the extent that an importer exercises the option provided in Article2(2) of Decree 125 and
imports CKD or SKD kits under the regular customs procedures, the parties agree, as we find in paragraph
7.636, that the treatment of CKD and SKD kits imports under the measures (i.e. imposition of the charge on
CKD and SKD kits) falls under the disciplines of Articlell, not Article 11 of the GATT 1994.

#5 China's first written submission, para. 195 (emphasis added).
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7.81 The provision excludes assemblies and sub-assemblies®® from its application, which is
understood to mean that the substantial processing exception does not apply to the processing of the
imported assemblies or sub-assemblies themselves, but applies to imported parts incorporated into
assemblies and sub-assemblies.®’

2. Products at issue
) Scope of the products at issue

7.82  The scope of the products at issue in a given caseis determined by the measures falling within
apanel'sterms of reference. In the present dispute, therefore, the products at issue are those subject to
Policy Order 8, Decree 125 and Announcement 4.2%

7.83  Thetext of the measures does not provide any specific categories of auto parts falling within
the measures. Articlel of Decree125 simply refers to "automobile parts’, and Article21 of
Decree 125, a provision on the substantive criteria for determining whether certain imports of auto
parts should be characterized as complete vehicles, refers to, inter alia, "assemblies' and "CKD and
SKD kits".

7.84  Based on the parties arguments in their written submissions and their responses to the Panel
guestions, auto parts subject to the measures at issue can be generally categorized into the following
four groups of the HS headings at the four-digit level:**

(1)  complete vehicles under tariff headings 87.02, 87.03 and 87.04%°;

2 the body and the chassis fitted with engine under tariff headings 87.06 and
87.07;

©)] parts and accessories of motor vehicles under tariff heading 87.08; and
4 parts and accessories of motor vehicles under chapters other than chapter 87,

in particular under tariff headings 84.07, 84.08, 84.09, 84.83, 85.01, 85.03, 85.06,
85.11, 85.12 and 85.39.

246 See paragraphs 7.88-7.89 below for the discussion on "assemblies’ and "sub-assemblies'.

27 Further, in response to the Panel's question of whether assemblies and sub-assemblies are not
excluded in "imported unfinished automobile parts’ under Article 24 of Decree 125, China has stated that they
are excluded from "imported unfinished automobile parts' and that assemblies and sub-assemblies are not
susceptible to substantive transformation since they aready congtitute a finished portion of the motor vehicle
and will not undergo further transformation prior to their assembly into the vehicle (Chinas response to Panel
guestion No. 41). The complainants have not raised any issue with this explanation from China.

#8 The United States and Canada also submit that the products encompassed in this case are all
products that are, or could be, subject to the measures at issue (Responses of the United States and Canada to
Panel question No. 73).

9 Parties' response to Panel question No. 73.

%0 Article 3 of Decree 125 provides:

"The reference to 'vehicles' in these Rules shall mean the classes M and N
vehicles as defined in the Classification of Vehicles and Trailers (National
Standard of China, GB/T15089-2001).

‘Class M Vehicles shall mean passenger vehicles with at least four wheels.
‘Class N Vehicles shall mean cargo vehicleswith at least four wheels."



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 168

7.85 The Panel notesin this regard that "the body" and "the chassis fitted with engine" respectively
under tariff headings 87.06 and 87.07 are referred to by the complainants as "intermediate products’,
in the sense that they are the products that are more than basic units of auto parts or accessoriesfalling
under the tariff headings such as those listed in (3) and (4) above, but are not complete motor
vehicles. Specifically, a chassis fitted with an engine under 87.06 is composed of, inter alia, the
individual parts that make up the chassis and the parts that make up the engine.®" Likewise, the body
under 87.07 is composed of the individual auto parts that make up the body.

7.86 In conclusion, the products at issue in this case are all imported auto parts that are potentially
subject to the measures, and they generally fall under the four categories listed above.

(b Product terms referenced in the measures at issue

7.87  Aside from the scope of the products at issue, the Panel notes that certain product terms are
referred to in China's measures. We will briefly examine these terms.

7.88  We recal that the second criterion for the determination on "auto parts characterized as
complete vehicles' under Article 21 of Decree 125 uses the term "assembly (system)". Article 4 of
Decree 125 in turn provides the list of the eight assemblies:

"The reference to 'assembly (system)' in these Rules shall include the vehicle body
(including cabin) assembly, the engine assembly, the transmission assembly, the
driving axle assembly, the driven axle assembly, the frame assembly, the steering
system, and the braking system."

7.89  According to the complainants, "assembly", a key concept in the measures, corresponds
roughly to major parts of avehicle®? China submitsthat it isaconvention in the automobile industry
to group these parts into "assemblies’, such as al of the constituent parts that make up the

“transmission assembly". %

7.90 Article22(2) of Decree 125 refers to "key parts or sub-assemblies' when it sets out,
"[i]mported automobile parts shall be characterized as an assembly (system) if ... the quantity of the
imported key parts or sub-assemblies [for purpose of assembling assemblies (systems)] reaches or
exceeds the specified level as set forth in Annexes 1 and 2." In turn, Annex 1 to Decree 125 specifies
auto parts considered under China's measures as key parts and sub-assemblies for each assembly
(system). For example, a vehicle body — a type of assembly — will consist of key parts and sub-
assemblies such as side panel, door, bonnet, roof box, or luggage compartment. Therefore, we
understand for the purpose of this dispute that the product terms "key parts' and "sub-assemblies"
refer to certain units of auto parts constituting "assemblies' as defined under the measures.

791 Furthermore, the first group of auto parts characterized as complete vehicles under Article 21
of Decree 125 is CKD and SKD kits.®* At the outset, we note that all parties agree that there exists
no standard definition of what constitutes a CKD or SKD kit, although they generally agree that these
product terms refer to "auto parts that are either fully or partly unassembled and that are shipped

%! The European Communities' first written submission, paras. 226-230. See also paragraph 7.583
below.

%2 part E.1 of the factual background section submitted jointly by the complainants.

3 Chinals response to Panel question No. 63.

%4 As noted in paragraphs 7.71-7.77 above, Article 2(2) of Decree 125 is an optional provision that
exempts CKD and SKD kit imports from the administrative procedures under the measures.
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together for assembly and further processing into a whole vehicle [in an importing country]." *° We
will examine CKD and SKD kits in more detail when we address the parties claims and arguments
pertinent to these products.?*®

3. Burden of proof

7.92  Asthe Appellate Body explained in US— Wool Shirts and Blouses, the general rule of burden
of proof is that the burden rests upon the party, whether complaining or defending, who asserts the
affirmative of a particular claim or defence.®’ Given this general rule, it is the complainant in a given
case who initialy bears the burden of proof to establish a prima facie case of inconsistency of a
measure with a provision of the WTO covered agreement, before the burden of showing consistency
with a provision or defending it under an exceptional provision (e.g. Article XX of the GATT 1994)
shifts to the defending party.

7.93 In the present case, therefore, it is the complainants who have the initial burden of proof to
establish a prima facie case of alleged inconsistencies of China's measures with, inter alia, Article Il1
of the GATT 1994, or dternatively, Article Il of the GATT 1994. China, then, as a party making an
affirmative defence of its measures under Article XX(d) of the GATT 1994, bearsthe initial burden to
prove that its measures are justified under this provision.

7.94 In this connection, a primafacie case is "one which, in the absence of effective refutation by
the defending party, requires a panel, as a matter of law, to rule in favour of the complaining party
presenting the prima facie case".*® To establish a prima facie case, the party asserting a particular
claim must adduce evidence sufficient to raise a presumption that what is claimed is true, although
precisely how much and precisely what kind of evidence will be required to establish a presumption

that aclaimis valid will necessarily vary from case to case.®

7.95 Bearing in mind the above, we will commence our analysis of the complainants claims in
respect of the measuresin the order indicated in the following section.

4, Panel's order of analysis
7.96 Assetout in paragraphs 3.1-3.10 of the Descriptive Part of these Reports, the complainantsin
this dispute have presented their claims in respect of the measures at issue under the GATT 1994,

TRIMs Agreement, SCM Agreement and China's Accession Protocol.

7.97 Wenote that the parties, with the exception of the European Communities, have not requested
the Panel to examine these claimsin any specific order.

5 part C of the factual background section submitted jointly by the complainants. China submits that
a CKD kit consists of dl, or nearly dl, of the parts and components necessary to assemble a complete vehicle,
and that an SKD kit differs from a CKD kit in the extent of its prior assembly (i.e. unlike a CKD kit, an SKD kit
includes significant parts and components that have already been assembled) (Chinds first written submission,
paras. 35-36). China also submits that there is no particular relationship between CKD or SKD kits and the
assemblies referred to in Article 21(2) of Decree 125, other than they all consist of auto parts in various states of
assembly (China's response to Panel question No. 63).

%6 See Section VII.F of these reports.

%7 Appellate Body Report on US—Wool Shirts and Blouses, page 14.

%8 A ppellate Body Report on EC — Hormones, para. 104.

%9 Appellate Body Report on US—Wool Shirts and Blouses, page 14.
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7.98 The European Communities, citing the Appellate Body Report on EC Bananas |1, submits
that the TRIMs Agreement, as "the agreement which is more specific to the claim before the Panel”
should be considered first®®®, followed by its claims under Article 11 of the GATT 1994. The United
States and Canada, on the other hand, have presented their claims under Articlelll of the GATT
1994 first, followed by their claims under the TRIMs Agreement. The United States and Canada have
not indicated a particular view on the order of analysis to be followed by the Panel in respect of their
claims under Article 111 of the GATT 1994 and the TRIMs Agreement.?**

7.99  The Panel notes that in EC — Bananas |11 the Appellate Body enunciated a test to be applied
in order to decide the Panel's order of analysis where two or more provisions from different covered
agreements appear a priori to apply to the measure in question. According to the Appellate Body, the
provision from the agreement that "deals specifically, and in detail" with the measures at issue should
be analysed first.®* However, regarding the order of analysis between the GATT 1994 and the
TRIMs Agreement, as a previous panel has pointed out?®, WTO jurisprudence is not uniform on the
question of which one of these two agreements is more specific.?®*  Furthermore, we do not consider
that the present case is one in which the relationship of the various provisions under which the
complainants base their claims requires us to follow a particular mandatory sequence of analysis,
which, "if not followed, would amount to an error in law."%

7.100 In light of the foregoing, we will start our analysis with the complainants claims under
Articlelll of the GATT 1994 with respect to imported auto parts in general. Specificaly, we will
analyse the complainants' claims in the following order:

- Articlelll of the GATT 1994;

%0 Eyropean Communities first written submission, para. 76 (citing the Appellate Body Report on EC-
Bananas 11, paras. 202-204).

%! See the United States and Canada's respective responses to Panel question No. 153. The United
States, for instance, says that it "considers that the order of analysisiswithin the discretion of the Panel." Ibid.

%2 A ppellate Body Report on EC — Bananas |11 , para. 204.

%63 See Panel Report on India— Autos, para. 7.156.

%4 |n Canada — Autos, the Panel analysed the measures at issue, including a duty exemption accorded
based on the local content requirements, under the GATT 1994 first on the grounds that: 1) the TRIMs
Agreement could not be properly characterised as being more specific than Article 111:4 of the GATT 1994 in
respect of the claimsraised in that case; 2) there was disagreement between the parties on whether the measures
under consideration could be considered to be "trade-related-investment measures’ and on whether they were
explicitly covered by the lllustrative List. (Panel Report on Canada — Autos, paras. 10.63 and 10.91).

The Panel in India — Autos held that as a general matter, even if there was some guiding principle to
the effect that a specific agreement might appropriately be examined before a more general agreement, the
TRIMs Agreement should not be inherently characterised as more specific than the relevant GATT provisions.
Thus, the Panel anadysed the measures at issue, including the localization requirements attached to the
importation of CKD/SKD kits, under the GATT 1994 first. The Panel concluded that, having found that the
"indigenization requirement" was in violation of Articlelll:4 of the GATT 1994, it was not necessary to
consider separately whether it was also inconsistent with Article 2 of the TRIMs Agreement. (Panel Report on
India— Autos, paras. 7.156, 7.157, 7.159-7.161 and 7.324, and footnote 377).

After noting that the TRIMs Agreement is a fully-fledged agreement in the WTO system, the Panel in
Indonesia — Autos considered that this agreement was more specific than Articlel11:4 of the GATT 1994 in
addressing the claims relating to the Indonesian car programme under which tariff and tax benefits were granted
contingent upon meeting specified local content requirements. Having found that the measures were
inconsistent with Article2 of the TRIMs Agreement, the Panel exercised judicia economy with respect to
complainants claims under Articlelll of the GATT 1994. This has been the only dispute in which a panel
examined the TRIMs Agreement first (Panel Report on Indonesia Autos, paras. 14.61-14.63 and 14.93).

%5 See Appellate Body Report on Canada — Wheat Exports and Grain Imports, para. 109.
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- TRIMs Agreement;
- Article |l of the GATT 1994; and
- SCM Agreement.

7.101 Then, we will address the complainants' claims with respect to the treatment of CKD and
SK D kits under the measures in the following order;

— Article |l of the GATT 1994; and
— Paragraph 93 of China's Working Party Report.
B. ARTICLE Il OF THE GATT 1994
1. Arethe measures consistent with Articlel11:2, first sentence, of the GATT 19947

7.102 The complainants submit that the measures impose an internal charge in a manner
inconsistent with Articlelll:2, first sentence, of the GATT 1994. China regjects these arguments,
claming instead that the charge imposed under the measures is an "ordinary customs duty" under
Article I1:1(b), first sentence, of the GATT 1994.

7.103 Articlelll:2, first sentence, of the GATT 1994 provides:

"The products of the territory of any contracting party imported into the territory of
any other contracting party shall not be subject, directly or indirectly, to internal taxes
or other internal charges of any kind in excess of those applied, directly or indirectly,
to like domestic products."

7.104 The Appellate Body in Canada — Periodicals clarified that the analysis of whether a measure
isinconsistent with the first sentence of Article 111:2 of the GATT 1994 involves a two-step test:

"[T]here are two questions which need to be answered to determine whether thereis a
violation of Articlelll:2 of the GATT 1994: (a) whether imported and domestic
products are like products; and (b) whether the imported products are taxed in excess
of the domestic products. If the answers to both questions are affirmative, there is a
violation of Article111:2, first sentence."*®

7.105 However, before we can proceed with the analysis as explained in Canada — Periodicals we
must preliminarily determine whether the charge under the measures indeed falls within the scope of
Article I11:2 of the GATT 1994. This is because the parties dispute from the outset whether such
charge is an "internal charge" under Article 111:2 of the GATT 1994, as the complainants contend, or
an "ordinary customs duty" under Article 11:1(b) of the GATT 1994, as China asserts®’ This is

%6 Appellate Body Report on Canada — Periodicals, DSR 1997:1, page 468.

%7 \We note that the parties agree that the question before us is whether such charge is an "ordinary
customs duties' under the first sentence of Article I1:1(b) of the GATT 1994, not an "other duty or charge"
under the second sentence of this provision. (See, e.g., European Communities second written submission,
para. 36 and footnote 34; United States second written submission, para. 23; Canadas second written
submission, para. 27; and China's responses to Panel question Nos. 79 and 88).
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indeed a crucial question for a charge cannot be at the same time an "ordinary customs duty” under
Article I1:1(b) of the GATT 1994 and an "internal tax or other internal charge" under Article I11:2 of
the GATT.?® Therefore, as panels before us have similarly decided,?® we must first decide which of
these two provisionsis applicable to the charge under the measures.?

%68 \\e see no objection from any of the parties to this dispute in starting our analysis of the claim under
Articlelll:2 of the GATT 1994 with this preliminary determination as China and the complainants agree that the
"charges in this dispute are either internal ones (as complainants contend), or customs duties (as China asserts)."
(United States' response to Panel question No. 88; second written submission, para. 13 and second oral
statement, para. 9). See also Canada's response to Panel question No. 103. China also notices this nuanced
position of the complainants on the binary character of Articlell and Article Il of the GATT 1994 and claims
that "Canada, at a minimum, appears to accept that a measure or charge that is validly within the scope of
Articlell cannot be analysed under Articlelll" (Chinas response to Panel question No. 179(a) and second
written submission, para. 123). However, China considers that the "threshold question” before the Panel isin
relation to the nature of the entirety of the measures, athough it aso specifically states, only in relation to the
charge, that "... a customs duty under Article Il cannot simultaneously be analysed as an ‘interna charge' under
the disciplines of Articlelll .." (Chinas response to Panel question No. 203). We aso recdl that the
complainants have respectively made alternative claims, inter alia, under Articlell:1(a) and (b) of the GATT
1994, in case the Panel were to find that the charge under the measures were a border charge (see European
Communities first written submission, paras. 210-213; United States first written submission, para. 117; and
Canadds first written submission, para. 132). We consider that the complainants focus on the charge in their
aternative claims under Article 11:1(a) and (b) of the GATT 1994 reinforces our understanding that they accept
that the question whether the charge under the measures is within the meaning of the first sentence of
Articlell:1(b) or Article111:2 of the GATT 1994 isindeed a binary one.

%9 See GATT Panel Report on EEC — Parts and Components, para. 5.4. See also the GATT Panel
Report on Greece — Import Taxes, which stated that the "... principa question arising for determination was
whether or not the Greek tax was an internal tax or charge on imported products within the meaning of
paragraph 2 of Articlelll. If the finding on this point were affirmative, the Panel considered that it would be
subject to the provisions of Articlelll ..." (para. 5). In the unadopted GATT Panel Report on Canada — Gold
Coins the parties themselves agreed to include in the terms of reference of the Panel "the understanding that the
Panel would provide its views ... on the question of whether the Ontario provincia sales tax measure on gold
coins accorded with the provisions of Articles 111 [or] Il of the General Agreement before proceeding to hear
additional arguments relating to the remaining el ements outlined in the terms of reference” (para. 49 — from the
context of this sentence we understand that the panel meant "or" instead of "and"). See also the Panel Report on
Argentina — Hides and Leather, para. 11.139. With regard to our citation of the unadopted GATT Panel Report
on Canada — Gold Coins above, we recall the Appellate Body's statement in Argentina — Textiles and Apparel
that although "unadopted panel Reports have no lega status in the GATT or WTO system ... a panel could
nevertheless find useful guidance in the reasoning [of such Reports] ... that it considered to be relevant” (para.
43).

2% |n doing so we would be fulfilling our duty under Article 11 of the DSU to determine the
applicability of the provisions cited by the complainants to the contested measures. Furthermore, we believe
that in the present case, answering such a preliminary question does not require us to provide positive
definitions of what constitutes an "internal charge" and an "ordinary customs duty" under respectively Article
I11:2 and Article 11:1(b) of the GATT 1994 as it would suffice for us to examine the elements that differentiate
these two kind of charges. We will then apply these elements to the specific aspects of the charge under the
measures to determine under which provision it should fall. We aso believe that such preliminary analysisis
without prejudice to our separate analysis, below, on whether certain aspects of the measures fall within the
scope of Articlelll:4 of the GATT 1994. We believe however that our finding here on whether the charge is
within the meaning of Articlelll:2 or Article 11:1(b) of the GATT 1994 may have an impact on that other
preliminary analysis. Finally, as the parties do not dispute that the charge imposed under the measures is not
covered by the term "all other duties and charges of any kind imposed on or in connection with the importation”
within the meaning of Article I1:1(b), second sentence, of the GATT 1994, we consider that the object of our
analysisin this section is not to delineate "ordinary customs duties' under the first sentence of Article 11:1(b) of
the GATT 1994 from "al other duties and charges of any kind" under the second sentence of this provision. As
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7.106 We will thus begin our preliminary analysis by recalling how the charge isimposed under the

measures.®’*

@ Charge under the measures

7.107 The Pand recals that China, as described above in paragraph 7.24, imposes under the
measures a charge in the amount equivalent to the tariff rate applicable to motor vehicles (25 per cent
on average) on auto parts that are imported and used by automobile manufacturers for the assembly of
motor vehicles, if such auto parts are characterized as complete vehicles based on the thresholds set
out in the measures. As we have explained above in Section VII.A.1(b)(i), under the measures, the
final determination of whether certain auto parts are characterized as complete vehicles and thus
subject to the charge is made once the auto parts, imported in a single or multiple shipments, are
assembled into complete vehiclesin China.

7.108 We also recall that Article 29 of Decree 125%"2 provides that auto parts imported by a third-
party supplier and subsequently purchased by an automobile manufacturer for their assembly into
motor vehicles in China, will also be counted towards the thresholds set out in the measures. China
has explained that imported auto parts that the auto manufacturer purchases from a third-party
supplier in China will have completed the necessary customs formalities and are no longer subject to
customs control. China further explains that the rules for bonded goods do not apply to auto parts
imported by a third-party supplier. Pursuant to Article 29 of Decree 125, automobile manufacturers
are then liable in respect of imported auto parts purchased from a third-party supplier for the
difference between a charge equivalent to the amount of the tariff rates for motor vehicles and the
amount of duty for auto parts that would have aready been paid by a third-party supplier at the time
of importation.?”

7.109 Given that China submits that the imposition of the charge on imported auto parts purchased
from athird-party supplier operates under the measures in a different manner from the charge on auto
parts imported by automobile manufacturers, we will first examine whether we must consider the
charge imposed pursuant to Article 29 of Decree 125 separately from the charge imposed in general
under the measures for the purpose of examining the complainants' claim under Article I11:2 of the
GATT 1994.

) Arguments of the parties

7.110 The complainants argue that the charge under Article 29 of Decree 125 cannot be separated
from the charge imposed under the other provisions of Decree 125.

7.111 The European Communities submits that Article 29 is a general provision that applies to
automobile manufacturers that purchase automotive parts from suppliers. Article 29 uses the genera
language of the measures on parts "characterized as complete vehicles' and is directly connected with
the overall logic of the measures according to which the classification of the imported parts depends
on their internal usein China.”* Additionally, the fact that customs duties and the 15 per cent internal

analysed in more detail below, the second sentence of Article I1:1(b) of the GATT 1994 is only relevant to the
present case insofar as it confers contextual support for the interpretation of "on their importation” in the first
sentence of Article 11:1(b) of the GATT 1994.

2! See also Section VII1LA.1(b)(i) above.

22 The text of Article 29 of Decree 125 is partially cited above at paragraph 7.37.

23 See Chinals responses to Panel question Nos. 20, 20(b), 31, 65, 83, 92 and 101.

2 European Communities' response to Panel question No. 101; second written submission, para. 54;
second oral statement, para. 21.
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charges are due by the same person when the importer is the automobile manufacturer, and can thus
be hidden under a global 25 per cent charge, cannot affect the legal assessment under Articles |1 and
[l of the GATT 1994.7”

7.112 The United States argues that the number or value of parts imported by third parties can be
determinative of whether charges are imposed on all imported parts used in a domestically produced
vehicle. Under Decree 125, if the number or value of imported parts in a specific vehicle exceeds the
designated thresholds, all imported parts in that vehicle will be assessed a 25 per cent charge.
Article 29 of Decree 125 allows a manufacturer to deduct from that charge the value of any customs
duties that another supplier has paid on one of the parts assembled into the vehicle. Accordingly,
there is no "separate charge," only a permissible deduction upon provision of sufficient evidence that
the payment was made at the border by the third-party supplier. Similarly, all imported parts,
regardless of their source, are counted together in determining whether the thresholds in Articles 21
and 22 of Decree 125 have been met. Hence, under Chinas analysis, there realy is nothing to
distinguish the charge imposed on parts imported by third parties and parts imported by the
manufacturer. If, as China appears to concede, the charge on third-party parts is an internal charge,
the charge on the manufacturer's parts must be as well. %

7.113 Canada argues that all imported parts (regardless of the importer) are considered collectively
for purposes of the thresholds under the measures. As such, the measures are not even applied to
imported parts in accordance with the express intention of the measures to enforce China's Schedule.
This demonstrates how arbitrary and discriminatory the measures truly are as the volume and value
thresholds, clear domestic-content requirements in themselves, are applied to products that even
China admits should be the subject of national treatment.?’”

7.114 China, on the one hand, submits that Article 29 of Decree 125 is "conceptualy different” in
relation to Article 11, because the original importer of these third-party parts and components has, in
most cases, already completed the customs formalities in respect of these imports, and the goods are
no longer subject to customs control. On the other hand, China submits that the charges collected
pursuant to Article 29 are nevertheless ordinary customs duties under Article 11 of the GATT 1994, in
that they objectively relate to the proper classification of the imported parts and components as part of
a collection of imported parts and components that, in their entirety, have the essential character of a
motor vehicle. Article 29 therefore results in the application of the motor vehicle duty to imported
auto parts regardless of who imported them.*®

(i) Consideration by the Panel

7.115 The Pandl considers that Article 29 does not administer a charge that is different from the
charge imposed in general under the measures: automobile manufacturers use auto parts imported by
a third-party supplier in the same manner as auto parts the manufacturers themselves directly import
for the assembly of motor vehicles; and auto parts imported either by vehicle manufacturers or by
third-party suppliers are subject to the same thresholds set out in the measures.?” In the Panel's view,

25 Eyropean Communities comments on China's response to Panel question No. 185(d).

278 United States responses to Panel question Nos. 185(e) and 198; comments on China's response to
Panel question No. 185(c); first oral statement, para. 28.

2 Canadals second written submission, paras. 4-5; responses to Panel question Nos. 101, 185(e) and
198.

278 Chinals responses to Panel question Nos. 83, 92 and 101; second written submission, para. 186.

2% \We see, for example, nothing in Articles 21 and 22 of Decree 125 (which establish the thresholds
for determining, respectively, whether auto parts should be "characterized as complete vehicles' and "deemed
imported assemblies") distinguishing parts imported under Article 29 from parts imported in general under the
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the elements cited by China, such as those described above in paragraph 7.108, in an effort to argue
that the charge imposed on auto parts in the context of Article 29 is conceptually different from the
charge in genera®®, do not change our conclusion that there is only one charge, which is ultimately
triggered by the application of the thresholds after the assembly of the imported parts into complete
vehiclesin China. For these reasons, we do not consider that the charge imposed under Article 29 of
Decree 125 should be analysed separately from the charge imposed in general under the measures. In
fact, they are the same charge.

(b) Isthe charge an "internal charge" within the meaning of Article I11:2 of the GATT 1994?
0) Overview of the arguments of the parties

7.116 The European Communities argues that the charges are internal, and thus subject to
Article lll of the GATT 1994, because the application of the measures is only triggered by the actual
manufacturing process taking place inside China by which imported automobile parts are used to
produce vehicles for domestic sale in China (Article7 of Decree 125). Chinas charges are not
collected at the time or point of importation, but internally after assembly and manufacture, as
confirmed by the language of Article28 of Decree125. More specificaly, the European
Communities maintains that the charges under China's measures are not imposed on the basis of how
auto parts are presented on importation, but on the basis of how they are used after importation and,
in particular, whether they are subsequently assembled and manufactured in China into vehicles with
an insufficient level of local content. Thereason or event that triggers the charges under the measures
is not the importation of the parts into China but the assembly, fitting, equipping and manufacture of
such parts into a complete vehicle after importation.?®*

7.117 The United States also argues that China's measures apply after importation of the product
and cannot therefore be considered to impose an ordinary customs duty. China's charges are thus not
imposed at the time of, or as a condition to, the entry of the parts into China, but are rather internal
charges the application of which turns on the details of the manufacturing operations conducted in
China. They are therefore internal charges. For the United States, the internal nature of the measures
and the charges is confirmed, inter alia, by the following factors: first, the determination of whether
imported parts constitute "features of a complete automobile" is made at the time the parts are used in
the assembly process rather than at the time the parts enter the territory to which China's Schedule
relates (Article5 of Decree 125);® second, under the measures, all of the parts of a completed

measures. See paragraphs 7.32 and 7.33 for a description of these two provisions of Decree 125. See aso
paragraph 7.37.

%0 As China itself explains, the 10 per cent a third-party supplier pays at the border when importing
auto parts is simply "deducted” from the fina charge liability the manufacturer eventualy incurs after these
parts, together with other parts, domestic and/or imported, are assembl ed/produced into whole vehiclesin China
See China's responses to Panel question Nos. 31 and 65.

%! Eyropean Communities first written submission, para 139; first oral statement, paras. 25-26;
second written submission, para. 51; second ora statement, para. 18; responses to Panel question Nos. 90,
90(b) and 181.

%2 |n this regard, the United States emphasizes that even if a manufacturer could identify that certain
auto parts are going to be used in a specific vehicle model, given the assembly-line process, the manufacturer
would have no ideainto which particular vehicle a particular part is going to be incorporated. Moreover, within
a bulk shipment of parts, one cannot identify in advance which parts will actually be used in production, as
opposed to being discarded as defective, damaged in processing, or being held in inventory for eventual use as
replacement parts. Thus, thereis not —and cannot be — a specific vehicle identified with a collection of specific
parts until that vehicle has actually been assembled within China. The Unites States recalls that China asserts
that it can identify parts of a specific model at the border, but it does not assert that it can identify parts of a
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vehicle are combined for the determination of whether the 25 per cent charge applies, regardiess of
where those parts originate, when or where they entered the territory of China, or who imported them;
third, even if a part has been imported by a supplier, and even if the supplier has already paid customs
fees and duties, the part is nonethel ess grouped together with parts imported by the manufacturer itself
when making the determination (therefore, identical imported parts included in the same shipment can
be subject to different charges depending on their internal use); fourth, the 25 per cent charge is
imposed not on the importer, but on the manufacturer — whether or not the manufacturer is actually
the importer of the part in question; and fifth, the officia verification is performed by Chinese
authorities at the manufacturer's site, not at the border (Article7 of Decree 125). Finadly, also
relevant is that determinations under the measures are not made by Chinese Customs through normal
customs procedures, but by a special administrative body pursuant to measures developed by agencies
with industrial policy functions.®®

7.118 Canada submits that the measures impose charges and administrative requirements on
imported auto parts based not on the state of the product upon presentation at the border, but upon the
use of those imported parts in vehicle manufacturing that takes place after importation. In other
words, the liability that applies to imported products under the measures occurs only after the final
related product, the complete automobile, rolls off the assembly line. As a result, Canada sees
nothing in the measures to suggest a relationship with the administration and enforcement of valid
customs liabilities. For auto parts manufacturers using imported parts, the bound tariff rate for parts
(usually 10 per cent) is paid at the border. If that imported auto part is then used in manufacturing a
vehicle of which the imported content exceeds the value or quantity thresholds set out in the
measures, then an additional internal charge (usually an additional 15 per cent) is assessed on the
value of the imported auto part. If the vehicle manufacturer can establish that the tariff was already
paid by the auto parts manufacturer, the original importer, then the vehicle manufacturer will receive a
10 per cent credit, in effect paying an internal charge of 15 per cent. If the vehicle manufacturer is not
able to establish this to the satisfaction of Customs, it would then be subject to a 25 per cent interna
charge. This shows that the measures apply to auto parts only once they are in free circulation in the
internal Chinese automotive market, and are based entirely on their use after importation.®*

7.119 In sum, the core of the complainants arguments™ under this issue is that the charge on
imported auto parts resulting from the measures is an internal charge subject to the first sentence of
Articlel1:2 of the GATT 1994 because it is triggered by the actual use of these parts in the
assembling of complete vehicles taking place inside China after importation. The complainants argue
that if the charge were truly an "ordinary customs duty", it would be assessed solely on the status or
condition of these goods at the moment they were presented at the border "on their importation” into

specific vehicle. As a result, concludes the United States, the measures wait until the vehicle has been
assembled before making the final assessment of charges (United States response to Panel question No. 176).

%3 United States first written submission, para. 76-80; first oral statement, paras. 23-26; second oral
statement, paras. 14 and 16-17; second written submission, para. 22 and footnote 13 to para. 22; responses to
Panel question Nos. 87, 90 and 186; comments on China's response to Panel question No. 134.

%4 Canadals first written submission, para. 84 and footnote 114 to this paragraph; response to Panel
question No. 90(a).

%5 Argentina, Australia, Japan and Mexico, who participated in the Panel's proceeding as third parties
and submitted written submissions, support the complainants' view on this issue. (see Argentinas third party
submission, paras. 8-17; Argentinas oral statement, paras. 2-7; Australids oral statement, paras. 4-16; Japan's
third party submission, paras. 4-22; Japan's ora statement, paras. 2-11; and Mexico's third party submission,
paras. 4-6). Brazil did not express any views on the proper characterization of the measures at issue but
highlighted key considerations regarding the differences between Article Il and Ill of the GATT 1994 (see
Brazil's ora statement, paras. 2-9).
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China®®, as required by a proper interpretation of the first sentence of Article 11:1(b) of the GATT
1994, not on their use inside China in the assembly of complete vehicles. To the complainants, an
"ordinary customs duty", even if collected after the time or point of importation, must be assessed
taking into consideration only the state of the product at the moment of importation. The stated policy
purpose of the measures, the description and characterization of the charge under the measures as well
as the fact that the charge is collected by the customs authority are all irrelevant factors to the
determination of whether the charge is an "ordinary customs duty".

7.120 China, however, submits various arguments in support of its defence that the challenged
measures impose ordinary customs duties under Articlell:1(b), first sentence, of the GATT 1994.
First, because the charges are imposed conditioned upon the entry of goods into China. Additionally,
because these charges are imposed "on their importation" within the meaning of Articlell:1(b), first
sentence, because they relate to, or fulfil, a condition of liability that attaches at the time of
importation.?®”  Further, these charges are ordinary customs duties also because they are charges
China is allowed to impose by reason of, or as a condition of, the importation of the product,
irrespective of the precise time and place when and where they are imposed or collected.?® Finally,
China explains that an important factor in the characterization of the charges as ordinary customs
duties is that they are imposed by measures that implement and enforce Chinas Schedule of
Concessions by giving effect to the provisions of China's Schedule relating to "motor vehicles." They
do so by defining the circumstances under which China will classify imported auto parts and
assemblies as having the essentia character of a complete motor vehicle under these tariff
provisions®  This is done irrespective of how importers choose to structure such auto part
importations: either in a single or in multiple shipments. It is therefore the importation of parts of
registered vehicle models, i.e. those containing imported parts that assembled together have the
essential character of a complete vehicle, that triggers the imposition of the charge, not their internal
use.

7.121 In light of the parties arguments on whether the charge falls within the scope of the first
sentence of Article 111:2 of the GATT 1994 or the first sentence of Article I1:1(b) of the GATT
1994*°, the Panel considers that it must examine these two provisions in accordance with the
customary rules of treaty interpretation under the Vienna Convention on the Law of Treaties ("Vienna
Convention")®*. In doing so, we will also follow the interpretative approach taken by the Panel in
India— Autos:

"The Panel feels that it is vita that the task be approached solely through an
application of the customary rules of interpretation of public international law as

%6 Or based on their "snapshot”, as Canada callsit (see Canada's response to Panel question No.90(b));
or based on the goods "as entered” (see United States' second written submission, para. 22).

%7 China's first written submission, para. 67; second written submission, para. 112.

%8 Chinals first written submission, para. 7; second written submission, para. 115; responses to Panel
question Nos. 87 and 109.

%9 China's first written submission, para. 43; first oral statement, para. 28.

290 European Communities second written submission, para. 36 and footnote 34; United States' second
written submission, para. 23; Canada's second written submission, para. 27; and China's responses to Panel
question Nos. 79 and 88.

2! gee Article 3.2 of the DSU. These rules require an interpretation in good faith in accordance with
the ordinary meaning to be given to the terms in their context and in the light of the object and purpose of the
agreement (Article 31 of the Vienna Convention). Recourse may be had to supplementary means of
interpretation in accordance with Article 32 of the Vienna Convention. See, e.g., the Appellate Body Report on
US — Gasoline, DSR 1996:1, page 16-17; Appellate Body Report on Japan — Alcoholic Beverages!l, DSR
1996:1, page 104; and Appellate Body Report on India — Patents (US), paras. 45-46.
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required by Article 3.2 of the DSU. This should occur without any presumption as to
some preordained or systemic balance between the two Articles. The customary rules
provide sufficient mechanisms to ensure an appropriate outcome that should deal with
such concerns, as they require consideration of ordinary meaning in context and in
the light of object and purpose of the treaty. In thisregard, context includes areading
of each Articlein relation to other potentially relevant provisions and an analysis,
where necessary, of any differences in terminology. The principle of effectiveness
would also apply to prevent reducing any provision to inutility.

While other provisions in the WTO Agreement may usefully be considered as part of
the context which informs the meaning of a given provision, the scope of that
provision should not be assumed a priori to vary depending on the mere presence of
other provisions which may have some relevance to the situation: the contours of a
provision should flow from its terms, as read in context alongside the other provisions
of the agreement. The Panel is also mindful of the fact that different aspects of a
particular measure may legitimately be covered by distinct provisions of the WTO
Agreements."%*

(i) Internal taxes or other internal charges within the meaning of Article I11:2 of the GATT 1994

Arguments of the parties

7.122 The European Communities argues that internal charges under Articlelll:2 of the GATT
1994 are not imposed on "products on their importation into the territory”, but on products already

"imported into the territory" >

7.123 The United States submits that an examination of the language used in ArticleI11:2 involves
a relationship between products that have been "imported into the territory" of a Member with
"internal taxes or other internal charges'. Thus, in contrast to ordinary customs duties under
Articlell, which are based on the product a the time of importation, an internal charge under
Article l11:2 may be associated with the product as it exists after it is imported into a Member's
territory.” The United States submits that the applicability (or not) of Article 111:2 follows from this
provision's use of the terms "internal charges' and not from any notion (as China contends) that
Articlel provides "permission” for a violation of Article!11.*® For this reason, China is wrong in
asserting that customs duties would always constitute "a violation of the non-discrimination principles
under Articlelll." The same type of discrimination does not apply to customs duties regularly
imposed by WTO Members. That is, the level of charges on other imported products does not depend
on how an imported part is used within the Member's territory . >

7.124 Canada adds that the Appellate Body and GATT acquis have made it abundantly clear that
Article 111 exists to prevent discrimination against imported products, by protecting expectations of an
equal competitive relationship between imported and domestic products. The protection afforded by
Article Il does not work simply in respect of products once in the internal market, but also in respect
of establishing the very point at which national treatment must apply. That point must be when a

%2 panel Report on India — Autos, paragraphs 7.222 and 7.223. The complainants agreed with this
approach in their respective responses to Panel question No. 203.

8 Eyropean Communities' second written submission, para. 38.

24 United States' response to Panel question No. 186.

2 United States second oral statement, para. 9.

% United States second oral statement, para. 12.
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product is physically presented at the border. Otherwise, how can the objective of Articlelll be
realized when the very scope of the tariff concessionsis uncertain, and the border itself can be set asa
Member sees fit so as to deny national treatment?*®’

7.125 China submits that whether one examines the matter from the standpoint of Articlell ("on
their importation™), or from the standpoint of Article Il ("imported"), it is evident that the delineation
between Article Il and Article Il requires some understanding of what it means for products to have
completed the process of importation. It isthe completion of this process that marks the turning point
between permissible discrimination under Articlell and impermissible discrimination under
Articlelll. In Chinas view, imports have been “"cleared through customs' once all customs
formalities are complete and the goods are in free circulation within the customs territory. In
particular, China considers that imports have been "cleared through customs' once the national
customs authorities have completed the administrative processes that are necessary for the imposition
and assessment of the specific border charges that a Member is allowed to impose in respect of the
imports at issue, and the imports are no longer subject to customs control. A Member may not impose
any charge in connection with the customs clearance process and thereby evade the non-
discrimination disciplines of Articlelll. Rather, it must be a charge of a type that the Member is
allowed to impose under its Schedule of Concessions or in accordance with other WTO provisions.?®

Consideration by the Panel

7.126 Thefirst sentence of Article111:2 of the GATT 1994 provides:

"The products of the territory of any contracting party imported into the territory of
any other contracting party shall not be subject, directly or indirectly, to internal taxes
or other internal charges of any kind in excess of those applied directly or indirectly,
to like domestic products.”

7.127 Neither Article I11:2 of the GATT 1994 nor any other WTO covered agreement provides a
definition of the term "interna taxes or charges'. The Dictionary of Trade Policy Terms defines
"internal taxes" asfollows:

"Government charges applied to sale of goods and services inside a customs
territory. Article 111 of the GATT requires that such charges are levied at the same
rate for domestic products as for imported products. In other words, national
treatment is a fundamental obligation in thisregard. ..."**

7.128 This definition of "internal taxes' above illustrates that the term “internal” seems to indicate
that the element triggering the obligation to pay the charge — for example, the sale of the good — takes
place inside the customs territory.

7.129 This aso appears to be in line with the language of the first sentence of Article I11:2 of the
GATT 1994, which refers to "the products of the territory of any contracting party imported into the
territory of any other contracting party".>® In other words, products that have aready been imported
into the customs territory of a Member should not be subject to internal taxes and other interna

27 Canada's second written submission, para. 13.

2% Chinals response to Panel question No. 37.

29 Dictionary of Trade Policy Terms, W. Goode, WTO Fourth Edition, 2003, page 184. Emphasis
added.

30 Emphasis added. Articlel11:1 also refers to imported products.
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charges in excess of those applied to like domestic products. Thus, the imposition of an interna
charge is not triggered by the act of importing a product into to the territory of any other contracting
party.3°1

7.130 We aso find useful guidance from previous GATT jurisprudence on the question of whether
a charge is subject to the disciplines of Articles Il or 11l of the GATT 1994. For example, in the
GATT Panel Belgium — Family Allowances, the Panel considered that because a levy was "collected
only on products purchased by public bodies for their own use and not on imports as such, and that
the levy was charged, not at the time of importation, but when the purchase price was paid by the
public body" as enough reason to characterize such a levy as an "internal charge' under
Article 111:2.3% |n Canada — Gold Coins, an unadopted GATT Panel Report, the panel, faced with the
guestion of whether an Ontario provincial sales tax measure on gold coins was within the scope of
Articles |1l or 1l of the GATT, noted, based on the language of Belgium - Family Allowances, that the
tax was levied at the time of retail sale of goods within the province, not at the time of importation
into Canadian territory and thus affected the internal retail sale of gold coins rather than the
importation of Krugerrands as such. The panel therefore considered that the tax was an "internal tax"
under Article 111 and not an "import charge" under Article 11.3%

7.131 Furthermore, in Argentina — Hides and Leather, the panel found that the pre-payment of the
Value-Added Tax (VAT) established by the challenged measure was an internal measure under
ArticleI11:2, first sentence, because the measure applied to "definitive import transactions, but only if
the products imported were subsequently re-sold in the internal Argentinean market."** In other
words, the measure provided for the pre-payment of the VAT chargeable to an internal transaction.
Furthermore, the panel, relying on Ad Note Article Il of the GATT 1994, stated that the fact that the
charge was "collected at the time and point of importation" did not preclude it from qualifying as an

"internal tax measure".>*®

7.132 Consistent with those GATT and WTO panels, we also consider that an important element
that would indicate that a charge constitutes an “internal tax or other internal charge” within the
meaning of Articlelll:2 of the GATT 1994 is whether the obligation to pay such charge accrues
because of an internal factor (e.g., because the product was re-sold internally or because the product
was used internaly), in the sense that such "internal factor" occurs after the importation of the
product of one Member into the territory of another Member.

7.133 Wefind contextual support for this reading in Ad Note Article 11 of the GATT 1994, which
clarifies that any internal tax or other internal charge which applies to an imported product and to the
like domestic product and is collected in the case of the imported product at the time or point of
importation is nevertheless to be regarded as an internal tax or other interna charge within the scope
of Article Il1l. The Ad Note Article 11, therefore, appears to confirm that when or where the internal
charge is collected is not necessarily the decisive criterion to indicate that it falls within the scope of
Article 111:2 of the GATT 1994.%®

%1 Obviously, importation is a necessary prerequisite to become an "imported product” and thus to be
given national treatment on internal taxation. See also paragraph 7.133, below.

%2 GATT Panel Report on Belgium - Family Allowances, para. 2 (emphasis added).

%3 GATT Panel Report on Canada — Gold Coins (unadopted), para. 50. See also footnote 269.

%% panel Report on Argentina — Hides and Leather, para. 11.145 (emphasis added, original footnote
omitted).

% panel Report on Argentina — Hides and Leather, para. 11.145.

%% See also Panel Report on India — Autos, para. 7.260. The Panel in India — Autos stated that “the fact
that the measure applies only to imported products need not, in itself, be an obstacle to its falling within the
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7.134 However, China submits that the charge under the measures is an ordinary customs duty, not
an internal charge because it isimposed as a condition of — that is, by reason of — the importation of a
product (auto parts) into China's customs territory and that this charge objectively relates to a duty
liability that arises by reason of the importation of the product. In other words, Chinais of the view
that the assessment of the charge based on the assembly of auto parts into motor vehicles is a
condition of the importation of such auto parts.

7.135 Given Chinds arguments, we will next turn to the meaning of the term "ordinary customs
duties" in Article 11:1(b), first sentence, of the GATT 1994, before analysing whether the charge under
the measures falls under either Article I1:1(b), first sentence, or Article 111:2 of the GATT 1994.

"Ordinary customs duties" within the meaning of Article11:1(b) of the GATT 1994
7.136 Articlell:1(b) of the GATT 1994 provides:

"The products described in Part | of the Schedule relating to any contracting party,
which are the products of territories of other contracting parties, shall, on their
importation into the territory to which the Schedule relates, and subject to the terms,
conditions or qualifications set forth in that Schedule, be exempt from ordinary
customs duties in excess of those set forth and provided therein.  Such products shall
also be exempt from all other duties or charges of any kind imposed on or in
connection with the importation in excess of those imposed on the date of this
Agreement or those directly and mandatorily required to be imposed thereafter by
legislation in force in the importing territory on that date." (emphasis added)

7.137 The Pand first recals its statement at paragraph 7.121 above that it would follow the
interpretative approach taken in India — Autos in dealing with the preliminary issue as to whether the
charge under the measure falls within the scope of either Article 11:1(b) or 111:2 of the GATT 1994.
We recall in particular our endorsement of that panel's statement that “[w]hile other provisions in the
WTO Agreement may usefully be considered as part of the context which informs the meaning of a
given provision, the scope of that provision should not be assumed a priori to vary depending on the
mere presence of other provisions which may have some relevance to the situation: the contours of a
provision should flow from its terms, as read in context aongside the other provisions of the
agreement."*

7.138 With this statement in mind, we recall our conclusion above at paragraph 7.105 that the
preliminary question before us is whether the charge under the measures is an "ordinary customs

purview of Articlelll. For example, aninternal tax ... conditioning the sale of the imported but not of the like
domestic product, could nonetheless 'affect’ the conditions of the imported product on the market and could be a
source of less favourable treatment.” It further observed that "Article 111:1 refers to the application of measures
'to imported or domestic products, which suggests that application to both is not necessary." (Panel Report on
India— Autos, para. 7.306 and footnote 437; origina footnotes were omitted).

We concur with the Panel in India — Autos. We do not consider that the language of Ad Note Article
111 supports the interpretation that any charge not imposed on domestic products would fall ipso facto outside
the scope of Article 111:2 of the GATT 1994. Otherwise, Members could easily escape the application of
Article111:2 of the GATT 1994 by simply exempting domestic products from a charge that would otherwise be
internal.

See aso China's response to Panel question No. 88 and the complainants' respective responses to Panel
guestion No. 88.

%7 Panel Report on India — Autos, para. 7.223 (emphasis added).
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duty" under the first sentence of Article!l:1(b) of the GATT 1994 or an "internal charge"**® under
Article 111:2 of the GATT 1994. We are of the view therefore that the ordinary meaning of the words
"ordinary customs duties' in the first sentence of Articlell:1(b), read in their context and in light of
the object and purpose of the GATT 1994, is an important element in our preliminary task to
determine which provision of the GATT 1994 the charge falls under.

Ordinary meaning of an "ordinary customs duty"

7.139 The term "ordinary customs duties' is not defined in the WTO covered agreements.
Regarding the ordinary meaning of "customs duties’, we do find some guidance in the following
definitions:

"Duties laid down in the Customs tariff to which goods are liable on entering or

leaving the Customs territory";**®

"2. (pl.) Dutiesimposed on imports and exports. 3. (pl.) The agency or procedure for
collecting such duties";

"charges levied at the border on goods entering or, much less often, leaving the

country":31

7.140 The definitions of "customs duties' above seem to indicate that "customs duties' refer to
"duties or charges' imposed when goods enter or leave the customs territory and because of
importation or exportation.*? "Customs territory" can be defined as follows:

"The geographical territory upon which a sovereign nation imposes its import and
export regulations and duties. Certain territorial possessions and special economic
zones (such as foreign trade zones) are often considered outside the customs territory
of anation."*

3% \We consider that the precise categorization of the charge as an "internal tax" or an "other internal
charge" within the meaning of Articlell1:2 of the GATT 1994 isimmaterial to the present case. Therefore, and
without prejudice to the relevance of distinguishing these subsets of charges in other cases, in the present
proceedings we will simply use "internal charge” in lieu of them.

3% WCO, Glossary of International Customs Terms, 2006, page 8; Revised Kyoto Convention, General
Annex, Chapter 2 and 4.

310 Bl ack's Law Dictionary, Seventh Edition, 1999, page 390.

31 Dictionary of Trade Policy Terms, W. Goode, WTO Fourth edition, 2003, page 90.

%2 The Panel in Chile — Price Bands System elaborated on the dictionary meaning of "ordinary",
including its French and Spanish versions. The Panel explained that:

"the dictionary meaning of 'ordinary’ is 'occurring in regular custom or practice, 'of common
or everyday occurrence, frequent, abundant', 'of the usua kind, not singular or exceptional,
commonplace, mundane 'Propiamente dicho' has been trandated as 'true (something)' or
'(something) in the strict sense. 'Proprement dit' has been explained as 'au sens exact et
restreint, au sens propre’ and 'stricto sensu'." (Panel Report on Chile — Price Bands System,
para. 7.51. Footnotes omitted).

3 Handbook of the Global Trade Community, Dictionary of International Trade, E. Hinkelman,
Fourth Edition, 2000, page 59.
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7.141 Although WTO/GATT jurisprudence does not provide guidance on the precise definition of
the term "ordinary customs duties',** we nevertheless find useful the following statement of the
Appellate Body in Chile — Price Bands System on the interpretation of "variable import levies' within
the meaning of footnote 1 to Article 4.2 of the Agreement on Agriculture:

"We begin with the interpretation of 'variable import levies. In examining the
ordinary meaning of the term 'variable import levies' as it appears in footnote 1, we
note that a'levy' is a duty, tax, charge, or other exaction usually imposed or raised by
legal execution or process. An 'import' levy is, of course, a duty assessed upon
importation. A levy is 'variable’ when it is 'liable to vary'. This feature aone,
however, is not conclusive as to what constitutes a 'variable import levy' within the
meaning of footnote 1. An 'ordinary customs duty' could also fit this description. A
Member may, fully in accordance with Article Il of the GATT 1994, exact a duty upon
importation and periodically change the rate at which it applies that duty (provided
the changed rates remain below the tariff rates bound in the Member's Schedule)."
(original footnotes omitted; emphasis added)

7.142 Although the Appellate Body in Chile — Price Band System was not concerned with the
delineation between "ordinary customs duties’ and "internal charges’, this reasoning indicates that the
act of importation is an important element™® for the analysis of whether a charge falls within the
scope of ArticleI1:1(b), first sentence, of the GATT 1994.

7.143 We will now move on to examine the scope of "ordinary customs duties' in its context, in
particular, the first sentence of Article 11:1(b) of the GATT 1994, which requires that the products of
one Member shal, "on their importation" into the territory of another Member, be exempt from
ordinary customs duties in excess of those set forth and provided in the Schedule of the importing
Member. In the following section, we will therefore analyse whether the term “on their importation”
provides further guidance on the meaning of "ordinary customs duties".

"Ordinary customs duties" in the context of the first sentence of Article I1:1(b) - "on
their importation”

Arguments of the parties

7.144 The European Communities disagrees with Chinas various formulations on the scope of
Article11:1(b) of the GATT 1994. Under the first sentence of this provision ordinary customs duties
can only be imposed on the importation of the product not in connection with the importation. These
various formulations made by China are vague and simply used as an attempt to widen the scope of
Articlell to the detriment of that of Articlelll of the GATT 1994. There is nothing in law that
supports China's position that Article Il applies to charges that relate to a valid customs duty that a

%4 |n the one occasion a panel has attempted to define "ordinary customs duties’, albeit in the context
of Article 4.2 of the Agreement on Agriculture, it was overruled by the Appellate Body. In Chile — Price Bands
System, the panel defined an ordinary customs duty as "referring to a customs duty which is not applied on the
basis of factors of an exogenous nature" (Panel Report on Chile — Price Band System, para. 7.52). The
Appellate Body disagreed with such definition stating that it did not have any basis either on the ordinary
meaning or the context of Articlell:1(b), first sentence, of the GATT 1994 (Appellate Body Report on Chile —
Prince Bands, paras. 271-278). The Appellate Body did not however present its own definition of ordinary
customs dutiesin lieu of that of the panel.

%15 Appellate Body Report on Chile— Prince Band Systems, para. 232.

316 As we will discuss below, importation is not the only element to the determination as to whether a
charge falls within the scope of the first sentence of Article 11:1(b) of the GATT 1994,
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Member is allowed to impose, or to those that are imposed as a condition of the importation of the
product into other Members.” Although not defined in the GATT 1994, an "ordinary customs duty",
within the meaning of Articlell:1(b), first sentence, of the GATT 1994 would be one set out in a
country's tariff schedule and generally denotes a financia charge in the form of a tax imposed "on
importation" and the liability to which is created by the importation. On the other hand, "other duties
and charges' within the meaning of Articlell:1(b), second sentence, of the GATT 1994 aims
generally at preventing undermining the prohibition of Articlell:1(b), first sentence, to impose
ordinary customs duties in excess of the bindings.® This different language indicates that "ordinary

customs duties’ cannot be imposed "in connection with the importation” "

7.145 The European Communities further submits that the term "on importation” has both a
temporal and material aspect. The temporal aspect means that "ordinary customs duties' are
generally collected "at the time or point of importation”, as suggested by the language of
Interpretative Note Ad Article I11:2 of the GATT 1994.%° However, athough the precise time and
place of the actual payment or collection of a charge may happen after importation and is not
determinative of the nature of the charge as a border charge, the determination of the amount due
must be done "on importation”, i.e. on the basis of the objective characteristics of the product when
presented for classification at the border.®** The European Communities asserts that China attempts to
overstretch such temporal aspect by stating that "on importation” encompasses a "process of
importation”, the same process China contends the measures provide for, which is only over after all
customs-related formalities are satisfied and there is no longer any customs control over the imported
goods. The European Communities finds, therefore, not surprising that China asserts that the entire
administrative procedure under Decree 125 and Announcement 4 is part of such customs-related
formalities®? As to the material aspect of the term "on importation”, the European Communities
maintains that it means that a charge is levied "on the importation” if it is due because of the
importation of the product, but not because of other events or criteria, e.g. the amount of local content
in products into which the imported product is subsequently assembled. This is confirmed by the
difference of scope between the first and second sentences of Article 11:1(b) of the GATT 1994.%%
China attempts to extend such material aspect by suggesting that a charge is levied "on importation™
when it "bears an objective relationship to the administration and enforcement of a valid customs

317 European Communities' responses to Panel question Nos. 84 and 246; second written submission,
para. 45.

8 Eyropean Communities responses to Panel question Nos. 96(a) and 96(b); second written
submission, para. 38.

319 European Communities response to Panel question No. 100. The European Communities also
recalls that there is also no definition or jurisprudence defining the words "in connection with the importation”
in Articlell:1(b), second sentence, of the GATT 1994. It argues that the GATT Panel in EEC — Parts and
Components simply cited certain factors (e.g. the policy purpose of a charge, the mere description or
categorization of a charge under domestic law or the treatment of the goods "as not being in free circulation")
that were not relevant to provide the required "connection with the importation." (European Communities
responses to Panel question Nos. 98 and 189).

320 Eyropean Communities' second written submission, paras. 39-40.

! European Communities responses to Panel question Nos. 87, 180 and 186; observations on the
letter of the WCO Secretariat of 30 July 2007 (WCO's response to question 18).

%2 European Communities second written submission, para. 43; responses to Panel question Nos. 181
and 183.

%3 European Communities second written submission, paras. 39 and 41. See a more detailed
description of the parties arguments on the relationship between the two paragraphs of Articlell:1(b) of the
GATT 1994, below at paragraphs 7.168 to 7.172.
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liability", an overly broad, imprecise and unsuitable concept not found in the language of the first
sentence of Article 11:1(b).***

7.146 The United States equally disagrees with Chinas understanding that the term "on their
importation” in Articlell, first sentence, of the GATT 1994 includes measures that Members are
allowed to impose "conditional upon the importation of a product” or those that are merely "related"
to importation. There is no textual or contextual basis presented by China for such a broad
interpretation. In fact, China's use of the expression "conditional upon" is so broad that it would seem
to allow an internal sales tax to be different for domestic products and imported products ssimply
because the higher tax on imported products would be "conditional" upon the fact that the product had
been imported.® This demonstrates that China's analysis under this issue is essentially backwards: it
starts with a purported interpretation of its Schedule, then moves to an analysis of Articlell stating
that if there is any "relation to importation,” then Article |1 appliesto the exclusion of Articlelll. This
mode of argumentation is based on the false premise that Article Il and China's Schedule give China
the "right" to define a "customs duty" however China sees fit and to adopt measures inconsistent with
Articlelll in order to collect such supposed "customs duties’. To the contrary, Article !l does not
provide for any of these "rights" as it imposes obligations on Members that choose to impose customs
duties. If China were correct that Article Il provided such "rights' to WTO Members then Article 111
could be rendered a nullity through the ruse of defining internal charges as "customs duties".*®

7.147 The United States further argues that it is mindful that the GATT 1994 does not define the
term "ordinary customs duty" but it understands such term to mean a tax imposed on a good upon its
importation, and calculated based on the quantity or value of the good at the time of importation.
Ordinary customs duties can be specific, ad valorem or mixed. A specific customs duty on agood is
an amount based on the weight, volume or quantity of that product upon importation. An ad valorem
customs duty on agood is an amount based on the value of that good upon importation. A mixed duty
is a combination of an ad valorem duty and a specific duty. "Other duties or charges' in
Articlel1:1(b), second sentence, is intended as a catch-all phrase to prevent the avoidance of a
Member's bindings on ordinary customs duties. According to paragraph 1 of the Understanding on
the Interpretation of Articlell:1(b) of the GATT 1994 "in order to ensure transparency of the legal
rights and obligations deriving from paragraph 1(b) of Articlell, the nature and level of any ‘other
duties or charges' levied on bound tariff items, asreferred to in that provision, shall be recorded in the
Schedules of concessions annexed to GATT 1994 against the tariff item to which they apply. It is
understood that such recording does not change the legal character of 'other duties or charges.™**’

7.148 For the above reasons, the United States submits that the imposition of ordinary customs
duties occurs at the time of importation of goods into the territory to which a Member's Schedule
relates.®® The referencein Article 11:1(b) of the GATT 1994 to "on their importation into the territory
to which the Schedule relates' connects the imposition of the duties to the goods as they exist at the
time of importation. Accordingly, arelationship between the charge and the condition of the goods at
the border, at the time of importation, must be present in order for the charge to be an ordinary

4 European Communities second written submission, para. 44; response to Panel question No. 181.

%25 United States response to Panel question No. 84.

326 United States comments on China's responses to Panel question Nos. 179(a), 187, 234 and 243;
second written submission, paras. 7-8.

%7 United States responses to Panel question Nos. 96 (a) and 96 (b). The European Communities and
Canada a so used a description similar to that used by the United States to describe ordinary customs duties and
other duties and charges under Articlell:1(b) of the GATT 1994 (see their respective responses to Panel
guestion Nos. 96 (a) and 96 (b)).

8 United States responses to Panel question Nos. 181 and 183.
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customs duty within the meaning of Articlell:1(b). The United States relies on the findings of the
Appellate Body in EC — Chicken Cuts to support its view on the existence of a necessary connection
between the condition of the good as imported and the customs duty, in particular in the part of that
finding that explained that "in characterizing a product for purposes of tariff classification, it is
necessary to look exclusively at the 'objective characteristics of the product in question when
presented for classification at the border."** The United States does not however maintain, nor does
it believe, that there is disagreement between the complainants on this point, that the time and place at
which a charge is collected is the determinative consideration in evaluating whether the charge is an
internal charge or a customs duty. Although it considers that the time and place of assessment or
calculation of the charge would be relevant in evaluating whether the charge is an internal or a
customs duty.**

7.149 Canada aso disagrees with China on the proper interpretation of Articlell:1(b), first
sentence, of the GATT 1994 as this provision only provides for the imposition of ordinary customs
duties to products "on their importation” not, as China proposes, "by reason of the importation”,
"dependent upon importation” or "conditional upon importation."®! China's various propositions in
this regard are just an attempt to infer, without any basis in the text of Articlell or in the practice of
WTO Members, that the application of an ordinary customs duty is somehow related to the ultimate
justification for importation, independent of the proper classification of the good as presented at the
border. This cannot be so as the "reason or event” under the first sentence of Articlell:1(b) of the
GATT 1994 is dways the same: the physical state of products when arriving at the border. Liability
for an ordinary customs duty can only arise from that single event at the very beginning of the
importation process.** The ordinary meaning of "on their importation" in Article 11:1(b), read in the
context of Articles I, Il and XI, and as evinced by Member practice, demonstrates such
understanding.®* For example, the reference to "on" in Article 11:1(b) of the GATT 1994 emphasizes
a single event and the ordinary meaning of "importation”, supported in both the Shorter Oxford
English Dictionary and the WICO Glossary, refers to the physical act of products being brought across
the border into a country. Furthermore, the GATT 1994 generally, GATT acquis, the WTO Appellate
Body and even the WCO support this interpretation of "on their importation”, and confirm that
ordinary customs duties may only be imposed on products based on their state as presented at the
border.®* Canada clarifies however that while ordinary customs duties must, as stated above, be

329 United States response to Panel question No. 186.

30 United States response to Panel question No. 180.

%31 Canada's responses to Panel question Nos. 84 and 180. Canada and the other co-complainants have
aso made the point that the use of the expression "conditional upon importation”, that China borrowed from the
GATT Panel Report on EEC — Parts and Components, does not have any legal value, because, besides the fact
of not being supported by the text of Articlell itself, this expression was not even used in that GATT panel ina
lega sense in its findings on the proper interpretation of that Article. To them, the GATT panel's use of that
expression was only a reference to an argument put forward by the then EEC, which, in any case, was made in
the context of the second sentence of Articlel1:1(b). See aso the responses of the European Communities and
the United States to Panel question No. 84.

%32 Canada's responses to Panel question Nos. 13(a), 179(b), 181 and 183; first oral statement, para. 22;
second written submission, paras. 15 and 39.

3% Canada's second written submission, para. 17.

3% Canada's second written submission, paras. 18-23. In support of this interpretation, Canada cites the
GATT panel in Canada — FIRA, which emphasized that Article X1, which also contains the expression "on
importation", shows the intention of the drafters of the GATT to define the concept of "importation” narrowly so
asto prevent it from covering internal requirements on "imported products’. Canada argues that this link to the
state of products on physical entry is also supported by the drafting history of Article Il and the language of the
Interpretative Ad Note Articlelll. Canada recalls that in EEC — Parts and Components, the panel said that in
characterizing a charge as subject to Article |1 or Article111:2 "[t]he relevant fact, according to the text of these
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based on the state of goods as presented at the border, there is some flexibility for the application of
“other border charges' until a product is available for internal use within a Member.*® As China
aleges that its measures impose "ordinary customs duties’, that flexibility is not relevant to this
dispute. Regardless, the measures apply well after the process of importation is complete and must be
internal measures.®* Finally, even if China had explicitly included in its Schedule a note allowing it
to impose conditions on the importation of auto parts as an "ordinary customs duty”, it could not rely
on that condition to impose internal charges contrary to Article 111 of the GATT 1994 as Panels have
consistently ruled that Members cannot use conditions reflected in a Schedule so as to justify
measures otherwise inconsistent with their WTO obligations.®**’

7.150 Canada also clarifies however that the precise time and place of the collection of a chargeis
not determinative of whether it falls within the scope of Articlelll or Article Il of the GATT 1994.
The actual payment need not take place at the border, nor even must the amount owing be determined
a that point (which could be characterized as the "calculation" or "assessment" of the charge),
provided that the duty, as Canada explains above, is levied in respect of the good as presented at the
border. Conversely, aclearly interna charge (for example, a value-added tax) may be collected at the
exact moment that a product enters the country, in accordance with ArticleI1:2(a) and Ad Articlel1l.
For a charge, what is significant is whether the charge relates to the product as presented at a
Member's border. Any border charge, whether collected at the border or at some later time, may only
relate to the product at that point in time. If it does not (i.e., a charge based on end-use), then it must
be an internal charge.®®

7.151 China believes that it is consistent with the context of Articlell:1(b), as well as the object
and purpose of the GATT 1994, to interpret the term "on their importation” to encompass charges that
Members impose as a condition of — that is, by reason of — the importation of a product into its
customs territory. Customs authorities may calculate, assess, and collect a particular charge after the
products have physically entered the customs territory, so long as the charge objectively relates to a
duty liability that arises by reason of the importation of the product. Such charges, and measures that
Members adopt to collect such charges, are within the scope of Articlell of the GATT 1994.
Applying this understanding of the term "on their importation”, the determination of whether a
particular charge is within the scope of Article Il will depend upon the reason or event that triggered
the imposition of the charge. China does not perceive any substantial disagreement by the
complainants and third parties on this point as they also support the conclusion that a measure or

provisions, is not the policy purpose attributed to the charge but rather whether the charge is due on importation
or a the time or point of importation or whether it is collected internally”. According to Canada, this
interpretation has been followed consistently. For example, in EC — Chicken Cuts, both the Appellate Body and
the panel cited with approval the opinion of the WCO that a proper classification is done on the basis of the
objective characteristics of the product at the time of importation, and may be based on a visua inspection and
laboratory analysis. Canada claims that GIR 2(a), on which China places so much emphasis, supports a reading
that classification (and thus assessment of duty which follows it) must occur based upon the time of physical
entry by referring to the state of a product "as presented”. Canada aso recalls that the Customs Co-operation
Council, the predecessor to the WCO, noted that the words "as presented” replaced the words "imported” in GIR
2(a) "to make it quite clear that the provisions of the Rules concerned applied to a given article in the state in
which it is presented for Customs clearance." (Canada's second written submission, paras. 18-23; emphasis in
the original).

%5 Canada el aborates more on this point as set out below at paragraph 7.170.

%6 Canadals second written submission, para. 32.

37 Canada's response to Panel question No. 84, citing the GATT Panel Reports on EEC — Imports of
Beef and US— Sugar.

338 Canadals responses to Panel question Nos. 11, 87, 90, 90(b) and 180.
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charge is within the scope of Articlell if it relates to what the United States refers to as "a valid
customs liability."*

7.152 China adds that the characterization of the charges that China collects pursuant to Decree 125
requires an assessment of whether they are charges that China is allowed to impose by reason of the
importation of auto parts and components into its customs territory, i.e., "on their importation" into
China. If the measures fulfil a "valid customs liability", they are measures that are subject to the
disciplines of Articlell of the GATT. China believes that this inquiry returns the analysis to the
interpretation of China's tariff provisions for "motor vehicles', and, in particular, to the question of
whether China may classify multiple shipments of auto parts and components on the basis of their
common assembly into a complete article. An important part of this analysis is the meaning of the
term "as presented” in GIR 2(a), and the practice of other WTO Members in resolving the relationship
between complete articles and parts of those articles in the context of customs administration.*

7.153 China then submits that, for the above reasons, the time or place at which the charge is
collected is not determinative; what matters is whether the charge fulfils a duty obligation that arises
by reason of the importation of the product.®! In fact WTO Members routinely assess border charges
after such time or place. Examples of specific customs practices from some WTO Members support
this point as they show that these countries alow, in certain general circumstances, duty
(re)determinations and payments after the importation and entering into free circulation of the goods.
For instance, in the United States fina classification determinations and duty liability assessments can
be made up until one year after the merchandise has entered the US customs territory and beenin free
circulation. Duties paid "at the time or point of importation" are merely estimated duties.
Additionally, in many (if not most) cases, the merchandise has been sold, consumed, processed, or
used in the manufacture of other products by the time that customs duties are actually imposed and
collected.®? Therefore, and consistent with Article 31(3)(b) of the Vienna Convention, the term "on
their importation" must be interpreted in the light of the consistent and widespread practice among
Members of imposing customs-related measures, and collecting customs duties, after goods have
crossed the frontier.>*

Consideration by the Panel
7.154 The Pandl first notes China's argument®* that the meaning of the word "importation” alone

would suffice to the inquiry of whether the charge under the measures falls within the scope of Article
[1 or 111 of the GATT 1994.>* In the first sentence of Article 11:1(b) of the GATT 1994, however, the

9 China's second written submission, paras. 102-104; response to Panel question No. 54.

#0 China's second written submission, para. 105-106.

#1 China's second written submission, paras. 102-104; response to Panel question No. 54.

%2 China cites examples from customs laws of Australia, Canada, India, the European Communities
and the United States. Chinaalso says that many countries also have "more specialized circumstances' in which
duties can be assessed after the time or point of importation: (i) goods initidly in transit but that subsequently
enter free circulation; (ii) payment of imports that fail to adhere to conditions for temporary duty-free
importation; or (iii) payment of imports that fail to adhere to inward processing and re-export requirements
(Chinas first written submission, para. 66). See also Chinas first written submission, paras. 63-65 (including
footnote 34 to para. 65) and 101.

383 China's response to Panel question No. 179(a); China's second written submission, para. 101.

%4 China's responses to Panel question Nos. 87 and 89.

3% \We are mindful that other panels have identified the words "importation” and “imported" as
important and relevant to the delineation between border and internal measures (encompassing fiscal and non-
fiscal aspects). But the question before us is a narrower one: the categorization of a charge, which is the fisca
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word "importation" is preceded by the preposition "on" and the pronoun "their", and followed by the
words "into the territory”. Therefore, we will consider both terms “on their importation”, in its
entirety, and "into the territory" in examining the meaning of an "ordinary customs duty".

7.155 The word "importation" can be defined as. the "bringing of goods into a country from
another country”;*® the "action of importing or bringing in something, spec. goods from another
country";*’ and "the act of bringing or causing any goods to be brought into a customs territory" .>*
The ordinary meaning of the word thus indicates that "importation” is an action with a locational
element as it refers to "[t]he bringing of goods into a country from another country." This locational
element is reinforced, in the context of Article I1:1(b), first sentence, by the reading of "importation"
together with the words "into the territory”. We further note that the dictionary definitions of
"importation” refer to it asan "action" or an "act" in the singular and not to various "actions' or "acts"

in the plural.

7.156 The preposition "on" and the pronoun "their" further qualify the word "importation”: "their"
by indicating which products "importation” refers to (i.e., those "products described in Part | of the
Schedule relating to any contracting party, which are the products of territories of other contracting
parties ... "); and, "on" by potentially providing either a temporal or relational precision to the act it
modifies. We therefore attach particular importance to the word "on", which, as a preposition, is
defined in the Shorter Oxford English Dictionary, inter alia asfollows:

"on / preposition. ... 11 Of time, or action implying time. 6 During, or at some time
during (a specified day or part of a day); contemporaneously with (an occasion).
Also (now chiefly US & Austral.) in or at (any period of time); dial. & US used
redundantly with tomorrow, yesterday. b Within the space of; in (alength of time).
¢ Exactly at or just coming up to (a specified time), just before or after intime. 7 On
the occasion of (an action); immediately after (and because of or in reaction to), as a
result of "3*

7.157 The Webster's New Encyclopedic Dictionary, on the other hand, defines "on" inter alia as
follows:

"on/prep ... 4: with respect to <agreed on aprice> 5a: in connection, association,
or activity with or with regard to <on a committee> <on a tour> b in a state or
process of <on fire> <on the increase> 6: during or at a specified time <every hour
on the hour> <cash on delivery> ..."*®

7.158 We note that some of these meanings carry a precise and strict temporal connotation, as
argued by the complainants, others, a more flexible, relational one, as argued by China. We are also
mindful that those are not the only ordinary meanings of the word "on", but we believe they are the
ones more closely related to the context of Article I1:1(b), first sentence, of the GATT 1994.

aspect of the Chinese measures. Thus, this circumstance requires a reading of the word "importation™ in its
proper proximate context, which isthe first sentence of Article 11:1(b) of the GATT 1994.

36 Black's Law Dictionary, Seventh Edition, 1999, page 759.

*7 The Shorter Oxford English Dictionary, 2002 (5" edition), Volume 1, page 1331.

#8\WCO, Glossary of International Customs Terms, 2006, page 16.

9 The Shorter Oxford English Dictionary, 2002 (5" edition), Volume 2, page 1996.

%0 \Webster's New Encyclopedic Dictionary, 2003 ed., page 701.



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 190

7.159 We have aso reviewed the French and Spanish texts of the first sentence of Article 11:1(b) of
the GATT 1994, which are equally authentic.®*

7.160 The French text of the first sentence of Article 11:1(b) reads:

"Les produits repris dans la premiére partie de la liste d'une partie contractante et qui
sont les produits du territoire d'autres parties contractantes ne seront pas soumis, a
leur importation sur le territoire auquel se rapporte cette liste et compte tenu des
conditions ou clauses spéciales qui y sont stipulées, a des droits de douane
proprement dits plus élevés que ceux de cette liste." (emphasis added).

7.161 We note that, unlike the two aternative applicable meanings of "on" in English we have
identified above at paragraph 7.158, the dictionary Le Grand Robert de la langue francaise™?, gives
only the preposition "a" ("on" in English) atemporal meaning as follows:

"A
TEMPS.
- 1. Indiquant la situation ponctuelle dans le temps, le moment.

[a Avec un verbe ou un nom d'action. Arriver, venir, rentrer... a l'aube, au
soir, alanuit. lls sont venus a |'épogue, au moment, a l'instant ou..., au moment dit,
prévu, al'heure dite.

[b] Mod. Avec un nom d'action (ci-dessus) ou un repére temporel. al'annonce
de... acesmots, ace signal, telle chose se passa.”

7.162 The Spanish text of the first sentence of Article 11:1(b) reads:

"Los productos enumerados en la primera parte de la lista relativa a una de las partes
contratantes, que son productos de los territorios de otras partes contratantes, no
estaran sujetos -al_ser importados en €l territorio a que se refiera esta listay teniendo
en cuenta las condiciones o clausulas especiaes establecidas en ella- a derechos de
aduana propiamente dichos que excedan de los fijados en lalista." (emphasis added).

7.163 Similarly to the French text, we also conclude that the expression "on their importation™ ("-al
ser importados") in the Spanish text of the first sentence of Articlell:1(b) points us more in the
direction of a temporal meaning than a relational one. In reaching such a conclusion we first note
that the Real Academia Espafiola states that the construction "al" (which is the contraction of the
preposition "a" and the article "el") when followed by an infinitive verb, usually amounts to a
“temporal subordinate clause".** We further note that in another publication, the Real Academia
Espafiola states that the combination of <Al + infinitive> "indicates simultaneity between the time of
the subordinate event and the time of the main event, and amounts to when with afinite verb."** We

%! See the final clause of the WTO Agreement. See also the Panel Report on EC — Trademarks and
Geographical Indications (United Sates), para. 7.607.

%2 | e Grand Robert de la langue francaise (deuxiéme édition, 1985, page 3)

%3 See Esbozo de una Nueva Gramética de la Lengua Espafiola (Real Academia Espariola, 3.16.5,
page 487).

*4 Unofficial trandation. Gramética Descriptiva de la Lengua Espafiola (Real Academia Espafiola,
Vol. I, 48.5.3, page 3187). Theorigina reads: ".... indica simultaneidad entre el tiempo del evento subordinado
y € tiempo dd evento principa y equivale a cuando con verbo finito." Ibid. See aso the Diccionario de uso
del Esparfiol (by MariaMoliner, 1987, Vol. |, page 107), according to which the construction "al" is widely used
before a verb in the infinitive to express the "momentaneous simultaneity” of the action expressed by this term
with another action.
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are mindful, on the other hand, that there are also particular exceptions to such grammatical rules, in
which the combination of <Al + infinitive> does not have atemporal connotation. For such cases, in
order to verify the temporal value of the construction "al + infinitive", the Real Academia Espafiola
indicates that this can be confirmed by posing the question "when?'>>*

7.164 Applying the above grammatical rules to the present case, we first note that the Spanish text
of the first sentence of Articlell:1(b) contains the phrase "al ser importados' (on their importation).
We further note that this phrase contains the construction "al" (resulting from the contraction of the
preposition "a"' and the article "dl") together with the infinitive verb "ser" and followed by the
participle "importado”, which indicates a verbal action in the passive voice. We therefore believe
that the use of the phrase "al ser importados' in the Spanish text of the first sentence of
Article 11:1(b) was meant to have a temporal ordinary meaning. The "temporal value" of this phrase
is further confirmed by the fact that it is possible to answer the question when? In the present case,
this question should be: when shall the products described in the first sentence of Articlell:1(b) be
exempt from ordinary customs duties in excess of those set forth in the Part | of the Schedule? To
which the answer is: "on their importation" ("al ser importados").

7.165 Under Article 33(3) of the Vienna Convention "[t]he terms of the treaty are presumed to have
the same meaning in each authentic text."**® As a consequence, in interpreting these terms we should
"seek the meaning that gives effect, simultaneously, to all the terms of the treaty, as they are used in
each authentic language."®’ Following the guidance provided by the Appellate Body in EC — Bed
Linen (Article 21.5 — India)*®, we note that our analysis above reveals that the only "simultaneous’
ordinary meaning of "on" as used in each authentic language version of the first sentence of

%5 See Gramética Descriptiva de la Lengua Espafiola (Real Academia Espafiola, Vol. I, 48.5.3,
page 3187).

%6 Appellate Body Report on US— Countervailing Duty Investigation on DRAMs, footnote 176 to para.
111

%7 Appellate Body Report on US — Softwood Lumber [V, para. 59. The Appellate Body also noted in
footnote 50 to para. 59 that:

"[11n discussing the draft article that was later adopted as Article 33(3) of the Vienna Convention, the
International Law Commission observed that the 'presumption [that the terms of atreaty are intended to
have the same meaning in each authentic text] requires that every effort should be made to find a
common meaning for the texts before preferring one to another' (Yearbook of the International Law
Commission (1966), Vol. Il, page 225). With regard to the application of customary rules of
interpretation in respect of treaties authenticated in more than one language, see aso Internationa
Court of Justice, Merits, Case Concerning Elettronica Scula Sp.A. (ELS) (United Sates v. Italy)
1989, ICJ Reports, para. 132, where, in interpreting a provision of the Treaty of Friendship, Commerce
and Navigation between the United States of America and the Italian Republic of 1948, the
International Court of Justice noted that it was possible to interpret the English and Italian versions 'as
meaning much the same thing', despite a potential divergencein scope. "

%8 Referring to Article 33(3) of the Vienna Convention, the Appellate Body in EC — Bed Linen
(Article 21.5 — India) found confirmation for the temporal meaning of the English terms being scrutinized: "The
Spanish terms (‘se han cumplido’ and 'hayan limitado’), in paragraphs 1 and 4 of Articles 9, have the same
temporal meaning as the English terms (‘have been fulfilled' and 'have limited’). The French terms (‘sont
remplies and ‘auront limité") can also accommodate this temporal meaning.” (emphasis added). (Appellate Body
Report on EC —Bed Linen (Article 21.5 — India), footnote 153 to para. 123).
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Articlel1:1(b) of the GATT 1994 is a strict temporal meaning. We therefore conclude that thisis the

proper ordinary meaning of the word "on".*°

7.166 With the above conclusion in mind, we consider that, taken together, the terms "on their
[products] importation" and "into the territory" in the first sentence of Article 11:1(b) suggest that
"ordinary customs duties" are charges which the obligation to pay accrues based on the products as
they enter the customs territory of another Member. In particular, the strict temporal element of the
word "on", which points to the precise moment of the action it modifies, indicates that an "ordinary
customs duty" must be assessed on the basis of a good at the moment of importation.

7.167 We proceed to the second sentence of Article 11:1(b) of the GATT 1994 to examine whether it
provides any further assistance in understanding the meaning of "ordinary customs duties".

"Ordinary customs duties" in the context of the second sentence of Article I1:1(b) —
"on or in connection with the importation"

Arguments of the parties

7.168 The complainants and China disagree on the issue of the relationship between the first and
second sentences of Articlell:1(b) of the GATT 1994 and the importance of such relationship to the
interpretation of what types of charges qualify as ordinary customs duties.

7.169 The complainants argue that the expression "in connection with", only present in the second
sentence, provides important context for the interpretation of "on importation” in the first sentence, for
it demonstrates the narrowness of the notion of "on importation". It shows that an ordinary customs
duty can only be imposed "on" the importation of a product and never "in connection with" such
importation, for the latter concept is only limited to the imposition of "all other charges and duties."
There is therefore a tighter nexus between "ordinary customs duties" and importation than between
"al other duties and charges' and importation. For this reason, in contrast to charges imposed "on
importation”, those imposed "in connection with importation" can take into account events other than
the importation as such. WTO jurisprudence on the meaning of the expression "on importation” in
Article X1:1 of the GATT 1994 is not automatically transferable to this issue because the contexts of
Articles X1:1 and 11:1(b) are different. For example, unlike Article 11:1(b), Article X1:1 does not make
an express distinction between "on importation" on the one hand and "on or in connection with
importation” on the other. Additionally, Article XI:1 is a broad and comprehensive provision that

%9 We also note that had our analysis on the ordinary meaning of "on" focused only on the English text
of the first sentence of Article 11:1(b) of the GATT 1994, we would have been presented with the task of
choosing one of the two different meanings claimed by the complainants and China, as described above in
paragraph 7.158. In such case we would have similarly proceeded with our inquiry into which of those two
meanings would be attributable to the word "on" by analysing it in its proper context. This was the approach
taken by the Appellate Body in US— Gambling, in which it found that the panel erred by not taking due regard
to the fact that, at least in some contexts, the word being interpreted, "sporting”, was indicated in dictionaries as
meaning "gambling" and "betting". To the Appellate Body the Panel's finding on the meaning of that word was
premature because it "should have taken note that, in the abstract, the range of possible meanings of the word
'sporting' includes both the meaning claimed by Antigua and the meaning claimed by the United States, and then
continued its inquiry into which of those meanings was to be attributed to the word as used in the United States
GATS Schedule" (Appellate Body Report on US— Gambling, paras. 166-167). We understand that in that case
the choice was between different meanings of the word "sporting” given by different dictionaries, not, asin the
present case, between different meanings coming from the three authentic language versions of an Agreement
(the GATT 1994). Regardless, we believe that the same genera approach would have applied mutatis mutandis
here had we been faced with two choices of meaning instead of one, as stated above.
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speaks in terms of "restrictions ... on importation." If anything, such precedents and the differencein
context between Articles I1:1(b) and XI:1 confirm the narrowness of the concept of "on importation"
in Articlell:1(b). Finaly, even if arguendo the question were instead to whether the charges were
"other duties and charges' within the meaning of the second sentence of Articlell:1(b), the Chinese
measures would not pass muster as they do not even provide for charges imposed "in connection with
the importation." And even if they did, and the second sentence of Article I1:1(b) was applicable, the
measures would violate such provision because the charges would not have been provided for in
China's Schedule.>®

7.170 Canada further elaborates on this issue saying that China is "misapplying the logic" of the
relevant jurisprudence on Article X1:1 of the GATT 1994 to the context of Articlell:1(b) of the
GATT 1994.*" Article X1:1 applies to the whole of the importation phase, and to direct and indirect
import and export restrictions. Accordingly, it may be appropriate to read into "on importation" the
phrase "in connection with" in the context of Article XI, since the latter phrase connotes both a
general phase of importation and the application of direct and indirect measures to that importation
phase. The distinction between the specific act of importation and the general importation phase is
also seen in the different language used in the first and second sentences of Article 11:1(b) (i.e., "on or
in connection with" in Article I1:1(b), second sentence, refers to the general importation phase). As
the Appellate Body confirmed in Chile — Price Band System, ordinary customs duties are assessed
under the first sentence only, and other duties and charges under the second sentence. "In connection
with" is used because it encompasses both direct charges and other, indirect "duties and charges" that
can be applied throughout the process of importation®? that begins when a product first arrives at the
border. It encompasses a greater (although still temporaly limited) period during the "importation™
stage, and during this period these other charges can be assessed.**® Therefore, given the contextual
differences between Article X1 and Article 11:1(b), the expressions "on their importation” and "on the

importation” cannot be read as synonymous by virtue of containing the word "on".**

7.171 China disagrees with the complainants on the usefulness of comparing the language of the
first and second sentences of Article I1:1(b) in order to define their respective scopes. China explains
that while there is considerable ambiguity in this terminology, the most likely explanation for the use
of the different formulation in Articlell:1(b), second sentence, is that the types of charges at issue
("other duties or charges') are more varied in nature than "ordinary customs duties," the subject
matter of Article 11:1(b), first sentence. An "ordinary customs duty” is an ad valorem or specific duty
that a Member is alowed to impose by reason of the importation of the product. There is a single
event that triggers the Member's right to impose the ordinary customs duty, and the importer's
obligation to pay it — the importation of the product into the customs territory. This does not mean
however that the ordinary customs duty must be collected at the time or place of importation. An
"other duty or charge," by contrast, may have other, more specific events or conditions that trigger the
right to impose the charge and the obligation to pay it. These events or conditions would be spelled
out in the Member's Schedule of Concessions. Because these events or conditions are more varied,

%0 European Communities responses to Panel question Nos. 97, 189, 197 and 203; European
Communities comments on Chinas response to Panel question No. 197; European Communities second
written submission, para. 41; United States responses to Panel question Nos. 84, 97-98, 100 and 203; United
States comments to China's response to Panel question No. 246; Canada's response to Panel question No. 203
and Canada's comments on China's response to Panel question No. 197.

%! Canada's comments on Chinal's response to Panel question No. 203.

%2 Canadals response to Panel question No. 197.

%3 Canadals second written submission, paras. 27-29.

%4 Canada's comments on China's response to Panel question No. 203.



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 194

the drafters may have used the "in connection with" language in Article 11:1(b), second sentence, to
reflect this fact.*®

7.172 After noting the similarity between the expressions "on their importation” in Article I1:1(b) of
the GATT 1994 and "on the importation” in Article X1:1 of the GATT 1994, China also argues that
the jurisprudence on the delineation between Articlell11:4 and XI:1 is highly relevant to the present
case for two reasons. First, because it underscores the importance of the threshold issue in this
dispute concerning the classification of the challenged measures in relation to Article Il or Articlelll
by showing that the scope of Article XI must be interpreted in relation to the scope of Articlelll so as
to maintain the distinction between these separate articles of the GATT 1994, and to avoid reducing
either article to superfluity or inutility. Moreover, these provisions must be interpreted to maintain
what the Appellate Body has referred to as "the distinction normally made in the GATT between
regtrictions affecting the importation of products (i.e. border measures) and restrictions affecting
imported products (i.e. internal measures)." This same rationale is applicable to the delineation
between Articles |1 and |11, and disregarding it would have the effect of rendering inutile a Member's
right to impose customs duties in accordance with its Schedule of Concessions. Secondly, this
jurisprudence establishes the interpretation of the term "on." The Panel report on India — Autos found
that "[a]n ordinary meaning of the term 'on’, relevant to a description of the relationship which should
exist between the measure and the importation of the product, includes 'with respect to', 'in
connection, association or activity with or with regard to." This supports Chinas interpretation of the
term "on their importation" to encompass charges that a Member collects by reason of (or "with
respect to," or "in connection, association or activity with") the importation of a product, without
regard to the exact point in time or space at which the charge is collected."®

Consideration by the Panel

7.173 The Panel first recalls its provisiona finding above at paragraph 7.166 that the terms "on
their [products] importation” and "into the territory" in the first sentence of Article I1:1(b) of the
GATT 1994 suggest that an "ordinary customs duty" is a charge which the obligation to pay accrues
based on the product as it enters the customs territory of another Member. We further recall our
emphasis on the strict temporal element of the word "on" in that sentence, which indicates that an
"ordinary customs duty" must be assessed on the basis of agood at the moment of importation.

7.174 The second sentence of Article I1:1(b) provides:

"Such products shall also be exempt from all other duties or charges of any kind
imposed on or in connection with the importation in excess of those imposed on the
date of this Agreement or those directly and mandatorily required to be imposed
thereafter by legidation in force in the importing territory on that date." (emphasis
added)

7.175 We note that Articlell:1(b) of the GATT 1994 refers to two sets of charges. "ordinary
customs duties’, referred to in its first sentence, and "all other duties and charges of any kind",
referred to in its second sentence. This indicates that although contained in the same sub-paragraph of
the same article, these charges are governed differently. This has been confirmed by the Appellate
Body, which stated that "[o]rdinary customs duties are governed by the first sentence of

%% China's response to Panel question No. 97. See also China's responses to Panel question Nos. 96(a),
96(b), 100 and 197.
%6 China's response to Panel question No. 203.
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Article11:1(b); they are not relevant to the second sentence."*" Likewise, we consider that the use
of the expression "on their importation” in the first sentence and of the expression "on or in
connection with the importation” in the second sentence also suggests a difference in the scope of
"ordinary customs duties' and “other duties or charges'. Consequently, any interpretation giving
these two expressions the same meaning would risk reducing the intention of the drafters of the
GATT 1994 to regulate "ordinary customs duties’ and "all other duties and charges of any kind"
differently.

7.176 Chinapoints out, albeit in the context of Article XI:1 of the GATT 1994, that previous panels
interpreted that the preposition "on" as contained in Article X1:1 meant "with respect to,” or "in
connection, association or activity with".*® The complainants argue that the conclusion reached in
previous panels on the ordinary, contextual and purposive meanings of the expression "on ...
importation” in Article XI:1 of the GATT 1994 cannot be automaticaly transferred to the
interpretation of "on their importation” and "on or in connection with the importation” in
Articlel1:1(b) of the GATT 1994.

7.177 We share the complainants' view. Unlike Articlell:1(b) of the GATT 1994 in which
"ordinary customs duties" and "other duties or charges' are addressed in two separate sentences — first
and second sentences of Article 11:1(b), Article X1:1 provides Members' obligations in respect of the
various quantitative restrictions in the same sentence.*® This confirms the need to make the intended
difference between "ordinary customs duties’ and "other duties or charges' in Articlell:1(b)
meaningful. We find further useful context for our understanding in this regard in Articles I:1 and

%7 Appellate Body Report on Chile— Price Band System, para. 156.

38 \We note that in Dominican Republic — Import and Sale of Cigarettes, the panel said that it was "not
persuaded that the bond requirement is a restriction ‘on the importation' of cigarettes. Article XI:1 of the GATT
does not cover any restriction, but only those restrictions that are instituted or maintained by any Member ‘on
the importation' (or exportation) of products® (para. 7.258). Referring to The New Shorter Oxford English
Dictionary, the panel continued stating that:

"In the expression 'on the importation' — read in the context of an Article[Article XI] that is
entitled 'General Elimination of Quantitative Restrictions —, the ordinary meaning of the word
‘on' suggests that it is a preposition denoting a relation. In that sense, the expression 'on the
importation’ would be akin to 'with respect to the importation'.” (Ibid.; footnote omitted)

The panel in Dominican Republic — Import and Sale of Cigarettes then found confirmation to such
conclusion in the following statement of the Panel Report on India — Autos:

"An ordinary meaning of the term 'on’, relevant to a description of the relationship which
should exist between the measure and the importation of the product, includes 'with respect
to', 'in connection, association or activity with or with regard to'. In the context of
Article XI:1, the expression 'restriction ... on importation' may thus be appropriately read as
meaning a restriction ‘with regard to' or ‘'in connection with' the importation of the product.”
(Ibid; footnotes omitted, citing the Panel Report on India — Autos, para. 7.257)

We note however that in India — Autos the pand only used the definition of "on" contained in the
Webster's New Encyclopedic Dictionary (see footnote 421 to para. 7.257 of the Panel Report on India — Autos).
We aso note that the Panel in EC — Sugar (paras. 7.274-7.275) used the same approach in India — Autos to
interpret the meaning of "on the export" in Article 9.1(c) of the Agreement on Agriculture and concluded that "a
payment 'on export' need not be ‘contingent’ on export but rather should be 'in connection' with exports."
(para. 7.275).

%% That isto say: prohibitions or restrictions, other than duties, taxes or other charges, made effective
through quotas, import or export licences or other measures.
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VIII:1(a) of the GATT 1994. We first note that these provisions, which also deal with fiscal matters,
use the expression "on or in connection with importation"™, not "on importation" alone. This seems
to indicate the intended broad scope of these provisions and hence the choice of a broader language.®™
Had the framers of the GATT considered the term "on importation” as synonymous with the term "in
connection with importation”, irrespective of the context in which these terms are laid out, they would
have simply used one or the other not both. The same, we believe, holds true in regard to
Article1:1(b) of the GATT 1994.

7.178 Indeed, the language of the first sentence of Articlell:1(b) of the GATT 1994 clearly
indicates that "ordinary customs duties', within the meaning of that provision, apply only "on" the
importation of a product, while "other duties and charges' are referred as those imposed "on or in
connection with the importation." In the present context, interpreting "on" as aso meaning "in
connection with" (or any similar meaning) would eviscerate such difference. We are however bound
by the general rules of interpretation of the Vienna Convention to "give meaning and effect to all
terms of the treaty" and we therefore are not "free to adopt a reading that would result in reducing
whole clauses or paragraphs of atreaty to redundancy or inutility."*> Hence, this contextual analysis
confirms our conclusion above at paragraph 7.165 that the ordinary meaning of "on" in the first
sentence of Article 11:1(b) of the GATT 1994 contains a strict temporal connotation.*”

Subsequent practice

7.179 China argues that there is widespread and consistent practice among WTO Members that
demonstrates that a charge is "on ... importation" of a product if the charge bears an objective
relationship to the administration and enforcement of avalid customs liability.>™

7.180 In this respect, China refers to the practice of the United States, indicating that customs
authorities are not required to make a final classification determination and assessment of duty
liability until one year after the merchandise has entered the customs territory of the United States.
Furthermore, China describes practices of other WTO Members that have customs procedures that
result in the collection of customs duties after the time of importation. China refers in particular to
Australia, Canada, the European Communities, India and New Zed and.>"® Additionally, China points
to many specialized circumstances in other Members in which duties can be assessed after the time or
point of importation, including:

"[t]he payment of duties on imports that enter in transit but that subsequently enter
free circulation, the payment of duties on imports that fail to adhere to conditions for
temporary duty-free importation, and the payment of duties on imports that fail to

370 \We also note that Article V111:4 uses the expression "in connection with" alone, but this provision is
acorollary of Article VII1:1(a).

3™ For example, Article1:1 of the GATT 1994 applies to "customs duties and charges of any kind" to
"all rules and formalities' as well as "all matters referred to in paragraphs 2 and 4 of Articlelll".
Article VIII:1(a) appliesto "all fees and charges of whatever character (other than import and export duties and
other taxes within the purview of Articlelll)."

32 Appellate Body Report on US — Gasoline, DSR 1996:1, page 21. See aso the Appellate Body
Reports on: Japan — Alcoholic Beverages Il, DSR 1997:1, page 106; Canada — Dairy, para. 133; and US—
Upland Cotton, para. 549.

37 Our conclusion would have been the same even if we were instead faced with the task of choosing
which of the two alternative ordinary meanings of "on" we have identified above at paragraph 7.158 would give
effect to thisterm as used in the context of Article I1:1(b), first sentence, of the GATT 1994.

37 China's first written submission, paras. 63-67.

37 China's first written submission, para. 65.
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adhere to inward processing and re-export requirements. These are examples of
goods that enter the customs territory subject to a condition, often secured by a bond,
and that can become subject to a different customs treatment after "the time or point
of importation” if the imported goods are not used in accordance with the stipulated
condition."¥"®

7.181 The complainants, on the other hand, disagree that there exists subsequent practice in support
of Chinas interpretation of Article 11:1(b), first sentence, of the GATT 1994. The European
Communities argues that China's examples are based on the rules in force concerning the post-
clearance recovery of the customs debt that have nothing to do with the ordinary tariff classification
carried out at the border at the time of importation. In other words, the imposition and collection of
customs duties is aways made on the basis of the status of goods at the time of importation or in other
words as presented at the border.*”” The United States disagrees with China's characterization of US
practice because the imposition of customs duties in the United States occurs at the time of
importation of goods that are entered into the United States. Duties and liability for their payment
accrue upon imported merchandise on arrival of the importing vessel or other means of transport in
the United States. Additional duty liability does not accrue based upon the usage of the goods after
entering the United States.*® Moreover, with respect to the other examples provided by China®®, the
United States indicates these Members permit a final determination of duty liability after the goods
have been imported®®, which is, however, fundamentally different from Chinas measure, which
changes the level of a charge based on the local content thresholds of an internal manufacturing
operation.®' Canada also replies on the specific examples®? provided by China and indicates that all
of the cited customs authorities follow the practice of examining goods based upon their status at
presentation at the border. Although the duty may be calculated and paid later, liability for customs
duties is based on this assessment. **

7.182 The Panel starts by recalling that the Appellate Body has found that to establish "subsequent
practice” within Article 31(3)(b) of the Vienna Convention, the following two elements must be
shown: (i) there must be a common, consistent, discernible pattern of acts or pronouncements; and (ii)
those acts or pronouncements must imply agreement among WTO Members®* Applying this
standard, the Panel fails to observe subsequent practice establishing the agreement of the parties
regarding China's interpretation of Article I1:1(b), first sentence, of the GATT 1994. The practices of
other Members described by China are not similar to the Chinese measure and do not support China's

376 China's first written submission, para. 66.

37 The European Communities understands that the same applies for the customs systems of the United
States and Canada. Moreover, the European Communities indicates that, even if there was, in the legal system
of an individual WTO Member, a practice of classifying goods based on events after importation, such practice
would not be "widespread and consistent” and would certainly not fulfil the test of Article 31(3)(b) of the
Vienna Convention. European Communities response to Panel question No. 32.

378 The United States also indicates that the one-year time frame within which the United States will
verify the accuracy of the amount of the estimated duties is not atime frame within which the United States may
impose additional customs duties, unless such duties are based upon the condition of the goods at the time of
their importation. United States response to Panel question No. 32

5N particular, those from Australia, India and the European Communities.

%0 gich as retaining the right to verify the accuracy of origin, classification, valuation, and other facts
that may affect the dutiability of goods.

%1 United States response to Panel question No. 32

%2 Relating to Canada's own practice as well asto the practice in Australia, New Zealand, India and the
European Communities.

%3 Canadals response to Panel question No. 32

%4 Appellate Body Report on US— Gambling, para. 192.
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interpretation of Article I1:1(b), first sentence, of the GATT 1994. We have reviewed the examples of
customs practices from the complainants and other Members submitted by China on this issue and
consider, as the United States and Canada correctly argue385, that these practices, in fact, reinforce the
evidence that WTO Members impose ordinary customs duties based on the state of the products as
they are presented at the border and that they routinely collect or assess these duties after the products
have entered the customs territory of the importing country. This supports our conclusion above that
the ordinary meaning of "on their importation" in the first sentence of Article 11:1(b) of the GATT
1994 indicates a strict temporal element.

7.183 With respect to the "specialized circumstances' mentioned by China, these typically apply to
goods that have not entered and are not intended to enter the internal market of a Member. Duties are
applied if the goods eventually enter into the internal market of the Member in question, not if the
goods are not "used" in accordance with a stipulated condition. Typically in these situations products
are not re-classified and new tariff rates do not apply based on anything that occurs inside the territory
of the importing Member. The words China itself uses to describe these circumstances are prescient:
China refers to goods "in transit"; goods imported on a "temporary" basis; and goods imported for
"processing and re-export”. None of these concepts imply that the goods are intended for sale or use
in the internal market. In our opinion, the circumstances described by China are therefore not
analogous to the charge under the Chinese measures. This is even supported by Article 30 of the
Decree 125%¢, which, in contrast with the rest of this measure and similarly to the "specialized
circumstances' cited by China, indicates that Decree 125 does not apply to auto manufacturers located
in a bonded zone, in an export-processing zone, or in other special zones supervised by the customs,
unless they use imported auto parts to assemble motor vehicles that are sold into the domestic market.

Conclusion

7.184 We therefore conclude that the ordinary meaning of "on their importation” in Article I1:1(b),
first sentence, of the GATT 1994, considered in its context and in light of the object and purpose of
the GATT 1994, contains a strict and precise temporal element which cannot be ignored. This means
that the obligation to pay ordinary customs duties is linked to the product at the moment it enters the
territory of another Member.®’ If the right to impose ordinary customs duties — and the importer's
obligation to pay it — accrues because of the importation of the product at the very moment it enters
the territory of another Member, ordinary customs duties should necessarily be related to the status of
the product at that single moment.®® It is at this moment, and this moment only, that the obligation to
pay such charge accrues. As stated by the Appellate Body in EC — Poultry, "it is upon entry of a
product into the customs territory, but before the product enters the domestic market, that the
obligation to pay customs duties ... accrues."** And it is based on the condition of the good at this

%5 Canada's responses to Panel question Nos. 32, 116; United States response to Panel question
No. 32.

%6 See footnote 213 to paragraph 7.40 above.

%7 As China acknowledges, "there is a single event that triggers the Member's right to impose the
ordinary customs duty, and the importer's obligation to pay it — the importation of the product into the customs
territory.” (China's response to Panel question No. 97).

%3 |n this regard, we recall our finding above at paragraph 7.155 that the dictionary definitions of
"importation” refer to it as an "action" or an "act" in the singular and not to various "actions" or "acts" in the
plura.

39 A ppellate Body Report on EC — Poultry, para. 145 (emphasis added). We note that in this sentence
the Appellate Body also included "internal charges." Without evauating the merits of including "internal
charges' within the meaning of this sentence, we consider that such inclusion does not diminish the importance
that we attach to this statement as applied to "customs duties".
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moment that any contemporaneous or subsequent act by the importing country to enforce, assess or
reassess, impose or collect ordinary custom duties should be carried out.

7.185 This conclusion isin line with our findings above in paragraphs 7.126 to 7.133 on the scope
of "internal tax or charge" under Article I11:2 of the GATT 1994. In contrast to ordinary customs
duties, the obligation to pay internal charges does not accrue because of the importation of the product
at the very moment it enters the territory of another Member but because of internal factors (e.g.,
because the product was re-sold internally or because the product was used internally), which occurs
once the product has been imported into the territory of another Member. The status of the imported
good, which does not necessarily correspond to its status at the moment of importation, seems to be
the relevant basis to assess this internal charge. The distinction between ordinary customs duties and
internal charges, which is of "fundamental importance"*®, would be blurred if the obligation to pay an
ordinary customs duty could accrue based on the status of the product after importation, rather than on
its status at the moment of importation (i.e., "on ... importation").**

7.186 In this respect, this interpretation serves to guarantee the "security and predictability of the
reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and
other barriers to trade", which is a recognized object and purpose of the WTO Agreement.*? Indeed,
such predictability and security of tariff concessions would be undermined if ordinary customs duties
were not based on the product at the time of importation but on factors that occur internally.

7.187 In addition, we find support for our view in the Appellate Body's holding in EC — Chicken
Cuts that "in characterizing a product for purposes of tariff classification, it is necessary to look
exclusively at the 'objective characteristics of the product in question when presented for
classification at the border".** We are well aware that this statement relates to the issue of
classification, not the scope of "ordinary customs duty" per se. However, we consider that the same
statement provides some contextual support to the question before us. The complainants referred to
this statement of the Appellate Body in the context of the discussion of whether the charge falls within
the meaning of Article Il or |11 of the GATT** and China itself emphasized the link between tariff

classification and this discussion.>®

30 See the GATT Panel Report on EEC — Parts and Components, paras. 5.4 and 5.7.

*1 For this reason we disagree with China's arguments that it is "the completion of the [process of
importation] that marks the turning point between permissible discrimination under Article Il and impermissible
discrimination under Articlelll", and that "imports have been 'cleared through customs once all customs
formalities are complete and the goods are in free circulation within the customs territory." (Chinas response to
Panel question No. 37). In our analysis above we did not find any basisin Article 11:1(b), first sentence, nor in
Article 111:2 of the GATT 1994 to support the argument that it is the completion of the process of importation
that marks such turning point. In fact, China's argument seems to be in contradiction with its own explanation
that the charge collected pursuant to Article 29 of Decree 125 on parts imported by third-party suppliers, which
it considers to be in free circulation in China, free of customs formalities and not subject to customs control,
nevertheless falls within the scope of 11:1(b), first sentence, of the GATT 1994 in that it objectively relates to the
proper classification of the imported parts and components. See paragraph 7.114 above.

%2 Appellate Body Report on EC — Chicken Cuts, para. 243.

3% Appellate Body Report on EC — Chicken Cuts, para. 246.

%4 European Communities response to Panel question No. 186; Canada's response to Panel question
No. 187; United States response to Panel question No. 186.

%5 gSee for example, China's response to Panel question No. 37: "This brings China to the tariff
classification issue at the heart of the present dispute" and "[t]he critical issue in relation to Chinas obligations
under Article Il and its Schedule of Concessions is whether China is alowed to interpret the term ‘'motor
vehicles in thisway, and to establish a customs process to give effect to thisinterpretation.”
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7.188 This does not mean, however, that we accept Chinas argument that the HS, including its
interpretative rules, justify the imposition of the aleged "ordinary customs duties’ on auto parts on
the basis of their fina internal assembly into motor vehicles. In our view, China has not explained
why the interpretative rules of another international agreement — the HS — are the determining factor
for the scope of the treaty term at issue under the WTO Agreements. More importantly, even if we
were to base our ruling in the present section of these Reports on the alleged rights under the HS,
which we are not, we would be guided by our duty not to "add to or diminish the rights and
obligations provided in the covered agreements."®

7.189 We find support and confirmation in the findings of the GATT Panel EEC — Parts and
Components, which rejected the argument by the EEC that the anti-circumvention duties at issue were
customs duties within the scope of Articlell:1(b) and not internal taxes or charges falling under
Articlel1:2. The GATT Panel stated:

"The Panel noted that the anti-circumvention duties are levied, according to
Article 13:10(a), 'on products that are introduced into the commerce of the
Community after having been assembled or produced in the Community'. The duties
are thus imposed, as the EEC explained before the Panel, not on imported parts or
materials but on the finished products assembled or produced in the EEC. They are
not imposed conditional upon the importation of a product or at the time or point of
importation. ... The relevant fact, according to the text of these provisions, is not the
policy purpose attributed to the charge but rather whether the charge is due on
importation or at the time or point of importation or whether it is collected
internally."®’ (emphasis added)

7.190 We also agree with the Panel in EEC — Parts and Components that the mere fact that a charge
is described under domestic law as an "ordinary customs duty", or that the good is considered by the
importing country as not being in free circulation (and consequently under customs control), or even
the policy purpose of the charge, are al not decisive factors to its characterization as a "border
charge" under Article I1:1(b) of the GATT 1994 because otherwise Members could determine by
themselves which of the provisions would apply to their charges. We aso consider, for the same
reason,3£;[8hat the fact that a charge is administered by a customs authority is not determinative of its
nature.

7.191 Furthermore, China submits that for a charge to be considered an ordinary customs duty under
Article 11:1(b), first sentence, of the GATT 1994 it does not need to be necessarily imposed, collected
or assessed at the border nor at the time goods cross the border into the territory of the importing
country. We see no controversy on this point among the parties to this dispute. Indeed, as the

%% Article 3.2 of the DSU. Further, even if we were to consider China's arguments based on the
classification rules under the HS, as elaborated under part VI1.D.2 of these reports, the tariff term "motor
vehicles" is not to be interpreted to include auto parts imported in multiple shipments. China's argumentsin this
connection therefore would not change our interpretation, based on the principles of the Vienna Convention, of
the scope of the first sentence of Article I1:1(b) of the GATT 1994. In fact, we note that our finding here on the
meaning of "on their importation™ in the first sentence of Article 11:1(b) of the GATT 1994 and our finding in
Section VI1.D.2(a)(ii) on the meaning of "as presented” in GIR 2(a) seem not to be in contradiction with each
other.

%7 GATT Panel Report on EEC — Parts and Components, para. 5.5.

% See GATT Panel Report on EEC — Parts and Components, paras. 5.6-5.7. See also the Panel Report
on US — 1916 (Japan), paras. 6.53 (and its footnote 464), 6.58 (and its footnote 461), 6.134 (and its
footnote 504) and 6.152(a) (and its footnote 518).
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complainants themselves agree, albeit in varying degrees,*® we note that in practice, WTO Members'
customs authorities routinely collect or assess customs duties after the goods have physically crossed
the border. We are mindful that customs practice in general, and importation in particular, can
frequently be a complex process "during which a number of steps must be completed."*® The
increasing sheer volume of goods that cross the borders of WTO Member countries every day
undoubtedly adds to such complexity. This reality, as the complainants themselves recognize, can
make it in certain cases very difficult for a customs authority to execute and finalize all customs acts,
including the final assessment, calculation and collection of customs duties at the very time and point
when and where the goods cross the border into the territory of aWTO Member.* However, we do
not agree with the proposition that these typical customs practices mean that goods cannot be
considered "imported”, and therefore are outside the protection of the national treatment obligation in
Article 111:2 of the GATT 1994, simply because there has been a delay in the fina assessment,
calculation and/or collection of customs duties. In our view, what is decisive for determining whether
a charge is an ordinary customs duty is whether the charge is imposed on products "on their
importation into the territory", as we have established above at paragraphs 7.184 and 7.185.

7.192 In sum, based on its ordinary meaning and its context, we conclude that "ordinary customs
duties" within the meaning of the first sentence of Article I1:1(b) refer to duties imposed on goods at
the moment of their "importation" into the customs territory of an importing Member and must be
interpreted more narrowly than “other charges and duties® under the second sentence of
Article I1:1(b), which are imposed on goods "on or in connection with importation".

7.193 We will now examine the terms "internal charges' and "ordinary customs duties' in the light
of the object and purpose of the WTO Agreement as well as the GATT 1994, in genera and that of
Articles |l and Il of the GATT 1994, in particular.

% European Communities first written submission, para. 139; European Communities first oral
statement, paras. 25-26; United States response to Panel question No. 87; Canada's response to Panel question
No. 87.

“% panel Report on Turkey — Rice, para 7.127. Additionally, "UNCTAD estimates that the average
customs transaction involves 20-30 different parties, 40 documents, 200 data elements (30 of which are
repeated a least 30 times) and the rekeying of 60-70% of adl data a least once"
(http://www.wto.org/english/thewto_e/minist_e/min99_e/english/about_e/15facil_e.htm).

0 Finalizing customs acts in a single moment is not necessarily an issue restricted to the question
presented to us under Articlell:1(b) of the GATT 1994. We note that other covered agreements seem to
recognize that finalization of certain customs acts is not necessarily contemporaneous with the reason that
triggered that act. For example, the Agreement on Implementation of Article VII of the GATT 1994 (Customs
Valuation Agreement), refers to possible necessary delays in the "fina determination™ of the customs value of
imported goods (Article 13) or the right of customs administrations "to satisfy themselves as to the truth or
accuracy of any statement, document or declaration presented for customs valuation purposes’ (Article 17).
Likewise, the SCM Agreement refers to the obligation to "maintain judicial, arbitral or administrative tribunals
or procedures for the purpose, inter alia, of the prompt review of administrative actions relating to final
determinations and reviews of determinations’ on countervailing duties (Article 23). Finally, the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 (Anti-Dumping Agreement),
states inter alia that the determination of the final liability for payment of anti-dumping duties, when they are
assessed on aretrospective basis, shall take place as soon as possible, normally within 12 months, and in no case
more than 18 months, after the date on which arequest for afina assessment of the amount of the anti-dumping
duty has been made (Article 9.3.1).
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Object and purpose of the WTO Agreement and the GATT 1994
Arguments of the parties

7.194 The complainants express systemic concerns that if the processing and manufacturing of
products after importation into the territory of a Member could be generally accepted as an
intermediate step before tariff classification, the GATT 1994's core national treatment obligations
under Article 111 would be rendered a nullity.**

7.195 The United States further argues that it is not the label that a Member applies to its measure
that determines whether an obligation under a covered agreement applies; rather it is the substance of
the measure that matters. Otherwise the GATT 1994's core nationa treatment obligations under
Article 111 would be eviscerated.*®

7.196 Canada submitsthat by using (selectively and out of context) Members' conducts and the HS
to classify products inappropriately, China would see the scope of the GATT 1994's nationd
treatment provisions systematically reduced.** The Appellate Body has clearly said that the broad
purpose of Article Il is to avoid protectionism in the application of internal taxes and regulatory
measures. However, if aMember can extend its consideration of the character of an imported good to
some indefinite point after physical importation, in order to evaluate how or by whom the good is
used, any Article Il test becomes an exercisein relativity.

7.197 China argues that customs authorities are permitted under Articlell of the GATT 1994 to
deal with the complex relationship between complete articles and parts of those articles in a manner
that is consistent with the HS, and in a manner that alows customs authorities to give effect to the
substance of a series of import transactions over their form.*®®  In China's view, the only loophole that
needs closing is the complainants position that importers can evade higher duties that apply to
complete articles merely through the manner in which they structure their imports. This arbitrary,
form-over-substance position is the only argument in this proceeding that poses a systemic risk to the
GATT —that is, to the security and predictability of tariff concessions under Article Il. The concerns
of Articlell and the concerns of Articlelll are of equal dignity and importance within the GATT
system. Just as Article Il does not allow Members to take actions that would be inconsistent with its
obligations under Articlelll, Articlelll does not prohibit Members from taking actions that are
consistent with its rights under Articlell.*® Articlell countenances a particular type of
discrimination against imported products — the application of ordinary customs duties to which
domestic products are not subject. Members may apply such duties to products from other Members
"on their importation" into the customs territory, and in accordance with the limits bound in their
Schedules of Concessions. Once the products are "imported” however, they become subject to the
basic principles of non-discrimination set forth in Article 111.%7

“2 See. eg., the European Communities first written submission, para. 140; responses to Panel
question Nos. 78 and 109.

“%% United States first written submission, para. 3.

%% Canada's second written submission, para. 6.

%5 China's response to Panel question No. 38.

“% Chinals response to Panel question No. 37.

7 Chinals response to Panel question No. 37.
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Consideration by the Panel

7.198 The Pane now examines the terms "internal charges' and "ordinary customs duties' in light
of the object and purpose of the WTO Agreement and the GATT 1994 in general .*® Asthe Appellate
Body in EC — Chicken Cuts observed, one of the objects and purpose of the GATT 1994 and the
WTO Agreement in general is "the security and predictability of the reciprocal and mutualy
advantageous arrangements directed to the substantial reduction of tariffs and other barriers to
trade."*® We also recall the Appellate Body's finding that Article 31(1) of the Vienna Convention
does not necessarily exclude taking into account the object and purpose of a particular treaty term, if
doing so assists the interpreter in determining the treaty's object and purpose on the whole.*

7.199 In addressing the issue before us, namely what are the elements that distinguish "internal
charges' under Article I11:2 from "ordinary customs duties" under Article I1:1(b), we also find useful
the following statement by the GATT Panel in EEC — Parts and Components:

"The distinction between import duties and internal charges is of fundamental
importance because the General Agreement regulates ordinary customs duties, other
import charges and interna taxes differently: the imposition of ‘ordinary customs
duties' for the purpose of protection is allowed unless they exceed tariff bindings; all
other duties or charges of any kind imposed on or in connection with importation are
in principle prohibited in respect of bound items (Articlell:1(b)). By contrast,
internal taxes that discriminate against imported products are prohibited, whether or
not the items concerned are bound (Article 111:2)." **

7.200 That GATT Panel concluded that one of the basic objectives underlying Articles Il and 11
was that "discrimination against products from other contracting parties should only take the form of
ordinary customs duties ... and not the form of internal taxes ... ."*? We agree with the GATT Panel
in EEC — Parts and Components.

7.201 Asthe Appellate Body clarified, a basic object and purpose of the GATT 1994, as reflected in
Article |1 of the GATT, is"to preserve the value of tariff concessions negotiated by a Member with its
trading partners and bound in that Member's Schedule".**® At the same time, the broad purpose of
Article Il is "to avoid protectionism in the application of internal tax and regulatory measures'.**
While serving their own objects and purposes, these two provisions are also interrelated such that the
disciplines contained in these two provisions aim to ensure "the security and predictability of the
reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and

“% Appellate Body Report on EC — Chicken Cuts, para. 238.

%% Appellate Body Report on EC — Chicken Cuts, para. 243.

419 Appellate Body Report on EC — Chicken Cuts, para. 238.

“L GATT Panel Report on EEC — Parts and Components, paras. 5.4 and 5.7.

“2 GATT Panel Report on EEC — Parts and Components, para. 5.7.

413 Appellate Body Report on Argentina — Textiles and Apparel, para. 47.

“Appellate Body Report on Japan — Alcoholic Beverages 11, DSR 1996:1, pages 16-17; 109-110
(origina footnotes omitted). See also Appellate Body Report on US— FSC (Article 21.5 — EC), para. 204. The
GATT Panel in Italy — Agricultural Machinery also provides insight in the object and purpose of Article Ill,
stating that "... the intention of the drafters of the Agreement was clearly to treat the imported products in the
same way as the like domestic products once they had been cleared through customs. Otherwise indirect
protection could be given." GATT Panel Report on Italy — Agricultural Machinery, para. 11).
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other barriers to trade."*® To achieve this overall object and purpose of the WTO Agreement,

Members are obliged to respect the boundaries between Article [11 and Article Il of the GATT 1994.

7.202 Therefore, the Panel will be guided by this objective in applying the elements we considered
above as distinguishing "ordinary customs duties" from "internal charge" to the charge under the
measures to determine whether it is an "internal charge" or "ordinary customs duty".

Is the charge under the measures an "ordinary customs duty" within the scope of
Article 11:1(b), first sentence, or an "internal charge” within the meaning of
Articlel11:2?

7.203 The Panel recalls the complainants' argument that the charge on imported auto parts resulting
from the measuresis an internal charge subject to the first sentence of Articlell1:2 of the GATT 1994
because it is triggered by the actual use of these parts in the assembling of motor vehicles inside
China after importation. We further recall Chinas response that this charge is instead an ordinary
customs duty because it is imposed as a condition of — that is, by reason of — the importation of a
product (auto part) into China's customs territory and that this charge objectively relates to a duty
liability that arises by reason of the importation of the product. China argues that the chargeisavalid
ordinary customs duty because it implements and enforces China's Schedule of Concessions by giving
effect to the provisions of China's Schedule relating to "motor vehicles."

7.204 We have established above, however, if the obligation to pay a charge does not accrue based
on the product at the moment of its importation, it cannot be an "ordinary customs duty" within the
meaning of Article I1:1(b), first sentence of the GATT 1994: it is, instead, an "internal charge" under
Articlel11:2 of the GATT 1994, which abligation to pay accrues based on internal factors.

7.205 Under the measures, the obligation to pay the charge™® accrues internally after auto parts
enter into the customs territory of China and are assembled/produced into motor vehicles. In this
connection, Article 5 of Decree 125 provides:

"Article5 The reference to 'automobile parts characterized as complete vehicles' in
these Rules shall mean that the imported automobile parts should be characterized as
complete vehicles at the stage when complete vehicles are assembled. The reference
to 'automobile parts characterized as assemblies (systems)' shall mean that the
imported automobile parts should be characterized as assemblies (systems) at the
stage when the assemblies (systems) are assembled” (emphasis added).

7.206 Furthermore, Article 28 of Decree 125 states that "after the imported automobile parts have
been assembled into complete vehicles, the automobile manufacturer shall make a declaration of duty
payable to Customs and Customs shall ... proceed with classification and duty collection."*"’

7.207 Also relevant to the question before us are (i) the fact that the charge is imposed on
automobile manufacturers, not importersin general (be it manufacturers or suppliers); (ii) the fact that
the charge is determined not based on auto parts as they enter the customs territory of China, but

415 Appellate Body Report on EC — Chicken Cuts, para. 243.

418 The charge under the measures refer to both that imposed under Article 29 of Decree 125 and that
imposed in general under the measures. As we concluded at paragraph 7.115 above, these charges are no
different from each other.

“7 Emphasis added. See paragraph 2.4 in the Descriptive Part of these reports for background
information on the translation of Article 28 of Decree 125. See also, more generally on Article 28, parties
responses to Panel question No. 304.
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instead based on what other parts from other countries and/or other importers are used together with
the goods concerned in assembling a vehicle model; and (iii) the fact that identical imported parts
included in the same shipment can be subject to different charge rates depending on which vehicle
model they are assembled into.*®

7.208 Furthermore, we recall China's own explanation of the charge imposed under Article 29 of
Decree 125 in respect of parts imported by a third-party supplier, which is, as we have concluded
above at paragraph 7.115, not different from the charge imposed in genera under the measures. As
we have stated above at paragraph 7.108, China has explained that imported auto parts that the auto
manufacturer purchases from a third-party supplier in China will have completed the necessary
customs formalities and are no longer subject to customs control and are in free circulation in China.
China also explained that the rules for bonded goods do not apply to auto parts imported by a third-
party supplier. We recall our conclusion above at paragraph 7.190 that factors such as "customs
control" and "free circulation" are not decisive to the characterization of a charge as ordinary customs
duty.**® We note that China submits that an Article 29 charge is nevertheless an ordinary customs
duty because it "objectively relates to the administration and enforcement of China's tariff provisions
for motor vehicles"*® However, we have already established above that this is not the correct
standard to determine whether a charge falls under Article I1:1(b), first sentence, of the GATT 1994,
As we have stated above at paragraph 7.108, the charge under Article 29 is subject to the same set of
rules as charges in general under the measures in the sense that the applicability of the Article 29
charge is determined based on the same criteria for the essentia character determination as set out in
Articles 21 and 22 of Decree 125.

7.209 Findly, we do not believe that our conclusion on the internal elements of the charge is
affected by the fact that, under the measures, auto manufacturers are required to make a declaration at
the moment imported auto parts enter China.*** This is because such declaration is not based on the
status of these parts at that moment but, instead, on their predicted use internaly in the assembly of
motor vehicles.*”? Moreover, the information in the declaration is not decisive to the determination of
the rate of the charge because such determination is only made, as explained above, internally after
assembly.*® In this respect, China itself acknowledges that this declaration as well as the bonding
requirement are simply elements of the customs procedure and are not decisive on the question
whether this is an internal charge or an ordinary customs duty.** With respect to the bonding

“18 See paragraph 7.117 above for the United States arguments in this regard.

“19 However, even if arguendo these factors would be relevant to render the charge in general under the
measures as an ordinary customs duty, using China's own logic, such factors would not be present in the case of
the charge under Article 29 of Decree 125.

420 Chinal's response to Panel question No. 83.

2L Article 13 Decree 125. See paragraph 7.53.

422 A prediction is made through the self-evaluation and vehicle model registration procedures, as
examined above in Section VII.A.1(b)(ii). China seems to agree that indeed such a declaration is made on the
basis of the intention of the manufacturer at the moment of importation (See China’s first written submission,
para. 7). See aso the European Communities first oral submission, para. 28; European Communities' second
written submission, para. 52; the United States second oral statement, para. 18; and Canada's second written
submission, paras. 33-36. See aso Japan'sthird party oral statement, para. 14.

423 See China's response to Panel question No. 5, footnote 2.

424 China's response to Panel question No. 79. However, the Panel observes that in other statements,
China seems to attach considerable relevance to the declaration at the moment of importation to support its
argumentation on the nature of the measures. For example, China argues that it "will demonstrate that, contrary
to complainants' assertions, the challenged measures impose ordinary customs duties that are conditioned upon
the entry of goodsinto China. The measures give effect to a declaration that is made at the time of importation,
based on the demonstrated intention of the auto manufacturer to import and assemble parts and components that
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requirement on auto parts characterized as complete vehicles, China indicates that these are required
to ensure that the auto manufacturer abides by al relevant customs rules and can satisfy the customs
liability and that these auto parts remain under customs control.*® However, the Panel observes that
there is no restriction on the use in the internal market of these auto parts in bonded status*® and the
bond requirement thus seems, as indicated by the complainants, merely a financial guarantee.”” In
contrast, as the European Communities and Canada correctly argue®®, the auto parts which can
effectively be considered under customs supervision are those described under the situations
elaborated in Article 30 of Decree 125 (e.g. in abonded zone and export processing zones), which are

exempt from the measure unless they are eventually entered into the internal market of China.*?

7.210 In sum, based on the above elements considered as a whole, in particular the fact that the
charge under the measures relates to the internal assembly of auto parts into motor vehicles, we
conclude that the charge is an internal charge within the meaning of ArticleI11:2 of the GATT 1994.

7.211 Moreover, as mentioned above, the "security and predictability of the reciprocal and mutually
advantageous arrangements directed to the substantial reduction of tariffs and other barriersto trade ",
which is a recognized object and purpose of the WTO Agreement,”*® would be undermined if a charge
were to be considered as an ordinary customs duty even when the obligation to pay the charge accrues
after goods have already entered into the customs territory of China and been assembled into complete
goods of the corresponding kind. We therefore share the systemic concerns expressed by the
complainants that if the assembly of the products after their importation into the customs territory of a
Member could provide a basis for tariff classification, the tariff classification system would
undermine the national treatment obligation under Article 111 of the GATT 1994, which is one of the
core principles of the WTO Agreements. Such an interpretation would blur the fundamental
distinction between measures faling within the scope of Article 111:2 and those falling within the
scope of Article I1:1(b), first sentence, of the GATT 1994.

(i)  Conclusion

7.212 We therefore find that the complainants have satisfactorily demonstrated that the charge
under the measures™ isan internal charge under ArticleI11:2 of the GATT 1994.

7.213 We now turn to the complainants specific clams that the charge is inconsistent with
Articlel11:2 of the GATT 1994. In this respect, we recall our statement above at paragraph 7.104 that
the Appellate Body in Canada — Periodicals clarified that the analysis of whether a measure is
inconsistent with this provision of the GATT 1994 involves a two-step test: first, whether imported
and domestic products are like products and, second, whether the imported products are taxed in

have the essential character of a complete motor vehicle (Chinas first written submission, para. 7, emphasis
added).

425 Chinal's response to Panel question No. 18.

4% See China's second written submission, para. 116: "... Decree 125 permits the release of auto
parts..." (emphasis added).

2" European Communities response to Panel question No. 201; United States response to Panel
question No. 201; Canada's second written submission, para. 38; Canada's response to Panel question No. 201.

428 European Communities response to Panel question No. 201; Canada's second written submission,
para. 38; Canadas response to Panel question No. 201. See also China's response to Panel question No. 16.

29 See China's response to Panel question No. 16. See also the last sentence of paragraph 7.183 above.

430 A ppellate Body Report on EC — Chicken Cuts, para. 243.

“3L With exception of the charge levied on the importation of CKD and SKD kits under the optional
provision of Article 2(2) of Decree 125. See paragraphs 7.101 and 7.636-7.638.
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excess of the domestic products. If the answers to both questions are affirmative, there is a violation
of Article111:2, first sentence, of the GATT 1994.*** We will now analyse these two questions.

(©) Are imported auto parts like domestic auto parts?
0) Arguments of the parties

7.214 The complainants™ argue that, where a WTO Member draws an origin-based distinction in
respect of internal charges, the imported and domestic products must be like products and a case-by-
case determination of "likeness' between the foreign and domestic products is unnecessary.*** Asthe
measures do not distinguish between auto parts based on any other criteria than their origin, it
therefore follows that all imported and domestic parts are like products.**®

7.215 China's only response is that as the charge under the measures is an ordinary customs duty
under Articlell:1(b) of the GATT 1994, this claim should fail as Articlelll:2 of the GATT 1994 is
inapplicable.

(i) Consideration by the Panel

7.216 Werecall our conclusion above in the section of these reports dealing with the description of
the measures that the products at issue in this case are all imported auto parts that are potentially
subject to the measure.™® Hence, as under the measures origin is the sole criterion distinguishing the
imported and domestic parts, it is correct to treat such products as like products within the meaning of
Article111:2 of the GATT 1994.%" Similarly to the panel in US— FSC (Article 21.5 — EC I1), "we do
not believe that the mere fact that a good has [Chinese] origin rendersit 'unlike' an imported good."**®

7.217 The Panel therefore concludes that the complainants have satisfactorily met their burden of
proof*® that auto parts of domestic and foreign origin are like products within the meaning of

Articlel11:2 of GATT 1994.

(d) Are imported auto parts subject to internal taxes and charges in excess of those applied to
domestic products?

() Arguments of the parties
7.218 The complainants™ claim that under the measures imported auto parts are taxed in excess of

those applied to domestic auto parts because imported auto parts, if they are assembled into vehicles
and characterized as complete vehicles, are subject to an internal charge that like domestic products

432 Appellate Body Report on Canada — Periodicals, DSR 1997:1, page 468.

43 gupported by Argentina (see Argentina's third party submission, para. 42).

434 European Communities first written submission, paras. 164-165; United States first written
submission, para. 85; Canada's first written submission, para. 90.

435 European Communities' first written submission, para. 166; Canadas first written submission,
paras. 90-91. See also Argentinasthird party submission, para. 43.

% See paragraph 7.86 above.

43" Panel Report on Canada — Autos, para. 10.74; Panel Report on India — Autos, paras. 7.174-7.176.

38 Panel Report on US— FSC (Article 21.5— EC I1), para. 8.133.

439 1n Japan — Alcoholic Beverages |1, in a finding subsequently not addressed by the Appellate Body,
the Panel stated that "complainants have the burden of proof to show first that products are like and second, that
foreign products are taxed in excess of domestic ones." (para. 6.14).

440 gupported by Argentina (see Argentina's third party submission, para. 44).
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are not subject to.*** In this respect, the European Communities and Canada refer to the holding of
the Appellate Body in Japan — Alcoholic Beverages I clarifying that "even the smallest of 'excess is
too much."*

7.219 Asstated above, China responds that, because the measures are border measures, they do not
result in the imposition of internal taxes or other internal charges within the meaning of Articlelll:2,
first sentence, GATT 1994.*%

(i) Consideration by the Panel

7.220 We start our analysis by recalling that in Japan — Alcoholic Beverages 11, the Appellate Body
established a strict standard for the term "in excess of* under Article I11:2, first sentence:

"The only remaining issue under Articlel11:2, first sentence, is whether the taxes on
imported products are 'in excess of' those on like domestic products. |If so, then the
Member that has imposed the tax is not in compliance with Articlelll. Even the
smallest amount of 'excess' is too much. 'The prohibition of discriminatory taxes in
Article 111:2, first sentence, is not conditional on a'trade effects test' nor isit qualified
by ade minimis standard."**

7.221 With this standard in mind, we recall our conclusion above at paragraph 7.212 that the
measures impose an internal charge under Article I11:2 of the GATT 1994. We do not believe that the
guestion of whether the precise amount of this interna charge is equivalent to an ad valorem rate of
25 per cent or only 15 per cent over the imported part is essential to our findings under this claim as
any one of these values would undoubtedly be "in excess of those applied to domestic products'. In
fact, as domestic products are not subject to the measures they are also not therefore subject to any
charge under the measures at all.

7.222 The Panel therefore concludes that the complainants have satisfactorily met their burden of
proving that imported auto parts are subject to an interna charge in excess of those applied to
domestic products within the meaning of Article I11:2 of GATT 1994.

(e Conclusion

7.223 We therefore find that the charge under the measures™ is inconsistent with the first sentence
of Articlelll:2 of the GATT 1994,

441 European Communities first written submission, para. 163; United States' first written submission,
para. 84; Canadasfirst written submission, para. 92.

442 European Communities' first written submission, para. 168; Canadas first written submission,
para. 92, footnote 125.

43 See Chinas first written submission, para. 170.

444 Appellate Body Report on Japan — Alcoholic Beverages |1, page 23. This finding was followed by
the Panel on Argentina — Hides and Leather (See Panel Report on Argentina — Hides and Leather, para. 11.243).

45 With the exception of the "ordinary customs duties' levied under Article 2(2) of Decree 125, which
are addressed under Articlell:1 (a) and (b), first sentence, of the GATT 1994 in Part VII.F of these reports,
below.



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 209

2. Arethe measures consistent with Articlel11:2, second sentence, of the GATT 1994?
@ Arguments of the parties

7.224 Should the Panel not find a violation of the first sentence of Articlelll:2, the European
Communities claims, in the aternative, that the measures would nevertheless be inconsistent with
Article I11:2, second sentence, of the GATT 1994.4%

7.225 China responds that the measures are border not internal measures. |n any case, they do not
otherwise apply internal taxes or charges in a manner contrary to the principles set forth in
Article111:1 of the GATT 1994, as provided in Article I11:2, second sentence, of the GATT 199447

(b Consideration by the Panel

7.226 We recadl our finding above at paragraph 7.223 that the charge under the measures, with the
exception of those levied under Article 2(2) of Decree 125, is an internal charge that is inconsistent
with the first sentence of Article111:2 of the GATT 1994. As the European Communities only makes
its claim under the second sentence of Articlelll:2 in case we do not find a violation in respect of the
first sentence of this provision, we do not need to make afinding on this claim.

3. Arethe measures consistent with Articlel11:4 of the GATT 1994?

7.227 The complainants argue that the measures are inconsistent with Articlell1:4 of the GATT
1994.*® |n response, China again submits that, as border measures, they do not fall within the scope
of Article 111:4 GATT 1994.%

7.228 Articlelll:4 of the GATT 1994 reads as follows in the relevant part:

"The products of the territory of any contracting party imported into the territory of
any other contracting party shall be accorded treatment no less favourable than that
accorded to like products of national origin in respect of al laws, regulations and
requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use. ..."

7.229 The Appellate Body has clarified that three elements must be satisfied to establish a violation
of Articlelll:4: (1) the imported and domestic products at issue are "like" products’; (2) the measure
at issueis a"law, regulation, or requirement affecting their internal sale, offering for sale, purchase,
transportation, distribution, or use"; and (3) the imported products are accorded "less favourable'
treatment than that accorded to like domestic products.**

7.230 For Article 111:4 to apply two things are first required. First the domestic and imported
products must be "like". Second, the law, regulation, or requirement must "affect” the internal sale,
offering for sale, purchase, transportation, distribution, or use of the like products. Only once those

46 European Communities first written submission, paras. 172-185.

4“7 China's first written submission, para. 170.

48 gypported by Japan and Mexico (See Japan's third party written submission, paras. 13-14 and
Mexico's third party written submission, paras. 5-6).

49 China's first written submission, para. 171.

%0 Appellate Body Report on Korea — Various Measures on Beef, para. 133.
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two elements are established does the obligation to afford no less favourable treatment apply.** In
this connection, we note China's argument that the measures do not fall within the scope of
Article 111:4 because they are "border measures'. Therefore, we will address the question of whether
Article 111:4 applies to the contested measures by analysing whether the domestic and imported auto
parts are "like" and whether the Chinese measures are "laws, regulations, and requirements affecting
the internal sale, offer for sale, purchase, transportation, distribution or use" of the imported auto
parts. If found so, we will proceed to determine whether the contested measures accord "less
favourable" treatment to imported auto parts than to like domestic auto parts inconsistently with
China's obligation under Article 111:4 of the GATT 1994.

@ Are imported auto parts like domestic auto parts?
) Arguments of the parties

7.231 Similar to their clam under Articlelll:2, first sentence, of the GATT 1994, the
complainants®™? hold the view that domestic and imported auto parts are like products because origin
isthe only basis for their distinction under the measures at issue.”*®* The United States relies upon the
finding of the panel in Canada — Wheat Exports, which stated that:

"Where a difference in treatment between domestic and imported products is based
exclusively on the products origin, the complaining party need not necessarily
identify specific domestic and imported products and establish their likeness in terms
of the traditional criteria — that is, the physical properties, end-uses and consumers
taste and habits. Instead, it is sufficient for the purposes of satisfying the 'like
product' requirement, to demonstrate that there can or will be domestic and imported
products that are like."***

7.232 The United States goes on to argue that, because China's measures at issue apply an internal
charge as well as burdensome administrative requirements on vehicle manufacturers solely on an
origin-based distinction, it follows therefore that foreign and domestic auto parts are "like products’
within the meaning of Article 111:4.%%°

7.233 China responds that as the measures are border measures under Articlell:1(b) of the
GATT 1994, this claim should fail as Article I11:4 of the GATT 1994 isinapplicable.

1 We find support for this conclusion in the Appellate Body Report on US— FSC (Article 21.5 — EC),
para. 208, where the Appellate Body stated that "it is, therefore, not any 'laws, regulations and requirements
which are covered by Article I11:4, but only those which 'affect' the specific transactions, activities, and uses
mentioned in that provision. Thus the word 'affecting' assist in defining the types of measures that must
conform to the obligation not to accord 'less favourable treatment' to like imported products, which is set out in
Articlelll:4."

2 Argentina, a third party in this case, supports the complainants view (see Argentina's third party
submission, para. 47).

% European Communities first written submission, paras. 145-146; United States first written
submission, paras. 91-92; Canada's first written submission, para. 96.

44 United States first written submission, para. 91, citing Panel Report on Canada — Wheat Exports
and Grain Imports, para. 6.164.

% United States first written submission, para. 92.
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(i) Consideration by the Panel

7.234 We recall our conclusion above at paragraph 7.217 that, under the measures, auto parts of
domestic and foreign origin are like products within the meaning of Articlel11:2 of GATT 1994. We
aso note that the Appellate Body has found that the scope of "like" in Article111:4 is broader than the
scope of "like" in Article I11:2, first sentence, of the GATT 199446

7.235 Because we have found that, under the measures, imported auto parts and domestic auto parts
are "like" within the meaning of Articlelll:2, first sentence, which has a narrower scope of
application than the term "like" in ArticleI11:4, we aso conclude that auto parts of domestic and
foreign origin are like within the meaning of ArticleI11:4 of GATT 1994.

(b) Are the measures a"law, regulation, or requirement” within the meaning of Article 111:4?
(i) Arguments of the parties

7.236 The European Communities argues that the measures impose very strict procedural and
administrative rules which apply to all automobile manufacturers unless a vehicle and all its parts are
100 per cent of Chinese origin.®®’ The European Communities also maintains that many aspects of
the measures apply after the parts are already used in production and complete vehicles have been
made out of them.*®

7.237 Canada clams that case law shows that this phrase has broad application, including
obligations that an enterprise is "legally bound to carry out" and those that an enterprise voluntarily
accepts in order to obtain an advantage from the government. Canada observes that the measures are
legally binding and, applying the case law, remarks that compliance with them is necessary to obtain
the advantage of avoiding the additional internal charge and, therefore, constitute "laws, regulations or

requirements”.**°

7.238 China responds that as the measures are border measures under Article I1:1(b) of the GATT
1994, this claim should therefore fail as Article 111:4 of the GATT 1994 is inapplicable.*®

(i) Consideration by the Panel

7.239 We note that China does not dispute that the contested measures are "laws, regulations, or
requirements” within the meaning of Articlelll:4; it argues, however, that the measures are "border
measures'. Previous panels have found that the term "regulations’ is equivalent to "mandatory rules
applying across-the-board."**

4% Appellate Body Report on EC — Asbestos, para. 99; see aso Appellate Body Report on Japan —
Alcoholic Beverages Il (finding that the term "like product" evoked the image of an accordion whose width
would vary depending on the provision under which the term was being interpreted).

45" European Communities first written submission, para. 149.

% Eyropean Communities' first written submission, para. 151.

459 Canadal's first written submission, paras. 97-98.

40 The Panel specifically asked China to address the complainants arguments in the event the Panel
were to consider the measures to be subject to Articlelll of the GATT 1994. Instead of answering these
guestions, China maintained that it did not consider that the measures at issue were subject to the disciplines of
Article 111 of the GATT 1994 (See China's responses to Panel question Nos. 146, 148).

1 GATT Panel Report on Canada — FIRA, para. 5.5, which was followed by Panel Report on India —
Autos, para. 7.181.
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7.240 However, a measure needs not to be mandatory and apply across-the-board to be subject to
the obligations contained in Article 111:4.% Article|11:4 also applies to "requirements’, aterm which
has been interpreted by previous panels to encompass commitments entered into on a voluntary basis
by individual firms as a condition to obtaining an advantage.**® Examining the term "requirement" in
the context of Articlelll:4 of the GATT 1994, the pane in India — Autos found that this term
encompasses two distinct situations, (1) obligations which an enterprise is legally bound to carry out;
and (2) those which an enterprise voluntarily accepts in order to obtain an advantage from the
government.*®* We find further support for this interpretation in the Panel Report on Canada — Autos,
where the panel explained:

"Article111:4 applies not only to mandatory measures but also to conditions that an
enterprise accepts in order to receive an advantage,*® including in cases where the
advantage isin the form of abenefit with respect to the conditions of importation of a
produgct. “%®"4’

7.241 The measures at issue impose various administrative procedures on any automobile
manufacturers who intend to use imported auto parts. These administrative requirements involve
inter alia several obligations before, during and after the importation of the auto parts affected by the
measures, such as self-evaluation, registration of vehicle models with the CGA, placement of duty
bonds and verifications after assembly and re-verifications in case of changes in the combinations or
value of parts vis-a-vis domestic parts. Therefore, Policy Order 8, Decree 125 and Announcement 4
are"laws or regulations' within the meaning of the Article I11:4 of the GATT 1994.

7.242 In this connection, although the measures are mandatory for all vehicle manufacturers using
imported parts to assemble motor vehicles, an automobile manufacturer can avoid the application of
the administrative procedures if it chooses not to use imported parts at all. Therefore, if these
measures were to be considered "voluntary" they would nevertheless be "requirements' within the
meaning of Articlel11:4 of the GATT 1994.

7.243 Therefore the panel concludes that the measures are "laws, regulations' in that they are
mandatory for all vehicle manufacturers using imported parts and, to the extent that they might be
considered "voluntary", they aso constitute requirements within the meaning of Articlelll:4 of the
GATT 1994.*%

(c) Are the measures a law, regulation, or requirement "affecting the internal sale, offering for
sale, purchase, transportation, distribution, or use”" of imported auto parts?

) Arguments of the parties

7.244 The complainants observe that the term "affecting” is interpreted broadly in GATT and
WTO case law, going beyond measures which "directly" govern the conditions of sale or purchase, so

42 GATT Panel Report on Canada — FIRA, para. 5.5.

63 GATT Panel Report on Canada — FIRA, para. 5.4; Panel Report on India - Autos, para. 7.174.

64 Panel Report on India— Autos, paras. 7.189-7.191.

5 (footnote original) See e.g. GATT Panel Report on EEC — Parts and Components, para. 5.21.

46 (footnote original) See, e.g., Appellate Body Report on EC — Bananas 1, para. 211.

7 Panel Report on Canada — Autos, para. 10.73.

8 See Panel Report on Canada — Autos, para. 10.73, citing GATT Panel Report on EEC — Parts and
Components, para. 5.21.
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as to cover measures which might "adversely modify the conditions of competition between domestic
and imported products".*®°

7.245 The European Communities relies upon the GATT panel report in Italy — Agricultural
Machinery for the proposition that Article I11:4 covers "not only laws and regulations, which directly
govern the conditions of sale and purchase but also any laws or regulations which might adversely
modify tE\g conditions of competition between the domestic and imported products on the internal
market".

7.246 The United States notes that the Appellate Body has explained that the term "affecting” in
Article111:4 of the GATT 1994 should be interpreted as having a "broad scope of application."*™ In
addition, the panels in EC — Bananas!11*? and India — Autos*”® both concluded that the word
"affecting" covered more than measures which directly regulate or govern the sale of domestic and
imported like products. In fact, the term "affecting” was broad enough to cover measures that might
"adversely modify the conditions of competition between domestic and imported products."** Thus,
in India — Autos, the panel found that a measure "affects" the internal sale, offering for sale, purchase
and use of an imported product, because it provided an incentive to purchase local products.*” In
Canada — Wheat Exports, the panel found that a Canadian measure "affects’ internal distribution of
like products, because it created a disincentive to accept and distribute imported grain.*

7.247 With respect to the contested measure, the complainants argue that Policy Order 8,
Decree 125 and Announcement 4 work together to create an incentive to purchase domestic auto
parts. The United States argues that through the combination of internal charges and burdensome
administrative recording requirements "China has established a disincentive to purchase, use and
distribute imported auto parts."*”” According to the European Communities, the measures influence
the decision-making of automobile manufacturers and are "bound to adversely modify the conditions
of competition between the domestic and imported products on the internal market."*”® Canada also
argues that the measures affect the sale, purchase or use of imported auto parts because they impose
obligations adversely modifying the conditions of competition as they impose an internal charge when
imported parts are used over a specified threshold and an administrative burden when any imported

49 The following GATT/WTO cases are cited: Appellate Body Report on US — FSC (Article 21.5),
para. 210; Panel Report on Canada - Autos, para. 10.73; Panel Report on EC — Bananas 11, para. 7.175; Panel
Report on India — Autos, para. 7.196; GATT Panel Report on EEC — Parts and Components, para. 5.21; GATT
Panel Report on Italy — Agricultural Machinery, para. 12; and GATT Panel Report on US — Section 337,
para. 5.10.

4% European Communities first written submission, para 148, citing GATT Panel Report, Italy —
Agricultural Machinery, para. 12.

471 pppellate Body Report on US— FSC (Article 21.5), para. 210. See also Panel Report on Canada —
Autos, para. 10.80; and Panel Report on India — Autos, para. 7.196.

2 panel Report on EC — Bananas 11, para. 7.175.

4% panel Report on India— Autos, para. 7.196.

4" Panel Report on India— Autos, para. 7.196.

475 Panel Report on India— Autos, para. 7.197.

4% Panel Report on Canada — Wheat Exports and Grain Imports, para. 6.267.

47" United States first written submission, para. 95.

478 European Communities' first written submission, paras. 147-151.
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parts are used.*”® Thus, according to the complainants, the measures at issue "affect” the internal sale,
offering for sale, purchase, distribution, or use of imported auto parts.*®

7.248 In response, China submits that "as border measures, the challenged measures do not
constitute laws, regulations and requirements affecting the internal sale, offering for sale, purchase,
distribution or use of imported products within the meaning of Article I11:4."*"

(i) Consideration by the Panel

7.249 |In order for a measure to fall within the scope of Articlelll:4 of the GATT 1994 it must not
only be a "law, regulation, and requirement” but it must also affect the internal sale, offer for sale,
purchase, transportation, distribution or use of the imported products.

7.250 Asthe Appellate Body in US — FSC (Article 21.5 — EC) clarified, the phrase "affecting the
internal sale, offering for sale, purchase, transportation, distribution or use" defines, and thus limits,
the types of "laws, regulations, and requirements" that fall within the scope of Article 111:4 of the
GATT 1994. Inthewords of the Appellate Body:

"the clause in which the word 'affecting’ appears — 'in respect of all laws, regulations
and requirements affecting their internal sale, offering for sale, purchase,
transportation, distribution or use' — serves to define the scope of application of
Articlell1:4. (emphasis added) Within this phrase, the word 'affecting’ operates as a
link between identified types of government action (laws, regulations and
requirements) and specific transactions, activities and uses relating to products in the
marketplace ('internal sale, offering for sale, purchase, transportation, distribution or
use). Itis, therefore, not any 'laws, regulations and requirements' which are covered
by Articlell1:4, but only those which 'affect’ the specific transactions, activities and
uses mentioned in that provision. Thus, the word 'affecting' assists in defining the
types of measure that must conform to the obligation not to accord 'less favourable
treatment' to like imported products, which is set out in Article I11:4."%2

7.251 Therefore, only "laws, regulations and requirements’ which affect "the internal sale offering
for sale, purchase, transportation, distribution or use" are subject to the disciplines under Article 111:4
of the GATT. The Appellate Body has further explained that the ordinary meaning of the word
"affecting" implies that a measure aso has "an effect on" and thus indicates a broad scope of
application,”® which is wider in scope than such terms as "regulating” or "governing".*®
Furthermore, the word "affecting” in Article 111:4 of the GATT has been interpreted to cover not only
laws and regulations which directly govern the conditions of sale or purchase but aso any laws or
regulations which might adversely modify the conditions of competition between domestic and

imported products.

7.252 Inthisrespect, we concur with the findings of the panel in India — Autos that:

479 Canadals first written submission, para. 99.

40 g e.g., European Communities first written submission, paras. 149-150; and Canada's first written
submission, para. 99.

8! China's first written submission, para. 171.

482 A ppellate Body Report on US—FSC (Article 21.5 — EC), para. 208.

83 Appellate Body Report on EC — Bananas 11, para. 220.

4 Appellate Body Report on EC — Bananas |11, footnote 47, para. 220. See also the Appellate Body
Report on Canada — Autos, footnote 56, para. 150 (interpreting the word "affecting” in Article |:1 of the GATS).
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"[T]he fact that the measure applies only to imported products need not [be], in itself,
an obstacle to its falling within the purview of Article 111.*** For example, an internal
tax, or a product standard conditioning the sale of the imported but not of the like
domestic product, could nonetheless ‘affect’ the conditions of the imported product on
the market and could be a source of less favourable treatment. Similarly, the fact that
arequirement is imposed as a condition on importation is not necessarily in itself an
obstacle to its falling within the scope of Article 111:4.%%%" (emphasis added)

7.253 Article I11:4 thus covers all laws, regulations and regquirements, including those which only
apply to imported products, that have an effect on "specific transactions, activities and uses relating to
products in the marketplace (internal sale, offering for sale, purchase, transportation, distribution or
use)."*® In this regard, we aso find the Appellate Body's reasoning in EC — Bananas ||| relevant,
whereby it rejected the claim that the measure in that case fell outside the scope of Article I11:4 of the
GATT 1994. The Appellate Body held in the relevant parts that:

"At issue in this appeal is not whether any import licensing requirement, as such, is
within the scope of Article 111:4, but whether the EC procedures and requirements for
the distribution of import licences for imported bananas among €ligible operators
within the European Communities are within the scope of this provision. ... These
rules go far beyond the mere import licence requirements needed to administer the
tariff quota for third-country and non-traditional ACP bananas or Lomé Convention
requirements for the importation of bananas. These rules are intended, among other
things, to cross-subsidize distributors of EC (and ACP) bananas and to ensure that EC
banana ripeners obtain a share of the quota rents. As such, these rules affect "the
internal sale, offering for sale, purchase, ..." within the meaning of Article I11:4, and
therefore fall within the scope of this provision."*®

7.254 China holds the view that this reasoning of the Appellate Body in EC — Bananas |11 confirms
that what matters is whether the aspect of the measures under scrutiny is an element of administrating
avalid border measure, which is therefore within the scope of Article 11, or whether this aspect of the
measure serves instead to affect the internal sale, distribution or use of the product.”® Given our

“ (footnote original) Articlelll:1 refers to the application of measures "to imported or domestic
products’, which suggests that application to both is not necessary.

8 (footnote original) Thus, the "advantage" to be obtained could consist in a right to import a product.
See for instance, the Report of the second GATT panel on EC — Bananas |l as cited and endorsed in EC —
Bananas |11, WT/DS27/R/USA, adopted on 25 September 1997, as modified by the Appellate Body Report,
para. 4.385 (DSR 1997:11, 943):

"The Panel further noted that previous panels had found consistently that this obligation
applies to any reguirement imposed by a contracting party, including requirements ‘which an
enterprise voluntarily accepts to obtain an advantage from the government.’ In the view of the
Panel, a requirement to purchase a domestic product in order to obtain the right to import a
product a a lower rate of duty under a tariff quota is therefore a requirement affecting the
purchase of a product within the meaning of Article111:4."

“87 Panel Report on India— Autos, para. 7.306.

48 Appellate Body Report on US— FSC (Article 21.5 — EC), para. 208 (emphasis added). The word
"internal" qualifies all the transactions spelled out in Article I11:4. See Appellate Body Report on US— FSC
(Article 21.5 - EC), para. 213.

8 Appellate Body Report on EC — Bananas 11, para. 211 (emphasisin the original; footnotes omitted)

% Chinals response to Panel question No. 85.
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finding above that the charge under the measures is an "internal charge" within the meaning of
Article111:2 of the GATT 1994, the procedures under the measures do not serve, as China argues,
to administer a valid border measure. Our finding that the charge applies to imported products
therefore supports a conclusion that the administrative procedures related to the application of the
charge likewise "affect" imported products.**

7.255 Moreover, the complainants argue that the criteria for the determination of the essentia
character of a motor vehicle create an incentive to purchase domestic auto parts instead of imported
auto parts and therefore affect the "internal sale, offering for sale, purchase, transportation,
distribution or use.***®* China, on the other hand, holds that the incentive to import auto parts instead
of motor vehicles (because of the higher tariff rate for motor vehicles) is a characteristic inherent to
the Schedule of Concessions that China negotiated.***

7.256 However, in the view of the Panel, China seems to misunderstand the claim of the
complainants. The complainants do not challenge the fact that China's tariff structure creates an
incentive to import auto parts instead of motor vehicles but, instead, they chalenge the alleged
incentive created by the criteria under the measures to use domestic auto parts instead of imported
auto parts.** Applying the reasoning developed by the Appellate Body in US— FSC (Article 21.5 -
EC) to the present dispute®®, any auto manufacturer/importer that seeks to avoid the charge at issue
must ensure that imported auto parts used in the assembly of a given vehicle model do not meet any of
the criteria set out in the measures.*” Under the measures, whether imported auto parts meet any of
the criteria set out in the measures is assessed based on the final assembly of auto parts in China,
which consequently requires the examination of auto parts imported in "multiple shipments'. In our
view, this aspect of the measures inevitably influences an automobile manufacturer's choice between
domestic and imported auto parts and thus affects the internal use of imported auto parts.*®

1 See paragraph 7.212 above.

“92 panel Report on Mexico — Taxes on Soft Drinks, para. 8.109.

4% European Communities first written submission, para. 150; United States first written submission,
para. 95; Canada'sfirst written submission, para. 99.

4% China's response to Panel question No. 275. China states that "whatever incentives or disincentives
arise from the difference in duty rates in China's Schedule of Concessions are characteristics that are inherent to
the Schedule of Concessions that China negotiated. One function of ordinary customs duties is to regulate
access to markets. They do so, in part, through the incentives and disincentives that are created by the
establishment of duty rates at different levels. No party disputes that the higher tariff rate for motor vehiclesin
China's Schedule of Concessions creates some degree of incentive to assemble motor vehicles in China from
auto parts and components, as compared to importing finished motor vehicles."

4% |t is, thus, also not the incentive to use domestic auto parts instead of imported auto parts that results
from the customs duty inscribed in China's Schedule which is at issue here. In this respect, we do agree with
Chinas statement that "the discrimination inherent in a customs duty that a Member validly imposes is not a
form of discrimination that is prohibited under Article I11" (China's response to Panel question No. 85). Seeaso
footnote 498, below.

% Appellate Body Report on US— FSC (Article 21.5 — EC), para. 212.

“7 See paragraphs 7.32 and 7.33 above, for the relevant criteria under the measures.

“%8 |f the same criteria were applied to imported auto parts at the moment of importation only, however,
it would not necessarily influence the automobile manufacturer's choice between domestic and imported auto
partsin the same way. In that case, the relevant question would be whether auto parts considered at the time of
their importation satisfy any of the criteria.  In the Panel's understanding, this is what the United States
explained in its second oral statement concerning the difference between Chinds measures and the
discrimination inherent in a customs duty: "The same type of discrimination does not apply to customs duties
regularly imposed by WTO Members. That is, the level of charges on other imported products does not depend
on how an imported part is used within the Member's territory.” (United States' second oral statement, para. 12,
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7.257 The Panel thus concludes that the administrative procedures imposed on any auto
manufacturer using imported auto parts as well as the criteria set out in the measures, combined with
the assessment of the charge which is based on the final assembly internally, create an incentive for
auto manufacturers to use domestic auto parts instead of imported auto parts. The Panel, therefore,
finds that the measures affect "the internal sale, offering for sale, purchase, transportation, distribution
or use" of imported auto parts, within the meaning of Article Il1:4 of the GATT 1994.

7.258 In conclusion, because the measures apply to imported auto parts which are "like" domestic
auto parts and are laws, regulations, and requirements affecting the internal sale, offering for sale,
purchase, transportation, distribution or use of the imported auto parts, we find that Article I11:4 of the
GATT 1994 is applicable to the measures.

(d) Do the measures accord less favourable treatment to imported auto parts than to domestic
auto parts?

7.259 As noted above, we have found that the domestic and imported products are "like" and that
the measures are laws, regulations, or requirements which "affect” the internal sale, offering for sae,
purchase, transportation, distribution, or use, of the relevant products. The question which remainsto
be answered under this claim is therefore whether the measures afford imported products "less
favourable" treatment than the like domestic products.

(i) Arguments of the parties

7.260 The European Communities and Canada®® cite the Appellate Body report in Korea —
Various Measures on Beef to contend that a finding on whether there is "less favourable treatment”
requires an examination of "whether a measure modifies the conditions of competition in the relevant
market to the detriment of imported products.”*® They claim that, as GATT case law aso has
clarified, aMember must provide effective equality of opportunities for imported products.®

7.261 Moreover, Canada and the United States recall the observation of the Appellate Body in US
— FSC (Article 21.5) that a measure could still be inconsistent with Article I11:4 even if unfavourable
treatment did not arise in every instance.®

7.262 The complainants then submit that the measures fundamentally modify the conditions of
competition in the Chinese market to the detriment of imported auto parts in two ways.>® First, only
imported parts may become subject to an internal charge in case their input exceeds the level

emphasisin the original). Our reasoning in the context of Article 111:4 does not rule on the question of whether
the criteria, if assessed solely on the basis of auto partsimported in a single shipment, would be in violation with
Article |l of the GATT 1994. We address this question in Section VI1.D.3 of these reports.

4% European Communities’ first written submission, para. 152; Canadals first written submission,
para. 100.

%0 Emphasis in the original. Moreover, "(a) formal difference in treatment between imported and like
domestic products is thus neither necessary, nor sufficient, to show aviolation of Articlel11:4." Appellate Body
Report on Korea — Various Measures on Beef, para. 137.

%1 GATT Panel Report on US — Section 337, para. 5.11, as cited by the European Communities in its
first written submission, para. 152 and by Canadain itsfirst written submission, para. 100.

%2 Appellate Body Report on US — FSC (Article 21.5 - EC), para. 221. United States first written
submission, para. 96; Canadds first written submission, para. 95.

%% European Communities first written submission, paras. 153-157; United States first written
submission, paras. 97-102; Canadas first written submission, paras. 101-102. Argenting, a third party
participant, supports the complainants view (see Argentina's third party submission, paras. 49-51).
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specified in the measures. Consequently, this creates an incentive for manufacturers to use domestic
parts rather than imported parts. Second, only imported parts are subject to administrative
procedures. In the words of Canada, "a vehicle manufacturer using any imported auto parts is
subjected to a burdensome administrative regime."** The only way to avoid the administrative
requirements spelled out in the measures™ is for a vehicle manufacturer to use solely domestic auto
parts.”® Moreover, Canada indicates that auto parts manufacturers, while not directly subject to the
measures, are also affected by their application.>”’

7.263 China responds that what the complainants have characterized as a "burdensome
administrative regime" is the customs process that China has established to determine whether an auto
manufacturer imports and assembles a collection of auto parts that, in its entirety, has the essential
character of a motor vehicle. China does not consider that the process it has established for this
purpose is any more "burdensome” than the customs processes that Members have adopted to deal
with other complex issues of customs administration, such as inward processing and duty drawback
regimes. Article VIII:1(c) of the GATT 1994 explicitly recognizes that customs processes can be
complex. The mere fact that these processes can be complex does not mean that they are subject to
the disciplines of Article111.%®

(i) Consideration by the Panel

7.264 Before we can examine whether the Chinese measures afford "less favourable” treatment to
imported auto parts, we must first recall the standard of what qualifies as "less favourable" treatment
within the meaning of Article 111:4 of the GATT 1994.

7.265 Inthisregard, the Appellate Body in Korea — Various Measures on Beef states:

"A formal difference in treatment between imported and like domestic products is
thus neither necessary, nor sufficient, to show aviolation of Article I11:4. Whether or
not imported products are treated 'less favourably' than like domestic products should
be assessed instead by examining whether a measure modifies the conditions of
competition in the relevant market to the detriment of imported products."*®

7.266 Following the Appellate Body's guidance, we will examine whether the measures at issue
modify the conditions of competition in China's market to the detriment of imported auto parts.

7.267 First, as described in Section VII.A.1 above, the measures impose certain administrative
procedures on automobile manufacturers who use imported auto parts in the assembly of motor

4 Canadals first written submission, para. 102.

% These include, inter alia, performing self-verifications of domestic content; applying for an import
licence; registering a vehicle model with Customs; and being subject to additional review and verification
procedures. See Canada's first written submission, para. 102. Further details as well as an example are provided
by the United States (See United States first written submission, paras. 100-102).

%% Canada's first written submission, para. 102.

%7 Canada submits that "[i]n using imported parts, [auto part manufacturers] risk financial penalties
through contractual terms with downstream manufacturers that wish to avoid the brunt of the additional internal
charge" and they have "the risk of being found to violate the Measures or general Customs law if their record-
keeping concerning the use of imported parts is not satisfactory." (citing Article 36 of Decree 125). See
Canadasfirst written submission, para. 102.

%% China's response to Panel question 104.

® Appellate Body Report on Korea — Various Measures on Beef, para. 137.
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vehicles before, during and after imported auto parts enter China.®*® The complainants submit that
these administrative procedures are burdensome and add costs to the assembly operations of
automobile manufacturers.®*

7.268 In particular, the European Communities argues that the considerable complexity of the
measures in itself delays the launching of a new model in the Chinese market by two to three years.
Further, according to the European Communities, establishing the self-verification report required
under Article 7 of Decree 125 may take an additional six months for a team of 10-15 highly skilled
experts and afterwards, it can take over one year before all the procedures are finalized. The United
States also explains that to perform a self-evaluation, a manufacturer must catalogue al the parts of
each model it manufactures, determine whether, under the measures, the parts are foreign or domestic,
and calculate the thresholds for each assembly system and the overall price percentage of imported
parts in the model. Furthermore, as the United States submits, if an automobile manufacturer uses
imported parts imported by a third party supplier, the manufacturer is required to maintain records
regarding the actual importer of record, and any evidence of duties and value-added taxes paid.>*?
China has not provided any response to these specific arguments by the European Communities and
the United States. We also recall our observation above in paragraphs 7.65 and 7.66 that the sample
of pending applications for review and verification, submitted by the European Communities, shows
that the period for review and verification by the Verification Centre can take from 30 days to a
couple of years.

7.269 Therefore, in our view, by subjecting imported auto parts to the administrative procedures not
faced by like domestic products, which could cause a substantial delay throughout the entire assembly
operations from the launching of a new model to the verification by the Verification Centre, the
measures modify the conditions of competition in China's market to the detriment of imported auto
parts.

7.270 Furthermore, we found above that whether imported auto parts meet the criteria for the
essential character determination under the measures is assessed based on the final assembly of auto
parts, and it inevitably influences an automobile manufacturer's choice between domestic and
imported auto partsif it wishes to avoid the administrative procedures at issue.®*® In other words, auto
manufacturers must ensure that imported auto parts used in the assembly of motor vehicles do not
meet any of the criteria under the measures to avoid being subject to the administrative procedures
imposed under the measures.®™ In sum, the criteria for the essential character determination set out in
the measures and the application of the criteria after the final assembly of motor vehicles not only
draw a formal distinction between imported auto parts and like domestic auto parts, but this formal
difference also has a substantive importance in that it creates a disincentive for auto manufacturers to
use imported auto parts.*

%1% The measure thus creates a formal distinction between imported auto parts and domestic auto parts.
The administrative procedures do not apply if an auto manufacturer uses only domestic auto parts. Auto
manufacturers using at least one imported auto part are however subject to the administrative procedures under
the measures.

! European Communities response to Panel question No. 8; United States' first written submission,
paras. 44-66, 99-104; Canada's first written submission, para. 102; Canada's response to Panel question No. 8.
See also paragraph 7.65 above.

>'2 See Articles 9 and 29 of Decree 125.

*3 |n this respect, we refer to the elaboration of the specific thresholds in paras. 7.31-7.33.

%4 This applies to both auto parts imported by auto manufacturers themselves and those purchased
from athird-party supplier.

*1> Appellate Body Report on US— FSC (Article 21.5 - EC), paras. 217 and 218.
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7.271 This"careful analysis of the contested measures and of itsimplicationsin the marketplace">,

shows that the administrative procedures as well as the application of the criteria for the essentia
character determination as defined by China based on the final assembly, accord less favourable
treatment to imported auto parts than to domestic auto parts.

(e Conclusion

7.272 Inlight of the foregoing, the Panel finds that China's measures, which fall within the scope of
Articlelll:4, are inconsistent with its obligations under Articlelll:4 of the GATT 1994 to afford no
less favourable treatment to like imported products.

4, Arethe measures consistent with Articlel11:5 of the GATT 1994?
@ Arguments of the parties

7.273 The complainants submit that the measures violate Articlelll:5, first sentence, of the
GATT 1994. In the aternative, the European Communities and the United States argue that the
measures violate Article 111:5, second sentence, of the GATT 1994.%Y

7.274 China argues in response that the challenged measures constitute border measures subject to
Articlell of the GATT 1994 and, therefore, do not fall within the scope of Articlelll:5, first and
second sentences, of the GATT 1994. China does not advance any further arguments in response to
this claim.™®

(b) Consideration by the Panel

7.275 We note that the complainants have dightly different positions on the necessity of proceeding
with their claims under Articlelll:5 of the GATT 1994 in case the Panel finds the measures are
inconsistent with Article I11:2 and 111:4 of the GATT 1994. At least one of the co-complainants left to
the discretion of the Panel the decision to exercise judicial economy with respect of its claim under
Article111:5 of the GATT 1994.° |ndeed, we do not believe that making a finding on the claims

516 Appellate Body Report on US— FSC (Article 21.5 - EC), para. 215.

7 European Communities first written submission, paras. 186-187; United States first written
submission, paras. 3, 110-111, footnote 141; United States first oral statement, paras. 4, 18-19; United States
second written submission, para. 3; United States second ora statement, para. 5; Canadas first written
submission, paras. 87, 104-115. Canada's second oral statement, paras. 2, 23.

%18 China's first written submission, paras. 42-48, 169-171, 174. See also Chinas first oral statement,
paras. 16-19, 40; China's second written submission, paras. 123-124, 127; Chinds response to Panel question
No. 85.

*° The United States indicates that insofar as the findings of the Panel are sufficient to resolve the
dispute, it views the exercise of judicial economy in respect of the other claims as a matter to be left to the
discretion of the Panel. More specifically, it says that "a breach of Articlelll:4 would aso indicate a breach of
Articlel11:5". The United States made the following statement, stating that it considers:

"the most essentia claims in this dispute as the breach of Articlelll:4 and/or the TRIMs
Agreement, because China' s measures impose a local content requirement that discriminates
against al imported parts as well as administrative burdens that discourage the use of
imported auto parts, and Articlelll:2, because China imposes an internal charge on certain
imported parts in excess of any charges with no comparable charge on like domestic parts.
With respect to other claims, the United States understands that questions of judicia economy
are to be decided at the discretion of the panel, so long as the all [sic] findings are made that
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under Articlelll:5 would "enhance the ability of the DSB to make sufficiently precise
recommendations and rulings in this dispute.”*® In reaching this conclusion we are guided by the
following statement of the Appellate Body:

"Nothing in this provision or in previous GATT practice requires a panel to examine
al lega claims made by the complaining party. Previous GATT 1947 and WTO
panels have frequently addressed only those issues that such panels considered
necessary for the resolution of the matter between the parties, and have declined to
decide other issues. Thus, if a panel found that a measure was inconsistent with a
particular provision of the GATT 1947, it generaly did not go on to examine whether
the measure was aso inconsistent with other GATT provisions that a complaining
party may have argued were violated. In recent WTO practice, panels likewise have
refrained from examining each and every claim made by the complaining party and
have made findings only on those claims that such panels concluded were necessary
to resolve the particular matter.

Although a few GATT 1947 and WTO panels did make broader rulings, by
considering and deciding issues that were not absolutely necessary to dispose of the
particular dispute, there is nothing anywhere in the DSU that requires panels to do
g).ll521

7.276 Therefore, in view of our findings above that China has acted inconsistently with
Articles|11:2 and I11:4 of the GATT 1994, and guided by the above statement of the Appellate Body,
we consider that we have made the findings that are necessary for the resolution of the dispute raised
by the complainants. We therefore exercise judicial economy in respect of the complainants
respective claims under Article 111:5 of the GATT 1994.

5. Arethe measuresjustified under Article XX(d) of the GATT 1994?

7.277 As set forth above, the Panel found that the internal charge imposed on imported auto parts
under the measures was inconsistent with Article 111:2 of the GATT 1994 and that the measures were
aso inconsistent with 111:4 of the GATT 1994.

7.278 China submits that the challenged measures as a whole, or particular aspects of the measures,
are justified under Article XX(d) of the GATT 1994 if the measures are found inconsistent with one
or more provisions of the GATT 1994.°2 The complainants argue that the measures are not justified
under Article XX (d).**

are necessary for the resolution of the dispute.” (United States response to Panel question 151.
See also United States response to Panel question No. 152).

On the other hand, the other two co-complainants, the European Communities and Canada, are of
the view that a finding on Articlelll:4 of the GATT 1994 would not render a finding on Articlelll:5
unnecessary (see their respective responses to the Panel question No. 152).

520 Appellate Body Report on US— Lamb, para. 194.

%21 Appellate Body Report on US—Wool Shirts and Blouses, pages 18-19 (original footnotes omitted).

%22 China's first written submission, para. 202.

528 European Communities’ second written submission, paras. 136-148; European Communities second
oral statement, paras. 33-38, United States' second oral statement, paras. 29-36; Canadas second written
submission, paras. 75-103; Canada's second oral statement, paras. 34-52.
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7.279 Because a Member invoking Article XX(d) as a justification of its measure — China in this
case — has the initial burden of proof for its affirmative defence®®, the Panel will examine whether
China has discharged its burden of proving that the measures satisfy the requirements of, and thus are
justified under, Article XX(d).

7.280 For ameasure, otherwise inconsistent with GATT 1994, to be justified under Article XX, two
elements must be proved: first, the measure falls under one or more of the exceptions provided in
Article XX; and, second, the measure satisfies the requirements under the chapeau of Article XX.>%
As China claims that the measures are justified under Article XX (d), we will commence our analysis
with the first element — whether the measures fall under Article XX(d).

7.281 Article XX(d) provides:

"Nothing in this Agreement shall be construed to prevent the adoption or enforcement
by any contracting party of measures:

(d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those relating to
customs enforcement, the enforcement of monopolies operated under paragraph 4 of
Article 1 and Article XVI11, the protection of patents, trade marks and copyrights, and
the prevention of deceptive practices."

7.282 The Appellate Body clarified in Korea — Various Measures on Beef that two elements must be
shown in order for a measure to be justified provisionally under paragraph (d) of Article XX:

"First, the measure must be one designed to 'secure compliance’ with laws or
regulations that are not themselves inconsistent with some provision of the GATT
1994. Second, the measure must be 'necessary" to secure such compliance."%?

7.283 Before commencing our analysis of whether the measures at issue are designed to 'secure
compliance' with laws or regulations that are not themselves inconsistent with the GATT 1994, the
Panel observes that, initially, China did not distinguish its justification of the measures under
Article XX (d) in respect of the Panel's possible finding of the measures' inconsistency with Article |1l
of the GATT 1994 from that with Articlell. In its written submissions, China provided a genera
defence under Article XX (d) against the Panel's possible findings against the measures "under one or
more provisions of the GATT 1994"°*" The relevant heading (Section 1V.G) in Chinas first
submission in this regard reads "Any Inconsistency with the GATT 1994 Is Subject to the Generd
Exception Under Article XX(d)", and the relevant heading (Section V1) in Chinas second written
submission reads "The Challenged Measures Would Be Justified Under Article XX(d) If The Panel
Were To ldentify Any Violation of the Covered Agreements' (emphasis added).

524 Appellate Body Report on Korea — Various Measures on Beef, para. 157, aso citing Appellate Body
Reports on US — Gasoline, footnote 98, at 21 and US — Wool Shirts and Blouses, at 335-337 and GATT Panel
Report on US— Section 337, footnote 69, para. 5.27.

525 Appellate Body Report on US— Gasoline, page 21. The Appellate Body also found that the proper
sequence of steps is to first assess whether a measure can be provisionaly justified as one of the categories
under paragraphs (a)-(j), and then, to further appraise the same measure under the chapeau of Article XX.
According to the Appellate Body, this sequence of steps in the analysis of a claim of justification under
Article XX reflects, not inadvertence or random choice, but rather than fundamental structure and logic of
Article XX (Appellate Body Report on US— Shrimp, paras. 119-120).

26 Appellate Body Report on Korea — Various Measures on Beef, para. 157.

%27 China's first written submission, para. 202; China's second written submission, para. 164.
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7.284 In a written response to a question from the Panel after the second substantive meeting,
however, China indicated a change in its position and clarified that the Article XX (d) analysis would
be different depending on whether a violation is found under Articlelll or Article!l.®® China
submits that if the challenged measures were to be found inconsistent with Article I11, the measures
could be justified under Article XX(d) on the grounds that the charge and measures are necessary to
secure compliance with "avalid interpretation of China's tariff provisions for motor vehicles'.>®

7.285 Specifically, China submits as follows:

"[T]he Article XX(d) analysis would be different in respect of afinding of aviolation
of Articlelll. ... Inthese circumstances, the charges and measures could be justified
under Article XX(d) as charges and measures that are necessary to secure compliance
with a valid interpretation of Chinas tariff provisions for motor vehicles, i.e. an
interpretation that encompasses parts and components in multiple shipments that have
the essential character of a motor vehicle. That is, the Panel could find that China's
interpretation of its tariff provisions is not inconsistent with the interpretive rules of
the Harmonized System, and is not otherwise inconsistent with the meaning of the
relevant terms of China's tariff schedule, but that China has adopted impermissible
‘internal’ charges and measures as a means of securing compliance with that
interpretation.

While China would not agree with the finding of violation of Articlelll, it would
seem to be exactly the circumstance in which Article XX(d) would apply. The
reference to customs enforcement in Article XX (d) presupposes that Members may
need to take actions that are inconsistent with its GATT obligations (and thus
requiring the invocation of a general exception), but that are otherwise necessary to
secure compliance with its customs law. The adoption of charges and measures that
violate the disciplines of Articlelll, but that are necessary to secure compliance with
a customs measure that the Member is allowed to impose in accordance with its
Articlell commitments, would seem to be the paradigmatic case in which
Article XX (d) would apply. If Article XX(d) did not apply in this circumstance, it is
hard to see when it would ever apply.

... For the reasons that China has explained, China believes that Decree 125 falls
within the scope of Chinas rights and obligations under Articlell. However, if the
Panel were to find that one or more aspect of the measure constitutes an
impermissible measure or charge within the scope of Article l1l, China considers that
any such internal measure or charge is justified under Article XX(d) to secure
compliance with duties that Chinais allowed to collect by reason of the importation
of parts and components that have the essential character of a motor vehicle.">*

528 China's response to Panel question No. 282.

2% China's response to Panel question No. 282.

5% China's response to Panel question No. 282. China's statement quoted above in paragraph 7.285 was
in response to the Panel question whether, and if so, how the Panel's analysis of Chinas defence under
Article XX(d) in respect of an Articlell violation should be different from that in respect of an Articlelll
violation.

In respect of a possible finding of a violation of Articlell, China submits that the measures could still
be justified under Article XX(d) since Article XX(d) provides an authority for China to give effect to Chinas
tariff provisions for motor vehicles to the extent that the rules of the HS, when reviewed in the context of
Articlel, do not provide an unambiguous legal basis for China (China's response to Panel question No. 282).
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7.286 In its comments on China's response above, the European Communities submits that since
China's explicit arguments relating to Article XX(d) are very cursory in both its first and second
submissions and fall short of satisfying China's obligations on the burden of proof, the Panel's analysis
should stop there.*! The European Communities further submits that China has not demonstrated
that the measures are necessary to secure compliance with its tariff schedule provisions for motor
vehicles, and instead, China formulates its hope that "it would seem to be exactly the circumstance in
which Article XX (d) would apply", or "[i]f Article XX(d) did not apply in this circumstance, it is hard
to see when it would ever apply".>* The European Communities argues that such wishful thinking,
however, cannot replace a proper defence under Article XX(d).

7.287 As noted by the Panel above in paragraph 7.279, China, as the party putting forward an
affirmative defence under Article XX(d), bears the burden to prove, based on factua and legal
arguments supported by specific evidence, how its measures are justified under Article XX(d). The
fact that China has not distinguished its Article XX (d) arguments from the possible violation of one
provision of the GATT 1994 (i.e. Article I11) from that of an entirely different provision of the GATT
1994 (i.e. Articlell) until specifically asked by the Panel, makes us question from the outset the
validity of China's defence under Article XX(d). It isnot for the Panel to advance or presume specific
arguments or analysis for a claim made by a party to the dispute®*® The burden to prove an
affirmative claim based on supporting arguments and evidence rests on the party asserting the claim.
Having said that, we will move on to examine whether China has proved that the measures satisfy the
first element necessary to justify a measure under Article XX(d).

@ What is the law or regulation that the measures at issue secure compliance with within the
meaning of Article XX (d)?

(i) China's interpretation of the tariff provisions for motor vehicles

7.288 The Appellate Body stated in Mexico — Soft Drinks that the term "laws or regulations” within
the meaning of Article XX(d) refers to rules that form part of the domestic legal system of a WTO
Member invoking the provision, including rules deriving from international agreements that have
been incorporated into the domestic legal system of a WTO Member or have a direct effect according
to that WTO Member's legal system.®*

7.289 To determine whether the measures at issue are justified under Article XX(d), the Panel first
needs to examine whether China has identified a domestic law or regulation that is not itself
inconsistent with the GATT 1994,

7.290 Inthe course of this dispute, China has interchangeably referred to various items as the law or
regulation the measures are securing compliance with. For example, China has made references to

%! European Communities second oral statement, para. 34.

%%2 Eyropean Communities comments on China's response to Panel question No. 282.

%% The Appellate Body states in US — Gambling: "In the context of affirmative defences, then, a
responding party must invoke a defence and put forward evidence and arguments in support of its assertion that
the challenged measure satisfies the requirements of the defence. When a responding party fulfils this
obligation, a panel may rule on whether the challenged measure is justified under the relevant defence, relying
on arguments advanced by the parties or developing its own reasoning. The same applies to rebuttals. A panel
may not take upon itself to rebut the claim (or defence) where the responding party (or complaining party) itself
has not done so" (emphasis added) (Appellate Body Report on US— Gambling, para. 282).

%% Appellate Body Report on Mexico — Taxes on Soft Drinks, paras. 69, 79.
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China's customs laws and regulations™>; Chinas customs laws, including its tariff provisions for
motor vehicles™®; China's tariff schedule®®’; the tariff provisions for motor vehicles provided in
China's tariff schedule®®; an allegedly valid interpretation®® of the tariff provisions for motor vehicles
on the relationship between motor vehicles and parts of motor vehicles as advocated by China; and
duties® that China is alowed to collect by reason of the importation of parts and components that
have the essential character of a motor vehicle®* In this regard, Chinawas of the view that it did not
perceive a distinction between its tariff provisions for motor vehicles "as such" and its tariff
provisions for motor vehicles as interpreted in accordance with the rules of the HS.>?

7.291 As noted above in paragraph 7.285, however, China clarified its Article XX(d) arguments
specifically with respect to the Panel's possible finding against the measures under Articlelll only in
response to a question from the Panel.

7.292 In that response, as cited above in paragraph 7.285, Chinaindicated that the law or regulation
that the measures at issue secure compliance with is Chind's alleged "valid interpretation of its tariff
provisions for motor vehicles'. According to China, this valid interpretation encompasses parts and
components in multiple shipments that have the essential character of a motor vehicle. China argues
that the charge and the administrative requirements under the measures are thus a customs measure
that the Member is allowed to impose in accordance with its Article I commitments.

7.293 The European Communities and Canada consider that the alleged GATT consistent law or
regulation in this case is China's Schedule as such, asimplemented under China's domestic law.>*

%% Chinas first written submission, paras. 203-204; China's second written submission, paras. 7, 164;
Chinas response to Panel question No. 13.

%% China's first written submission, para. 205; China's response to Panel question No. 84.

%% China's response to Panel question No. 287.

%% China's first written submission, paras. 202-204, 207, 212, China's second written submission, paras.
168-169, 172, 176, 182-183, 186, 187; China's responses to Panel question Nos. 13, 281, 282, 283, 286.

5% China's responses to Panel question Nos. 9, 282.

3% China's response to Panel question No. 282; China's first written submission, para. 205.

! China argues that measures are necessary to secure compliance with Chinas customs laws and
regulations by preventing the importation and assembly of auto parts as a means of circumventing China's tariff
provisions relating to motor vehicles (China's first written submission, paras. 203-204). China explains that
Article3 of Chinas Import/Export Tariff Regulation (Exhibit CHI-32) incorporates Chinas Schedule of
Concessions into Chinese law (Chinas first written submission, footnote 140). China also submits that the
measures secure compliance with Chinas tariff provisions for motor vehicles by ensuring the effective
enforcement of Chinas tariff provisions for motor vehicles since the measures define and enforce the boundary
between a motor vehicle and parts of a motor vehicle, without regard to the manner in which the importer
structures or documents its import transactions (China's second written submission, paras. 168, 169). At the
same time, China a so argues that the measures are necessary to secure compliance with a valid interpretation of
Chinds tariff provisions for motor vehicles, i.e. an interpretation that encompasses parts and components in
multiple shipments that have the essential character of a motor vehicle (China's responses to Panel question Nos.
9, 282). In Chind's view, the measures should be justified under Article XX (d) to secure compliance with duties
that China is allowed to collect by reason of the importation of parts and components that have the essential
character of a motor vehicle (Chinds response to Panel question No. 282; Chinds first written submission,
para. 205). According to China, China must be able to interpret its tariff provisions for motor vehicles in a
manner that gives them meaningful effect, and to adopt measures to secure compliance with this interpretation
(China's second written submission, para. 169).

2 China's response to Panel question No. 281.

>3 Parties' responses to Panel question No. 281.
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7.294 The Panel thus notes that the law or regulation that China claims the measures secure
compliance with is its interpretation of the tariff provisions for motor vehicles in China's domestic
tariff schedule. While not conceding that the law or regulation that is "not inconsistent” within the
meaning of Article XX(d) includes an interpretation of certain tariff provisions of a Members
Schedule, the complainants submit that even if Chind's interpretation of its tariff provisions for motor
vehicles were to be considered as the law or regulation under Article XX(d), China has not proved
that the measures meet the requirements under Article XX(d) because China's interpretation of the
tariff provisions for motor vehiclesisin fact inconsistent with the GATT 1994.5*

7.295 Chinas tariff provisions, including those for motor vehicles, are contained in and are thus part
of China's domestic tariff schedule, which reproduces China's commitments in China's Schedule of
Concessions with respect to goods from other Member countries. In turn, Chinas Schedule of
Concessions is part of China's Accession Protocol and thus an integral part of the WTO Agreement.>”
In this connection, we recall the Appellate Body's reasoning in EC — Computer Equipment that
common intentions cannot be ascertained on the basis of the subjective and unilaterally determined
'expectations' of one of the parties to atreaty.>* We thus do not consider that China's interpretation of
its concessions with respect to motor vehicles can form part of China's tariff schedule itself.>
Finding otherwise would lead to an absurd situation where a WTO Member's own interpretation of a
treaty term is considered as constituting part of such a treaty itself. This is particularly so in the
present case where China's interpretation of its tariff provisions for motor vehicles is contested by the
complainantsin their alternative claim under Article Il of the GATT 1994.

7.296 In any event, as set out below in Section VI1.D with respect to the complainants' alternative
claim under Articlell of the GATT 1994, we find that China's interpretation of the tariff provisions
for motor vehicles is inconsistent with China's commitment under its Schedule of Concessions and,
conseguently, with China's obligations under Article 11:1(a) and (b) of the GATT 1994. Accordingly,
if we were to accept Chind's position that the law or regulation that the measures secure compliance
with is China's interpretation of its tariff provisions for motor vehicles, we conclude that China has
failed to prove that the measures are justified under Article XX(d) because the measures do not secure
compliance with the law or regulation that is "not inconsistent" with the GATT 1994 within the
meaning of Article XX(d).

> European Communities comments on China's response to Panel question No. 281; United States
second oral statement, paras. 31-32; United States' response to Panel question No. 280; Canadas second
written submission, para. 79.

> See paragraph 7.740 below.

> See paragraph 7.740 below.

" Appellate Body Report on EC — Computer Equipment, para. 84, also referred to by the Appellate
Body Report on EC — Chicken Cuts, para. 250.

Furthermore, we note that under Article IX:1 of the WTO Agreement, the exclusive authority to adopt
interpretations of the WTO Agreement and the Multilateral Trade Agreements is granted to the Ministeria
Conference and the General Council. Specifically, Article IX:1 of the WTO Agreement provides:

"The Ministerial Conference and the General Council shall have the exclusive authority to
adopt interpretations of this Agreement and of the Multilateral Trade Agreements. In the case
of an interpretation of a Multilateral Trade Agreement in Annex 1, they shall exercise their
authority on the basis of a recommendation by the Council overseeing the functioning of that
Agreement. The decision to adopt an interpretation shall be taken by a three-fourths majority
of the Members..."
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(i) China'stariff schedule

7.297 Having found that China failed to prove that the law or regulation China's measures seek to
secure compliance with is not itself inconsistent with the GATT 1994, the Panel does not need to
proceed with its examination of the rest of the requirements under Article XX(d). However, if the
Panel were to consider, arguendo, that China's "tariff schedule" is the law or regulation the measures
secure compliance with, such a law or regulation would be "not inconsistent” with the GATT 1994 to
the extent China's tariff schedule reproduces China's concessions contained in its Schedule as such,
whichisanintegral part of the WTO Agreement.>® Therefore, for the purpose of completeness of our
analysis, we will proceed to examine whether, if the law or regulation that the measures secure
compliance with is China's domestic tariff schedule, China's measures are justified under Article
XX(d).

(b) Are the measures designed to secure compliance with the law or regulation?

7.298 The Panel recalls the Appellate Body's statement in Mexico — Taxes on Soft Drinks
concerning the terms "to secure compliance with" under Article XX (d):

"[T]he terms 'to secure compliance' speak to the types of measures that a WTO
Member can seek to justify under Article XX(d). They relate to the design of the
measures sought to be justified. There is no justification under Article XX(d) for a
measure that is not designed 'to secure compliance’ with a Member's laws or
regulations. Thus, the terms 'to secure compliance' do not expand the scope of the
terms 'laws or regulations' to encompass the international obligations of another WTO
Member. Rather, the terms 'to secure compliance' circumscribe the scope of
Article XX (d).">* (original footnote omitted and emphasis added)

8 See paragraph 7.295 above. China's Schedule of Concessions is incorporated into China's domestic
law in the form of atariff schedule pursuant to Article 3 of Chinas Import/Export Tariff Regulation (China's
first written submission, footnote 140 (Exhibit CHI-32)). Article 3 provides:

"Article3 The State Council formulates the Import/Export Tariff Code of the People's
Republic of China (hereinafter referred to as the 'Tariff Code) and the Code of Import Tariff
on Entrance of Articles of the People's Republic of China (hereinafter referred to as the 'Tariff
Code for Entrance of Articles) as integral parts of this Regulation, which set forth dutiable
items, tariff numbers, and tariff rates’ (Exhibit CHI-32) (emphasisin original).

See also Panel Report on EC — Chicken Cuts, paras. 7.5-7.8; GATT Panel Report on EEC — Parts and
Components, para. 5.13. The complainants do not dispute that Chinas tariff schedule is a reproduction of
China's Schedule of Concessions, and thus, to that extent, not itself inconsistent with the GATT 1994.

In this regard, we note Chinas statement that Chinas tariff provisions for motor vehicles are
incorporated into the GATT, and are therefore not inconsistent with the GATT (Chinas second written
submission, para. 169). We do not consider thisis alegaly and factually correct statement. China's Schedule
of Concessions is an integral part of the WTO Agreement, and China's Schedule is incorporated into China's
tariff schedule (domestic nomenclature), not the other way around. In any event, a Member's tariff schedule can
be assumed to be consistent with the WTO Agreement to the extent the domestic nomenclature is a reproduction
of that Member's Schedule of Concessions. Based on such understanding, we are assuming for the purpose of
the present proceeding that Chinas tariff schedule is "not inconsistent” with the GATT 1994,

9 Appellate Body Report on Mexico — Taxes on Soft Drinks, para. 72, also citing its Report on Korea
— Various Measures on Beef, para. 157. See also Pand Report on Korea — Various Measures on Bef,
paras. 655-658. In particular, the Panel stated:
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7.299 The Panel considers that the Appellate Body's analysis in the statement above shows that the
requirement "to secure compliance”" with the concerned law or regulation under Article XX(d) can be
examined in two parts: (i) whether the challenged measure is "designed” to secure compliance with
the law or regulation concerned; and (ii) whether the measure in fact "secures compliance with" the
law or regulation. In this connection, we find further support for our understanding of the terms "to
secure compliance” in the analysis of the Panel in EC — Tariff Preferences where the Pane
determined that, to examine whether the measure in that dispute was designed to achieve the stated
health objectives under Article XX(b), it needed to consider not only the express provisions of the
measure, but also the design, architecture and structure of the measure.®® Although the Panel's
analysis in EC — Tariff Preferences was made in the context of paragraph (b) ("necessary to protect
human...life or health") of Article XX, not paragraph (d) ("necessary to secure compliance..."), we
consider that the same type of analysis is also relevant to the question before us, i.e. whether China's
measures are designed to secure compliance with China's tariff schedule.

7.300 We will, therefore, first examine whether the measures concerned in this case are "designed"
to secure compliance with the laws or regulations, which are "not inconsistent" with the GATT 1994.
If so found, we will then turn to the question of whether the measures in fact "secure compliance"
with the GATT-consistent laws or regulations.

(i) Whether the measures are "designed" to secure compliance with the law or regulation

7.301 China argues that the measures implement and enforce the provisions of Chinas tariff
schedule (incorporating China's Schedule of Concessions) relating to imports of "motor vehicles' by
preventing the importation and assembly of auto parts as a means of circumventing China's tariff
provisions relating to motor vehicles.™" According to China, the measures achieve this objective by
establishing an administrative process to ensure that auto parts having the essential character of a
complete vehicle are classified for customs purposes as the importation of a motor vehicle, regardless
of whether the parts enter China in one shipment or in multiple shipments. China submits that
Chapter X1 of Policy Order 8, the chapter concerning the administration and enforcement of China's

"However, despite the troublesome aspects, the Panel accepts that the dual retail system was
put in place, at least in part, in order to secure compliance with the Korean legislation against
deceptive practices to the extent that it serves to prevent acts inconsistent with the Unfair
Competition Act. First, the system was established at the time when, ..., acts of
misrepresentation were widespread in the beef sector. Second, it must be conceded that the
dual retail system does appear to reduce the opportunities and thus the temptations for
butchers to misrepresent foreign beef for domestic beef, .... The Panel notes that its
interpretation of the words "measure ... to secure compliance with laws or regulations” is not
inconsistent with the approach taken by the panel on EEC — Parts and Components and later
followed by the panel on Canada - Periodicals'. (Panel Report on Korea — Various Measures
on Beef, para. 658) (original footnote (footnote 363) omitted).

%% panel Report on EC — Tariff Preferences, para. 7.200, citing the Appellate Body Report on Japan —
Alcoholic Beverages Il: the Appellate Body stated that "the aim of a measure may not be easily ascertained,
nevertheless, its protective application can most often be discerned from the design, the architecture and the
revealing structure of a measure" (Appellate Body Reports on Japan — Alcoholic Beverages 11, page 29 and
Argentina — Textiles and Apparel, para. 55). The Panel also cited the Appellate Body Report on US— Shrimp.
In US— Shrimp, the Appellate Body stated, "we must examine the rel ationship between the general structure and
design of the measure here at stake, ..., and the policy goal it purports to serve, that is, the conservation of sea
turtles' (Appellate Body Report on US— Shrimp, para. 137).

%! China's first written submission, paras. 203-204.
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tariff provisions for motor vehicles and vehicle parts, gave rise to the customs enforcement procedures
embodied in Decree 125 and Announcement 4.%%2

7.302 The European Communities argues that nothing in the measures indicates that they are
intended to secure compliance with Chinds tariff schedule, but rather the actua purpose of the
measures is "to develop the Chinese automotive industry into a pillar industry of the national
economy by 2010" as indicated in the preamble of Policy Order 8.>* According to the European
Communities, China's alegation that the measures are designed to secure compliance with its tariff
schedule is an ex post facto rationalization by China which is not supported by any evidence. The
European Communities points to the fact that China appears to apply its multiple shipments theory
exclusively in the automobile sector, and only since 2004, which happens to coincide with the
moment in which China decided to "[n]urture a group of relatively strong auto parts manufacturers' as
stated in Article 4 of Policy Order 8.>" Furthermore, there is not a single reference, let alone more
detailed justification in the measures that would even remotely point to GIR 2(a) or its language.®™®
The European Communities considers that the silence in the measures about GIR 2(a) is because the
objective of the measures is to nurture the domestic automotive industry, which is not related to GIR
2(a).™® The measures, in particular Chapter XI of Policy Order 8, which even China admits as
motivating Decree 125 and Announcement 4, explicitly refer to the objective of nurturing the
domestic automobile industry.

7.303 The United States submits that although statements of intent contained in legislation may not
be determinative because laws are often adopted for more than one reason, the statements of intent
contained in China's laws are relevant and should be considered by the Panel.™" The United States
refers the Panel to the statement in China's measures that they are intended to promote the
development of China's domestic auto parts industry, and the fact that China's measures make no
mention of any goal of preventing "tariff evasion" or "tariff circumvention”.

7.304 Canada also submits that when read collectively, particularly in the light of Policy Order 8,
the measures are not designed to enforce customs obligations by preventing so-called tariff evasion,
but to promote China's domestic auto parts industry.®® In Canada's view, the measures do not secure
compliance with Chinds tariff provisions for motor vehicles since, first, the purpose of the measures
is to provide protection and support to the domestic auto parts industry, and, second, the measures are
not designed to enforce China's tariff schedule because, on their face, they conflict with it by
imposing an additional 15 per cent charge on foreign auto parts, which is not listed in Chinas tariff
schedule and therefore cannot be applied.™

%2 China's response to Panel question No. 49.

%% European Communities second written submission, paras. 99, 144. The European Communities
aso refers to Articles 3 and 4 of Policy Order 8 and the corresponding provisions in Decree 125 and
Announcement 4.

% European Communities' second written submission, para. 99.

%% Eyropean Communities second written submission, para. 121.

%% European Communities' second written submission, para. 122.

%7 United States' response to Panel question No. 292.

%%8 Canada's second written submission, paras. 87, 88, also citing its first written submission, Part D.2
of the factual background section submitted jointly by the complainants. Specifically, to show that the measures
are designed to promote the Chinese domestic auto parts industry, Canada refers to the preamble and the policy
objectives of Policy Order 8, Article52 (Chapter XI) of Policy Order 8, the preamble and Article 1 of
Decree 125 and Article 1 of Announcement 4.

%% Canadals response to Panel question No. 280.
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7.305 Following the approach adopted by previous panels as well as the Appellate Body as noted
above, the Panel will examine the express provisions as well as the design, structure and architecture
of the measures (i.e. Policy Order 8, Decree 125, and Announcement 4) to determine whether the
measures are designed to enforce Chinds tariff schedule. With respect to Policy Order 8, which isa
legal instrument that provides the legal basis for the introduction of Decree 125 and Announcement 4,
the complainants argue that its preamble, policy objectives (in particular, Articles 3 and 4) and
Article 52 show that the measures are designed to protect and promote China's domestic auto parts
industry. China, on the other hand, submits that Chapter X1 of the Policy, as the only chapter in the
Policy relevant to the measures at issue, reveal s the rationale behind the measures, which is to enforce
Chinas tariff schedule.

7.306 First, we note that the title of Policy Order 8 —"the Policy on Development of the Automotive
Industry" — refers to the development of China's automotive industry, not enforcement of China's
tariff provisions for motor vehicles or vehicle parts. Further, as submitted by the complainants, the
text of the preamble of Policy Order 8 also shows that the main reason for introducing the Policy isto
further develop China's automotive industry. The preamble of Policy Order 8 provides:

"The Policy on Development of the Automotive Industry is formulated in order to
meet the need to continuously improve the socialist market economy system as well
as the new circumstances for the development of the automotive industry at home and
abroad following accession to the World Trade Organization; in order to promote the
structural adjustment and upgrading of the automotive industry, and comprehensively
improve the international competitiveness of the automotive industry; and in order to
satisfy the ever-increasing demand from consumers for automotive products, and
foster the healthy development of the automotive industry.  Through the
implementation of this Policy, our country's automotive industry is to develop into a
pillar industry of the national economy by 2010, and to make greater contributions
toward realizing the objective to comprehensively build a fundamentally prosperous
society.” (emphasis added)

7.307 The preamble thus makes no reference to the need to enforce Chinas tariff provisions as
claimed by China

7.308 We further observe similar language in the Policy objectives™ as well as other provisions of
the Policy, including those of Chapter V111°%? addressing China's auto parts industry. We also recall

%% The Panel recalls its statement above in paragraph 7.9 that it would refer back to the provisions
contained in Policy Order 8 as necessary initslegal analysis.

®leArtidle2.  ..By 2010, our country is to become a major globa automotive

manufacturing country, with automotive products that are able to satisfy most of the domestic

market's demand and that have entered the international market in large volumes.

Article 3. ...In 2010, vehicle manufacturers shall have forged a number of well-known
brands in automobile, motorcycle and parts products.

Article 4. Promote structural adjustments and restructuring in the automotive industry,
. Through market competition, form several internationally competitive large vehicle
manufacturers, and strive to make them into the list of the world's top 500 enterprises by 2010.
Nurture a group of relatively strong auto-parts manufacturers to achieve large-scale
production such that they are able to participate in the global auto parts supply chain aswell as
be internationally competitive."
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that Article52 of Chapter XI, which is the chapter on import management and gives rise to the
implementation of Decree 125 and Announcement 4, mentions the development of automaobile
manufacturers and vehicle manufacturers giving impetus to the technological progress of auto parts
manufacturers.

7.309 In response to arequest from the Panel to explain the specific situation leading up to China's
decision to introduce the measures at issue in 2004, China submits that there was a significant issue
concerning the evasion of higher tariff rates that apply to motor vehicles, including parts and
components that have the essential character of a motor vehicle.®® China argues that the dramatic
increase in the value of imported parts and components between 2001 and 2004, greatly outstripping
the rate of motor vehicle production in China®*, proves the existence of the alleged problems relating
to circumvention of ordinary customs duties for motor vehicles, particularly since this increase
occurred at a time when automobile manufacturers were introducing a large number of new vehicle
models into the Chinese market. According to China, these figures strongly suggest that there were
issues of tariff classification concerning motor vehicles and parts of motor vehicles that warranted
examination.

7.310 We are not convinced, however, that these particular statistics showing an increase in auto
parts imports between 2001-2004 alone can prove that the alleged problem relating to evasion of
higher tariff rates applicable to motor vehicles existed prior to the introduction of the measures.®® As
pointed out by the European Communities and Canada, numerous factors could explain this increase

%2 For example, Chapter V111 of Policy 8 provides:

"Article 30. Auto parts manufacturers should adapt to international industrial
development trends and actively participate in product development word done by the
manufacturers of complete vehicles and assembles. In the field of key auto parts, systematic
development capabilities should progressively be formed, while in the field of general
autoparts, capabilities for the development and manufacturing of advanced products should be
formed, so as to meet domestic and foreign market demand and to strive to enter the
international purchasing system for auto parts.

Article 31. Formulate specific development plans for parts, give different guidance and
support depending on the category of auto parts, bring it about that capital in society is
invested in the filed of auto parts production, impel auto parts manufacturers that have
comparative advantages to form the capability to specialize, mass-produce and modularize
supply. Auto parts manufacturers capable of supplying several independent manufacturers
that undertake the production of whole vehicles and of entering the international purchasing
system for auto parts shall be given priority support by the State with respect to introduction
of technology, technological upgrading, financing and merging and restructuring.
Manufacturers that undertake the production of whole vehicles should progressively procure
parts from the open market by adopting e-commerce and online purchasing methods. ..."

%2 China's response to Panel question No. 12(a).

%4 China's response to Panel question No. 12(a), referring to its first written submission, para. 21.
China submits that between 2001 and 2004, the value of imported parts and components increased by 300 per
cent, which is nearly three times the rate of total motor vehicle production in China (Chinas first written
submission, para. 21, citing Exhibit CHI-1). China aso refers to the fact that approximately 120 of the 500 or
so vehicle modds that have completed the evaluation process are assembled from imported parts and
components having the essential character of a motor vehicle. According to China, these indicators confirm that
auto manufacturers were importing motor vehicles in parts and assembling them domestically, thereby evading
tariff rates applicable to motor vehicles.

%% Parties' responses to Panel question No. 14(a).
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in auto parts imports, including factors such as foreign supply, trade regulations, currency rates,
investment flows, tax policies, and the increased demand for automobiles produced in China, which
consequently could have increased the demand for auto parts imports. We share the complainants
view that China has not explained why and how the import data for complete vehicles submitted by
China, which shows a slowing rate of increase for imported motor vehicles in 2003 and 2004, reflects
China's notion of circumvention, namely that this data reflects auto manufacturers decision to change
their business practices to avoid the higher duty rates on motor vehicles.*®

7.311 Nor has China explained why the increased value of auto parts imports cannot simply be a
direct consequence of China's commitment to the lower tariff rates for auto parts.®’ In fact, China
itself acknowledges that the incentive to import auto parts instead of motor vehicles (because of the
higher tariff rate for motor vehicles) is a characteristic that is inherent to Chinas Schedule of
Concessions that China negotiated.*®

7.312 Therefore, the language of Policy Order 8, which is a legal authority giving rise to the
implementing measures at issue (Decree 125 and Announcement 4), as well as the circumstances
leading up to the introduction of the measures as explained by China cast doubt on China's claim that
the measures are "designed" to address the evasion or circumvention of higher tariff rates that apply to
motor vehicles under China's tariff schedule.

7.313 Nonetheless, we note that the remaining provisions in Chapter X1 of Policy Order 8 refer to
issues relevant to the importation of auto parts, including Articles 55, 56 and 57°%°, which are also

€ United States comments on China's response to Panel question No. 14(b). The United States
submits that rather, the data reflects China's own concerted efforts to discourage imports of motor vehicles by
manufacturing an aready restrictive quota regime, while promoting imports of CKD/SKD kits and parts. Inits
comments on Chinas argument that a slowing rate of increase for imported motor vehicles in 2003 and 2004
was abnormal considering that China's import quotas on motor vehicles were being "substantialy |oosened"
during this period, the Untied States contends that China's response is not convincing because China was doing
everything in its power to limit imports of motor vehicles during the years 2001, 2002 and 2003. The United
States submits that only in 2004 did China begin to lift the barriers that it had put in place to limit vehicle
imports, and these barriers were only lifted in full by the end of 2004 (with the exception of the high tariff rates
that are still applicable to motor vehicles).

%7 European Communities' response to Panel question No. 14(a). The European Communities argues
that Chinas Schedule of Concessions or the HS under Chapters 84 and 87 do not provide for the anti-
circumvention measures argued by China, and hence, there is no need to consider trade statistics provided by
China. However, in the European Communities view, such statistics could at most demonstrate that after WTO
accession, trade has increased in imported parts and components as a direct consequence of China's commitment
to reduce the tariff rate for parts and components to a bound level of 10 per cent or less. According to the
European Communities, if the expected effect of a commitment could serve as a justification for not respecting
this commitment any longer, this would entirely undermine the legal value of WTO commitments.

%8 China's response to Panel question No. 275.

%9 For example, Articles 55 and 56 of Chapter X1 of Policy Order 8 provide:

"Article 55. The following parts are characterized as complete vehicles. the body
(including driver's cabin) assembly, the engine assembly, the transmission assembly, the drive
axle assembly, the non-drive axle assembly, the frame assembly, the steering system and the
brake system.

Article 56. Auto parts shall be determined to have the character of a complete assembly
in the following cases. complete assemblies imported in their constituent parts (completely
knocked-down), or assemblies and/or systems imported dismantled into several key parts
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reflected in Decree 125 and Announcement 4. Also, Article 54 of Chapter XI states, inter alia, that
"[c]ustoms duties will be levied strictly in accordance with the tariff rates for imported whole vehicles
and parts, to prevent any loss of customs duties. ..." Furthermore, Decree 125 and Announcement 4,
introduced pursuant to Policy Order 8, provide specific rules relating to the importation of auto
parts.>™ Setting aside whether these rules do secure compliance with China's tariff schedule, an issue
the Panel will address next, Decree 125 and Announcement 4, except for a general remark in Article 1
of Decree 125°, do not make any reference to the development or promotion of automobile or auto
partsindustries in China.

7.314 Taken together, the elements comprising the structure of the measures reveal the drafters
mixed intentions as regards the purpose of the introduction of the measures. Thisis particularly so in
light of the tone of the language prevalent throughout Policy Order 8. Nevertheless, we do not have
sufficient evidence to conclude that the measures are not per se designed to secure compliance with
Chinas tariff schedule, namely to prevent the problems relating to circumvention of the tariff
provisions for motor vehicles, as advanced by China. Therefore, we will now turn to the question of
whether the measures do in fact "secure compliance with" China's tariff schedule within the meaning
of Article XX(d).

(i) Whether the measures "secure compliance” with the law or regulation

7.315 In examining whether the measures at issue secure compliance with China's tariff schedule
within the meaning of Article XX(d), we find an approach adopted by the Panel in Korea — Various
Measures on Beef useful. The Panel in that case, having first identified the law or regulation within
the meaning of Article XX(d), proceeded to determine the inconsistent actions under that regulation
the measure at issue aimed to prevent to analyse whether the subject measure secured compliance
with that regulation.*”? Following the same approach, we first recall our finding above that the law or

(semi-knocked down). Whenever imported key parts attain or exceed the stipulated quantity
they shall be characterized as Imported Assemblies.”

5 Concerning the lega relationship among the measures, China submits that there is no legal
hierarchy between Policy Order 8 and Decree 125 and that Policy Order 8 is a broad policy instrument that sets
forth general goals across a wide array of issues relating to motor vehicles and the automobile industry (China's
response to Panel question No. 48). See aso Section VII.A.1(a). China further submits that Chapter XI of
Policy Order 8 addresses the administration and enforcement of Chinas tariff rates for motor vehicles and
vehicles parts. Article60 of Policy Order 8 directed the CGA jointly with other relevant departments to
promulgate the specific administrative rules to give effect to the general principles set forth in Chapter XI, and
that the CGA did so through the promulgation of Decree 125. Afterwards, in order to detail the procedures for
the verification of evauation by automobile manufacturers, the CGA formulated Announcement 4 to provide
further details concerning the verification process.

™ Article 1 of Decree 125 provides:

"These Rules are formulated in accordance with relevant laws and regulations with a view to
formalizing and strengthening the administration of the importation of automobile parts, and
promoting the healthy development of the automobile industry.” (emphasis added)

52 panel Report on Korea — Various Measures on Beef, paras. 655, 658. Specificaly, the Panel
identified that the practices that Korea considered deceptive and aimed to prevent through the measure at issue
in that case were the misrepresentation of the origin of beef, i.e. salling imported beef as domestic beef.
Whatever is the cause of such fraudulent practices, the Panel acknowledged that selling imported beef as
domestic beef constitutes misrepresentation as to the origin of beef contrary to the specific provisions of the
Unfair Competition Act (i.e. the alleged GATT-consistent law).
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regulation with which China's measures allegedly secure compliance is Chinas tariff schedule.
Accordingly, to show that the measures do in fact "secure compliance with" China's tariff schedule,
China must first demonstrate specific obligations that the measures at issue try to enforce and/or
actions considered inconsistent under Chinas tariff schedule that the measures at issue aim to prevent.

7.316 China submits that the challenged measures secure compliance with China's tariff schedule
by preventing the importation and assembly of auto parts as a means of circumventing China's tariff
provisions relating to motor vehicles®®  Specificaly, China aleges that this so-called
"circumvention” occurs when manufacturers evade the higher duty rate for motor vehicles by
structuring their imports of auto parts and components in multiple shipments so that no single
shipment has the essential character of a motor vehicle, even if those parts and components would
have been classified as a motor vehicle had they entered Chinain a single shipment.>* By structuring
the importation of auto parts and components in this manner, auto manufacturers deprive China of the
revenue and market access benefits that it negotiated when it obtained a higher bound duty rate for
motor vehicles as compared to parts and components of motor vehicles. According to China,
therefore, the question is whether importers should be able to evade the line that customs authorities
have drawn by importing parts and components in multiple shipments.>” China considers that such
an action by auto parts importers is contrary to the interpretation of its tariff schedule based on the
interpretative rules of the HS. China submits that a Member's ability to adopt measures to interpret its
tariff schedule in accordance with the rules of HS is co-extensive with those rules since any such
measure must comport with the requirements of the HS.>"

7.317 On the contrary, the complainants do not even acknowledge the existence of "circumvention
of customs duties’ as a concept. The complainants submit that notions of "tariff arbitrage”, "tariff
evasion” or "tariff circumvention", mentioned during the course of this Panel's proceeding to describe
the "circumvention" of tariff duties as defined by China, do not exist in the WTO Agreement.

7.318 The European Communities submits that China has not even shown that there isin reality a
problem of tariff evasion that needs to be addressed.>”” The European Communities submitsthat in its
customs law, the concept of "circumventing a customs duty” does not exist, athough there are
situations in which operators try to avoid paying the ordinary customs duties, for example, by falsely
declaring that the goods they are importing come from a country that has a preferentia trade

The GATT Panel in EEC — Parts and Components a so considered that the term "to secure compliance
with laws or regulations' under Article XX(d) cover measures preventing actions inconsistent with the
obligations set out in laws or regulations. In sum, the Panel in that case concluded that Article XX(d) covers
only measures related to the enforcement of obligations under laws or obligations consistent with the GATT
(GATT Panel Report on EEC — Parts and Components, paras. 5.14, 5.18).

We also note a similar analytical element in the context of Article XX(b). In EC — Asbestos, the Panel
considered it necessary first to determine the existence of a health risk to address the question of whether the
policy in respect of the measures for which Article XX (b) was invoked fell within the range of policies designed
to protect human, animal or plant life or health. The Panel stated that "the use of the word 'protection’ implies
the existence of arisk". (Panel Report on EC — Asbestos, paras. 8.170, 8.184, aso cited in Brazil — Retreaded
Tyres, para. 7.42). Likewise, we aso consider the terms "to secure compliance” implies the existence of
obligations under the law or regulation.

573 China's first written submission, para. 204.

™ China's response to Panel question No. 13. China argues that the measures exist as an anti-
circumvention measure for Chinas tariff schedule (China's first written submission, paras. 207, 210).

575 China's second written submission, para. 32.

>"® China's response to Panel question No. 9.

*"" European Communities' second written submission, para. 146; response to Panel question No. 280.
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agreement with the European Communities and therefore such goods are subject to zero per cent
customs duty.>"®

7.319 The United States submits that it cannot accept the assumption advocated by China that it
amounts to "circumvention” when automobile manufacturers use normal channels of trade to source
bulk shipments of parts for assembly purposes. There is no legislation or regulation in which the
United States sets forth specific criteria and procedures for determining whether an importer is
avoiding payment of the correct amount of ordinary customs duty.>”® Nor does the United States
investigate whether a manufacturer may be arranging multiple shipments in order to obtain lower
tariff duties, and does not consider such practice to constitute "circumvention".*® In the United
States, an importer is not entitled to misrepresent the condition of the goods when imported in order to
obtain a lower rate of duty. In this context, the United States submits that an importer would be
entitled to obtain the rate of duty applicable to the parts (and not complete motor vehicles) if auto
parts that were previously imported together on the same conveyance are now shipped in multiple
conveyances on multiple dates to multiple ports, presuming that none of the parts so imported
separately has the essential character of a complete motor vehicle.

7.320 Canada submits that China does not explain why the so-called tariff evasion (avoiding
paying one tariff rate in favour of another, by splitting shipments that otherwise would have arrived at
the border together and properly be classified as motor vehicles into multiple shipments), which is the
"problem” aleged by China, is a problem and why importers cannot take advantage of tariff rates that
are mutually agreed to by Members.® Canada argues that there is no legal foundation for the claim
that tariff arbitrage is improper. Moreover, China has not even presented any evidence that tariff
evasion actually occurs with any frequency, let alone with any intent. The measures simply presume
that there is tariff avoidance in al instances where imported parts meet the thresholds under the

measures.>®?

"8 Eyropean Communities' response to Panel question No. 142.

> United States response to Panel question No. 142.

%0 United States response to Panel question No. 216(d). The United States statement was provided in
response to a Panel question whether the United States believes that it would be proper for customs authorities
to investigate whether a manufacturer is splitting a CKD shipment into two or more separate boxes, thereby
evading the higher tariff rate that would apply to the complete article. The United States emphasizes again that
under both the WTO Agreement and the HS, a good should be classified in its condition as imported.
Therefore, assuming that an imported CKD is a complete vehicle unassembled, it would be classified differently
than the auto parts included in such kits if such auto parts were to be imported separately. Therefore, when an
imported auto part is specifically described by a heading of the tariff schedule, it is classifiable under that
heading notwithstanding that, post importation, the auto part may be used in the assembly of a complete motor
vehicle, in accordance with GIR 1. Any measures that compel an auto manufacturer to provide proof of the
post-importation assembly of many different imported parts, in their entirety, into a complete vehicle do not
retroactively confer to those parts at the time of importation the "essential character" of amotor vehicle.

%! Canada's second written submission, paras. 93-97; Canada's response to Panel question No. 237.
The Panel notes that Canada's argument in this regard is made in the context of the "necessity" test (specificaly,
the contribution element of the test). In this respect, the Appellate Body in EC — Hormones stated, "...Panels are
inhibited from addressing legal claims falling outside their terms of reference. However, nothing in the DSU
limits the faculty of a panel freely to use arguments submitted by any of the parties — or to develop its own legal
reasoning — to support its own findings and conclusions on the matter under its consideration” (Appellate Body
Report on EC — Hormones, para. 156). See also, Appellate Body Report on US — Certain EC Products,
para. 123.

%2 Canada emphasizes that there is no evidence that evasion of the tariff commitments is occurring, or
even that such evasion is improper (Canadas second written submission, paras. 87, 88, also citing its first
written submission, Part D.2 of the factual background section submitted jointly by the complainants).
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7.321 Inlight of the above, the Panel understands that the action alleged by Chinato be inconsistent
with Chinas tariff schedule that the measures aim to prevent is "circumvention" of the tariff
provisions for motor vehicles. China has referred to the following as examples of actions considered
to be "circumventing" China's tariff provisions for motor vehicles: (i) removing parts of the vehicle,
such as tyres and wiper blades, and declaring them as auto parts; (ii) importing parts and components
that have the essential character of a motor vehicle, and documenting them as "separate" shipments
even if they arrive on the same ship, at the same port, on the same day; or (iii) importing parts and
components that have the essential character of a motor vehicle in multiple shipments and arranging
imports so that they arrive on different ships, at different ports, or on different days>* China argues
that if China has no means of looking past the above described ploys, importers would never have to
pay the tariff rates applicable to motor vehicles.®*

7.322 Given these examples of actions and China's position that this circumvention takes place by
importing auto parts above the thresholds set out in the measures, with or without an intention to
avoid higher tariff rates for motor vehicles, and assembling them into motor vehicles in China, we
consider that the actions alegedly circumventing China's tariff schedule encompass the following
three types of actions: (i) importing auto parts for domestic assembly without any intent to avoid or
evade higher duty rates applicable to motor vehicles; (ii) importing auto parts for domestic assembly
with the intent to avoid or evade higher tariff rates applicable to motor vehicles; and (iii) importing
"motor vehicles', but breaking them into parts so as not to be subject to higher tariff rates applicable
to motor vehicles when presented to the customs, and declaring and/or documenting their imports as
auto parts inconsistently with the actual content of what is being imported.

7.323 As noted above, the complainants contest that the so-called "circumvention™ of Chinas tariff
provisions for motor vehicles through the above-mentioned types of actions is inconsistent with
Chinastariff schedule. To establish its claim, therefore, China must explain why the "circumvention®
of the tariff provisions for motor vehicles is inconsistent with the obligations under its tariff schedule,
and thus needs to be prevented through the measures.

7.324 First, according to China, the concept of "circumvention of customs duties® is broad in that
the intention of an auto parts importer to evade the higher duty rates on motor vehiclesis not required
to constitute the circumvention of tariff duties.®® China considers that the importation and assembly

%83 China's second written submission, para. 166 (emphasis added).

%84 1N this connection, the United States submits that China presents two scenarios in which China
believes that importers are not entitled to obtain the lower tariff rates for auto parts instead of paying the high
tariff rates for complete motor vehicles: first, the scenario where importers restructure their importations of parts
and components, in the sense that parts previously imported together on the same conveyance are now shipped
in multiple conveyances on multiple dates to multiple ports, with none of the parts having the essentia character
of a complete motor vehicle; and second, the scenario where an importer submits paperwork claiming that parts
imported together are separate shipments, although the contents of the paperwork itself do not turn such a
collection of auto parts into multiple importations (United States response to Panel question No. 237).

%5 |n this regard, we note China's argument in the context of tariff classification under Articlell that
the charge imposed under the measures relates back to the condition attached at the time of importation; when
the auto manufacturer fulfils its stated intention to import and assemble parts and components that have the
essential character of a motor vehicle, it will be obliged to pay the applicable duty rate for motor vehicles. At
the same time, China argues that the intention of importers to assemble parts and components into the finished
article is irrelevant to the classification determination under GIR 2(a) ( China's response to Panel question No.
108(d)). Thus, if an importer imports a completely unassembled motor vehicle in a single container with the
intention of selling the various parts and components as replacement parts, this intention is irrelevant to the
classification determination and the customs authorities should classify the entry as a complete motor vehicle in
accordance with GIR 2(a). We do not consider that China's arguments are coherent: if intention isin principle
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of auto parts and components through multiple shipments undermines the value of the tariff
concessions that China negotiated, whether the auto manufacturer has an intention to evade the higher
duty rates on motor vehicles or not.

7.325 |If one were to follow Chinds logic, therefore, an automaobile manufacturer who imports auto
parts in the normal course of its business operation, without any specific intent to avoid the higher
tariff rates applicable to motor vehicles, and uses imported auto parts in the assembly of motor
vehicles in China would be regarded as circumventing China's tariff provisions for motor vehicles.
China has not demonstrated any legal basis for such a position.

7.326 The term "circumvention” can be defined as "the action or an act of circumventing

someone”.>® The word "circumvent” isin turn defined as "1. verb trans. Deceive, outwit, overreach;
find a way around, evade (a difficulty); .. 3 verb trans Go round; enclose; make the circuit of"".>
As the European Communities submits, the dictionary definitions of the term "circumvention” appear
to contemplate both situations where criminal or fraudulent intent behind the action exists and
situations where such intent is not necessarily present and where actions amounting to circumvention
would not be per seillegal. Although not necessarily requiring criminal or fraudulent intent, the
ordinary meaning of the term "circumvent” (i.e. "find a way around" or "go around ") implies the
presence of awill or intent necessary to avoid a certain thing or situation. Thus, to circumvent one
tariff duty for another as claimed by China, an importer at least needs to have the intent to do so. In
light of this, to the extent the action China submits as inconsistent under its tariff schedule includes
the importation and assembly of auto parts without any intention to avoid the higher tariff duties
imposed on motor vehicles, China has not explained why and how such an action is inconsistent with
itstariff schedule.

7.327 Second, assuming then, arguendo, that some importers do intentionally structure their imports
so as to avoid the higher tariff rates applicable to motor vehicles, China has to demonstrate why such
an action isinconsistent with China's tariff schedule.

7.328 The United States argues that an importer would be entitled to obtain the tariff rate
applicable to parts (and not complete motor vehicles) in such a situation, given that the identity of the
imported good must be demonstrable by the good in its condition "as presented" for entry into the
customs territory, that is, at the time of importation.>®

irrelevant for the purpose of tariff classification under GIR 2(a), the importers' intention to import and assemble
parts and components into motor vehicles should also be considered irrelevant under the measures, which China
argues is related to the correct classification of certain tariff provisions. China's position is puzzling in that the
same intention (to import and assemble auto parts) is irrelevant to tariff classification under GIR 2(a), but
relevant under the measures, which allegedly give effect to Chinds tariff provisions for motor vehicles, as the
condition of imposing the tariff rates applicable to motor vehicles. See aso the United States comments on
Chinas response to Panel question No. 108(d).

%8 chorter Oxford English Dictionary, 2002 (5" edition), Volume 1, page 414.

%87 chorter Oxford English Dictionary, 2002 (5" edition), Volume 1, page 414. The term "circumvent"
is also defined as "2. To go around; bypass. 3, To avoid or get around by artful manoeuvring” (The American
Heritage College Dictionary, Third Edition (1993), page 255). See also the European Communities response to
Panel question No. 13(a).

%8 The United States submits that separate importations of other parts and components with which the
good will be assembled in the importing country's internal market cannot be considered in the classification of
the good because there is no assembly of the good and the other parts and components at the time that the good
isimported. Activities occurring after the imported goods have entered the country's customs territory are not a
basis for classification under the HS (United States response to Panel question No. 237).
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7.329 The European Communities also submits that in the absence of any conditions in the
applicable tariff schedules, importers are entitled to structure their imports according to their
preferences and the priorities of their manufacturing plans and the goods so imported must be
classified in accordance with the objective characteristics of the product in question when presented
for classification at the border.®® The United States and Canada also agree with the European
Communities: they would not find circumvention of the customs classification rules if a manufacturer
were to order al of individual auto parts from one company and then separate them into different
containers and make separate entry of each shipment in order to obtain alower tariff duty.>*

7.330 Canada further submits that if vehicle manufacturers shipped al the parts necessary to
assemble a vehicle in two or more shipments to avoid paying the tariff rates applicable to motor
vehicles as asserted by China, it could be characterized neutrally as "tariff arbitrage”, or "tariff
avoidance", or more negatively as "tariff evasion” or "tariff circumvention".** According to Canada,
if there were evidence that this were happening, and if the measures were targeted to address this
practice, then the legal issue for the present dispute would be whether Article XX(d) is available to
counter such apractice.

7.331 China argues that the complainants position allows form to prevail over substance in the
classification of parts and components. If an importer had complete discretion to structure and
document its imports as it saw fit, there would be no purpose in defining the circumstances under
which customs authorities may classify unassembled or disassembled parts and components as
equivalent to the complete article. Any set of tariff provisions that established different tariff rates for
a complete article and the parts and components of that article would be inherently unenforceable,
because any rational importer would simply organize its containers so as to benefit from whichever
tariff rgze was lower. The tariff provision with the higher rate of duty would be automatically
inutile.

7.332 The Panel will first examine whether there is any reference in the WTO Agreements to the
notion of "circumvention™ in relation to the situation where importers intentionally structure their auto
parts imports so as to use lower tariff rates applicable under a Member's schedule. The term

“circumvention"®*® is defined in the Dictionary of Trade Policy Terms as follows:

% European Communities' response to Panel question No. 237, also referring to the Appellate Body's
statement in EC — Chicken Cuts that "in characterizing a product for purposes of tariff classification, it is
necessary to look exclusively at the 'objective characteristics' of the product in question when presented for
classification at the border" (Appellate Body Report on EC — Chicken Cuts, para. 246).

%0 Complainants responses to Panel question Nos. 216(b) and (c).

! Canadals response to Panel question No. 229.

%2 Further, China submits that the complainants' position is antithetical to the function that GIR 2(a)
serves within the HS to distinguish between complete articles and parts of those articles. Such a form-over-
substance position sharply highlights the complainants failure to articulate and substantiate an interpretation of
GIR 2(a) and the term "as presented”.

%% The European Communities submits that the EC law defines "circumvention” in the context of anti-
dumping duties as follows: "Circumvention shall be defined as a change in the pattern of trade between third
countries and the Community or between individua companies in the country subject to measures and the
Community, which stems from a practice, process or work for which there is insufficient due cause or economic
judtification other than the imposition of the duty, and where there is evidence of injury or that the remedial
effects of the duty are being undermined in terms of the prices and/or quantities of the like product, and where
there is evidence of dumping in relation to the normal values previoudy established for the like product, if
necessary in accordance with the provisions of Article 2." (European Communities response to Panel question
No. 13(a), referring to Article 13(1) of Regulation 384/96 as amended by Regulation 461/2004). See the
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"Measures taken by exporters to evade anti-dumping measures or countervailing
duties. It can refer aso to the evasion of rules of origin, etc. Circumvention consists
of disguising the true origin of the product, sometimes through manufacturing
operations whose sole purpose is to provide sufficient evidence to meet the
requirements of an agreement. These sometimes fall into the category of screwdriver
operations. The Agreement on Agriculture seeks to prevent circumvention of
commitments to rein in export subsidies. Circumvention in the textile trade refers to
avoiding quotas and other restrictions by altering the country of origin of a product.
[See also anti-circumvention.]"*** (emphasis added)

"The avoidance of trade restrains in export markets, by, for instance, transhipments
through other states subject to more advantageous terms of entry. In the WTO the
issue of "anti-circumvention' figures in negotiations and agreements related to textiles
and clothing, anti-dumping and agriculture.">® (emphasis added)

7.333 Further, "anti-circumvention” is defined in the Dictionary of Trade Policy Terms as follows:

"[m]easures by governments to prevent circumvention of measures they have
imposed, such as definitive anti-dumping duties. Sometimes firms seek to avoid such
duties through, for example, assembly of parts and components either in the
importing country or in athird country, or by shifting the source of manufacture and
export to a third country. The term as used in the WTO does not refer to cases of
fraud. These would be dealt with under normal legal procedures of the countries
concerned. The Agreement on Agriculture contains an anti-circumvention provision.
It stipulates that export subsidies not listed in the Agreement must not be used to
circumvent export subsidy commitments. Nor must non-commercial transactions be
used in this way. [See also anti-dumping measures, carousel effect, dumping and
screwdriver operations.]">® (emphasis added)

7.334 The definitions of the word "circumvent” in the context of international trade, as observed
above, show that the notions of "circumvention" and "anti-circumvention” are not contemplated in the
relation to ordinary customs duties. In the context of the WTO Agreement, "circumvention" is
recognized concerning anti-dumping duties, rules of origin, the Agreement on Agriculture and the
textile trade.®’  Further, it is only in the Agreement on Agriculture that the notion of “anti-

complainants responses to Panel question No. 141 for the description of their domestic procedures determining
circumvention by importers of anti-dumping duties.

% WTO, W. Goode, Dictionary of Trade Policy Terms, Fourth Edition, 2003, pages 61-62. The
Dictionary defines "screwdriver operations' as follows: "a pejorative term for manufacturing operations
concerned mainly with the assembly of components. This often involves little or no transfer of technology.
Screwdriver operations are more likely to be found where there is an adequate supply of comparatively
inexpensive labour. They are partly a cause and a result of globalization driven by the need to find the most
efficient production arrangement. They can also be due to preferentia rules of origin which encourages firms to
establish operations inside free-trade areas to get around market access impediments. ..." (Dictionary of Trade
Policy Terms, page 303).

% Agency for International Trade Information and Cooperation (AITIC), Glossary of Commonly Used
International Trade Terminology with Particular Reference to the WTO, 2003, Part International Trade and
WTO Terms, page 15.

% Dictionary of Trade Policy Terms, W. Goode, WTO Fourth edition, 2003, pages 19-20.

" The European Communities notes that under WTO law, anti-circumvention measures are explicitly
contemplated in Article 10 of the Agreement on Agriculture. In the context of anti-dumping duties, the
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circumvention" is explicitly recognized: Article10 of the Agreement on Agriculture, entitled
"prevention of circumvention of export subsidy commitments’, stipulates that export subsidies not
listed in the Agreement must not be used to circumvent export subsidy commitments. The WTO
Members are aso in the process of negotiating anti-circumvention issues in the context of anti-
dumping duties.>®

7.335 Moreover, the concepts such as "evasion" and "avoidance” do not appear to exist in relation to
customs duties, at least not in a legal context. In comparison, we observe that such concepts are
relatively well defined in the context of domestic tax law. For example, Black's Law Dictionary
provides the following definitions: "tax avoidance" is defined as “the act of taking advantage of
legally available tax-planning opportunities in order to minimize one's tax liability"; and "tax
evasion' is defined as "the wilful attempt to defeat or circumvent the tax law in order to illegally
reduce one's tax liability; tax evasion is punishable by both civil and criminal penalties — also termed
astax fraud".>®

7.336 Furthermore, in fact, Chinas tariff schedule explicitly provides different tariff rates for motor
vehicles and auto parts, the first with the higher tariff rate of 25 per cent on average and the latter with
the lower tariff rate of 10 per cent on average. Under this circumstance, any importer, automobile
manufacturers in this case, would, in the normal operation of their business, decide to import auto
parts and assemble them into motor vehicles, to the extent allowed under their business requirements.
As noted earlier, Chinaitself has also acknowledged that the incentive to import auto parts instead of
motor vehicles (because of the higher tariff rate for motor vehicles) is a characteristic that is inherent
to China's Schedule of Concessions that China negotiated.*®

7.337 Therefore, to the extent that by the notion of "circumvention”, Chinais referring to importers
decision to import auto parts for domestic assembly rather than importing complete motor vehicles,
which are subject to higher tariff rates, China has neither provided evidence showing such practices
by importers®™, nor proved to our satisfaction why such actions are inconsistent with importers
obligations under Chinds tariff schedule. In this regard, we are not saying that specific evidence of
any steady pattern of import practices accused by China as circumventing its tariff schedule must be
shown to prove that such practices are inconsistent under China's tariff schedule, because, in our view,
there is nothing that prevents WTO Members from having a "preventive" measure, as opposed to a
"responsive” measure, against actions considered inconsistent under their domestic laws or
regulations. In our view, such evidence would be useful in proving that a certain measure is
"designed" to secure compliance with the concerned domestic law or regulation. However, to show
that the measures at issue "do in fact secure compliance with" its tariff schedule, which is contested by
the complainants in this case, China must at least demonstrate why the types of actions as described
by China are inconsistent under China's tariff schedule and thus need to be prevented through the
measures.

European Communities refers to the Ministerial Decision on Anti-Circumvention adopted by the Trade
Negotiations Committee on 15 December 1993 (European Communities' response to Panel question No. 13(b)).
® See paragraphs 7.498-7.499 for an explanation on the WTO Members negotiations on

circumvention of anti-dumping duty measures.

%% Black's Law Dictionary, Seventh Edition, 1999, pages 1473 and 1474, respectively (emphasis
added).

80 China's response to Panel question No. 271. See also paragraph 7.310 above.

8% See paragraphs 7.309-7.310 above for the discussion on China's arguments relating to the existence
of the alleged problems relating to circumvention of ordinary customs duties.

Also see footnote 572 above for the relevant finding by the Panel on Korea — Various Measures on
Beef, paras. 655, 658.
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7.338 Findly, we now turn to the situation where automobile manufacturers import "motor
vehicles', but break them into parts before importation so as not to be subject to the higher tariff rates
applicable to motor vehicles when presented to the customs, and declare and/or document their
imports as auto parts inconsistently with the actual content of what is being imported.®®

7.339 According to the European Communities, such false declarations can give rise to sanctions
and penalties, applied at the national level in the European Communities, and are more related to
fraud than to circumvention.

7.340 The United States submits that an importer is not entitled to misrepresent the condition of the
goods when imported in order to obtain a lower tariff rate® Where there is a suspicion that an
importer is attempting to avoid the payment of the proper amount of ordinary customs duties owing
on imported merchandise by, for example, undervaluing the goods, providing fraudulent certification
of eligibility for duty-free treatment under a free trade agreement, or misclassifying goods under an
incorrect tariff heading with alower tariff rate, the United States may initiate an audit of its records or
initiate a criminal investigation.** The United States submits that depending on the outcome of such
an investigation, penalties can be imposed or criminal charges can be filed against the importer.

7.341 Canada submits that there is no evidence to suggest that any companies are or ever have
sought to obtain a lower tariff rate merely by documenting their imports as "separate” shipments.®®
Furthermore, customs authorities determine appropriate classification of goods based upon their state
as they arrive at the border, which includes (but is not limited to) the declaration. Canada has no
procedures for determining whether an ordinary customs duty is being circumvented.®®

7.342 The Panel notes that the European Communities and the United States at least acknowledge
that importers false declaration or documentation of goods could be considered illegal under their
respective domestic legal systems. The complainants contest, however, that these are types of issues
that are addressed under a Member's tariff scheduleitself as China claims.

7.343 In this connection, Chinas response to a Panel question informs us that, similar to the
complainants domestic legal systems as described above, China has provisions within its "regular
customs laws" that regulate the situation where importers falsely declare imported goods or provide
incorrect information. China submits that the Regulation of the People's Republic of China on the
Implementation of Customs Administrative Punishment defines various types of customs violations,
including the submission of untruthful declarations or actions that violate customs control of goods.®’
Therefore, this type of actions that China asserts is inconsistent with China's tariff schedule and thus
needs to be prevented through the measures is aready defined in and dealt with by Chinas
Implementation of Customs Administrative Punishment, a legal instrument separate from China's
tariff schedule.

802 See paragraph 7.322 above.

%2 United States' response to Panel question No. 237 (emphasis added).

4 United States response to Panel question No. 142.

805 Canada's response to Panel question No. 237.

8% Canada's response to Panel question No. 142. Canada explains that the CBSA's furniture
classification case provided specific guidance relating to furniture purchased as one unit at the retail level and
shipped separately. According to Canada, there are no situations where attempts to evade customs duties by
separate shipments of parts result in those separate shipments being treated separately for purposes of increasing
duty beyond the applicable tariff commitments in Canada's Schedule of Concessions. Further, Canada notes
that there are no instances where activities taking place after presentation at the border are taken into account in
increasing duty beyond the applicable tariff commitments in Canada's Schedule.

%7 China's response to Panel question No. 30.
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7.344 Further, as the Dictionary of Trade Policy Terms explains™®, the notion of circumvention as
used in the WTO context does not include cases of fraud, which are rather addressed under normal
domestic legal procedures of the countries concerned.

7.345 Therefore, we conclude that China has not demonstrated that a false declaration or
documentation of goods imported is an action inconsistent with the obligations under China's tariff
schedule that needs to be prevented through the measures.

(iii)  Conclusion

7.346 In sum, we conclude that China has not discharged its burden to prove that the measures
"secure compliance” with its tariff schedule, because China has not explained to our satisfaction how
the types of actions that China claims amount to "circumvention” of the tariff provisions for motor
vehicles (i.e. importing and assembling auto parts in China, with or without any intention to
avoid/evade the higher tariff duties for motor vehicles) are inconsistent with the obligations under its
tariff schedule and hence need to be prevented through the measures.

(©) Are China's measures "necessary" to secure compliance with China's tariff schedule?

7.347 The Panel has found above that the measures do not secure compliance with Chinds tariff
schedule. Accordingly, the measures cannot be considered as "necessary” to secure compliance with
Chinas tariff schedule®® However, even if the measures were to have been found to secure
compliance with Chinas tariff schedule, we do not find, for the following reasons, that China has
proved that the measures are "necessary" to secure compliance with itstariff schedule.

7.348 Werecadll the Appellate Body's statement in Korea — Various Measures on Beef, with respect
to the necessity of a measure within the meaning of Article XX(d):

"[d]etermination of whether a measure, which is not ‘indispensable’, may nevertheless
be 'necessary' within the contemplation of Article XX(d), involves in every case a
process of weighing and balancing a series of factors which prominently include the
contribution made by the compliance measure to the enforcement of the law or
regulation at issue, the importance of the common interests or values protected by
that law or regulation, and the accompanying impact of the law or regulation on
imports or exports."®

7.349 We will follow the guidance provided by the Appellate Body in examining whether China has
proved the "necessity” of the measures within the meaning of Article XX(d).

7.350 China submits that the prevention of tariff circumvention is clearly an important interest to
WTO Members.®™ Relying on the Appellate Body's finding in Dominican Republic — Cigarettes that
the collection of tax revenues (which would include customs revenues) is an important interest for
WTO Members, and especially for developing country Members, China argues that the enforcement

698 See paragraph 7.333.

89 The Appellate Body in Mexico — Taxes on Soft Drinks stated that "[A] measure that is not suitable or
capable of securing compliance with the relevant laws or regulations will not meet the 'necessity' requirement”
(Appellate Body Report on Mexico — Taxes on Soft Drinks, para. 74).

619 A ppellate Body Report on Korea — Various Measures on Beef, para. 164.

611 China's first written submission, paras. 210-211.
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of negotiated tariff concessions, including whatever effect they have on market access commitments,
is also an important objective for Members, and especially for developing country Members.®2

7.351 China contends that in comparison, the measures at issue have little or no restrictive impact
on international trade: as their only purpose is to ensure that the correct tariff rates are collected, the
measures do not materially affect imports of automobiles or auto parts, other than in the respect that
importers must pay the higher tariff rates for motor vehicles when they import collections of parts
having the essential character of a motor vehicle®® China argues that the only auto manufacturers
who are affected are those who assemble motor vehicles in China from imported parts and
components that have the essential character of a motor vehicle.

7.352 China submits that the measures undoubtedly contribute to realizing Chinas legitimate
interest in ensuring the enforceability of its tariff provisions for motor vehicles. China argues that the
measures do so by ensuring that tariff classifications are based on the substance of what a
manufacturer imports and assembles, not the form of the shipments.®**

612 China's first written submission, para. 210, citing the Appellate Body Report on Dominican
Republic — Cigarettes, para 71; Chinas second written submission, para. 171. Regarding the level of
enforcement China seeks with respect to its tariff schedule, China submits that it seeks to ensure the uniform
classification of parts and components that have the essential character of a motor vehicle, without regard to
whether they enter China in one shipment or in multiple shipments (Chinas response to Panel question No.
295). In this regard, the European Communities notes that Chinas reference to "uniform” and "proper
classification" is an attempt to distract from the fact that China has not yet demonstrated the proportionality of
its measures (European Communities comments on China's response to Panel question No. 295, referring to its
second written submission, para. 146).

According to China, proper classification of import entries is an objective that, by its nature, customs
authorities seek to achieve in respect of all similar entries.

63 China's first written submission, para. 213; China's second written submission, para. 175. To
support its position, China refers to a news report that major auto manufacturers and auto parts manufacturers
have noted that the measures have had little or no impact on their operations in China (Chinas first written
submission, para. 213; Chinas second written submission, para. 175, citing a news report by Reuters, "Fang
Yan, Big car parts makers unfazed by China tax row, Reuters (15 May 2006)" (Exhibit CHI-33)). Based on
import statistics for auto parts from 2004 and 2006, which show that the total value of imported auto parts
increased by 19.8 per cent, China submits that the lack of any adverse impact on trade is evidenced most directly
by this continued rapid growth of the import of auto parts into China (China's response to Panel question No.
294, referring to the data obtained from the China Automotive Industry Y earbook).

614 China argues that the example of a vehicle model X illustrates both the importance of the interests
furthered by the challenged measures, as well as the contribution that these measures make toward the
redlization of those interests (Chinas first written submission, paras. 211-212; Chinas second written
submission, paras. 172-174); aso referring to other motor vehicle models that are assembled in China from
imported parts and components that have the essential character of a motor vehicle, and that are imported into
China in multiple shipments (Chinas first written submission, para. 19; Chinas response to Panel question
No. 116)). China further submits that in the absence of the measures, auto manufacturers would evade the
higher duty rates that apply to motor vehicles because of the manner in which they have structured their imports
of parts and components for these and other vehicle models. China also points to a specific circumstance, as
referred to by the United States, in which a manufacturer previously imported parts in the form of CKD Kkits, but
now imports nearly al of the same parts and components in the form of multiple shipments, which China
considers is a situation of "splitting a CKD shipment into two or more separate boxes' (China's second written
submission, para. 173. China refers to its response to Panel question No. 160 in which China provided the
example of a vehicle model Y: According to China, an automobile manufacturer Z previously assembled in
China aimost exclusively from imported CKD kits, but beginning in 2004, the number of CKD kits that the
company Z imported for the model Y dropped dramatically, while itsimports of auto parts surged. By 2005, the
company Z produced 38,600 automobiles of the model Y, and imported only 24 CKD kits for the model Y in
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7.353 The European Communities submits that China has not demonstrated that its measures
serve to protect such interests and values as "prevention of tariff circumvention”, "collection of tax
revenues' and "enforcement of negotiated tariff concessions'.®*® In the European Communities' view,
China has not demonstrated there is in reality a problem of tariff circumvention or that its measures
serve the collection of tax revenues or the enforcement of negotiated tariff concessions. Automobile
manufacturers who import auto parts for their assembly into a motor vehicle in China do not
circumvent any tariffs. On the contrary, the measures disregard the negotiated tariff concessions by
imposing charges in excess of what is provided in China's tariff schedule.®

7.354 The European Communities argues that the adoption of Policy Order 8 in 2004 was followed
by a dramatic fall of EC exports of auto parts to China: in just a few months, exports dropped to 53
per cent, and then to as low as 33 per cent of their May 2004 level. Thereafter, exports of parts began
to grow slowly and appear to have now stabilized at the level of May 2004%", which, according to the
European Communities, must be considered against the booming Chinese demand and production of
vehicles and the much steadier growth rates of EC exports observed before May 2004. The European
Communities argues that a comparison between EC exports of auto parts and Chinese production of
motor vehicles suggests that the adoption of Policy Order 8 prompted auto manufacturers to switch as
quickly as possible to domestic parts suppliers in order to adapt to the local content requirements
imposed by the measures.®™® In comparison, recent industry analysis suggests that Chinese companies
are becoming increasingly aggressive and there are growing fears that with government support and
incentives, foreign companies will eventually be sidelined.®™

that year. China submitsthat as verified under the provisions of Decree 125, the company Z continues to import
seven out of the eight major assemblies for the production of the model Y). China considers that while thisis
not the only circumstance in which customs authorities can respond to the evasion of higher duty rates that
apply to acomplete article, it is certainly a circumstance that is addressed by the challenged measures.

®%% European Communities response to Panel question No. 293, also referring to its second written
submission, para. 146.

616 The European Communities points out that according to the negotiated tariff concessions laid down
in Chinas tariff schedule, imported auto parts should be charged at 10 per cent, and not — as the measures
provide — at 25 per cent for the mere reason that they are manufactured into vehicles with imported auto parts
exceeding the thresholds set out under the measures.

®7 European Communities response to Panel question No. 294, referring to the graphics provided in
Exhibit EC-37: the European Communities submits that the statistics for Chinese production of motor vehicles
have been obtained from the website of the National Bureau of Statistics of China
(http://www.stats.gov.cn/english/statiscal datal/index.htm).

618 The European Communities submits that this resulted in a reduction of EC auto parts market share,
which now seems to have become permanent as evidenced by the steady gap between the two curves. China
submits in its comments on the complainants responses to Panel question No. 294 that the European
Communities claim that the measures have had an impact on its exports of auto parts to China suffers from a
basic flaw of logic and causation: Policy Order 8, by itself, did not impose any obligations on auto
manufacturers, or have any impact on the classification and assessment of duties on motor vehicles or parts of
motor vehicles. Rather, it was not until the adoption of Decree 125 in April 2005 that the measures could have
had any conceivable impact on sourcing decisions. China further argues that the European Communities
exports of auto parts to China, however, resumed their upward trend in early 2005, as the European
Communities own data illustrate, just as Decree 125 took effect (referring to European Communities' second
written submission, para. 146). Since that time, the value of EC auto part exports to China has reached record
heights, reaching its highest point as recently as March 2007, according to the European Communities own
data. China submits that thisis hardly consistent with the proposition that the challenged measures have had an
adverse impact on trade.

619 Referring to an article entitled "Asian Automotive Industry Forecast Report, Volume I" by Global
Insight (August 2006, Exhibit EC-38), in particular the last bullet point in page 3, the European Communities
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7.355 The European Communities submits that the measures can only be justified under
Article XX(d) if they are necessary to secure compliance with the 25 per cent tariff duty on complete
vehicles.®®® However, the measures are not suitable to enforce China's tariff schedule since they in the
overwhelming majority of cases impose a 25 per cent duty where there is no import of a complete
vehicle, which is at variance with China's tariff schedule.

7.356 The United States argues that the asserted rationale of the measures does not match the scope
of the measures.®® Instead, the measures sweep broadly to cover all imports of bulk parts for
manufacturing purposes, not just instances of CKDs split into two separate shipments. Therefore, in
the United States' view, the measures are not necessary to secure compliance with China's provisions
for motor vehicles because they are drastically broader in scope than measures intended to stop such
types of "evasion" aleged by China

7.357 Canada submits that the measures do not protect important common interests or values
because there is no known concept of "circumvention” as it applies to ordinary customs duties.®”
According to Canada, even if China could show evidence of tariff arbitrage, and even if such a
practice were improper, the vital interest at stake would be some limited amount of revenue that China
claims it should receive. China has not, for example, indicated any safety concerns with foreign auto
parts, only that those parts are escaping higher duties.

7.358 According to Canada, the measures are significantly trade-restricting, in that they do not
target isolated incidents, but impose blanket coverage on al imported auto parts based on arbitrary
thresholds that presume tariff arbitrage in all instances.® Canada argues that both the internal charge
and the administrative burden placed on vehicle and parts manufacturers that use imported auto parts
discourage the importation of such parts because vehicle manufacturers cannot risk using imported

submits that the risks for foreign investors are growing. Furthermore, the European Communities contends that
Chinas choice of reference periods (i.e. 2004-2006) in its response to the Panel question No. 294 is vitiated by
the fact that Policy Order 8 was announced in May 2004, which was followed by a dramatic reduction of EC
exports of parts to China as shown in Exhibit EC-37 (-60 per cent between May and December 2004) (European
Communities comments on Chinas response to Panel question No. 294). The European Communities argues
that the 19.8 per cent growth of imports of parts should be compared with the growth of Chinese production of
automobiles (i.e. an increase of 46.8 per cent between 2004 and 2006) (European Communities comments on
Chinas response to Panel question No. 294: the European Communities explains that according to the
calculations based on data from Chinds Statistics bureau, China produced 5,186,400 cars in 2004, and
7,611,500 cars in 2006, which gives an increase of 46.8 per cent, more than double the growth in parts imports.
The European Communities submits that these figures were obtained by adding the monthly figures contained in
Exhibit EC-36 (" Percentage in the value of a complete vehicle of combination of imported parts representing 60
per cent of the value of an assembly"). The European Communities further adds that as explained in the exhibit,
data for January and December 2006 are not available and were inferred as the average of the values for the
previous and following months. Even limiting production of cars in 2006 to the 10 months for which data are
available (February to November 2006), this would add up to 6,361,300 units, i.e. an increase of 22.7 per cent
compared to 2004), which shows that more and more parts are sourced from local suppliers. The European
Communities submits that a more detailed analysis of the effects of the measures on the basis of monthly data,
considering the relation between imported parts and Chinese production of cars, shows that Chinese production
of cars grew between the announcement of Policy Order 8 and the last comparable figures (March 2007) by 101
per cent, while EC exports of auto parts grew only by 18 per cent (European Communities comments on
Chinas response to Panel question No. 294, referring to the second graph of Exhibit EC-37).

620 Eyropean Communities' second written submission, para. 146.

21 United States response to Panel question No. 293, referring to its response to Panel question
No. 280.

622 Canadals second written submission, paras. 98-99.

623 Canadals second written submission, para. 100; response to Panel question No. 294.
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parts over the arbitrary thresholds under the measures due to the price sensitivity of the Chinese
market.®* This factor forces companies to carefully plan to avoid importing parts at levels that
approach the threshold limit and also requires auto parts manufacturers that import auto parts to sign
contracts with vehicle manufacturers guaranteeing that only domestic parts are supplied.®®

7.359 Canada argues that the measures make little or no contribution to the objective of complying
with China's tariff schedule and China has failed to show that there is even a problem that needs
enforcing.®® In Canada's view, the problem alleged by China is that importers are evading tariff
commitments, namely avoiding paying one tariff rate in favour of another, by splitting shipments that
otherwise would have arrived at the border together and properly be classified as motor vehicles into
multiple shipments. China does not explain why importers cannot take advantage of tariff rates that
are mutually agreed to by Members and that in any event, China has presented no evidence that thisis
happening. Instead, the measures simply presume that there is tariff avoidance in all instances where
imported parts (including those imported by third parties) pass the thresholds under the measures.®”
Canada submits that since there is no legal foundation to the claim that tariff arbitrage is improper and
there is no real evidence that this arbitrage, even if styled as "tariff evasion", actually occurs with any
frequency, let alone with any intent, the measures cannot contribute to rectifying a problem that does
not exist.

7.360 The Panel recognizes that yielding revenues by collecting legitimate tariff duties imposed on
imported goods is an important interest for WTO Members. In fact, tariff duties imposed under a
Member's schedule serve to, inter alia, raise revenues for the importing government. In our view, the
importance of afiscal interest pursued by a Member, such as the interest (revenue collection) pursued

624 Canada submits that to the extent the Panel needs to make a factual finding on the trade impact
brought by the measures, it is an inference that can easily be drawn (Canada's response to Panel question No.
294); Canada also refers to the Appellate Body's statement in Canada — Aircraft , "[C]learly, in our view, the
Panel had the legal authority and the discretion to draw inferences from the facts before it..." (Appellate Body
Report on Canada — Aircraft, para. 203). With respect to the effect on parts manufacturers outside China,
whose imports are those discriminated against by the measures, Canada notes that the Canadian Auto Parts
Manufacturers' Association specifically indicated its concern about the measures, reflecting the effect they have
had on trade (Automotive Parts Manufacturers Association News, "President's Message: Driving Canada's
Future", page 2, November 2006 (Exhibit CDA-45)).

525 Canada also refers to statements by Chinese business people after the entry into force of the
measures to support its position: For example, a director of China Automotive System, a Chinese-owned
company and one of the largest auto parts suppliersin China, referred to one of the pillars supporting the growth
of auto parts production in China being the government policy that requires local content (i.e. the measures),
noting that "[t]hey really boost the sales for China auto part markers' ("China Automotive Systems, Roth
Capital Conference, Presentation Transcript, 21 February 2007 (http://china.seekinga pha.com/article/277000)
(Exhibit CDA-46)," referred to in Canada's response to Panel question No. 294); and, an analyst from Global
Insight, in a July 2006 article discussing the auto industry in China, noted that the measures have aready had a
big impact on some luxury brands with low production volumes, citing a stop in production of Cadillacs by GM
in particular, and stating that other vehicle manufacturers "may follow in its footsteps' (Assembly Magazine,
"The Great Race", 1 July 2006 (Exhibit CDA-47), referred to in Canada's response to Panel question No. 294).

626 Canada's second written submission, paras. 93-97.

827 Canada's second written submission, para. 93 and footnote 106: In Canadas view, Chinais required
to show, not assume, large-scale evasion of tariffs by importers of auto parts to justify the measures, rather than
presume that any time imported parts are shipped separately the purpose is to evade duties (Canada's second
written submission, para. 95, referring to the company Z and other examples submitted by Chinain China's first
written submission and China's responses to Panel question Nos. 12(a), 77 and 160. Canada submits that these
examples simply show general import statistics and refer to the number of cases where parts have been
characterized as complete vehicles under the measures).
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by China in the present case, must be carefully weighed against its impact on trade and the degree of
contribution the measures make to the achievement of that interest.

7.361 Inthisregard, logically speaking, given our finding above that China has not proved specific
actions considered inconsistent under its tariff schedule that need to be prevented through the
measures, the measures cannot be considered as contributing to the achievement of the objective
alegedly pursued by the measures. However, even if we were to assume for a moment that the
measures could be considered as enforcing its tariff provisions for motor vehicles, for example, by
preventing importers from falsely declaring or documenting their imports™®, the scope of the
measures is too broad to be viewed as necessary for the prevention of such an action. Asexamined in
the previous section, the measures encompass even a situation where automobile
manufacturers/importers use imported auto parts for their assembly into motor vehicles in the normal
course of their business operations without any intention to avoid the higher tariff duties imposed on
motor vehicles, let aone any intention to falsely declare or document the specific content of
importation. In our view, thisis far more than what is necessary to enforce Chinas tariff provisions
for motor vehicles.*®

7.362 The evidence before us also shows that the time necessary for some of the administrative
procedures required for the imposition of the charge can take up to a couple of years.®® In addition,
we are also of the view, based on the available evidence on the record, that the measures do not
necessarily correspond to the commercial realities of the modern automobile and auto parts industries.
The evidence overal illustrates that the economic reality of the automotive industry is that auto parts
have become more standardized and thus can be interchangeably used among different vehicle
models. In particular, by sharing platforms®™!, parts, and components for various vehicle models,
automobile manufacturers appear to have increased the number of vehicle models produced from
common parts and components and thereby realize economies of scale. For example, one approach
widely adopted by automobile manufacturers is the platform strategy in which common components

628 \We recognize in our finding above that China has not proved that this is an action considered
inconsistent under China's tariff schedule. However, if this were to be considered as an action inconsistent with
Chinds tariff schedule, the measures would seem to prevent such an action, not because the measures are
designed specifically to prevent such an action, but because the broad scope of the measures happens to
encompass various types of actions described by China, including importers false declaration and
documentation of imported goods. In this regard, we note a finding by the Panel in Canada — Periodicals
useful; "Tariff Code 9958 cannot be regarded as an enforcement measure for Section 19 of the Income Tax Act.
It is true that if a government bans imports of foreign periodicals with advertisements directed at the domestic
market, as does Canada in the present case, the possibility of non-compliance with atax provision granting tax
deductions for expenses incurred for advertisements in domestic periodicals will be greatly reduced. It would
seem almost impossible for an enterprise to place an advertisement in aforeign periodical because there would
be virtually no foreign periodical available in which to placeit. Thus, there would be no way for the enterprise
legally to claim atax deduction therefore. However, that is an incidenta effect of a separate measure distinct
(even though it may share the same policy objective) from the tax provision which is designed to give an
incentive for placing advertisements in Canadian, as opposed to foreign, periodicals. ..." (para. 5.10) (original
footnote omitted).

629 As Canada submits, the measures do not target isolated incidents, but impose a blanket coverage on
al imported auto parts based on arbitrary thresholds that presume tariff arbitrage in al instances (Canada's
second written submission para. 100).

%0 The European Communities responses to Panel question Nos. 8 and 171; Exhibit EC-26. See
paragraphs 7.62-7.65 above.

81 |nitially, a platform referred to a shared chassis, but now refers to a shared set of components
common to a number of different automobiles, in particular the chassis, the steering mechanisms and
suspensions (Wikipedia, the free encyclopedia, "Automobile platform”, http://en.wikipedia.org/wiki/Automobile
platform (Exhibit EC-12)).
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are shared whenever possible between different vehicles models.®? Automotive industry reports also
indicate that platforms can be used with a variety of automobiles in the same family resulting in a 60
per cent to 70 per cent share of common parts.®® Regarding China's argument that the degree of
commonality among auto parts and components is very low, we agree to the extent that evidence also
shows that the interchangeability of some auto parts remains limited because of the specific function
or performance such parts are used for.®® However, based on the evaluation of the evidence
presented by the parties, we conclude that notwithstanding some variance in the degree of
interchangeability, auto parts have been sufficiently standardized so that identifying a specific vehicle
model into which certain auto parts will be incorporated would prove unnecessarily trade restrictive.

7.363 Further, the European Communities submits that China has failed to consider less
burdensome means to secure compliance with its tariff schedule, although China could have
employed many reasonably available aternatives, for example, by investigating only individual
instances of alleged evasion under its customs laws, instead of imposing charges under the measures
on all imported auto parts that are assembled into vehicles that do not satisfy the thresholds set out
under the measures.®* China argues that the question of tariff evasion, in the present context, is one
of ensuring the correct classification of what is imported, and one important objective of customs
classification is to achieve the same classification of an article whenever it isimported.*®* To achieve
this uniformity of classification, the same classification results should apply in al like circumstances,
not only in those cases in which customs authorities dedicate the necessary resources to investigate
specific import entries. According to China, this is why the measures cannot be limited to "individual
instances’, as the objective of the measures is to ensure the consistent classification of parts and
components that have the essential character of a motor vehicle, in all cases.®’

%2 The exhibits before us show that numerous automobile manufacturers have implemented platform
standardization: (i) Ford, for example, uses its EUCD platform on which five different current models and five
future models (Volvo, Ford, Jaguar) are based (Exhibit EC-15); (ii) Ford implements a globally-used engine
series in module production for Ford North America, Ford Europe, Matsuda and Jaguar (Exhibit CDA-33); (iii)
GM and Ford developed jointly a new six-speed automatic transmission for use in models produced by both
companies (Exhibit CDA-34); and (iv) Volkswagen has used its D platform for large luxury automobiles under
the Volkswagen, Audi, and Bentley brands (Exhibit EC-21).

833 Exhibits EC-24, 25.

8% Chinals reference to the lack of interchangeability of strut suspension system for a derivative of the
VW Passat B6 and for the VW Sagitar refers to the distinct performances and sizes of the vehicles (Exhibit
CHI-46).

%% Eyropean Communities' second written submission, para. 146.

8% China's second written submission, para. 176; China's response to Panel question No. 296.

87 China's response to Panel question No. 296. Further, China submits that in the absence of the
measures, China would have essentially no mechanism for determining whether multiple shipments of parts and
components are related to each other through their common assembly into a single article. In other words, there
is no basis to investigate and determine whether any given shipment of auto parts and components results in the
evasion of Chinastariff provisions for motor vehicles. Itisthislack of transparency into the commercial redity
of what an auto manufacturer isimporting that the challenged measures seek to remedy.

The European Communities submits in its comments on Chinas response to Panel question No. 296,
that "acts of customs evasion, the danger of which China has till not demonstrated, would by their nature be
individual acts. Therefore, it would be possible for China to ensure the 'uniform classification' of vehicles and
parts through individual investigation. Chinas reference to the possibly limited resources of its customs
authorities cannot justify otherwise disproportionate measures. Furthermore, China has not demonstrated why it
needs a 'mechanism for determining whether multiple shipments of parts and components are related to each
through their common assembly into a single article’. In the view of the EC, a 'mechanism' creating fictions
such as the ones contained in the measures is not suitable, necessary or proportionate to further the objective of
uniform customs classification.”
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7.364 As the European Communities submits®®, however, Chinas arguments relating to the
availability of other WTO-consistent alternative measures are premised on its own definition of the
actions considered inconsistent under its tariff schedule, which China has failed to prove. To that
extent, we agree that China has not explained why investigating individual cases as the need arises
cannot serve as an alternative to the measures, if, as we assumed above, the measures were to be
considered as securing compliance with China's tariff schedule in certain limited circumstances.
Therefore, considered against the trade-restrictiveness of the measures with respect to imported auto
parts as well as an aternative measure seemingly available to China, we conclude that China has
failed to prove that the measures are "necessary" to secure compliance with Chinastariff schedule.

(d) Conclusion

7.365 In light of the foregoing, we find that China has not demonstrated that the measures are
justified under Article XX(d). Therefore, it is not necessary for the Panel to examine whether the
measures satisfy the requirements under the chapeau of Article XX.

C. TRIMS AGREEMENT

7.366 The complainants argue that the measures are in violation of Article2 of the TRIMs
Agreement, which prohibits the use of trade-related investment measures inconsistent with Articles
I11:4 and/or X1:1 of the GATT 1994,

7.367 China responds that because the measures are border measures, they fall outside of the scope
of Articles I11:4 and XI:1 of the GATT 1994 and consequently also outside the scope of the TRIMs
Agreement.

7.368 We recall our findings above at paragraph 7.272 that China has acted inconsistently with
Article 111:4 of the GATT 1994. We consider that these findings are sufficient for the resolution of
the dispute brought before us by the complainants. Consistent with previous panels which have faced
similar claims, in particular those on Canada — Autos and India — Autos®®, we also take the view that
bringing the measures into conformity with China's obligations pursuant to our findings under Article
I11:4 of GATT 1994 would also remove any inconsistency of those measures with the TRIMs
Agreement. We therefore exercise judicial economy in respect of the complainants' claims under the
TRIMs Agreement.

D. ARTICLE Il OF THE GATT 1994

7.369 We found in Section VI1I.B.1 that China's measures impose an internal charge inconsistently
with Article I11:2 of the GATT 1994,

%% The European Communities submits that China's position that no other aternatives are available to
achieve the objective under its tariff schedule is based on its mistaken belief that a mechanism such as one under
the measures is necessary for determining whether multiple shipments of parts and component are related to
each other through their common assembly into a motor vehicle (European Communities comments on China's
response to Panel question No. 296).

9 All three complainants have made their claims under Article 1(a) of the Illustrative List of the
TRIMs Agreement, and the European Communities and the United States have aso made claims under Article
2(a) of the lllustrative List. However, the United States clarified in response to a question from the Panel that
the United States was not pursuing its claim under Article 2(a) of the lllustrative List (United States response to
Panel question No. 165).

%0 Panel Report on Canada — Autos, para. 10.91 and Panel Report on India— Autos, para. 7.324.
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7.370 The complainants have made an alternative claim under Article Il of the GATT 1994 in the
event the Panel finds that the charge under the measures constitutes an ordinary customs duty. The
complainants submit that even if the charge were to be considered as an ordinary customs duty, the
charge is till in violation of Article I1:1(b) because it is imposed in excess of the concessions made
by China under the relevant tariff headings for auto parts of China's Schedule of Concessions. China
argues that the charge is an ordinary customs duty imposed in accordance with China's commitments
under its Schedule of Concessions.

7.371 In this section, we will examine the complainants' aternative claim under Articlell with
respect to the charge imposed under the measures on auto parts imported in multiple shipments for the
assembly of motor vehicles in China and characterized as motor vehicles based on the criteria
provided in the measures.®*

7.372 For the purpose of this consideration, we will first examine the multiple shipment aspect of
the measures, i.e. whether, under China's Schedule of Concessions, the tariff provisions for motor
vehicles include in their scope auto parts imported separately in multiple shipments that are found to
have the essential character of a motor vehicle based on their assembly into a motor vehicle. Then,
we will examine whether the criteria set out in the measures, mainly Articles 21 and 22 of
Decree 125, for the essentia character of a motor vehicle are compatible with China's concessions
under its Schedule of Concessions. In this regard, the criteria for the essentia character
determination, if applied to imported auto parts in a single shipment, can be considered as an element
that would make the charge under the measures fall within the scope of Article I1:1(b) of the GATT.

1 Treatment of auto partsunder China's Schedule CL11

7.373 China's Schedule of Concessionsin relevant part provides as follows:**

1 For the same reasons the Panel identified in Canada — Dairy, we note that the following elements
support our analysis of the complainants alternative claim: (i) al the complainants made an alternative claim under
Article Il of the GATT 1994; (ii) the complainants and China disagree on whether the measures are consistent with
Article Il of the GATT 1994 in the event the charge would fall within the scope of Article Il of the GATT 1994;
(iii) the precise borderline between Articles 111:2 and 11 of the GATT 1994 may not always be clear-cut; (iv) if our
finding under Article 111:2 would be reversed, the Appellate Body could be called upon to examine the claims
made under Article I1, which would require a complex factua assessment and the weighing of evidence submitted
by the parties to this dispute, an exercise which could go beyond the jurisdiction of the Appellate Body and make it
impossible for the DSB to provide recommendations and rulings on dl legal clams within the time-frame
prescribed by the DSU; (v) if the DSB adopts our findings on Article 111, the DSU's declared objectives of
"prompt settlement” of disputes (Article 3.3 of the DSU), of a "satisfactory settlement of the matter in
accordance with the rights and obligations under [the DSU] and the covered agreements’ (Article 3.4 of the
DSU), of "a positive solution to a dispute” (Article 3.7 of the DSU) and of "effective resolution of disputes to
the benefit of all Members' (Article 21.1), may be facilitated if the parties would have at their disposa the
Panel's examination of the matter under Article |1 of the GATT 1994.

%2 China submits that it is sufficient, for purposes of this proceeding, to assume that the tariff rate
applicable to motor vehicles is 25 per cent, and that the tariff rate applicable to parts and assemblies of motor
vehiclesis 10 per cent (Chinasfirst written submission, para. 15). The complainants submit that the final bound
rate for auto partsis 10 per cent, while it is generally 25 per cent for whole vehicles, and the 25 per cent charge
is effectively a payment of the 10 per cent bound parts rate plus an additional 15 per cent. In certain cases the
amount may be as much as 12 % times more, such as for the HS code 84099991 (parts for engines with an
output of greater than 180 hp), where the Schedule commits China to a bound rate of 2 per cent, but a 25 per
cent charge could be imposed if the measures apply (Part D.1 of the Factual Background Section jointly
submitted by the complainants; also Exhibit JE-2).
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Tariff headingsfor motor vehicles

Bound tariff rates

87.02 | Motor vehicles for the transport of ten or more persons, | Final bound rate of 25% ®*
including the driver

87.03 | Motor cars and other motor vehicles principally designed | Final bound rate of 25%
for the transport of persons, other than those under
heading 87.02, including station and racing cars

87.04 | Motor vehicles for the transport of goods Final bound rates of 6%, 15%,

20%, 25%

87.06 | Chassis fitted with engines, for the motor vehicles of | Fina bound rates of 10%, 20%
headings Nos. 8701 to 8705

87.07 | Bodies (including cabs), for the motor vehicles of | Fina bound rate of 10%
headings Nos. 8701 to 8705

87.08 | Parts and accessories of the motor vehicles of headings | Final bound rates of mostly
Nos. 8701 to 8705 10%>*

84.07 | Spark-ignition reciprocating or rotary internal combustion | Final bound rate of 10%°*
piston engines (Reciprocating piston engines of a kind
used for the propulsion of vehicles of Chapter 87)

84.08 | Compression-ignition internal combustion piston engines | Final bound rates of 5%, 5.4%%*
(diesel or semi-diesel engines) (Engines of akind used for
the propulsion of vehicles of Chapter 87)

7.374 China's Schedule of Concessions, as summarized in the table above with respect to the most

relevant tariff headings in this case, provides separate tariff headings for motor vehicles, intermediate
categories (so-called assemblies) of auto parts, and parts and components of motor vehicles: the tariff
rates applicable to auto parts and components and assemblies (10 per cent on average) are lower than
those applicable to complete motor vehicles (25 per cent on average). China's Schedule does not
contain any specific terms or qualifications concerning the tariff headings at issue. The complainants
claim that China's measures impose ordinary customs duties on imported auto parts in excess of those
set forth in China's Schedule inconsistently with the obligations under Articlell:1(a) and (b) of the
GATT 1994.

7.375

Article11:1 of the GATT in relevant part provides:

"(a

Each contracting party shall accord to the commerce of the other contracting

parties treatment no less favourable than that provided for in the appropriate Part of

the appropriate Schedule annexed to this Agreement.

(b)

The products described in Part | of the Schedule relating to any contracting

party, which are the products of territories of other contracting parties, shall, on their

3 |n Chinas Schedule CLII, a final bound tariff rate of 4 per cent is indicated in tariff heading
9802.1020 (Exhibit JE-2).
44 A final bound tariff rate of 15 per cent isindicated for tariff heading 8708.6020 and 25 per cent for
tariff headings 8708.9920 and 8708.9940.
&5 A final bound tariff rate of 8 per cent isindicated for tariff headings 8407.2100 and 8407.2900.

8% Also, for certain tariff headings and sub-headings, 9-25 per cent are indicated as bound rates at date
of accession.
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importation into the territory to which the Schedule relates, and subject to the terms,
conditions or qualifications set forth in that Schedule, be exempt from ordinary
customs duties in excess of those set forth and provided therein. Such products shall
also be exempt from all other duties or charges of any kind imposed on or in
connection with the importation in excess of those imposed on the date of this
Agreement or those directly and mandatorily required to be imposed thereafter by
legislation in force in the importing territory on that date.”

7.376 The ultimate question before us is therefore whether under the measures, imported auto parts
are subject to an ordinary customs duty in excess of China's concessions contained in the relevant
tariff headings of Chinas Schedule so as to violate the first sentence of Articlell:1(b), and
consequently Article I1:1(a) of the GATT 1994 for according less favourable treatment to imported
auto parts than China's concessions under China's Schedule.®”

2. Treatment of auto parts under China's measur es — multiple shipments

7.377 Under the measures, auto parts are classified and assessed at the tariff rates applicable to
motor vehicles once they are assembled into a motor vehicle in China and meet certain thresholds set
out in the measures, even if such auto parts are imported separately in multiple shipments.®® The
complainants argue that the measures are in violation of Articlell:1(b) of the GATT 1994 since they
impose on auto parts imports ordinary customs duties (25 per cent on average) that exceed China's
concessions for auto parts (10 per cent on average) under its Schedule. China argues that it must be
able to interpret the tariff headings for motor vehicles in a manner that gives them meaningful effect
and collect duties applicable to motor vehicles. Auto parts imported in multiple shipments therefore
must be counted together for the assessment of whether they have the essential character of a motor
vehicle. The question before us is therefore whether the tariff provisions for motor vehicles of
Chinas Schedule of Concessions are interpreted to include auto parts imported separately in multiple
shipments for domestic assembly, if such parts would have the essential character of a motor vehicle
had they been imported in a single shipment.®*

@ Interpretation of China's Schedule of Concessions

7.378 Pursuant to Article 3.2 of the DSU and following the approach adopted by panels and the
Appellate Body in previous cases™, we will interpret China's Schedule of Concessions in accordance
with the interpretive rules under the Vienna Convention.

(i) Ordinary meaning of the tariff term "motor vehicles'®*

7.379 As examined in Section VII.E concerning the parties claims with respect to CKD and SKD
kits, the ordinary meaning of "motor vehicles' is limited in providing guidance on the interpretation
of the tariff headings at issue: the dictionary definitions of the terms do not indicate whether the tariff
headings for motor vehicles are interpreted to include auto parts and components imported in multiple

87 Also see Panel Report on EC — Chicken Cuts (Brazil), paras. 7.54, 7.79-7.80, 7.87-7.94. We agree
with the interpretative task as framed by the Panel in EC — Chicken Cuts regarding a Member's commitment
contained in its Schedule of Concessions and consequently its obligations under Article 11:1 of the GATT 1994.

68 See paragraphs 7.67-7.69 above.

&9 As noted above in paragraph 7.371, we examine the essential character test under China's measures,
i.e. Article 21(2) and (3), in Section VI1.E below.

%0 See paragraph 7.652 below.

8! See paragraphs 7.653-7.657 below.
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shipments that can be considered as having the essential character of a motor vehicle had they been
imported altogether. Thus, we turn to the context of the tariff term "motor vehicles'.
(i)  Context®? for the tariff term "motor vehicles'

Other terms in the tariff headings for motor vehicles and other tariff headings in Chapter 87

7.380 The European Communities submits that when examined in the context of other termsin the
tariff headings for motor vehicles (87.02, 87.03 and 87.04)*° as well as other terms under the tariff
headings such as 87.06, 87.07, 84.07 and 84.08, there is nothing that supports the view that parts or
some parts for motor vehicles could be classified under the relevant headings covering complete
motor vehicles.®™ The European Communities submits that there is a very clear distinction between
the terms of the headings for complete motor vehicles, parts thereof and the intermediate categories
between motor vehicles and parts under Chapter 87 of China's Schedule®™ According to the
European Communities, there is nothing in the tariff headings for motor vehicles (e.g. 87.02-87.04) or
headings for parts (87.06-87.08, 84.07-84.09 and 85.03) that would even remotely suggest that auto
parts for complete motor vehicles should be classified under the tariff headings for motor vehicles.®®

7.381 China has not provided any direct counter arguments in this regard. Instead, China submits
that the context of GIR 2(a) is required in interpreting the term "motor vehicles' and that Explanatory
Note (VII) to GIR 2(a) provides further context.

7.382 The Panel observes that other terms under tariff headings 87.02, 87.03 and 87.04 describe the
purpose of vehicles falling under each heading, such as the transport of "persons" or "goods'. Nathing
in the terms of these headings suggests, however, that parts of complete motor vehicles are classified
under the same headings for motor vehicles. If anything, these terms appear to confine the scope of
the headings to complete motor vehicles, since parts and components of motor vehicles, by definition,
cannot perform the functions described under each heading such as transporting persons or goods.

Harmonized System®™’

Genera Interpretative Rules for the HS: relationship between GIRs 1 and 2

7.383 At the outset, we note that China's position concerning the interpretation of the tariff term
"motor vehicles' hinges upon the application of GIR 2(a) — namely, that GIR 2(a) alows parts
imported in multiple shipments and assembled later into a motor vehicle to be classified as a motor
vehicle if they have the essential character of a motor vehicle.

7.384 The complainants do not dispute the fact that the GIR is one of the rules comprising the HS
and thus could be in principle relevant to the interpretation of Chinas tariff schedule, but emphasize
that GIR 2(a) can be relevant only after applying GIR 1.%%

652 See paragraphs 7.662-7.667 below.

83 Although the European Communities has submitted that other terms in the relevant tariff headings
are relevant context for the term "motor vehicles', it has not provided specific arguments regarding other terms
in these headings to support its position that the meaning of motor vehicles as provided in China's concessions
does not include anything other than complete motor vehicles.

&% European Communities first written submission, para. 250.

% European Communities' second written submission, paras. 78-79.

%% European Communities' second written submission, paras. 81-89.

%7 See paragraphs 7.663-7.667.
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7.385 GIR 1 provides:

"The titles of Sections, Chapters and sub-Chapters are provided for ease of reference
only: for legal purposes, classification shall be determined according to the terms of
the headings and any relative Section or Chapter Notes and provided such headings or
Notes do not otherwise require, according to the following provisions.”

7.386 The Secretariat of the World Customs Organization ("WCO Secretariat")*® explains
that based on the language of GIR 1, al the rulesin GIR should be consulted when classifying articles
in the HS.® This means that GIR 2 must always be considered, in conjunction with GIR 1, provided
the headings and legal notes do not otherwise require. The WCO Secretariat further explains that
"provided the headings and legal notes do not otherwise require” means that a heading providing
specificaly for a collection of unassembled parts or an incomplete article would prevail by
application of GIR 1 because GIR 2 would not apply (that is, because such headings or Notes ...
otherwise require). The WCO Secretariat considers that tariff headings 87.06 and 87.07 would be
examples of such an understanding.

7.387 Further, according to the WCO Secretariat, this principle is expounded in Explanatory Note
(V)toGIR 1

“In provision (l11)(b), the expression "provided such headings or Notes do not
otherwise require" isintended to make it quite clear that the terms of the headings and
any relative Section or Chapter Notes are paramount, i.e., they are the first
consideration in determining classification. For example, in Chapter 31, the Notes
provide that certain headings relate only to particular goods. Consequently those

%% Reponses of the European Communities and Canada to Panel question No. 114; complainants
responses to Panel question No. 208. Canada's response to the Panel question No. 114 is based on a caveat that
GIR 2(a) is broadly relevant to the extent it may apply, in certain limited instances, within the HS to interpreting
China's Schedule and that GIR 2(a) is not context on its own, but can be taken into consideration after applying
GIR 1. Canada agrees that Members have the discretion to classify parts which have the essential character of
the finished good either as parts or as the finished good, in accordance with the rules of the HS, including GIR
2(a) (Canada's response to Panel question No. 208, also referring to its second written submission, footnote 77).
The European Communities submits that the overwhelming majority of tariff classification situations are
decided on the basis of GIR 1, which is the backbone of the application and interpretation of the HS and hence
the tariff schedules of most WTO Members such as China. The European Communitiesis of the view that there
is a clear hierarchy between the rules, and that if the classification can be determined according to the terms of
the headings and any relative Section and Chapter notes, other rules are simply not applicable. The European
Communities submits that the classification of auto parts can be determined on the basis of the terms of
headings. Thereisavery clear distinction between the terms of the headings for complete motor vehicles, parts
thereof and the intermediate categories between motor vehicles and parts. The United States submits that
China's measures are directly contrary to GIR 1, in particular because China under its measures classifies auto
parts as whole vehicles when the HS has headings specific to auto parts (United States second written
submission, para. 39).

89 | n these reports, our reference to the comments provided by the WCO means those provided by the
WCO Secretariat, not the WCO Members. To that extent, the Panel is not relying on or incorporating the WCO
Secretariat's comments as the official view of the WCO Members.

80 WCO's letter of 30 July 2007, page 1. The WCO Secretariat explains that the words "and...,
according to the following provisions' in GIR 1 requires that al the GIRs be consulted when classifying articles
inthe HS.
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headings cannot be extended to include goods which otherwise might fall there by
reason of the operation of Rule 2(b)".%*

7.388 The WCO Secretariat advises that although the application of the GIR is commonly explained
as sequential, to be precise, when classification is by GIRs 1 and 6, it does not mean that other GIRs
have not been consulted. Rather, it merely means that application of the text of GIR 1, in particular
the phrase, "provided such headings or Notes do not otherwise require," makes GIR 2 inapplicable.®®

7.389 The Pane first notes that the text of GIR 1 indicates that the Contracting Parties to the HS are
obliged to classify goods in accordance with the terms of the headings and any relevant Section or
Chapter Notes and according to the provisions following GIR 1 (i.e. GIRs 2-6), provided the relevant
tariff headings or Section or Chapter Notes do not otherwise require. Based on the ordinary meaning
of GIR 1, we consider that all the rules under the GIR, starting with GIR 1, are relevant for
classification of goods. This means, in our view, GIRs 2-6 should not be ignored simply because a
good can be classified by applying GIR 1. Such an understanding would render the existence of other
rules under the GIR and the phrase "and provided such headings or Notes do not otherwise require,
according to the following provisions' inutile. As commented by the WCO Secretariat and pointed
out by the complainants, classification should be based, first, on the terms of the headings, relevant
Section or Chapter Notes pursuant to GIR 1 and provided such headings or Notes do not otherwise
require, according to the provisions of GIRs 2-6.

7.390 The tariff headings concerned in the present case (87.02-87.05) do not have language that
would make GIR 2(a) irrelevant for the classification of auto parts under Chapter 87. We aso
observe that the Notes to Section XVII to which Chapter 87 belongs do not contain any requirements
that would restrict the Contracting Parties' reliance on other provisions in the GIR for classification.
Further, the General Explanatory Notes to Chapter 87 provide that "[a]n incomplete or unfinished
vehicle is classified as the corresponding complete or finished vehicle provided it has the essential
character of the latter (see Interpretative Rule 2(a))...".°® The explicit reference in the General
Explanatory Notes to the application of GIR (2)(a) shows that GIR 2(a) is applied, as necessary, for
the classification of goods under the tariff headingsin Chapter 87.

7.391 Accordingly, we find that both GIR 1 and GIR 2 can constitute part of the context for the
interpretation of the term "motor vehicles' in the present case. We will examine how these
interpretative rules under the HS are applied to the interpretation of the tariff term "motor vehicle",
bearing in mind that GIR 2(a) can only be applied in conjunction with GIR 1.

Application of GIR 2(a), in conjunction with GIR 1, to the tariff headings for "motor
vehicles'

7.392 Aswe have examined above, the terms of the tariff headings under Chapter 87 do not suggest
that the term "motor vehicles' must be interpreted to include auto parts imported in multiple

81 \WCO's letter of 30 July 2007, pages 1 and 2.

%2 The WCO Secretariat further comments that a classification opinion promulgated by the HS
Committee includes a statement of applicable GIRs, and the Committee now includes GIR 1 in every statement
of applicable GIRs (other Section or Chapter Notes are sometimes also cited).

%3 The General Explanatory Notes to Chapter 87 further provide some examples of incomplete or
unfinished vehicles that would be classified as the corresponding complete or finished vehicles by applying
GIR 2(a). These examples are (A) A motor vehicle, not yet fitted with the wheels or tyres and battery and (B) A
motor vehicle not equipped with its engine or with itsinterior fittings.

84 WCO Secretariat's letter of 20 June 2007, page 3.
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shipments for domestic assembly. Nor do the Notes to Section XV1I provide any guidance that would
support such an interpretation. We now turn to the principle of GIR 2(a).

7.393 GIR 2(a) provides:

"Any reference in a heading to an article shall be taken to include a reference to that
article incomplete or unfinished, provided that, as presented, the incomplete or
unfinished article has the essential character of the complete or finished article. It
shall aso be taken to include a reference to that article complete or finished (or
falling to be classified as complete or finished by virtue of this rule), presented
unassembled or disassembled." (emphasis added)

7.394 China submits that the interpretive rules of GIR 2(a) result in a continuum of circumstances
under which parts and components of an article will be classified as the complete article and that there
is no clear separation between tariff headings for a complete article and tariff headings for the parts
and components of that article. Relying on GIR 2(a), China submits that the importation, in multiple
shipments, of the parts necessary to assemble a complete motor vehicle is also the importation of a
motor vehicle, not the parts of a motor vehicle, provided that the imported parts, when assembled,
have the essential character of a motor vehicle.

7.395 In particular, China argues that the term "as presented” in GIR 2(a) alows customs authorities
to base a classification determination upon evidence that a shipment of parts and components is
related to other shipments of parts and components through their common assembly into a single
article.®® Chinais of the view that if the term "as presented" were limited to the contents of asingle
shipment, there would be no scope for the HS Contracting Parties to apply the principles of GIR 2(a)
to goods assembled from multiple shipments.

7.396 China considers that the term "as presented” in GIR 2(a) is, on its own, susceptible to
different interpretations when applied to unassembled or disassembled articles that are imported in
multiple shipments. However, the conclusion that the term "as presented” does not preclude the
application of GIR 2(a) to multiple shipments of parts and components arises as a nhecessary
implication of the interpretation of the HS Committee Decision adopted in 1995.°° China considers
that in finding that the situations in paragraph 10 of the HS Committee Decision are applications of
GIR 2(a) to be determined by each country in accordance with its national laws and regulations, the
HS Committee must have considered that the term "as presented” does not preclude these applications
of GIR 2(a).%" The fact that the HS Committee has found that members of the HS may apply the

%3 China's second written submission, paras. 34, 38, Chinal's response to Panel question No. 110.

8¢ China's response to Panel question No. 210(a). China submits that "both of the circumstances
referred to in paragraph 10 of the HS Committee Decision necessarily entail an application of GIR 2(a) to
classify parts and components that arrive in more than one shipment.” The HS Committee decision referred to
by Chinais "Decision of the Harmonized System Committee, HSC 39.235 (HSC/15), Interpretation of General
Interpretative Rule 2(a) (Annex 1J/7 to Doc. 39.600 E (HSC/16/Nov. 95)" as provided in Exhibit CHI-29.
Paragraph 10 of this decision states:

"10. The [HS] Committee decided, by 12 votes to none, to include the Nomenclature
Committee's decision in its Report. Thus, the Committee decided that the questions of split
consignments and the classification of goods assembled from elements originating in or
arriving from different countries are matters to be settled by each country in accordance with
its own national regulations."

87 China's response to Panel question No. 210(a).
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principle of GIR 2(a) to goods assembled from multiple shipments can only mean that the term "as
presented” is not limited to a single shipment.

7.397 China submits that the HS Committee has interpreted GIR 2(a) specificaly as it pertains to
"the classification of goods assembled from elements originating in or arriving from different
countries."®® Given the interpretation adopted by the WCO, "as presented" should therefore be read
to include "as presented in a customs declaration or other documentary evidence," or "as presented in

light of the facts and circumstances surrounding the import transaction".®®

7.398 The European Communities submits that when goods are classified in the HS, it is aways
done on the basis of the objective characteristics of the product at the time of importation, that is, as
imported and presented to customs on a shipment-by-shipment basis.”® According to the European
Communities, the intentions of the importer and differing duty rates are irrelevant.

7.399 Because there is no ambiguity on where complete vehicles, intermediate products and parts of
complete vehicles should be classified under Chinas tariff schedule, the European Communities
argues that the other rules, in particular GIR 2(a), on which China bases its entire defence strategy are
simply not applicable at the level of the tariff headings and without considering a very specific
shipment as presented to customs at the border.®”* Specifically, the European Communities contends
that GIR 2(a) is of extremely limited relevance for the present case, and recourse to GIR 2(a) can only
be relevant in very specific individual cases "as presented” to customs where a given incomplete or
unfinished article as presented to customs appears to have the essential character of the complete
article, and not at the level of China's tariff schedules generally as China submits.®? Further, the
General Notes to Chapter 87 contain a specific application of GIR 2(a) in the context of Chapter 87 (a
"lex specialis’), namely the two examples provided therein.”® The European Communities considers
Chinds interpretation of GIR 2(a) concerning multiple shipments and essential character of a motor
vehicle as an unprecedented reading of GIR 2(a).5

7.400 Regarding the term "as presented" in GIR 2(a), the European Communities submits that
Chinas position amounts to nothing less than tariff classification at will and that there is no basis for
the interpretation advanced by China.®”® The European Communitiesis of the view that the words "as

88 China's response to Panel question. No. 110.

89 China's second written submission, para. 41; China's responses to Panel question Nos. 110, 112.
China submits that the HS Committee Decision fals within the scope of Article 31(3)(a) of the Vienna
Convention — namely the scope of "any subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions'. We understand that this is related to Chinas view that the WCO
has adopted the HS Committee's interpretation of GIR 2(a), including paragraph 10, pursuant to Articles 7 and 8
of the HS Convention.

670 European Communities' second written submission, para. 73. The European Communities submits
that all parties and third parties to the dispute, except for China, who have submitted their arguments on
Articlell of the GATT 1994 share this view. The European Communities also refers to the Appellate Body's
statement in EC — Chicken Cuts that "[w]e agree with the Panel that, in characterizing a product for purposes of
tariff classification, it is necessary to look exclusively at the 'objective characteristics of the product in question
when presented for classification at the border” (Appellate Body Report on EC — Chicken Cuts, para. 246).

671 European Communities second written submission, paras. 90, 94.

672 Eyropean Communities' second written submission, para. 94.

6% European Communities second written submission, paras. 95, 96; and responses to Panel question
Nos. 115, 139.

6% European Communities' second written submission, para. 98.

67 European Communities' second written submission, paras. 100, 104.
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presented” mean literally what they say and are merely a reflection of the basic principle®™® behind
customs classification.®”” In the European Communities opinion, it is clear from the ordinary
meaning of the words and the reply from the WCO Secretariat that the concept does not and cannot
cover "severa moments' and "several places’, which are necessary preconditions for Chinas
position.®”® According to the European Communities, China's interpretation of GIR 2(a) renders the
good "as presented” to mean, not the good presented to Customs, but the good that will be later
manufactured in the customs territory on the basis of elements that are imported at different times, in
different places and from different countries.®”

7.401 Furthermore, the European Communities argues that the HS Committee Decision referred to
by China does not support an interpretation that it allows the Members to apply the principle of GIR
2(a) to multiple shipments of parts and components, when the words "multiple shipments' do not
even appear in the concerned Decision.®® According to the European Communities, the situations™*
referred to in the Decision are inter-related and concern trade facilitation issues in the context of some
very large goods or goods that are otherwise difficult to transport and where in some instances the
manufacture has been completed in two or more different countries and where the shipping of the
good into its final destination needs to be split into two or more consignments,®*

7.402 The United States submits that both importers and customs authorities are legally obligated
to classify imported merchandise pursuant to GIR 2(a) when applicable to importations of incomplete,
unfinished, unassembled, or disassembled goods.®®* Furthermore, for the purposes of GIR 2(a), "as
presented” refers to the condition of the good at the time of its importation.®* The United States
interprets the term "as presented" as explicitly precluding the application of GIR 2(a) to shipments of
goods that are not imported together.®®*® As the legal basis for its position, the United States submits
the following four grounds: (i) the obligation under the HS Convention to apply GIR 1 and the
relevant Section and Chapter Notes, which requires the Contracting Parties to the HS to base
classification on the physical condition of the good, and not what processes the good will
subsequently undergo; (ii) the plain meaning of "as presented"; (iii) the fact that "as presented"

67 The European Communities refers to the basic principle of tariff classification that goods are
classified on the basis of the objective characteristics of the product at the time of importation, as imported and
presented to Customs on a shipment-by-shipment basis. The European Communities also emphasizes that the
Appellate Body has confirmed this (European Communities' response to Panel question No. 210(b), citing the
Appellate Body Report on EC — Chicken Cuts, para. 246). According to the European Communities, the notion
of multiple shipments of product goes directly against this formulation of the Appellate Body as multiple
shipments denotes several products that are presented to customs at different times and at different places.

¢ European Communities' second written submission, paras. 109, 110.

678 European Communities response to Panel question No. 210(b).

67 European Communities' second written submission, para. 111.

%80 Eyropean Communities' second written submission, para. 105.

%! The situations here refer to "split consignments' and "the classification of goods assembled from
elements originating in or arriving from different countries’. See paragraph 7.425 below for the text of
paragraph 10 of the HS Committee Decision concerned.

%82 Eyropean Communities second written submission, paras. 105-107, response to Panel question
No. 138.

%83 United States response to Panel question No. 224. The United States submits that in applying
GIR 2(a), customs officials can see the entire article at the time of entry and that if an article is not classifiable
by GIR 2(a), then GIR 1 requires the separate classification of the components (United States response to Panel
question No. 112).

4 United States response to Panel question No. 110. The United States submits that under US
customs law, it iswell settled that classification is based on the condition of goods at the time of importation.

%5 United States response to Panel question No. 210(b).
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replaced "as imported,” and is intended to have the same meaning; and (iv) the object and purpose of
the HS Convention of ensuring consistency of import and export statistics and of facilitating trade.®®®

7.403 The United States argues that the HS Committee Decision does not address the questions of
multiple shipments and the phrase "as presented".®®” Rather, paragraph 10 of the discussion by the HS
Committee was about the treatment of split consignments and the treatment of goods for origin
purposes, not about the interpretation or application of GIR 2(a).%®

7.404 The United States also elaborates that as the decision was only reflected in the report of the
Committee and no amendments were made to the Explanatory Notes nor was a classification adopted,
paragraph 10 has little weight. Moreover, the United States submits that the HS Committee Decision
does not mean that a member customs administration can abrogate the requirements of the GIR by
regulation at the domestic level.*®

7.405 Canada is of the view that GIR 2(a) permits customs authorities to determine whether a
good, based upon its state as it arrives at the border, has the essential character of a finished
product.*® According to Canada, this involves elements such as visual inspection, reference to
documents, and if necessary further testing or analysis (based upon the state of the good as it passes
the border). Canada submits that the term "as presented” in GIR 2(a) means that the assessment of
whether an incomplete or unfinished article has the "essential character" of the complete or finished
article must be made based on the objective characteristics of that article, and solely that article, in the
stateit is presented to customs officials at the border (i.e. the "snapshot").®! No consideration is to be
given to separate consignments arriving at different times, end-use or value of the article, but smply
to objective characteristics of the product as presented at the border.**

7.406 Recdlling that the interpretative weight to be given to the HS Committee Decision in
interpreting China's WTO commitments is affected by its legal nature, its temporal relation to the
conclusion of China's accession, and the awareness Members had of that statement, Canada submits
that the HS Committee Decision at issue is irrelevant for the following reasons®®: (i) no reference is
made to split shipments in the Explanatory Notes to GIR 2(a) and the Nomenclature Committee that

developed GIR 2(a) specifically considered and rejected the inclusion of the concept of split shipment

%8 United States response to Panel question No. 210(b).

%7 United States comments on China's response to Panel question No. 110; comments on China's
response to Panel question No. 210(c).

8 United States comments on China's response to Panel question 215(b). The United States also
submits that the HS Committee Decision removed the reference to "simple assembly” from the Explanatory
Notes to GIR 2(a) and that as an explanatory note can neither expand nor restrict the terms of the HS, US
Customs believes that the interpretation of GIR 2(a) has been unaffected (United States response to Panel
guestion No. 112).

%9 United States comment on China's response to Panel question No. 110, response to Panel question
No. 210(c).

6% Canadals responses to Panel question Nos. 139, 224.

89! Canada's response to Panel question No. 110, aso referring to the Appellate Body's statement in EC
— Chicken Cuts. Canada submits in the context of the term "on their importation” in Article11:1(b) that "the
ordinary meaning of 'on their importation’ in Article 11:1(b), read in the context of Articles|, Ill and X1, and as
evinced by Member practice, demonstrates clearly that ordinary customs duties must be imposed based upon the
state of a product as presented at the border" (Canada's second written submission, para. 17).

892 Canada considers that it is unnecessary for the Panel to decide all the precise situationsin which the
term "as presented” in the HS may apply to certain shipments of multiple goods (Canadas response to Panel
question No. 210(b)). In Canadas view, that would be a matter for the WCO, not the WTO.

6% Canada's second written submission, para. 59 and its footnotes (including footnote 67, citing the
Appellate Body Report on EC — Chicken Cuts, para. 291).
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in that rule; (ii) the practice on which the comment was based related specifically to a handful of
products (principally machinery) imported in separate shipments as one product, and did not include
motor vehicles or their parts; (iii) parts used for the manufacturing process and shipped separately
were specifically not intended to be covered by GIR 2(a); and (iv) at the time of China's accession,
there was no established practice among Members to apply this decision to multiple shipments.

7.407 Concerning the circumstances in which a need for customs authorities to apply the principle
of GIR 2(a) arises, the WCO Secretariat is of the view that GIR 2(a) should always be applied when
the following three conditions are met:

1 the entry under consideration is presented incomplete, unfinished, unassembled or
disassembled;
2. as presented, it has the essential character of the complete or finished article; and

3. the heading and Legal Notes of the HS do not otherwise provide for the entry.®*

7.408 The WCO Secretariat explains that the term "as presented” in GIR 2(a) could be understood
to mean the moment at which the goods are presented to Customs or other officials with a view to
classifying the goods concerned in the customs tariff or in the trade statistics nomenclature. The
WCO Secretariat adds that the HS is silent on "as presented" and the HS Committee has not
considered its meaning except in the context of the issue of split consignments.*®

7409 The WCO Secretariat replies that during the HS Committee discussions at issue, the
Committee reaffirmed its earlier decision®® that the possible treatment of split consignments as a
single entity for purposes of GIR 2(a) was a matter to be handled exclusively at the discretion of each
individual administration, taking into account national laws and regulations. This decision was never
codified in legal or Explanatory Note texts, although it was informally noted by the Committee from
time to time. The WCO Secretariat notes that, based on the Secretariat's experience, national
regulations and laws appear to differ with respect to the applicability of GIR 2(a) to split
consignments. The WCO Secretariat also notes that it would expect that those administrations which
permit such consolidation of entries would consider requests for that treatment on a case-by-case
basis, applying standards set forth in national laws and regulations.

7.410 Furthermore, decisions of the HS Committee, including the Explanatory Notes and any
amendments thereto, are not binding pursuant to Article 3.1(a) of the HS Convention.*®’ Rather, the
Contracting Parties to the HS are requested to inform the Secretariat in case they are not able to
implement any decision by the HS Committee, and the Secretariat has not received such a notification
with respect to the decision at hand. Regardiess, the nature of the commitments posed by the
Explanatory Notes, classification opinions and other advice rendered by the Committee, even when

8% \WCO's letter of 30 July 2007, page 2.

6% The WCO Secretariat is of the view that "split consignments", athough not formally defined, is
widely used to describe a range of trading practice and would be identified with the situation where parts to be
assembled into a complete article arrive separately in multiple shipments, including those arriving at different
times, in different ports and from different places of origin.

8% Reported in paragraph 81 of Doc. 11.000, NC/11/Oct. 63.

7 The WCO Secretariat explains that Article 3 of the HS Convention obligates Contracting Parties to
use the GIR, Legal Notes and texts of the headings and subheadings in their national nomenclatures, along with
the relevant numerical codes (WCO's letter of 20 June 2007, page 3). The WCO Secretariat points out that
decisions of the HS Committee, including the Explanatory Notes and any amendments thereto, are not binding
under Article 3.1(a) of the Convention (WCO's letter of 20 June 2007, page 4).
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specifically approved by the Council pursuant to Article 8 of the HS Convention, is in the nature of
advisory rather than conventional .%®

"As presented” — ordinary meaning

7.411 The Panel notes that China has focused its arguments concerning the interpretation of the
term "motor vehicles', in particular whether it includes in its scope auto parts imported in multiple
shipments, on the meaning of "as presented"®® in GIR 2(a). In this regard, the parties do not dispute
that GIR 2(a) is applied when customs authorities need to determine whether parts and components of
a complete good, imported and presented in a single shipment, have the essential character of the
complete good.” The parties, however, do dispute whether GIR 2(a) also applies to parts and
components imported in multiple shipments, presented to customs officials separately and assembled
to a complete good in the importing country. The issue before us is therefore whether the term "as
presented" in GIR 2(a) includes, as argued by China, the situation where parts are imported in
multiple shipments and presented to customs authorities separately.

7.412 The plain meaning of the term "as presented" denotes a temporal meaning, i.e. the moment
when a good is presented to the customs authority: the word "as" can be defined as "B. rel. adverb or
conjunction 11 Of time or place. ... 8. At or during the time that; when, while; whenever."™, and the
word "present” as "verb. | Make present, bring into the presence of. 6. verb trans. a. Put before the
eyes of someone; offer to sight or view; show, exhibit, display"."?> When these definitions are
combined, we understand the term "as presented” to mean "when something is offered for the eyes of
someone, offered to sight or view". In the absence of any other modifying words, "as presented” in
the context of GIR 2(a) thus appears to point to the moment when goods are offered to customs
authorities for examination, without necessarily encompassing situations where parts and components
of a good are offered at different times for observation or examination and later assembled together
into a complete good.

6% \WCO Secretariat's letter of 20 June 2007, page 3.

6% The Panel notes that the term "as presented” appears in the first sentence of GIR 2(a), whereas the
second sentence has the word "presented”. We understand for the purpose of this dispute that the parties’ use of
the term "as presented” in their discussion of GIR 2(a) refers to both "as presented” and "presented” in the first
and second sentences of GIR 2(a). The parties agree that "as presented” in the first sentence in GIR 2(a) has the
same meaning as "presented” referred to in the second sentence of GIR 2(a) (Parties' responses to Pandl question
No. 218).

"™ Canada submits that “[tlhe only feature of the Measures that could be accepted customs
classification is the classification of parts as a complete vehicle where those parts, contained in a single
shipment, have the vast mgjority of necessary parts, and thus have the essential character of a whole vehiclein
accordance with GIR 2(a)" (Canadas second written submission, para. 55). See also the responses of the
European Communities and the United States to Panel question Nos. 113, 129.

Furthermore, the Panel notes the cases in which the complainants customs authorities have also relied
on the principle of GIR 2(a) in classifying parts and components of a complete good imported in a single
shipment: see Chinasfirst written submission, paras. 102-103 and footnote 74, citing Exhibits CHI-19, 20, 21.

! ghorter Oxford English Dictionary, 2002 (5™ edition), Volume 1, page 126. The Panel recognizes
that the word "as" has an extensive list of dictionary meanings. However, none of the definitions other than the
highlighted above seems to make sense when considered in conjunction with "presented" as used in GIR 2(a) for
the phrase "as presented”.

702 ghorter Oxford English Dictionary, 2002 (5" edition), Volume 2, page 2332.
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7.413 We aso note that, as the United States explains’®, the term "as presented” was a replacement
for the term "imported" in GIR 2(a) to the CCCN (i.e. a nomenclature preceding the HS) to align it
with the French word "présenté" and was intended to cover not only "import" but also "export" trade
statistics. Furthermore, in aletter provided by the Nomenclature Directorate in response to a question
from one of the signatories to the HS concerning the scope of the term "presented” in the text of
GIR 2(a), the Director of the CCC (the immediate precursor to the WCO) states that the editorial
amendment of replacing the word "imported" with "presented" was adopted to make it clear that
GIR 2(a) appliesto agiven article in the state in which it is presented for customs clearance.”

7.414 We consider that if the term "as presented”, in the sense of "as imported”, was intended to
broadly cover parts and components imported and presented at different times so long as they would
eventually be assembled together into a complete good in the importing Member's territory, the
drafters would not have included the term "as presented" in the text of GIR 2(a). In other words,
given that the ordinary meaning of the term "as presented”" denotes a tempora meaning: the moment
when a good is presented, if the drafters had intended the scope of the term to be broader than this
ordinary meaning, they would have either excluded the term connoting such an obvious temporal
meaning from the text of GIR 2(a) or been more specific about the scope of the term.

7.415 Therefore, the ordinary meaning of the term "as presented”, considered together with the
context in which the term was introduced into GIR 2(a) by the CCC, supports the view that its scope
islimited to the specific moment when goods are presented to the customs authority for classification.
We consider that this interpretation is also in line with the basic principle of classification as observed
by the Appellate Body in EC — Chicken Cuts, i.e. goods must be classified based exclusively on their
objective characteristics, which refer to their condition as they are presented to customs authorities at
the time of importation.’®

"As presented” — the HS Committee Decision

7.416 China, however, argues that the interpretation of "as presented” should be read in light of the
HS Committee Decision 1995 concerning the interpretation of GIR 2(a)"®, in particular paragraph 10
of the Decision.

7.417 We will commence our analysis with the parties' contentions on the interpretative weight to
be given to the HS Committee Decision in the interpretation of China's Schedule of Concessions.

Interpretive weight to be given to the HS Committee Decision

7.418 The complainants submit that the HS Committee Decision at issue is not binding on the
contracting parties of the HS and that decisions that do not reflect a consensus of the WCO
membership must be accorded less weight in the interpretative hierarchy of the HS, after the GIR,
Section and Chapter Notes and Explanatory Notes.””

% The United States refers to the Decisions of the Nomenclature Committee in 1979 and a "Letter
from Nomenclature and Classification Directorate’ dated 2 October 1989 (United States comment on China's
response to Panel question No. 110, citing Exhibit US-1, which is also the same document as that provided in
Exhibit CDA-15).

" Exhibit US-1 and Exhibit CDA-15, page 2.

%5 Appellate Body Report on EC — Chicken Cuts, para. 246.

7% HSC/16/Nov.95, DOC.39.600 (Exhibit CHI-29).

7 Complainants responses to Panel question Nos. 110, 111; United States comment on China's
response to Panel question No. 110.
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7.419 Chinais of the view that the Decision is relevant to the Panel's assessment of how the GIR
affects the interpretation of China's tariff provisions for motor vehicles.® China bases its argument,
first, on the Appellate Body's finding that interpretations of the GIR adopted by the HS Committee
and the WCO are relevant to a panel's assessment of how the GIR affects the interpretation of a
Member's Schedule of Concessions and, second, on the fact that the HS Committee Decision at issue
was adopted by the HS Committee and, as such, can be deemed to be approved by the WCO if no
member objects to its adoption under Article 8 of the HS Convention. "

The European Communities submits that the HS Committee decided to include the Nomenclature
Committeg's decision relating to "split consignments" into its report, as a completely separate issue from
"assembly”. However, GIR 2(a) has not been amended in any way pursuant to the discussion in the Committee.
Thus, the European Communities is of the view that China's submission that the Decision would somehow
affect the "as presented” criterion under GIR 2(a) in the context of split consignments is entirely without merit.
(European Communities' response to Panel question No. 111). According to the United States, decisions of this
committee are considered advice and guides to the interpretation of the HS and that the US Customs considers
that these decisions often provide valuable insight into how the HS Committee views certain provisions and that
Decisions of the [HS Committee] that are merely given in the report should be given little weight (United States
response to Panel question No. 111). Canada is also of the view that decisions that do not reflect a consensus
of the WCO membership, including the HS Committee Decisions, must be accorded less weight in the
interpretative hierarchy of the HS, after the GIR, Section and Chapter Notes and Explanatory Notes. Canada
notes however that although Explanatory Notes have less probative value than Chapter Notes, the Appellate
Body has not indicated that WTO Members, in applying duties under their Schedules, have the discretion to
ignore the Explanatory Notes (Canada's second written submission, para. 42, footnote 36, also referring to its
response to Panel question No. 111). Canada points out that panels or the Appellate Body did not give the same
weight to the HS Committee Decisions as to the Explanatory Notes in their analysis (Canada's second written
submission, footnote 36).

%8 China also submits that the nature of the interpretation that the WCO has adopted is not one that
would "bind" members of the WCO, in the sense that it would compel them to reach a specific classification
determination on the facts of particular cases. Rather, the significance of the WCO's interpretation, as pertinent
to this dispute, is that the term "as presented" does not preclude the application of GIR 2(a) to multiple
shipments of parts and components, whether or not a particular WCO member chooses to apply GIR 2(a) in this
manner (China's second written submission, para. 43 and footnote 22).

™ China's second written submission, para. 43. China first submits that the question of whether the
decision of the HS Committee is formally binding on the WCO members is not relevant to the present dispute.
In finding that the application of GIR 2(a) to multiple shipments is a matter to be resolved under national laws
and regulations, the WCO has necessarily interpreted GIR 2(a) as containing no prohibition on this particular
application of the rules, and has found that this application of the rule is not otherwise consistent with the HS.
The fact that the WCO Secretariat has received no notification from WCO members concerning their inability to
implement the HS Committee decision simply confirms that this decision has not proven to be particularly
controversia or detrimental to the operation of the HS (Chinas response to Panel question No. 210(c)).

Article 8 of the HS Convention in relevant parts provides as follows:

"Article 8
Role of the Council

2. The Explanatory Notes, Classification Opinions, other advice on the interpretation of
the Harmonized System and recommendations to secure uniformity in the interpretation and
application of the Harmonized System, prepared during a session of the Harmonized System
Committee under the provisions of paragraph 1 of Article 7, shal be deemed to be approved
by the Council, if not later than the end of the second month following the month during
which that session was closed, no Contracting Party to this Convention has notified the
Secretary General that it requests that such matter be referred to the Council "
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7.420 The Panel notes that the parties do not dispute that the concerned HS Committee Decision is
not binding on the HS Contracting Parties within the meaning of Article 3.1 of the HS Convention,
which is an exclusive provision setting out the obligations of the Contracting Parties. At the same
time, as pointed out by China and referred to by the WCO Secretariat, materials such as Explanatory
Notes or other advice prepared as guides to the interpretation of the HS are deemed to be approved by
the WCO if no Contracting Party to the HS notifies the Secretary General of its request that such
matter be referred to the Council.”™® Even so, this means, according to the response from the WCO
Secretariat, that the commitments posed by Explanatory Notes, Classification Opinions and other
advice rendered by the Committee, even when specificaly approved by the Council pursuant to
Article 8 of the HS Convention, are advisory rather than conventional in nature.”*

7.421 Under Article3.1 of the HS Convention, classification rules binding on the Contracting
Parties to the HS are the GIR, Section and Chapter Notes, and texts of the headings and subheadings.
Therefore, other materials such as Explanatory Notes and Classification Opinions and other advice
from the HS Committee are not binding on the HS Contracting Parties. In light of this, we agree with
the complainants that the HS Committee Decision, in particular parts of the Decision that have not
been codified into legal texts of the HS or Explanatory Notes to the HS, do not afford the same
evidentiary weight as the GIR itself or the HS Committee Decisions that have been codified into lega
texts or Explanatory Notes.”™ The Appellate Body also stated in EC — Chicken Cuts that the Chapter

Article 7, in turn, providesin relevant part:

"Article 7
Functions of the Committee
The Harmonized System Committee, having regard to the provisions of Article 8, shall have
the following functions:

(b) to prepare Explanatory Notes, Classification Opinions or other advice as guides to
the interpretation of the Harmonized System;"

"9 The WCO Secretariat advises that it has not received any such notification. The United States
submits that it is not surprising that the WCO Secretariat has not received notification that a Contracting Party
has not been able to implement the second "decision”, since that second decision is not one that could be
implemented by the Contracting Parties as it was not a decision but a statement that these matters were not
within the purview of the HS (United States response to Panel question No. 210(c)).

" WCO Secretariat's letter of 20 June 2007, page 3. Based on the text of the provisions of the HS
Convention and the explanation from the WCO Secretariat, the Panel understands that the Contracting Parties to
the HS are obliged to respect only the HS legal texts, which consist of the GIR, Legal Notes (Section, Chapter
and subheading Notes) and texts of the headings and subheadings. The rest of the materias, such as
Explanatory Notes, Classification Opinions and other advice rendered by the Committee, even when they are
approved by the Council pursuant to Article 8 of the HS Convention, are advisory rather than conventional .

2 See footnote 707 for the complainants' statements in this regard. For example, the Panel observes
that the part of the HS Committee Decision that GIR 2(a) should imply a certain range of expected assembly
operations was embodied in Explanatory Note (VII) to GIR 2(a). In this connection, the WCO Secretariat
explains that as a result of discussions on GIR 2(a) in the HS Committee, Explanatory Note (VII), first
paragraph, was amended to the current text (WCO letter of 20 June 2007, page 5). On the other hand, paragraph
10 of the HS Committee Decision was never codified in legal or Explanatory Note texts, although according to
the WCO Secretariat, the possible treatment of "split consignments' as a single entity (the first question) as
mentioned in paragraph 10 of the HS Committee Decision was informally noted from time to time by the
Committee.
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Notes to the HS, which are binding, may have greater probative value than the Explanatory Notes to
the HS, which are not binding.™?

7.422 However, regardless of the exact interpretative weight to be given to the HS Committee
Decision at issue, the Contracting Parties can refer to such a decision at the very least as guidance to
the interpretation of the HS. The United States itself has also stated that its national customs
regulations on split consignments is consistent with paragraph 10 of this HS Committee Decision.”
If one of the issuesincluded in the same provision of the HS Committee Decision can be consulted by
the HS Contracting Parties, in our view, it should also be the case for the other issues contained in that
provision. The European Communities and Canada do not contest either that the Decision can serve
the Contracting Parties at least as guidance on relevant issues. We find support for our view in the
Appellate Body's statement in EC — Chicken Cuts that the probative value of a Note, either Chapter
Note 7012 Explanatory Note, will also depend on how relevant it is to the interpretative question at
issue.

7.423 Furthermore, concerning the HS Committee decisions, as China argues, the Appellate Body in
EC — Computer Equipment states: "[i]n interpreting the tariff concessions in [the European
Communities' Schedule in that caseg], decisions of the WCO may be relevant; and, therefore, they
should have been examined by the Panel".”® Following the Appellate Body's guidance, the Panel in
EC — Chicken Cuts considered that decisions of the HS Committee of the WCO, even if not binding,
could well be a useful source of information on the subsequent practice of WTO Members, a large
proportion of whom are signatories to the HS Convention and, thus, are members of the HS
Committee.”” In light of our considerations above, we will now examine whether the HS Committee
Decision concerned could provide guidance on the interpretation of GIR 2(a).

The HS Committee Decision® and the interpretation of "as presented” in
GIR2(a)

7.424 We now turn to the substantive relevance of the HS Committee Decision to the interpretation
of GIR 2(a) as argued by China.

7.425 The HS Committee Decision in relevant part provides as follows:

"9, The Chairman then invited the Committee to rule on whether the present
Report should include the decision™ previously taken by the Nomenclature

3 Appellate Body Report on EC — Chicken Cuts, para. 224. The Appellate Body further statesin a
footnote to the same paragraph:

"The probative value of a Note will, however, also depend on how relevant it is to the
interpretative question at issue; as aresult, it cannot be excluded that an Explanatory Note that
directly addresses a given interpretative question will more probative than a Chapter Note that
does not relate specificaly to that interpretative question” (footnote 432 to para. 224).

14 United States' response to Panel question No. 224. Also see footnote 707 above.

% See footnote 713 above.

18 Appellate Body Report on EC — Computer Equipment, para. 90.

"7 panel Report on EC — Chicken Cuts, para. 7.298.

18 See footnote 666.

9 At the request of the Panel, the WCO Secretariat provided a copy of this decision as an attachment
toitsletter of 30 July 2007. Paragraph 81 of Doc. 11.000 provides:
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Committee as set out in paragraph 81 of Doc. 11.000 (NC/11/Oct. 63 — Report) and
reproduced in paragraph 28 of Doc. 39.235.

10. The Committee decided, by 12 votes to none, to include the Nomenclature
Committee's decision in its Report. Thus, the Committee decided that the questions
of split consignments® and the classification of goods assembled from elements
originating in or arriving from different countries are matters to be settled by each
country in accordance with its own national regulations."** (emphasis added)

7.426 Paragraph 10 of the HS Committee Decision thus refers to two specific questions — "split
consignments’ and "the classification of goods assembled from elements originating in or arriving
from different countries'. It states that these two questions are matters to be settled by each country
in accordance with its own national regulations.

7.427 China submits that the second question in paragraph 10, namely "the classification of goods
assembled from elements originating in or arriving from different countries," pertains to "as
presented” in GIR 2(a) and multiple shipments. Since paragraph 10 provides that thisis a matter to be

"It was further agreed that the questions of split consignments and the classification of goods
assembled from elements originating in or arriving from different countries are matters to be
settled by each country in accordance with its own national regulations.”

Doc. 11.000 (NC/11/Oct. 63 — Report) is a Report by the Nomenclature Committee on the issue of
"articles imported unassembled or disassembled” in connection with the Draft Interpretative Rule on the
classification of articlesimported unassembled or disassembled.

2 The WCO Secretariat explains that concepts such as "consignments' and "shipments' do not have
conventional status in the HS, and therefore there are no official interpretation for those concepts (WCO letter of
30 July 2007, page 5).

2! The Decision provides in other relevant parts:

"6. Severa delegates pointed out that Rule 2(a) was of key importance for the Rules of
Origin, since it determined the classification of articles presented unassembled or
disassembled hence the Explanatory Note to that Rule should be examined in the light of its
impact on the Rules of Origin. However, this view was not shared by several other delegates
who felt that the Rules of Origin had nothing to do with the Genera Interpretative Rules
which provided solely for the classification of goods in the Harmonized System.

7. The Chairman drew the Committee's attention to the questions of split consignments
and the classification of goods assembled from elements originating in, or arriving from,
different countries.

8. In this Connection, one delegate said that he favoured an internationa regulation to
deal with split consignments, whereas other delegates felt that the problem had to be resolved
in Members own national regulations, in accordance with the decision taken by the
Nomenclature Committee when drafting General Interpretative Rule 2(a) and its Explanatory
Rules.

11. Finally, the Committee instructed the Secretariat to undertake an additional study on
the interpretation of General Interpretative Rule 2(a) and to prepare a corresponding draft
Explanatory Note, taking account of the comments by delegates in the meeting. Mr. Kusahara
pointed out that the legal text of General Interpretative Rule 2(a) was open to different
interpretations."
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settled by each country, China arguesthat it is alowed to apply GIR 2(a) to partsimported in multiple
shipments.

7.428 The complainants contend that this second phrase in paragraph 10 concerns rules of origin
and that China has not proved its claim that it pertains to the issue of "as presented” in GIR 2(a).

7.429 The European Communities submits that the classification of goods assembled from
elements originating in or arriving from different countries refers to rules of origin as clarified by the
WCO Secretariat.’*

7.430 According to the United States, China's position concerning the phrase "the classification of
goods assembled from elements originating in or arriving from different countries" is mere conjecture
since paragraph 10 of the Decision does not include a definition of this phrase and China has not
identified any other documents that would support its interpretation. The United States considers that
the WCO Secretariat's response to a question from the Panel " supports the United States' view that
the second phrase’ in paragraph 10 of the Decision is referring to origin and not classification and
that the question of multiple origin is not addressed by GIR 2(a).’*

7.431 Canada submits that the phrase "the classification of goods assembled from elements
originating in or arriving from different countries' in paragraph 10 of the HS Committee Decision
refers to the situation where a particular shipment may have elements of different origin, in
accordance with particular rules of origin.”

7.432 The WCO Secretariat responded that "elements originating in or arriving from different
countries', which is the second question mentioned in paragraph 10, encompasses the possibility of
goods being of (preferential or non-preferential) origin from the country of shipment or from another
country. Further, the WCO Secretariat points out that the HS does not direct its Contracting Parties to
classify entries differently or alike at the HS level on the basis of single origin as opposed to multiple
origin. The WCO Secretariat states that it would be inclined to regard the second situation in
paragraph 10 of the HS Committee Decision rather as reflecting the HS Committee's view that the
determination whether multiplicity of origin shall affect applicability of GIR 2(a) is a matter |eft to
each Contracting Party and that the HS does not address the applicability of GIR 2(a) to the
classification of goods of mixed origin.’*

7.433 The question before the Panel is therefore whether the HS Committee Decision, in particular
the phrase "the classification of goods assembled from elements originating in or arriving from
different countries’ in paragraph 10, interprets the term "as presented” in GIR 2(a) and if so, whether

22 Eyropean Communities' response to Panel question No. 212.

2% Panel question No. 11.

724 Classification of goods assembled from elements originating in or arriving from different countries.

5 United States comments on China's response to Panel question No. 210(a).

726 Canada's response to Panel question No. 212.

2T \WCO's letter of 30 July 2007, pages 3, 4. The WCO Secretariat is also inclined to regard that "the
classification of goods assembled from elements originating in or arriving from different countries’ refers to the
classification of a collection of articles based on their susceptibility to further assembly. The WCO Secretariat
responds to a Panel question that paragraph 10 of the HS Committee Decision seems to connote that, in the
Committee's view, whether multiple origin should affect the classification of unassembled or disassembled
articles is a matter to be handled exclusively at the discretion of each individual administration, taking into
account national laws and regulations.
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it touches upon the question of "multiple shipment" in the manner advocated by China."® We will
begin our analysis by considering the two questions mentioned in paragraph 10, i.e. "split
consignments” and "the classifications of goods assembled from elements originating in or arriving
from different countries'.

7.434  First, regarding "split consignments”, all parties appear to share the same understanding with
respect to its meaning and the circumstances under which such a question is addressed: generaly,
"split consignments' refer to a situation where the carrier breaks the consignment of a set of goods
into multiple consignments (multiple deliveries) for reasons such as the need to balance loads (in
particular in the case of air transport), cost savings in shipment, or the nature of the goods shipped
(e.g. large or complex machinery that are difficult to transport in one single consignment).”® In such

%8 China, the United States and Canada are of the view that "split consignments’ and "the
classification of goods assembled from elements originating in or arriving from different countries' referred to
in the second sentence of GIR 2(a) cover two separate situations, whereas the European Communities
considers that these are inter-related issues concerning split consignments (parties' responses to Panel question
Nos. 138, 212).

China submits that this second question is, in the context, distinguished from a "split consignment”, in
that the imported parts and components were not necessarily part of a single consignment. China explicitly
states in its response to a Panel question that paragraph 10 of the HS Committee Decision refers to two different
circumstances (China's response to Panel question No. 212, referring to its response to Panel question No. 138).
According to China, "[t]his is evidence from the sentence itself, which refers to the questions of 'split
consignments and 'the classification of goods assembled from elements originating in or arriving from different
countries. ... The plural structure of the sentence clearly indicates that the paragraph refers to two different
circumstances." Decree 125 could apply to either circumstance in paragraph 10, although it will generally apply
to the second circumstance referred to in paragraph 10 of the HS Committee Decision (Chinas response to
Panel question No. 213).

Despite this apparent gap in the view of the European Communities and the other two complainants
(United States and Canada) on the relationship of the two situations mentioned in paragraph 10, the Panel does
not consider, however, that the European Communities understands the second situation in paragraph 10
differently from the other complainants. All the complainants consider that the second situation concerns "rules
of origin" and has nothing to do with the classification of goods imported in multiple shipments. The difference
lies in the European Communities' view that the two questions in paragraph 10 are "inter-related” issues that
concern trade facilitation and that the second question provides that the classification of "split consignments' as
the complete product even when some elements arrive from different countries is an option for the importer.
Regardless of whether these two questions are inter-related as suggested by the European Communities, what is
a issue is Chinds argument that the second situation refers to the multiple shipment situation and the
complainants' contention against that argument.

2 Parties responses to Panel question Nos. 138, 212. In particular, both China and the United States
provide the same definition of "consignment": a consignment refers to a set of goods handed over to the
custody of a carrier for delivery, whether those goods are packed in one container or in multiple containers. A
consignment is split when the carrier breaks the consignment into multiple deliveries (e.g. it loads the containers
making up the consignment onto different vessels). The European Communities submits that in the context of
some very large or complex machinery that are difficult to transport in one single consignment the importer may
wish to declare the product as a single product irrespective of the fact that the elements of the product are split
into different consignments and may not be presented to customs precisely at the same time. According to the
European Communities, in some instances an element of the product may need to be transported from two or
more countries or may originate from two countries. Canada aso submits that "split consignments" refers to
practices allowing importers, at their discretion, to classify certain separate shipments of a single product as one
item and that thisis not an uncommon practice.
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a situation, some Members allow, at the importer's request, goods delivered in multiple consignments
to be declared as one item.™®

7.435 Further, we note that the term "consignment” is defined as 1. The act of consigning goods for
custody or sale. 2. A quantity of goods delivered by this act, esp. in a single shipment"”"; "(shipping)
Shipment of one or more pieces of property, accepted by a carrier for one shipper at one time,
receipted for in one lot, and moving on one hill of lading""®*; and "3. The action of consigning goods
for sale etc. or custody."™® Therefore, "consignment" refers to goods delivered in a single shipment
by the act of consigning them for custody or sale. In turn, "split" means"adj. 1. That has split or been
split"™* and "verb. 4 ... b verb intrans. & trans. Divide or separate into parts."”® When these
definitions are considered together, we understand "split consignments' to refer to a situation where
goods were originally consigned for delivery in a single shipment, but have been later split into more

than one shipment.

7.436 In light of the parties understanding of the term "split consignments', relevant customs
practices of some Members in this regard®, and the ordinary meaning of the term "split
consignments', we are of the view that situations concerning "split consignments" are distinguished
from the multiple shipment situation encompassed under the measures, in that the classification of
split consignments concerns a unigue situation where imported parts and components were intended
to be part of a single consignment, but were then split into multiple consignments for reasons mainly
relating to transportation. In this context, we do not consider that multiple shipments of auto parts
that are considered as complete vehicles under China's measures are comparable to a "split

™ The United States refers to its customs regulations such as 19 C.F.R. § 141.57, which exist for the
benefit of importers who intended their goods to have been accommodated on a single conveyance for arrival in
the United States as a single shipment, but which were split after consignment to the carrier (United States
response to Panel question No. 224).

We aso note Chinas reference to the US customs regulations in its written submission (China's first
written submission, paras. 156-160; Exhibit CHI-28).  The concerned Judgment of the US Court of
International Trade (Exhibit CHI-28) explains its understanding of this regulation as well as the notion of "split
consignments": this regulation addresses two scenarios — first, merchandise that importer intended to be shipped
on single conveyance, but which was later split by the carrier and shipped on multiple conveyances on the
initiative of the carrier, and, second, merchandise whose size or nature necessitates that it be shipped in an
unassembl ed/di sassembled condition on more than one conveyance. The Judgment providesin relevant part:

"[t]hese so-called 'split shipments' are a routine occurrence, particularly in the context of air-
shipped cargo, due to practice considerations including limited cargo space, the need for
proper weight distribution, and the offloading of cargo for safety concerns. But, while split
shipments are a straightforward matter of logistics for carriers, they often created legal
uncertainty and unpredictability for importers. ... The financia repercussions for an importer
could be significant where treatment as separate entries resulted in a different classification
(and a higher rate of duty) than treatment of the merchandise as a single entry, as the importer
had intended. Sensitive to importers' concerns, Congress resolved the inconsistency and
clarified the situation by enacting 19 U.S.C. § 1484(j)(2), providing a framework to help
ensure that split consignments are consistently classified asimportersintend. ..."

31 Black's Law Dictionary, Seventh edition, 1999, page 303.

™2 Handbook of the Global Trade Community, Dictionary of International Trade, E. Hinkelman,
Fourth Edition, 2000, page 49.

738 gchorter Oxford English Dictionary, 2002 (5" edition), Volume 1, page 493.

™4 Shorter Oxford English Dictionary, 2002 (5™ edition), Volume 2, page 2964.

5 Shorter Oxford English Dictionary, 2002 (5™ edition), Volume 2, pages 2967-2968.

7% See footnotes 729-730.
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consignment" situation.”” "Split consignments" also tend to be allowed for the benefit of importers

and considered by customs officials at the specific request of the importer concerned, which is not the
case for the multiple shipment situation covered by the measures.”®

7.437 Concerning the second question mentioned in paragraph 10 of the HS Committee Decision,
"the classification of goods assembled from elements originating in or arriving from different
countries', China considers that this question refers to "the classification of goods assembled from
imported parts and components (or 'elements) that arrive in the customs territory in multiple
shipments'.”® The complainants argue that the second question in paragraph 10 refers to rules of
origin, not multiple shipments in the manner the concept is covered under the measures.

7 The United States submits that the treatment of split consignments mentioned in the HS Committee
decision does not provide support for China's over-reaching measures (United States response to Panel question
No. 210(b)). See China's responsesto Panel question Nos. 138 and 212.

8 The Panel notes the European Communities' view that China's position concerning its understanding
of "split consignments’ and "multiple shipments' has evolved throughout this proceeding (European
Communities second written submission, para. 106). Specificaly, the European Communities argues that
Chinainitially treated the notions of "split consignments” and "multiple shipments" synonymously (referring to
paragraph 156 of China's first written submission), but, later in the proceeding, it distinguished one notion from
the other (referring to China's response to Panel question No. 138).

Although we recognize the European Communities point, we do not consider that China necessarily
has changed its position on "split consignments’ and "multiple shipments'. Rather, while acknowledging the
differences in these two concepts, China made an attempt to anal ogize the "multiple shipment” situation covered
under the measures to the "split consignment" situation addressed by some other Members.

For example, in the section where the European Communities submits China treats these two notions
synonymousdly, China submits that the types of anti-circumvention practices, which, according to China,
Members adopt to prevent the circumvention of ordinary customs duties or anti-dumping/countervailing duties
that apply to complete articles (i.e. in the same sense as China's measures), are not the only circumstances in
which WTO Members examine the commercial intention of the importer when classifying "multiple shipments"
of parts. China argues that this also occurs in the case of so-called "split shipments" (or "split consignments’),
where an importer imports in multiple shipments an item (or group of item) that is the subject of a single
contract, invoice, or transaction. Also, China submits that the HS Committee Decision acknowledges the
arbitrary classification results that can occur when a set of related parts and components is broken into multiple
shipments and that this can occur in the context of "split consignments” or in the context of "multiple shipment"
(i.e. when a manufacturer imports parts and components in multiple shipments and assembles them
domestically). These statements, in our view, show that China itself acknowledges that "split consignments”,
although also concerning multiple (split) shipments (albeit in different sense from that used in the measures),
addresses a situation different from the situations relating to so-called anti-circumvention practices.

This becomes more obvious when China refers to the examples of customs regulations of the United
States and the European Communities concerning "split consignments' (Chinas first written submission,
paras. 156-160; Exhibit CHI-28). Both regulations of the United States and the European Communities, in these
examples, "allow at the request of the importer”, not require, multiple entries of unassembled or disassembled
merchandise to be treated as asingle entry for customs classification purposes.

In any event, even if China were intending to treat these notions synonymously, this would not affect
our analysis because, as pointed out above, the evidence shows that split consignments are distinguished from
the multiple shipment situation encompassed by the measures at issue. Further, China has aso clarified its
position during the proceedings, as pointed out by the European Communities, and acknowledged that "split
consignments” in paragraph 10 of the HS Committee Decision is not particularly pertinent to the question of
"multiple shipments" under the measures.

¥ Chinals response to Panel question No. 138. In afootnote, China further submits that the reference
to "different countries* cannot, in the context, mean that the decision of the HS Committee applies only in the
case of goods assembled from parts and components that arrive from more than one exporting country.
According to China, the number and identity of the exporting country or countries would only be relevant, if at
al, for the purpose of applying rules of origin — a matter that is not within the scope of GIR 2(a). Moreover,
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7.438 China's argument is based on the assumption that the phrase "elements originating in or
arriving from different countries" of the second question in paragraph 10 means "multiple shipments
of parts and components (elements)".”® As a lega basis for its argument, China submits that
paragraph 10 is the result of the recognition by the CCC and subsequently the HS Committee that the
arbitrary classification results can occur when a set of related parts and components is broken into
multiple shipments, which encompass both the "split consignments'’ situation as well as the
situation where a manufacturer imports parts and components in multiple shipments and assembles
them domestically.” In particular, China argues that the CCC recognized the existence of this issue
when it first drafted GIR 2(a) in the early 1960s and that it was at that time the CCC agreed that the
application of GIR 2(a) to "split consignments’ and "multiple shipments' was a matter "to be settled
by each country in accordance with its own national regulations,” an interpretation that the HS
Committee reaffirmed in the context of the HS Decision in 1995.

7.439 We do naot, however, find any evidence supporting China's claim that when drafting GIR 2(a)
in the 1960s, the CCC recognized that the situation where a manufacturer imports parts and
components in multiple shipments to assemble them into a complete product poses the same kind of
classification issue as in the split consignment situation. A document relating to the discussions on
GIR 2(a) at the Nomenclature Committee of the CCC shows that the question of whether the draft
Interpretative Rule concerning unassembled and disassembled articles™ should apply to "articles
imported unassembled or disassembled for industrial assembly® had been discussed at the
Nomenclature Committee. The Secretariat of the CCC concluded, however, in accordance with the
instructions of the Nomenclature Committee, that the draft Interpretative Rule should not cover such
cases. In particular, the following observation by the Secretariat of the CCC provides some useful
information on historical background with respect to the introduction of GIR 2(a):

"It is quite obvious that the principle of assimilating unassembled or disassembled
articles to assembled articles of the corresponding kind was laid down in certain
Chapters of the Nomenclature solely in order to ensure that if a complete article is
specified or included in one particular heading it should not be classified in several
different headings where, in particular cases, it cannot be imported assembled.

The only purpose of this principle is to preserve the systematic method of
classification on which the Nomenclature rests; it hence reflects technological
considerations only. There is therefore every justification for its application to
articles disassembled or unassembled solely by reason of their bulk or weight, or of
packing and handling difficulties.

China argues, there is no reason why the classification of goods assembled from parts and components that
arrive from a single exporting country should be any different than the classification of goods assembled from
parts and components that arrive from more than one exporting country.

0 See Chinal's response to Panel question No. 210(A).

™! China explains "split consignments' as a situation when a single import transaction is broken into
"split consignments,” usualy for reasons of shipping and often without the prior knowledge of the importer
(China's response to Panel question No. 112).

2 China's response to Panel question No. 112.

™3 This question appears to correspond to the second sentence of the current GIR 2(a) concerning
goods imported unassembled or disassembled.

44 Exhibit CDA-19 (Customs Co-operation Council, Nomenclature Committee, 10" Session, Brussels,
February 26, 1963, Document No. 10.195E, "Articles (Machinery, Appliances, etc.) Imported Unassembled or
Disassembled", page 3. See Canada's second written submission, para. 59, footnote 70.



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 272

However, if the imported goods are parts which are not assembled by the
manufacturer, although he could easily do so before shipment, the aim is mainly to
supply the assembly industry in the importing country; such practices involve
economic considerations, which in the Secretariat's view, cannot be accommodated at
the technological level of the Nomenclature. It isfor each importing country to take
such steps as may be felt necessary in the economic field (e.g. in relation to Customs
duties) to assist its assembly industry.""*

7.440 This piece of evidence™® informs us how the classification of "unassembled or disassembled"
goods as the complete good of the corresponding kind became part of GIR 2(a): at least based on the
evidence before us, GIR 2(a) was not intended to apply to goods (parts and components) imported for
industrial assembly, which is the multiple shipment situation covered under the measures. Rather, to
the extent the rule concerns goods imported unassembled or disassembled, GIR 2(a), second sentence
seems to have been intended to mainly cover the situations relating to goods that are difficult to be
imported assembled.

7.441 Such an understanding by the Contracting Parties is now reflected in Explanatory Note (V) to
GIR 2(a), which provides that when the goods are presented unassembled or disassembled, it is
usually for reasons such as "requirements or convenience of packing, handling or transport".”’ Given
that this phrase was not included in the main text of GIR 2(a) and the word "usualy" is inserted, we
also understand that those mentioned in Explanatory Note (V) to GIR 2(a) are not the only
circumstances under which GIR 2(a), second sentence applies. Nevertheless, the evidence as a whole
indicates that the drafters of GIR 2(a) did not intend to have the rule applied to the multiple shipment
situation.”® More importantly, China has not directed us to any evidence showing that the second
guestion in paragraph 10 of the HS Committee Decision refers to the multiple shipment situation of
parts and components imported for the assembly of motor vehicles.

7.442 The WCO Secretariat's opinion also demonstrates that the second phrase at issue in
paragraph 10 does not concern the multiple shipment situation. The WCO Secretariat states that it is
inclined to regard the reference in paragraph 10 to "the classification of goods assembled from
elements originating in or arriving from multiple countries" rather as reflecting the HS Committee's

™5 Exhibit CDA-19, pages 2-3. Based on the text of this document, the Panel understands that the
situation addressed in that document concerned the situation where tariff rates were lower for complete goods
than for components of the corresponding compl ete goods.

™8 1n a background document prepared by the WCO Secretariat in 1996 in relation to the discussions
on the text of the Explanatory Notes to GIR 2(a), in particular the current Explanatory Note (VII), the WCO
Secretariat points to an observation by Sweden during the creation of GIR 2(a): "[I]t transpires that this Rule
was a proposal by Sweden concerning articles which are 'imported unassembled or disassembled for
convenience of transport and can be put together by rather simple operations (e.g. screwed together). If the parts
are intended for industrial production of the articles in question the parts are, as arule, classified as such in their
appropriate headings™ (Doc. 8.333, Observation by Sweden). Although this was an observation by one Member
of the WCO concerning GIR 2(a), it provides information on how GIR 2(a), in particular the part on the
classification of "unassembled or disassembled" goods, came about. Even when considered against the limited
interpretative weight to be given to this type of document, this still goes against the interpretation advocated by
China.

"7 The WCO Secretariat mentions that the text of the Explanatory Notes is merely an explanation of
historical reasons for articles being shipped unassembled or disassembled (WCO's letter of 30 July 2007).

™8 The Panel aso notes a comment by the Secretariat of the Nomenclature Committee that classifying
unassembled or disassembled articles with assembled articles of the corresponding kind obliges importers to
produce al the components of the article in question simultaneoudly, unless they have the benefit of an
incomplete articles rule or of national provisions on split consignments (emphasis added) (Exhibit CDA-19,

page 3).



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 273

view that the determination whether "multiplicity of origin" shall affect the applicability of GIR 2(a)
is a matter left to each Contracting Party and that the HS does not address the applicability of GIR
2(a) to the classification of goods of mixed origin.™

7.443 Furthermore, a copy of the document concerning discussions at the CCC in 1962, submitted
by Canada, includes, inter alia, a note by the Austrian administration and observations of the
Nomenclature Directorate on that note.” In that document, the Austrian administration raised the
guestion of whether the unassembled or disassembled articles must be consigned by one exporter or at
least by several exporters in the same country (i.e. whether GIR 2(a) must be confined to goods
imported unassembled or disassembled from one country, as opposed to different countries). In this
regard, the Nomenclature Directorate has noted the following:

"The main classification criteria used in the Nomenclature are: nature, kind, structure
or composition and use of the goods. The origin never affects classification.

It would hence be against the spirit and the letter of the Nomenclature for the
Interpretative Rule on the corresponding Explanatory Note to introduce a
discrimination based on the origin of goods imported unassembled or disassembled.

Moreover, it is common practice for "sub-assemblies' of large plants to be
despatched directly by their manufacturersto the country of destination.

Although this matter lies outside the field of Nomenclature, the Nomenclature
Directorate considers that such consignments, whether simultaneous or split (insofar
as the latter are provided for by nationa regulation), should be eligible for the
facilities afforded by the draft Interpretative Rule, provided that all the other
conditions are met."™*

7.444 The language of this document evinces that the Nomenclature Directorate considered the
guestion of goods imported unassembled or disassembled from different countries to relate to rules of
origin and thus to be outside the field of nomenclature. In our view, this evidence is unsupportive of
China's argument that there is no reason to believe that the HS Committee Decision, which refers to
"goods assembled from elements originating in or arriving from different countries’, is not equally
relevant to "goods assembled from elements originating in or arriving from a single country" and that
the number and identity of the countries from which the parts originated would only be relevant, if at

™ The WCO Secretariat further states that in the Secretariat's opinion, "[i]t seems that paragraph 10 of
the HS Committee decision connotes that, in their view, whether multiple origin should affect the classification
of unassembled or disassembled articles is amatter to be handled exclusively at the discretion of each individual
administration, taking into account national laws and regulations’ (WCO Secretariat's letter of 30 July 2007,
page 4).

™0 Exhibit CDA-18 (Customs Co-operation Council, Nomenclature Committee, 9" Session, Brussels,
July 19, 1962, Document No. 9550E, "Articles (Machinery, Apparatus, etc.) Imported Unassembled or
Disassembled"), referred to in footnote 69 of Canadas second written submission. As Canada notes, the
Directorate also provides on page 2 that the second paragraph of General Note | on Section XVI of the Geneva
Nomenclature (machinery — a separate section from motor vehicle in Section XV11) reads that the importation of
machines in an unassembled state, even if forwarded in severa consignments, shall not affect their
classification. Further, Canada points to page 3 where it reads that many countries have similar provisions in
their nationa tariffs, and recommended that there simply be a reference to this practice in the Committee's
Report, Document No. 11.00 NC/11/Oct. 63, which is the report ultimately referred to in paragraph 9 of the HS
Committee Decision (Exhibit CHI-29) relied on by China.

! Exhibit CDA-18, page 4.



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 274

al, for purposes of applying rules of origin.””? China goes on to claim that as pointed out in

paragraph 6 of the HS Committee decision™®, the GIR pertains solely to classification under the HS,
and has no bearing on rules of origin. We agree with Chinathat the HS pertains only to classification,
not rules of origin. The evidence shows that the Contracting Parties to the CCC were aware of the
fact that rules of origin were outside of the field of the nomenclature, and nonetheless decided to
mention that the question of "the classification of goods assembled from elements originating in or
arriving from different countries' concerning rules of origin was an issue to be dealt with by each
country in accordance with their own national regulations.

7.445 In conclusion, we do not agree with China's argument that the HS Committee Decision proves
that the WCO has interpreted the relevant GIR in a manner that is directly relevant to the
interpretation of the term "motor vehicles' in China's Schedule of Concessions.” Specifically, China
has not presented sufficient evidence to show that the second situation in paragraph 10 pertainsto "as
presented” in GIR 2(a) so asto allow the application of GIR 2(a) to parts and components imported in
multiple shipments for assembly.

7.446 However, even if we were to accept China's argument that the HS Committee Decision should
be read as giving discretion to the Contracting Parties to apply "as presented” in GIR 2(a) to goods
imported in multiple shipments, thisis far from saying that Chinaisrequired to classify auto parts and
components, imported in multiple shipments and presented separately, as a motor vehicle based on
their assembly into a motor vehicle. Unlike GIR 2(a) itself, which China has submitted that the
Contracting Parties to the HS are required to apply, China does not insist that "as presented" in GIR
2(a) considered in light of the HS Committee Decision requires the application of the principle of
GIR 2(a) to the multiple shipment situation. Rather, China considers that a Contracting Party is
afforded discretion to so classify based on the language of paragraph 10 of the HS Committee
Decision. As pointed out by Canada™, we consider that if discretion were afforded to those HS
Contracting Parties who are dso WTO Members, such discretion must be exercised in a manner
compatible with Members' obligations under the WTO."™®

7.447 Furthermore, China has submitted that the need for customs authorities to apply GIR 2(a) in
the manner advocated by China arises only in the specific circumstances in which there is a significant
difference in duty rates between the complete article and the parts of that article.”” When this need
arises, China argues, customs authorities must implement a process to determine whether specific
importers are importing parts and components in multiple shipments that, in their entirety, have the
essential character of the complete article that is subject to the higher rate of duty.”®

82 China's response to Panel question No. 112 (emphasis added).

%% See footnote 721 for the text of paragraph 6 of the HS Committee Decision.

** See Chinals response to Panel question No. 112.

™5 Canada submits that a WCO decision that is not adopted in the form of a modification or addition to
the GIR or included as an Explanatory Note to the GIR, may provide guidance but cannot be determinative of
how to apply the GIR and that any discretion that might be afforded to Members on how to classify split
shipments must naturally be limited so as not to violate tariff commitments (Canada's response to Panel question
No. 112). Asaresult, the Decision should have no bearing on the interpretation of GIR 2(a).

6 See, for example, Canada's response to Panel question No. 138.

7 China's responses to Panel question Nos. 38, 238(b). According to China, the same need could arise
in the case of ordinary customs duties or in the case of other types of duties such as anti-dumping or
countervailing duties.

™8 At the same time, China also argues that "challenged measures fall within the scope of measures
that national customs authorities routinely adopt to ensure the proper interpretation of their tariff schedules and
to ensure the proper classifications of imports" (China's response to Panel question No. 13(b)).
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7.448 However, as pointed out by Canada, the HS, including its interpretative rules under the GIR,
is a classification rule and was never designed as a rule to prevent the so-called "circumvention” of
duties that China allegedly tries to prevent through the measures.”® We note that Article 9 of the HS
Convention states, "the Contracting Parties do not assume by this Convention any obligation in
relation to rates of Customs duty.""® In this regard, we also recall the statement by the Secretariat of
the CCC, cited above, that practices involving economic considerations cannot be accommodated at
the technological level of the nomenclature and must be addressed by each importing country by
taking steps necessary in the economic field such as in relation to customs duties.” In addition, as
the European Communities points out, China's view would seem to imply that the rule has a different
meaning in situations where the tariff rate difference is small or where there is no difference.”” We
do not find support for such a proposition. Further, for the same reason that the HS is about tariff
classification, not about economic considerations, we do not regard the so-called unique classification
challenges under Chapter 87 of the HS — in the sense Chapter 87 has tariff headings for complete
goods, intermediate goods and parts — as presenting a fiscal concern where a Member maintains a
significant difference in duty rates between a complete good and parts of the complete good.”®

7.449 Thisis not to say, however, that classification isirrelevant to tariff duties. As acknowledged
by the parties, classification of a good into the proper tariff heading is an essential first step for
assessing the appropriate tariff duty on the product.”® However, in light of the evidence discussed
above, we are not persuaded that an interpretative rule on tariff classification under the HS was
intended to address issues relating to the circumvention of tariff duties.”

7.450 Finaly, we also note Chinas argument that it would be arbitrary to conclude that the same
collection of parts and components, used to assemble the same finished article, would obtain a
different classification result based solely on whether the parts and components are contained in one
shipment or in multiple shipments, because such an interpretation would vitiate the rul€e's resolution of
the relationship between parts and wholes.”® This argument is, however, once again predicated on
Chinas own understanding that GIR 2(a) is arule resolving the relationship between parts and wholes
with significant differences in tariff rates, which we have found not to be the case. To this extent, we
are equally not persuaded by China's argument. Further, China considers that even if GIR 2(a) did not
exist, China (along with other customs authorities) would still need a means of defining and enforcing

9 Canada's responses to Panel question Nos. 186, 225. Canada submits that China attempts to turn a
WTO dispute into a WCO dispute, and also ignores proper classification, starting with GIR 1, and that
classification is a prerequisite for assessment of duties, but, as the WCO Secretariat points out, "[t]he application
of customs dutiesis outside the legal purview of the WCO".

The European Communities also submits that China confuses the interpretation of a general rule with
the fiscal consegquences of a tariff difference between parts and complete products and that a rule cannot be
applied differently just because the consequence of its application may be more significant (European
Communities comments on China's response to Panel question No. 238(b)).

" The WCO Secretariat considers that Article 9 of the HS Convention makes it clear that the
purview of the WCQ, its instruments and its Committees does not extend to tariff-based issues (WCO's letter of
30 July 2007, page 2.)

78! See paragraph 7.439 above; Exhibit CDA-19, page 3.

782 European Communities' second written submission, para. 118.

783 China's response to Panel question No. 238(b).

™4 Canada's second written submission, para 44, referring to Exhibit CDA-16 (WCO, HS
Classification Handbook, Part 11, Chapter 4, at page 11/27) and its response to Panel question No. 113. Also see
paragraph 7.710.

785 Canada's second written submission, para. 59, footnote 69; Canada's response to Panel question No.
224; Exhibit CDA-18. Also see paragraphs 7.443-7.444 above for the relevant text of this evidence.

"6 China's response to Panel question No. 110.
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the boundary between parts and wholes, and this is what the challenged measures do.”®’ Otherwise, in

its view, it would violate the general principle that substance should prevail over form in the
administration of customs laws. China has not provided, however, any legal or factual basis, apart
from its arguments relating to GIR 2(a), to support its position that defining and enforcing the
boundary between parts and wholes necessitates the assessment of parts imported separately in
multiple shipments for domestic assembly in the importing country for classification of such parts as
wholes.

Conclusion

7.451 Inlight of the foregoing, the Panel does not find that the context of the term "motor vehicles"
supports the interpretation that the term "motor vehicles' in China's Schedule includes parts and
components imported in multiple shipments and assembled into a motor vehicle in the importing
country.

(i)  Object and purpose’®

7.452 China submits that Members may interpret their Schedules of Concessions in accordance
with the rules of the HS, (and consistent with the practice of other WTO Members in like
circumstances) and in a manner that is consistent with the object and purpose of securing the benefit
of reciprocal and mutually advantageous tariff concessions.”® China considers that the importation
and assembly of auto parts components through multiple shipments undermines the value of the tariff
concessions that China negotiated, whether the auto manufacturer has an intention to evade the higher
duty rates on motor vehicles or not.””° Referring to the Appellate Body's statementsin previous cases,
China argues that it is consistent with the object and purpose of the GATT 1994 to interpret the term
"motor vehicles' in China's Schedule of Concessionsin a manner that preserves the value, from both a
revenue and market access perspective, of the higher bound duty rates that it negotiated for motor
vehicles.”™ Further, in Chinas view, the effective resolution of the customs relationship between a
complete article and parts of that article does not pose a systemic risk either to the security of tariff
concessions under Articlell, or to the national treatment disciplines of Article 111, since the resolution
of this issue does not lead to the result that Members may classify articles on the basis of their end-
use, and it does not lead to the result that Members may impose discriminatory measures on imported
products merely by characterizing the measures as border measures under Articlell. China submits
that its position is simply that Members may interpret and enforce their Schedules of Concessions in
accordance with the rules of the HS, and in accordance with the principle that tariff arrangements
should have meaningful effect.

7.453 The European Communities submits that China's arguments do nothing less than undermine
the whole system of tariff classification and the object and purpose of the WTO Agreement and the
GATT 1994, namely "the security and predictability" of the reciprocal and mutually advantageous
arrangements directed to the substantial reduction of tariffs and other barriers of trade.””* This is
because the measures classify parts of products as complete products in a context where its tariff
schedules provide for a clear separation between the products and parts thereof. The European

787 China's second written submission, paras. 167, 168.

708 See 7.699 below.

"% Chinals response to Panel question No. 38.

70 China's response to Panel question No. 13.

™ China's second written submission, paras. 92-93.

2 European Communities second written submission, para. 69, also citing the Appellate Body Report
on EC — Chicken Cuts, para. 243.
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Communities further submits that the measures also provide for considerable unpredictability in terms
of when a part of a product is deemed to be the complete product and subject to a much higher tariff,
which goes to the very heart of the WTO Agreement and the GATT 1994. The European
Communities argues that there seems to be no limit to the flexibility that China needs under the HS
and that Chinas interpretation of GIR 2(a), namely to include the multiple shipment situation as
envisaged under the measures, is a fundamental and serious attack on the very premise on which
members tariff commitments have been negotiated.””® The European Communities submits that it
cannot emphasize more the seriousness of such a position to the multilateral trading system.

7454 The United States submits that China ignores the object and purpose of the HS
Convention.”™ According to the United States, two key objects and purposes of the Convention are,
first, to establish uniform tariff nomenclature rules for the purpose of comparing trade statistics
(between exports and imports, and between different parties to the Convention), and, second, to
facilitate international trade. The United States argues that Chinads interpretation of GIR 2(a) is
totally at odds with these objects and purposes of the Convention: first, it will destroy the
comparability of trade statistics collected by different members and the comparability between import
and export statistics; and, second, it will destroy the certainty and predictability of tariff classification
as well as serve as a serious impediment to trade, because under Chind's measures, goods are not
classified as imported at the border, but only after goods have been used in manufacturing, and only
after the manufacturer has completed and verified a complex analysis of the local content of the final
product.

7.455 Canada submits that customs duties are applied for the purpose of affording domestic
producers a measure of protection from foreign import competition (although in some countries,
particularly developing, they can aso represent an important source of revenue). To ensure
predictability as to tariff classification and liability, according to Canada, the HS bases the tariff
classification of goods on their physical description at the time of their importation and admits of only
one heading (or sub-heading) for each product.”” Therefore, according to Canada, to countenance
China's attempt to increase the tariff on auto parts under the guise of enforcing the customs duty on
automobiles instead of renegotiating their tariff concession on this item under the relevant provisions
of the WTO would undermine the predictability and value of WTO tariff concessions made by
Members on parts, more broadly.

7.456 The Panel now examines the interpretation of the treaty term concerned —i.e. the tariff term
"motor vehicles' contained in the tariff headings of China's Schedule of Concessions — in light of the
object and purpose of the WTO Agreement and the GATT 1994.7"

7.457 One of the objects and purposes of the WTO Agreement, generally, as well as of the GATT
1994, as clarified by the Appellate Body, is the security and predictability of "the reciprocal and

" European Communities' second written submission, para. 101.

™ United States second written submission, paras. 33-37.

™ Canadal's response to Panel question No. 140. Canada also submits that China agreed to provide
Canada with alower rate for auto parts than motor vehicles, and cannot use Article XX(d) to justify unilaterally
atering this commitment and derogating from its Schedule simply because it is now dissatisfied with this
commitment (Canada's second written submission, para. 77).

" As found by the Panel in EC — Chicken Cuts, we consider that the WTO Agreement and the
GATT 1994 are also the treaties at issue for the treaty term at issue in this case (i.e. tariff term "motor vehicle"
in the tariff headings of China's Schedule of Concession) given that China's Schedule becomes an integral part
of the GATT 1994 and the WTO Agreement in light of Articlell:7 of the GATT 1994 and Articlell:2 of the
WTO Agreement respectively. See also Panel Report on EC — Chicken Cuts, para. 7.317.
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mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers
to trade".””’

7.458 The parties in the present case do not dispute that an object and purpose of the WTO
Agreement and the GATT 1994 is the security and predictability of tariff concessions. The parties,
however, disagree whether the security and predictability of tariff concessions will be undermined if
the tariff term "motor vehicles' contained in Chinas tariff concessions under Chinas Schedule of
Concessions is interpreted to include parts and components imported in multiple shipments to be
assembled into a motor vehicle in China.

7.459 China argues that it is consistent with the objective of maintaining the security and
predictability of tariff concessions to interpret the term "motor vehicles' in Chinas Schedule of
Concessions in a manner that preserves the value, from both a revenue and market access perspective,
of the higher bound duty rates that it negotiated for motor vehicles. On the contrary, the European
Communities submits that China's interpretation undermines the whole system of tariff classification
and the object and purpose of the treaty, namely "the security and predictability" of the reciprocal and
mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers
of trade.””® Canadaisalso of the view that the interpretation of the tariff term at issue as advocated by
China would undermine the predictability and value of WTO tariff concessions made by Members on
parts, more broadly.

7.460 First, as noted above, the main purpose and objective of the WTO Agreement and the
GATT 1994 is to maintain the security and predictability of reciprocal market access arrangements
manifested in tariff concessions. This, in our view, means that tariff concessions must be interpreted
to benefit both the importing Member, China, and exporting Members. Connecting this purpose and
objective of the treaty at issue to the facts of this case, we consider that Chinais entitled to revenues
from the higher tariff rates applicable to motor vehicles under the relevant tariff headings of China's
Schedule, while the exporting countries should be able to export parts and components of motor
vehicles at the tariff rates applicable to auto parts under the appropriate tariff headings. Considered in
this context, an interpretation of the tariff term "motor vehicles' to include auto parts and components
imported in multiple shipments for assembly into a motor vehicle in the importing country could
indeed undermine the objective and purpose of maintaining security and predictability of the
reciprocal market access arrangements in China's tariff concessions. Thisis particularly so given that
one of the abjects and purposes of the WTO Agreement in genera as well as of the GATT 1994 is
directed to the substantial reduction of tariffs and other barriers to trade, as found by the Appellate
Body.

" Appellate Body Report on EC — Chicken Cuts, para. 243, quoting Appellate Body Report on EC —
Computer Equipment, para. 82. The Appellate Body aso notes that "security and predictability” is aso
mentioned in Article 3.2 of the DSU. We aso note the reference by the Panel in EC — Chicken Cuts to the
Appellate Body's statement in Argentina — Textiles and Apparel that "a basic object and purpose of the
GATT 1994, as reflected in Article 11, is to preserve the value of tariff concessions negotiated by a Member with
its trading partners, and bound in that Member's Schedul€" (Panel Report on EC — Chicken Cuts, para. 7.319).

™% European Communities second written submission, para. 69, also citing the Appellate Body Report
on EC — Chicken Cuts, para. 243.
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7.461 We aso consider that the object of the Members' negotiations on trade facilitation’”® shed
further light on the interpretative issue before us. The object of the negotiations on trade facilitation is
“further expedition of the movement, release and clearance of goods'.”® In our view, this object can
be read in consonance with the overall object and purpose of reducing barriers to trade under the
WTO Agreement. Therefore, any discretion a Member may have on trade-related matters must be
exercised in a manner not only consistent with its obligations under the WTO Agreement, but also
supportive of the overal objects and purposes of the WTO Agreement, including the negotiations on
trade facilitation.

7.462 For the reasons above, we find that an interpretation of the term "motor vehicles' to include
parts and components imported in multiple shipments for assembly into a motor vehicle could
undermine that very object and purpose of the entire WTO Agreement and the GATT 1994.

(iv)  Subsequent practice™

7.463 We now examine, based on China's own practice as well as the practice of other Members
since China's accession to the WTO, whether China has proved the existence of a subsequent practice
that implies agreement among the WTO Members regarding the interpretation of the tariff headings
concerned, in particular the application of GIR 2(a) to goods with separate tariff headings for a
complete good and parts of the complete good.

China's own practice

7.464 China submits that prior to the adoption of the measures, China did not have a procedure for
determining whether multiple shipments of parts and components were related to each other through
their common assembly into a specific vehicle model.”® China also submits that it does not have a
general law or regulation that deals with each circumstance where there is a significant tariff rate
difference between a complete article and parts of that article.”® In China's view, the fact that China
has established a customs process to resolve the tariff classification relationship between parts and
wholes in one context does not mean that it needs to establish a similar customs process in other such
contexts. Rather, China allocates its customs administration resources based on a variety of

™ The Panel notes that in November 2001, WTO Members agreed to launch negotiations on trade
facilitation. The mandate of these negotiations provides that "[n]egotiations shall aim to clarify and improve
relevant aspects of Articles V, VIII and X of the GATT 1994 with a view to further expediting the movement,
release and clearance of goods, including goods in transit". The Members further agreed, "the negotiations
shall further aim at provisions for effective cooperation between customs or any other appropriate authorities on
trade facilitation and customs compliance issues' (Decision adopted by the General Council on 1 August 2004,
Annex D, para. 1).

8 The WCO Secretariat commented that the preamble to the original BTN Convention (15 December
1950) notes the desirability of "a common basis for the classification of goodsin customs tariffs' (WCO's letter
of 30 July 2007, page 2.)

81 Also see paragraphs 7.702-7.705 in the CKD and SKD kits section.

782 China's response to Panel question No. 12(b).

"8 China's response to Panel question No. 57, referring to its response to Panel question No. 12(c). As
examples of such circumstances where there is a significant tariff rate difference between a complete article and
parts of that article, China provides fans (8414.5110) with the tariff duty of 21.7 per cent (at the time of
accession) and parts for a complete fan (8414.9020) with the tariff duty of 21.0 per cent and air conditioners
(8415.1000) with the tariff duty of 21.0 per cent (at the time of accession) and parts for a complete air
conditioner (8415.9010) with the tariff rate of 11.7 per cent.
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considerations, including the commercia significance of the products at issue, the volume of imports,
and the potential revenue loss from misclassification of the imports.”®*

7.465 In this connection, the European Communities submits that the fact that China has adopted
the measures in 2004 and 2005, which is three and four years after China's accession to the WTO,
demonstrates that China has interpreted GIR 2(a) differently prior to the adoption of the measures,
despite its claim that the interpretation it now advances has been the premise under which it
negotiated its accession to the WTO.”™ Therefore, Chinas anti-circumvention theory is a mere
creation ex post facto for the purposes of defending the measures before the Panel. The European
Communities submits that there is not a single reference, let alone more detailed justification in the
measures, that would even remotely point to GIR 2(a) or its language.”®

7.466 Given the absence of any practice relevant to the interpretation of tariff headings concerned
before the adoption of the measures in China, the Panel does not find any examples of subsequent
practice, insofar as China's own practice is concerned, that could establish the Members' agreement on
the interpretation of the tariff headings at issue as advocated by China. Since its accession to the
WTO, China has always maintained higher tariff rates for motor vehicles than those for auto partsin
its Schedule.”® China informs us, moreover, that no mechanisms or measures comparable to the
measures at issue existed before the introduction of the current measures in 2004 and 2005. Nor has
China provided any proof that it has been interpreting the tariff headings concerned in the same
manner under the measures as before the adoption of the measures. Our consideration is further
supported by the fact that no other tariff headings under China's Schedule that have separate lines for
a complete good and parts of the complete good are subject to the same kind of tariff interpretation at
issue.

Other Members' practice — In general

7.467 China submits that numerous WTO Members, including all three complainants in this
proceeding, have maintained, both prior and subsequent to China's accession to the WTO, measures
that prohibit the use of domestic assembly operations as a means of circumventing duties, whether
they are ordinary customs duties or antidumping/countervailing duties.”® According to China, these
measures demonstrate a practice among Members of interpreting the term for a complete article to
include the importation and assembly of the component parts of that article, when necessary to
prevent the circumvention of duties. Further, this subsequent practice implies alevel of agreement as
to how WTO Members may interpret the term for a complete article to include the parts and
components of that article, and the measures that Members may adopt to discipline the use of
domestic assembly operations as a means of circumventing duties on complete articles. More
specifically, China refers to a classification decision by Canada on certain furniture import, which
China considersiis directly comparable to China's measures™, anti-circumvention measures taken by
other Members in relation to anti-dumping and countervailing duties, and other Members' measures
concerning split shipments. Chinafurther submits that other than these examples, China is not aware

"84 China's response to Panel question No. 57.

™ European Communities second written submission, para. 120, referring to China's responses to
Panel question Nos. 12(b) and 111.

"8 Eyropean Communities' second written submission, para. 121.

787 See Chinals response to Panel question No. 2.

788 Chinals first written submission, paras. 111, 146-148.

"8 China's response to Panel question No. 238(b).
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of any measures adopted by another party to the HS Convention that are directly comparable to the
measures at issue in this dispute.”

7.468 The European Communities argues that the fact that China is not able to present any
evidence of comparable measures in other countries necessarily implies that China is not able to
provide any evidence of international customs practice that could sustain its position.’”™ The
European Communities submits that in the European Communities, GIR 2(a) applies only to goods
presented at the same time and place. Moreover, the European Communities is of the view that China
is mixing correct and incorrect information on customs classification together with its position on the
relevance of anti-dumping measures to the measures at issue, while anti-dumping measures have
nothing to do with tariff classification.’*

7.469 The United States submits that unlike China, it has not applied the interpretative rules of
GIR 2(a) to classify multiple shipments of parts and components as having the essential character of
the complete article.”® Instead, the US Customs has found that bulk shipments for inventory
purposes are hot covered by GIR 2(a), as bulk shipments for inventory are not for the convenience of
packing, handling or transport. Furthermore, in the United States, it is not considered a circumvention
of duty liability when parts of a machine, subject to a lower rate of duty than the complete machine,
are separately imported in different shipments into the United States and entered at their respective
lower rates of duty for subsequent assembly or manufacture into the final machine.”*

7.470 Canada submitsthat it has shown clear subsequent practice that WTO Members who are also
WCO members interpret "as presented” to mean classification based on the objective characteristics
of a product in a single shipment.”® Canada argues that a single act of one WTO Member cannot
constitute subsequent practice and that China has not been able to point to "acts or pronouncements’
of WTO Members in relation to the interpretation of the tariff headings concerned.”® Canada
considers that anti-circumvention measures in the context of anti-dumping and countervailing duties
are not legally relevant to measures concerning ordinary customs duties.

7.471 In sum, to prove the existence of subsequent practice corresponding to the measures at issue,
China essentially relies on three types of measures adopted by other Members: first, a classification
decision by the Canadian Border Services Agency ("CBSA") on furniture import; second, anti-
circumvention measures imposed by other Members in relation to anti-dumping and countervailing
duties; and, third, measures that alow unassembled or disassembled entities imported on multiple
conveyances to be treated as a single entry for tariff classification purposes (so-caled "split
consignments” situation).”’ The Panel will examine these measures in turn.

0 Chinals response to Panel question No. 238(b). At the same time, China submits that given that
there are 124 Contracting Parties to the HS Convention, it isimpossible for Chinato undertake a comprehensive
review of al the national laws and regulations of these countries that are comparable to the measures at issue.
Although acknowledging difficulties a party may face in searching and producing particular evidence relevant to
its case, the Panel recallsthat the party asserting a claim, factua or legal, has the burden to proveits claim.

™! Eyropean Communities comments on China's response to Panel question No. 238(b).

2 Eyropean Communities' response to Panel question No. 116.

3 United States response to Panel question No. 116.

% United States' response to Panel question No. 116.

™5 Canada's response to Panel question No. 210(b), cross-referring to its response to Panel question
No. 186.

7% Canadals response to Panel question No. 1186.

™" In response to a Panel question, China submits that other than the CBSA furniture classification
decision and the measures taken in relation to anti-dumping/countervailing duties, China is not aware of any
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Other Members' practice — Canada's furniture classification decision

7.472 The CBSA furniture classification decision referred to by China concerns Canada's policy in
relation to the tariff classification of furniture imported in a disassembled condition:"*® when the
importer/retailer purchased complete furniture abroad, and disassembled it into parts for importation

separately into Canada over a period of time, the CBSA concluded as follows:

"[I]n order to determine if articles are to be classified as disassembled furniture
[within the meaning of GIR 2(a)], the commercia reality of the transaction between
the importer and exporter must be considered (i.e. what was actually purchased by
the importer - complete furniture or unrelated parts)"™® (emphasis added).

7.473 The CBSA considered that while certain business operations and practices may require that
articles be ordered as complete units, but shipped separately over a period of time for various reasons,
these shipping practices nonetheless do not change the fact that the goods were ordered as complete
units and not as parts.

7474 China dleges that the CBSA's furniture tariff classification described above is
indistinguishable from China's interpretation of its own Schedule of Concessions:*® (1) both measures
apply GIR 2(a) to conclude that the importation and assembly of parts can, under certain
circumstances, be classified as the importation of the complete article; (2) both measures prevent the
circumvention of the higher duty rate on the complete article since, in both cases, a tariff schedule
imposed a higher rate of duty on the complete article than on parts of that article; (3) the purpose and
effect of both measures is to determine the "commercial reality" of the underlying import entries; and
(4) both measures lead to the result that the separate headings for "parts" of the article encompass the
importation of (i) replacement parts and (ii) parts that are combined with domestic parts to produce an
article that would not be classified as a complete imported article under GIR 2(a).

7.475 Canada submits that the CBSA furniture decision should be distinguished from the measures
concerned in this dispute in light of, inter alia, the following considerations:®* (1) the CBSA
decision covers only complete furniture that is manufactured abroad, but disassembled for importation
and subject to re-assembly in Canada (it does not apply to domestic furniture manufactured in
Canada); and (2) to determine what the importer was in fact importing, Canadian customs officials
examined the purchase orders and import documentation in order to ascertain that the imported goods
were covered under the same purchase order, without any assumption of aviolation.

7.476 The Panel notes, as argued by China, that the CBSA decision concerns the application of
GIR 2(a) to goods (parts of a complete good) imported in multiple shipments. Also, in both cases,
tariff rates for complete goods are higher than those applicable to parts of the complete goods. We
also notice, however, certain differences between the CBSA decision and the measures at issue in
applying GIR 2(a) to the partsimported in multiple shipments.

7.477 First, we consider that in the CBSA decision, GIR 2(a) is more narrowly applied than under
the measures. As Canada submits, the CBSA decision covers only complete furniture that is

measure adopted by another party to the HS Convention that is directly comparable to the measures at issue in
this dispute (China's response to Panel question No. 238(b)).

™8 Canada Border Services Agency, "Tariff Classification of Furniture Imported in Disassembled
Condition," Memorandum D10-14-38, March 23, 2006 (Exhibit CHI-22).

™ Exhibit CDA-22, para. 6.

890 China's first written submission, para. 119.

801 Canadals response to Panel question No. 124(b) and (c).
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completely manufactured abroad, disassembled for importation and then subject to re-assembly in
Canada. In the relevant paragraph, the CBSA decision indicates that articles imported specifically
either as "replacement parts' or "to be incorporated with domestic components in the manufacture of
domestic furniture"®? will be classified in their own right under the appropriate HS headings. The
decision therefore does not apply GIR 2(a) to domestic furniture manufactured in Canada. In
comparison, however, the measures at issue do not confine the application of GIR 2(a) to motor
vehicles that were manufactured and disassembled abroad to be subject to re-assembly in China
Rather, the measures cover a variety of situations, including auto parts imported to be incorporated in
the manufacture of domestic motor vehicles.

7.478 Inthis connection, what is described as "the commercia reality” in the CBSA decision, which
Canadian customs officials considered most pertinent in applying the principles of GIR 2(a), is dso
distinguishable from the type of considerations under the measures at issue. China argues that
although the decision does not elaborate on this commercia redlity, its purpose appears to be to
discern whether the importer's intention was to import whole furniture in disassembled condition or
whether its intention was to import unrelated furniture parts. Read in this light, China argues that this
is also the case for the measures at issue. Under the measures, the commercia reality of the
underlying import transaction is determined by the intention of the importer to assemble a motor
vehicle with imported auto parts above certain thresholds set out in the measures.®® According to
China, the only difference is that, compared to the CBSA determination which does not elaborate on
the standard to determine the commercial reality, the measures at issue define the precise thresholds at
which China will classify multiple import entries as equivalent to the complete article, which makes
the measures more transparent and predictable.***

7.479 Wedo not, however, agree with China's understanding of the "commercial reality" considered
by the CBSA in the furniture case. The CBSA decision indicates that the commercia reality means
the actua transaction between the exporter and the buyer (phrased as "what was actually purchased").
There is no reference in the decision to the importer's intention in the decision. To the extent the
CBSA decision does not determine the commercia reality of the underlying import transaction based
on the intention of the importer to assemble complete furniture with imported furniture parts, we do
not consider that the two measures are comparable as China argues.

7.480 Furthermore, the measures at issue in this dispute purport to prevent the use of domestic
assembly operations as a means of circumventing duties on complete articles.®® We do not find such
a purpose in the CBSA decision. Rather, the decision clarifies that it will classify articles that are

802 Regarding "articles imported to be incorporated with domestic components in the manufacture of
domestic furniture" (paragraph 6 of the decision), which the decision says will be classified as "parts’, Canada
submits there is no threshold level of domestic content (Canada's response to Panel question No. 124(c)).

803 However, we also recall China's statement that " Customs authorities interpret and enforce their tariff
schedules in accordance with the rules of the HS, not the intention of the importer to evade applicable duty
rates" (Chinas response to Panel question No. 13).

The Panel finds it difficult to reconcile this statement with China's analogy above between the
measures at issue and the CBSA decision based on the intention of the importer. The Panel aso does not
understand why one type of intention should be taken into account in interpreting a tariff provision, while
another type of intention does not matter.

804 China's response to Panel question No. 124(a).

805 China's first written submission, para. 153.
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imported to be incorporated with domestic components in the manufacture of domestic furniture in
their own right under the appropriate HS headings.®®

7.481 Therefore, apart from whether the principle of GIR 2(a) has been correctly applied in the
CBSA decision, which is outside the scope of this dispute, we do not find that the CBSA decision is
precisely comparable to the measures at issue in respect of the application of GIR 2(a). In any event,
even if Canada's measure were directly comparable to the measures at issue, this measure alone would
not amount to "subsequent practice” within the meaning of Article 31(1)(b) of the Vienna Convention,
which can be established only by a pattern of common, consistent, and concordant actions by WTO
Members.

Other members' practice — Anti-circumvention of anti-dumping and countervailing duties

Anti-dumping duties and ordinary customs duties

7.482 China aso argues that practices of Members in preventing the circumvention of anti-
dumping or countervailing duties is applicable to measures designed to prevent the circumvention of
ordinary customs duties®’ In China's view, in the anti-dumping and countervailing duty order
context, it is permissible for a Member to apply an anti-dumping or countervailing measure to imports
of the parts and components of a complete product, when necessary to prevent circumvention of the
anti-dumping or countervailing duties that apply to that complete product. Therefore, as a matter of
treaty interpretation, the resolution of this interpretive issue should be the same with respect to both
anti-dumping/countervailing duties and ordinary customs duties.

7.483 More specifically, in Chinds view, both customs and anti-dumping duties are "duties'
governed by Articlell of the GATT 1994 and require national authorities to determine whether
imported merchandise is properly classified. China argues that there are no rules on anti-
circumvention in the context of anti-dumping duties either and that "whatever the legal basis for the
imposition of duties, duties are duties once they are validly in place” and they can al be
circumvented.®®  China submits that the existence of separate tariff headings for parts and
components of an article does not dictate the manner in which a Member may interpret and enforce a
tariff heading for the complete article. Accordingly, China considers that national authorities should
be able to draw a dividing line between the importation of the complete article and the importation of
the parts of that article based on a "reasonable and practical approach” as adopted by other Members
in the context of anti-dumping duties.®® China does not consider that the purpose of anti-dumping
duties is more relevant than the acknowledged purpose of ordinary customs duties®®, when both can
be undermined as effectively. If anything, the extraordinary nature of anti-dumping duties should
make it more difficult for Members to extend the scope of these measures to include parts and
components of a product.®™*

80 Exhibit CHI-22, paragraph 7. Canada's response to Panel question No. 210(b), cross-referring to its
response to Panel question No. 186.

807 China's first written submission, paras. 120, 138-145.

808 China's second writen submission, para. 70.

89 China is referring to the LNPPs from Germany and Japan case of the US Commerce Department
(See paragraphs 7.501-7.507 below). China also refersto an argument by the United Statesin EEC — Parts and
Components, which in China's view, analogizes the circumvention of AD/CV duties to the circumvention of
ordinary customs duties (Chinas first written submission, para. 143, citing para. 4.37 of the panel report).

810 A ccording to China, the purpose of ordinary customs duties is to regulate market access for imports
and generate customs revenues.

811 China's second written submission, paras. 72-78.
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7.484 The European Communities submits that the antidumping circumvention rules cannot be
relied upon to establish a subsequent practice relevant to the interpretation of China's obligations
under Article Il of the GATT 1994 and its Schedule of Concessions, as this would totally ignore that
anti-dumping duties and customs duties follow a completely different logic and are rooted in two
different sets of WTO obligations.®*

7.485 The European Communities argues that anti-dumping duties are not customs duties under
Article !l of the GATT 1994, but rather as an exception to Article Il of the GATT 1994 and to the
MFN principle. Also, anti-dumping duties may be imposed only after an investigation establishing
that dumped imports are causing injury to domestic industry.®®® The European Communities argues
that anti-dumping duties are subject to detailed obligations under Article VI of the GATT and the
Anti-Dumping Agreement and aim at re-establishing fair trade conditions between the dumped
imports and the domestic like products and protecting the domestic industry from the injury caused by
the dumping.

7.486 The United States submits that China's analogy to Members anti-dumping practices is
irrelevant in the absence of any proceeding initiated by China under the rules of Article VI of the
GATT 1994 and the Anti-Dumping Agreement, since the rules governing anti-dumping are different
from Article |1 of the GATT 1994 rules and thus have no relevance to China's measures.*™

7.487 The United States argues that in respect of anti-dumping duties, the investigating Member is
not required to impose them on the basis of tariff lines, and thus, in the anti-dumping context, unlike
customs duties governed by Articlell, tariff lines and how tariff concessions are set forth in a
Member's Schedule are not relevant.® The United States submits that anti-dumping measures are
authorized only in certain circumstances, i.e. where the investigating Member makes findings of
dumping, injury and causal link.®*" Furthermore, the United States argues that when anti-dumping
duties are imposed in the circumvention context, they are not applied in the way that China seeks to
apply the charges under the measures at issue: the investigating Member does not impose the same
anti-dumping duties on the products governed by a circumvention ruling as that imposed on the
products that were clearly within the scope of the anti-dumping order from the outset.®*® Thereis no
one uniform amount of duty imposed on any of the products within the scope of the anti-dumping
order at least under the US system. Rather, the anti-dumping duties are assessed on the basis of the
amount of dumping found for particular transactions involving particular products.

7.488 Canada is also of the view that there is a separate regime that governs application of anti-
dumping duties under the Anti-Dumping Agreement, and anti-dumping duties are measures that do
not qualify as either "ordinary customs duties' or "other duties or charges' under Articlell of the
GATT 1994.%° Canada submits that anti-dumping duties are fundamentally different from ordinary

812 Eyropean Communities' response to Panel question No. 132.

813 Eyropean Communities' response to Panel question No. 132.

814 Eyropean Communities' response to Panel question No. 132.

815 United States response to Panel question No. 140.

816 China agrees that anti-dumping duties are defined by reference to the scope of the investigation, not
by reference to its tariff, but this is a distinction without a difference. Anti-dumping measures and tariff
provisions both refer to specific products. The United States offers no explanation as to why the resolution of
the issue, whether a reference to a product includes a reference to the parts and components if assembled into
the complete product, should differ simply because the product to which the duty applies is described in the
scope of an anti-dumping measure, instead of in atariff line (China, second written submission, para. 79).

87 United States' responses to Panel question Nos. 67, 140.

818 United States' response to Panel question No. 140.

819 Canadals response to Panel question No. 140.
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customs duties in that anti-dumping duties are temporarily applied to remedy a situation where
imports from another Member are being dumped in a Member's internal market and are causing injury
to domestic producers of those like products.*° In contrast, ordinary customs duties do not correct a
situation of wrongdoing ("injury"), nor does it relate to activity within the internal marketplace. The
lack of "wrongdoing” and the need to correct such actions is the reason that the concept of anti-
circumvention measures does not apply to valid and legitimate customs duties, and is only spoken of
in terms of anti-dumping duties, which by their nature are designed to combat actions already found to
beillegal under a Member's domestic law.

7.489 To support its argument that the rationale behind anti-circumvention measures in relation to
anti-dumping or countervailing duties also extends to Chinds interpretation of the tariff headings
concerned, China starts from the proposition that there is no difference between anti-dumping duties
and ordinary customs duties, as both are "duties" regardless of the legal basis for anti-dumping duties
and ordinary customs duties and as both can be circumvented. First, the Panel notes that ordinary
customs duties and anti-dumping are governed by two different sets of rules under the WTO
Agreement, namely Articlell and Article VI of the GATT 1994 and the Anti-Dumping Agreement.
The Anti-Dumping Agreement, in particular, provides detailed rules on the application of anti-
dumping duties, including specific preconditions such as the finding of dumping, injurious effects to
the relevant domestic industry and causation between these two factors. These rules are not in any
manner related to the interpretation of a Member's Schedule of Concessions.

7.490 Moreover, the reference to anti-dumping duties in Article11:2 of the GATT 1994 does not
mean that anti-dumping duties are also ordinary customs duties within the meaning of Article Il of the
GATT 1994. As pointed out by the complainants, the types of charges listed in Articlell:2 are
exceptions to the disciplines under Articlell that nothing other than ordinary customs duties as
indicated in a Member's Schedule can be imposed on the importation of goods from other
Members.®?

7.491 Further, the purpose of ordinary customs duties, as opposed to that of anti-dumping dutiesis,
in our view, also afactor distinguishing customs duties from the other: ordinary customs duties are to
regulate market access for imports and to generate revenues, as submitted by China, whereas anti-
dumping duties are alowed, as necessary and upon showing the preconditions set out in the
Anti-Dumping Agreement, to address the injurious effects caused by illegally dumped imports on the
importing country's domestic market. Moreover, ordinary customs duties are imposed on imported
goods under appropriate tariff headings in a tariff schedule without any notion of illegal activity
associated with imports.

820 Canadals response to Panel question No. 140.
81 The Appellate Body in Chile — Price Band System stated:

"[w]e observe that Article11:2 of the GATT 1994 sets out examples of measures that do not
qualify as either 'ordinary customs duties or 'other duties or charges. These measures include
charges equivaent to internal taxes, anti-dumping and countervailing duties, and fees or other
charges commensurate with the cost of services rendered. They too may be based on the value
and/or volume of imports, and yet Articlell:2 distinguishes them from 'ordinary customs
duties by providing that '[n]othing in [Article 1] shall prevent any Member from imposing'
them 'at any time on the importation of any product™ (Appellate Body Report on Chile— Price
Band System, para. 276).

Furthermore, this understanding of Articlell:2 of the GATT 1994 is also confirmed in reference
materials, such as Jackson, John, World Trade and the Law of GATT (1969), page 210 and Bhaa, Rg,
International Trade Law: Theory and Practice (2001, Second Edition), page 299.
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7.492 Inlight of the above, we do not find that China has proved that there is no difference between
ordinary customs duties and anti-dumping duties.

Anti-circumvention measures in respect of anti-dumping duties

7.493 Furthermore, the complainants submit that the anti-circumvention concept in the context of
anti-dumping and countervailing duties should not be considered as part of the "subsequent practice”
for the measure at issue because unlike ordinary customs duties, Members have recognized
circumvention in the context of AD duties such as the Ministerial Decision on Anti-Circumvention®?;
and Article VI GATT and Anti-Dumping Agreement®?, and because anti-circumvention measures in

connection with anti-dumping duties do not change the customs classification.

7.494 More specifically, the European Communities submits that anti-circumvention rules on anti-
dumping measures find their legitimacy in Article VI of the GATT, the Anti-Dumping Agreement and
the Ministerial Declaration on this issue, and thus enforce and relate to a different set of rights and
obligations, which are not relevant to the interpretation of the rights and obligations of WTO
Members under Article Il of the GATT 1994.2* The European Communities further argues that the
anti-circumvention duty is never applied on products leaving the assembly factory in the European
Communities.®® Rather, an investigation is carried out and if it is found that the imports of parts
constitute circumvention, the anti-dumping duty is extended to the parts. Also, the European
Communities anti-circumvention measures change neither the customs classification nor the customs
duty applicable to the product concerned.®?

7.495 The United States argues that while the WTO Agreement does not define circumvention,
Members have traditionally recognized two patterns of trade which they have considered to be
circumvention, both of which arise in the context of anti-dumping duty measures and countervailing
duty measures — trade patterns involving (i) marginal alterations to the product itself and (ii) marginal
aterations in the patterns of shipment and assembly respectively.” The United States submits that
most Members recognize that circumvention takes place when such marginal modifications as regards
merchandise otherwise subject to an anti-dumping or countervailing duty measure are done in a
manner which undermines the purpose and effectiveness of trade remedies provided for under the
WTO Agreement. Also, according to the United States, the concept of circumvention in the anti-
dumping context has also been recognized in a Ministerial Decision, i.e. the Ministerial Decision on
Anti-Circumvention, adopted by Members at Marrakesh and forming an integral part of the Final Act
Embodying the Results of the Uruguay Round Multilateral Trade Negotiations. The Decision
acknowledged the problem of circumvention in the trade remedies context and recognized the
desirability of applying "uniform rulesin this area as soon as possible” to prevent the evasion of anti-
dumping and countervailing measures through circumvention.®® The United States argues that in

82 |n addition, Canada also refers to the GATT Panel Report on EEC — Parts and Components. See
Canadd's response to Panel question No. 13(a).

83 The European Communities is the only complainant who makes this argument.

84 Eyropean Communities' response to Panel question No. 132.

85 Eyropean Communities' response to Panel question No. 132.

826 The European Communities explains that applied to the example of anti-dumping measures against
bicycles from China and the anti-circumvention measures against imports of major bicycle parts, this would
mean that the imports of parts would be subject to an anti-dumping duty for bicycles, but the customs duty will
remain the one applicable for bicycle parts, as explicitly stated in Article 13(5) of Regulation 384/96 (European
Communities response to Panel question No. 132).

87 United States' response to Panel question No. 140.

88 The United States submits that "the Decision confirms that the topic of circumvention formed part
of the negotiations which preceded the Anti-Dumping Agreement and referred this matter to the Committee on
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contrast, it is not aware of any generally held concept of circumvention under Articlell of the
GATT 1994.

7.496 Canada argues that unlike anti-circumvention of anti-dumping duties, which is a notion
recognized by Canada and many other WTO Members, no parallel concept applies in respect of tariff
concessions and there exists no generally recognized WTO basis for the application of internal "anti-
circumvention" measures related to tariffs.%*

7.497 China considers that the Ministerial Decision on Anti-Circumvention does not, on its face,
apply to countervailing duties, but Members have, nonetheless, adopted measures to prevent the
circumvention of countervailing duties. In addition, the Decision does not establish rules but simply
notes the existence of this issue in the anti-dumping context and refers to the Committee on Anti-
Dumping. Nothing in the decision implies that the same problem does not exist in the context of
countervailing duties or ordinary customs duties. The evasion of duties is the same for all different
types of duties.®® Further, there are in fact, no "rules" in either Article VI of the GATT or the Anti-
Dumping Agreement that | egitimize this practice.®*

7.498 The Panel notes that as submitted by the complainants, the notion of anti-circumvention
measures applied in connection with anti-dumping duties is recognized in the Ministerial Decision on
Anti-Circumvention. The Decision provides:

"Decision on Anti-Circumvention
Ministers,

Noting that while the problem of circumvention of anti-dumping duty
measures formed part of the negotiations which preceded the Agreement on
Implementation of Article VI of GATT 1994, negotiators were unable to agree on
specific text,

Mindful of the desirability of the applicability of uniform rulesin thisarea as
soon as possible,

Decide to refer this matter to the Committee on Anti-Dumping Practices
established under that Agreement for resolution."

7499 As shown in the text of the Decison, WTO Members referred issues relating to
circumvention of anti-dumping duties to the Committee on Anti-Dumping Practices at the time of the
Uruguay Round negotiations. Since then, WTO Members have continued to discuss the relevant
issues in accordance with the mandate under the Decision and as part of the Doha negotiations. In
contrast, we have no evidence or document showing that comparable recognition or discussion has
ever taken place in the context of ordinary customs duties or interpretation of Members' Schedules of

Anti-Dumping Practices for resolution. To fulfil this mandate, the Committee on Anti-Dumping Practices
established the Informal Group on Anti-Circumvention to examine and resolve which rules should apply
uniformly to address the problem of circumvention” (United States response to Panel question No. 140).

829 Canadal's response to Panel question No. 140.

80 China's second written submission, paras. 80-85. China also refers to the "unresponsive answer" of
the United States to Panel question No. 94. China also notices differences in view among the complainants. In
particular, China cites the statement of the European Communities that the Decision "recognizes that uniform
rules on anti-circumvention of anti-dumping measures have not been defined".

81 China's second written submission, para. 71.
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Concessions within the scope of Articlell of the GATT 1994. In the absence of any specific
indication or lega basis that the Members' discussions on the notion of circumvention in relation to
anti-dumping duties can be also related to ordinary customs duties, we do not find that the
circumstances surrounding the notion of anti-circumvention of anti-dumping measures can be
extended to the interpretation of Members' Schedules of Concessions.

7.500 In this regard, China argues that since "nothing" in the Decision implies that the same
problem does not exist in the ordinary customs duty context, it should be presumed that it also exists
in the ordinary customs duty context. We are not persuaded by China's argument. The Decision
explicitly notes that WTO Members could not agree on specific text relating to the problem of
circumvention of anti-dumping duty measures, which formed part of the negotiations which preceded
the Agreement on Implementation of ArticleVI of GATT 1994, which is an agreement on anti-
dumping duties. It also expresses the negotiators "desirability of the applicability of the uniform rules
in this area” (in the area of anti-dumping measures) (emphasis added). We do not find any basisin
the language of the Decision, which is specifically aimed at the negotiators recognition of the
circumvention problem with respect to anti-dumping duty measures, for extending the same
consideration to ordinary customs duties.

Anti-circumvention measures:. EC bicycle case and US printing press case

7.501 China refers to the measures taken by the European Communities and the United States to
prevent the circumvention of anti-dumping duties through the importation and domestic assembly of
parts to support its argument that anti-circumvention measures in respect of anti-dumping measures
constitute the subsequent practice for China's measures in the present case®? More specifically,
China takes two specific examples of anti-circumvention measures the European Communities and
the United States have taken in respect of anti-dumping duties imposed originally on bicycles and
printing press imports.®® Essentially, China submits that the European Communities and the United
States have imposed the same anti-circumvention measures as the measures at issue, in the sense that
both types of measure employ the same standards such as a value test (consideration of the value of
imported parts used in the assembly of a complete good); distinguish the importation of individual
parts per se (i.e. replacement parts) from the importation of parts for the purpose of assembling what
is, in the essential character, a complete good; and adopt customs procedures to facilitate the tracking
of imported parts and components - conditions imposed at the time of importation. China submits that
the purpose, structure, and operation of the anti-circumvention measures in both cases are
indi stinguishable from China's measures.

7.502 The European Communities submits that the purpose of the rules set out in Article 13(2) of
that regulation is to act against shipments of parts which are either assembled in the Community or a
third country if these shipments of parts replace the shipment of products which had previously been
found dumped and shipped in an assembled form.%** According to the European Communities, all
these actions are linked and must take place in the context of an anti-dumping measure on the
assembled product with aview to undermining the remedial effect of these duties. In comparison, the
European Communities submits that China's measures are not an action against imports of parts which

82 China's first written submission, paras. 120-136. Specificaly, China refers to the EC Council
Regulation (EC) No. 384/96 (as amended by regulation 461/2004) and 19 U.S.C. 1677j(a)(1) (Exhibit CHI-26).

83 Anti-circumvention measure imposed on Bicycle Imports from China under Council Regulation
(EC) 7197 (10 January 1997) (Exhibit CHI-24) and anti-circumvention measure imposed on Large Newspaper
Printing Presses and Components Thereof, Whether Assembled or Unassembled from Germany and Japan by
the US Commerce Department (Exhibit CHI-25).

84 European Communities' response to Panel question No. 132.



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 290

have previously been imported in the form of assembled cars, but rather an action against parts as
such with a view to increasing local content and developing a domestic industry for auto parts and
complete vehicles. The European Communities points out that its regulation is applied against
importers which intentionaly circumvented the anti-dumping duty, and this was found out by an
investigation.?®  Second, the anti-circumvention duty is never applied on products leaving the
assembly factory in the European Communities.®®

7.503 With respect to the US Final Determination on "Large Newspaper Printing Presses and
Components (LNPPs)"®’, the United States argues that unlike automobiles, which are routinely
imported fully assembled, it is not feasible to import fully assembled LNPPs. Further, the United
States submits that "the value test” was part of a process of the Department of Commerce so that
importers could demonstrate that their merchandise was not subject to the anti-dumping order.

7.504 In the Panel's understanding, China's argument above is that since the mechanisms®® of the
measures at issue and the anti-circumvention measures imposed by the European Communities and
the United States are similar, these anti-circumvention measures are indistinguishable from Chinas
measures and therefore establish subsequent practice in respect of Chinas measures. In assessing
China's argument, we first recall our finding above that the recognition of the problem relating to
circumvention of anti-dumping duty measures™ and the rationale underlying anti-dumping duties™®
cannot be in principle extended to the ordinary customs duty context: unlike anti-dumping duty
measures, the notion of, or any problems relating to, circumvention in the context of ordinary customs
duties does not exist; ordinary customs duties are governed by an entirely separate set of disciplines
under the WTO Agreement from anti-dumping duties; and ordinary customs duties are imposed on
goods in accordance with appropriate tariff headings in a tariff schedule without any notion of illegal
activity associated with imports. Considered against this background, we are not of the view that a
mere similarity in the operative mechanisms between the anti-circumvention measures taken in
respect of anti-dumping duties as cited by China and Chinas measures taken in the context of
ordinary customs duties would make the measures comparable to the two examples of circumvention
measures taken by the European Communities and the Untied States in the context of anti-dumping
measures.

7.505 Further, we note the European Communities' point that unlike the measures at issue, its anti-
circumvention measure in respect of bicycle part imports from China purports to act against imports
of parts which had previously been imported and dumped to the EC market in the form of assembled
bicycles so as to cause an injury to the EC domestic bicycle market.®* In thislight, the purpose of the
anti-circumvention measures associated with anti-dumping measures cannot be related to the charge
imposed under China's measures. Under the measures at issue, the condition triggering the imposition
of the charge is the importers' intention to assemble motor vehicles using imported parts above the
thresholds set out in the measures®™?, without the need to show the preconditions of the kind attached

85 European Communities' response to Panel question No. 132.

8% Rather, an investigation is carried out and if it is found that the imports of parts constitute
circumvention, the antidumping duty is extended to the parts. See European Communities response to Panel
question No. 132.

87 United States response to Panel question No. 126.

8% See paragraph 7.501 for the operative factors under these two anti-circumvention measures that
Chinaargues are comparable to those relating to China's measures.

89 See paragraphs 7.497-7.499.

890 See paragraphs 7.489-7.492.

81 See paragraph 7.502. European Communities response to Panel question No. 132.

82 See China's response to Panel question No. 108(d). China states, inter alia, that the charge imposed
under the measures relates back to the condition attached at the time of importation; when the auto manufacturer
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to the imposition of anti-circumvention measures in respect of origina anti-dumping duties, for
example, a proof that the subject parts had previously been imported in the form of assembled goods
and found dumped. If anything, China's tariff schedule itself provides the two different tariff rates for
motor vehicles and parts thereof, which is adirect result of the negotiations between Chinaand WTO
Members.

7.506 Finadly, to the extent China has maintained a position that the notion of "circumvention" for
the purpose of this case is a matter of correct tariff classification, China has not explained how anti-
circumvention measures in respect of anti-dumping measures, which have no relation with tariff
classification, are indistinguishable from the measures taken in the context of ordinary customs duties
allegedly for correct classification.®*

7.507 Overal, given the noticeable legal and factual differences between anti-dumping duties and
ordinary customs duties, the Panel finds that anti-circumvention measures imposed in relation to anti-
dumping or countervailing duties cannot be considered as constituting subsequent practice for the
interpretation of tariff headings as suggested by China.

Other Members' practice — "split shipments"

7.508 Finaly, China also refers to certain regulations of other Members that allow multiple entries
of unassembled or disassembled merchandise to be treated as a single entry for tariff classification
purposes (so-called "split shipments' situation).®** We recall our finding in paragraphs 7.434-7.436
above that regulations addressing split shipments are distinguished from the multiple shipment
situation covered under the measures. Therefore, we do not consider that the regulations dealing with
split shipments establish subsequent practice for the measures at issue.

Conclusion

7.509 For the reasons above, the Panel does not find based on the available evidence before it that
there exists a "concordant, common and consistent” sequence of acts or pronouncements by WTO
Members that would amount to the subsequent practice for the interpretation of the tariff headings
concerned as advocated by China.

fulfils its stated intention to import and assemble parts and components that have the essential character of a
motor vehicle, it will be obliged to pay the applicable duty rate for motor vehicles.

883 We also note China's argument that the complainants have failed to establish why the practices of
WTO Members in respect of anti-dumping duties are not relevant to the interpretation of China's Schedule of
Concessions, and to a consideration of the types of measures that China may adopt to prevent the evasion of the
higher duty rate for motor vehicles that it negotiated (China's second written submission, para. 85). Asset outin
Section VII.A.3, however, the burden of proof rests with the party, be it the complainant or the respondent, who
makes an affirmative clam. As regards the issue of WTO Members practices in respect of anti-dumping
measures, it is Chinawho has put forward an argument that such practices constitute the subsequent practice for
the measures at issue. Therefore, it is Chinathat bears the burden of proof concerning this particular issue.

84 China's first written submission, paras. 156-160.

Also, in response to a Pandl question whether national customs authorities, as a common practice,
make classification determinations after the parts are assembled, the WCO Secretariat indicatesthat it is aware
of at "least one Contracting Party who has introduced legal provisions in Section XVI1 (i.e. Chapters 84 and 85)
and for headings 86.08, 88.05, 89.05 and 89.07, gtipulating that '[t]he provisions of GIR 2(a) are also applicable,
a the request of the declarant and subject to conditions stipulated by the competent authorities, to [machines]
[goods of headings 86.08, 88.05, 89.05 and 89.07] imported in split consignments." (WCO's letter of 20 June
2007, page 5).
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(V) Supplementary means of inter pretation®®

7.510 We will now examine evidence submitted in relation to the circumstances of conclusion of
China's accession to the WTO, including China's classification practice prior to its WTO accession,
that could potentially discern what was, or was not, the common intention of the Members with
respect to the tariff term "motor vehicles' in Chinds concessions contained in the tariff headings of
China's Schedule.

7.511 China argues that the interpretation of the term "motor vehicles* that China has implemented
through the measures is confirmed by recourse to the circumstances surrounding the conclusion of
China's accession to the WTO, such as the historical background against which the accession was
negotiated.>* According to China, at the time China negotiated its Schedule of Concessions, many
WTO Members, including the United States and the European Communities, had long maintained
measures to prevent the circumvention of duties. China submits that these circumstances help discern
the common understanding of the parties as to the distinction between complete articles and parts of
those articles, and the types of measures that Members are allowed to adopt to delineate the boundary
between these two categories.®’

7.512 The European Communities submits that the fact that China has adopted the measures only
in 2004 and 2005 demonstrates that China has interpreted GIR 2(a) differently prior to the adoption of
the measures despite its claim that the interpretation it now advances has been the premise under
which it negotiated its accession to the WTO.®*¥ The European Communities argues that if China
already applied such an interpretation at the time of its accession to the WTO, the measures would be
redundant.®*

7513 Canada submits that at the time of China's accession, there was no established practice
among Members to apply the concerned HS Committee Decision 1995 to multiple shipments.

7.514 The Panel will first consider China's own practice at the time of, or prior to, its accession to
the WTO in 2001. China submits that, prior to the adoption of the measures, China did not have a
procedure for determining whether multiple shipments of parts and components were related to each
other through their common assembly into a specific vehicle model, which is the situation that has
triggered, according to China, the need for the measures at issue in 2004.%° This seems to be the case
athough China has been maintaining, including prior to Chinas accession to the WTO, higher tariff
rates for motor vehicles than those for parts and components of a motor vehicle® Specifically,
China submits that in 2001, immediately prior to China's accession to the WTO, the average applied

85 See paragraphs 7.722-7.725 below.

86 Chinals first written submission, paras. 149-150. China refers to the Appellate Body's statement in
EC — Computer Equipment that the "circumstances of the conclusion” of atreaty includes, "in appropriate cases,
the examination of the historical background against which the treaty was negotiated" (Appellate Body Report
on EC — Computer Equipment, para. 86).

87 China's first written submission, para. 151.

88 European Communities' second written submission, para. 120, referring to China's response to Panel
question No. 111.

89 The European Communities also points out that China must be applying GIR 2(a) differently in
different contexts given that China does not have similar measures in place in the context of other products
where applicable tariff rates are different between the complete articles and their parts (European Communities
second written submission, para. 120, referring to China's response to Panel question No. 57).

80 China's response to Panel question No. 12(b).

81 All the parties to the dispute do not dispute that China has always applied lower tariff rates to auto
parts than to motor vehicles. Also See China's response to Panel question No. 2.
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tariff rate for "motor vehicles' was 63.6 per cent, and the average applied tariff rate for "auto parts'
was 24.7 per cent.®?

7.515 In any event, China has not been able to provide the Panel with evidence showing that China
had ever classified, prior to its accession to the WTO, multiple imports of auto parts and components
as amotor vehicle, based on their assembly into a motor vehicle in China. Nor has China been able to
point to classification practices of other WTO Members that could support China's interpretation of
the tariff term "motor vehicles’. We note that China has referred to the so-called anti-circumvention
measures imposed by other Members such as the United States and the European Communitiesin the
context of anti-dumping duties. However, for the reasons we explained above, we do not consider
that the measures imposed in connection with anti-dumping or countervailing duties are comparable
to the interpretation of atariff term in the concessions contained in China's Schedule.

7.516 China also argues that the importance of the interpretation of GIR 2(a) adopted by the WCO
(referring to the HS Committee Decision) is that WTO Members have been aware, since at least 1995,
that the HS allows Members to classify multiple imports of parts and components in accordance with
the principle of GIR 2(a). According to China, therefore, this is part of the context in which WTO
Members have negotiated and entered into tariff concessions and in turn also part of the context in
which China negotiated its Schedule of Concessions with other WTO Members in connection with its
accession to the WTO.%®

7.517 In addressing China's assertion that WTO Members have been aware, since at least 1995, that
the HS alows Members to classify multiple imports of parts and components in accordance with the
principle of GIR 2(a), the Pandl first recalls the Appellate Body's observation regarding the HS in EC
— Computer Equipment:

"We are puzzled by the fact that the Panel, in its effort to interpret the terms of [the
EC Schedule], did not consider the Harmonized System and its Explanatory Notes.
We note that during the Uruguay Round negotiations, both the European
Communities and the United States were parties to the Harmonized System.
Furthermore, it appears to be undisputed that the Uruguay Round tariff negotiations
were held on the basis of the Harmonized System's nomenclature and that requests
for, and offers of, concessions were normally made in terms of this nomenclature."®*

7.518 We further note that referring to its observation cited above in EC — Computer Equipment, the
Appellate Body in EC — Chicken Cuts made reference to an observation by the Panel:

"[T]he Panel also pointed out, and no participant in this proceeding contested, that
'the [Harmonized System] was used as a basis for the preparation of the Uruguay
Round GATT schedules.

The above circumstances confirm that, prior to, during, as well as after the Uruguay
Round negotiations, there was broad consensus among the GATT Contracting Parties

82 Chinals response to Panel question No. 2.

83 China's response to Panel question No. 111. China adds that under Article31 of the Vienna
Convention, the decision of the WCO concerning the interpretation of GIR 2(a) is therefore relevant context for
the interpretation of Chinas tariff provisions for motor vehicles.

84 Appellate Body Report on EC — Computer Equipment, para. 89.



WT/DS339/R
WT/DS340/R
WT/DS342/R

Page 294

to use the Harmonized System as the basis for their WTO Schedules, notably with
respect to agricultural products. ..." &

7.519 As the Appellate Body observed above, given that the Uruguay Round tariff negotiations
were held on the basis of the nomenclature of the HS and that requests for, and offers of, concessions
were normally made in terms of this nomenclature, the WTO Members were aware of the content of,
and their obligations under, the HS at the time of the Uruguay Round negotiations. Furthermore, the
Panel in EC — Chicken Cuts noted that the membership of the HS was "extremely broad" and included
the "vast majority of WTO Members'.®® In light of this, we consider it reasonable to presume that at
the time of the Uruguay Round negotiations, the Members recognized the obligations under the HS.
As regards the obligations under the HS, Article 3(a)(ii) of the HS Convention provides:

"[17t shall apply the General Rules for the interpretation of the Harmonized System
and all the Section, Chapter and Subheading Notes, and shall not modify the scope of
the Sections, Chapters, headings or subheadings of the Harmonized System."

7.520 The Members obligation under the HS thus included the application of GIR 2(a), which is a
provision under the GIR. Then, to prove that the Members understood at the time of the Uruguay
Round negotiations that they were allowed to classify "multiple imports of parts and components' in
accordance with GIR 2(a), China must show that GIR 2(a) is interpreted to include "multiple imports
of parts and components”.

7.521 Inthisrdation, Chinaexclusively relies on paragraph 10 of the HS Committee Decision: that
the statement in paragraph 10 of the Decision — "the questions of ... the classification of goods
assembled from elements originating in or arriving from different countries are matters to be settled
by each country in accordance with its own national regulations — supports its proposition that the
Contracting Parties to the HS were allowed to classify parts and components of a complete good
imported in multiple shipments under the corresponding tariff heading for the complete good. As
examined above in Section VI1.D.2(a)(ii), however, China has not demonstrated that paragraph 10 of
the HS Committee Decision addresses the multiple shipment situation as advocated by China. Rather,
we found that the evidence before us showed that paragraph 10 of the Decision addressed the question
of rules of origin.®" Therefore, we do not consider that the HS Committee Decision should be
understood as indicating the WTO Members' awareness of the interpretation of GIR 2(a) as advanced
by Chinaat the time of, or prior to, China's accession to the WTO.

7.522 The considerations above in relation to the supplementary means of interpretation confirm our
preliminary finding that the tariff term "motor vehicles' in the concessions contained in the tariff
headings of China's Schedule does not require that multiple imports of parts and components of a
motor vehicle be included in its scope, based on the assembly of those parts and components into a
motor vehicle in China.

(b) Conclusion

7.523 For the reasons above, the Panel concludes that the tariff provisions for motor vehicles
(87.02-87.05) of China's Schedule of Concessions do not include in their scope auto parts imported in
multiple shipments based on their assembly into a motor vehicle. Accordingly, to the extent the
measures could be considered as falling within the scope of Article Il of the GATT 1994, Chinas

85 Appellate Body Report on EC — Chicken Cuts, paras. 196, 199.
86 Appellate Body Report on EC — Chicken Cuts, paras. 196, 199.
87 See paragraphs 7.444 above.
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measures have the effect of imposing ordinary customs duties on imported auto parts in excess of the
concessions contained in the tariff headings for auto parts under its Schedule, inconsistently with its
obligations under ArticleI1:1(a) and (b) of the GATT 1994.

3. Treatment of auto partsimports under China's measures - essential character test under
Articles 21 and 22 of Decree 125

7.524 Werecall our consideration above that the thresholds to determine the essential character of a
motor vehicle, set out in Articles 21 and 22 of Decree 125, could be considered as an element that
would characterize the charge as ordinary customs duties, provided the thresholds are by themselves
applied to the classification of auto parts and components imported in a single shipment. The
complainants argue that the criteria for the determination of the essential character of a motor vehicle
set out in Articles 21 and 22 of Decree 125, even if they are applied to auto parts imported in asingle
shipment, are till in violation of Articlell of the GATT 1994. We will thus examine this claim by
the complainants in this section on the assumption that these criteria are applied to auto parts imported
in asingle shipment.®®

@ "Essential character” test under GIR 2(a)
) Circumstances under which the essential character test under GIR 2(a) is applicable

7.525 As examined above, those WTO Members who are also contracting parties to the HS are
obliged under the HS Convention to apply the interpretive rules of the HS, namely the GIR, to the
classification of goods. In this connection, we found that in certain classification situations, GIR 2(a)
needs to be consulted, in conjunction with GIR 1.%°

7.526 Specificaly, the HS Contracting Parties are required to classify an incomplete or unfinished
good, imported either unassembled or disassembled, as the corresponding complete good provided the
incomplete or unfinished good, as presented, has the essential character of the complete or finished
good. The parties to the dispute do not dispute that the principle of GIR 2(a) applies when customs
authorities need to determine whether parts and components of a complete good, imported and
presented in a single shipment, have the essential character of the complete good.

7.527 Therefore, in this section, we will examine whether the criteria provided in Article 21(2) and
(3) and Article 22 of Decree 125 for the essential character of a motor vehicle, if their application is
limited to a single shipment situation, are compatible with the principle of GIR 2(a), Chinas
concessions in the tariff headings for motor vehicles of China's Schedule, and consequently with
Article11:1(a) and (b) of the GATT 1994.

(i) Panel's task in respect of the complainants' claim on the essential character test under the
measures

7.528 We observe that no definite guidance exists for the assessment of whether the criteria under
Articles 21 and 22 of Decree 125 provide a valid standard for determining the essentia character of a
motor vehicle under GIR 2(a) and consequently are consistent with China's concessions in the tariff
headings for auto parts.

88 The complainants claim relating to China's treatment of CKD and SKD kits under Article 21(1) of
Decree 125 isaddressed in Section VI1.E of these reports.
89 See paragraphs 7.389-7.391 above.
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7.529 In response to questions from the Panel in this regard, the WCO Secretariat has commented
that except for several examples cited in the Explanatory Notes to certain areas of the HS, the
Nomenclature and Explanatory Notes are largely silent regarding the meaning of the "essential
character" of the complete or finished article as it appears in GIR 2(a).*° Referring to the General
Explanatory Note to Chapter 87 as a notable example, the WCO Secretariat states that the question at
what point a collection of parts can be considered to substantially compose a complete motor vehicle
is one that must be considered on a case-by-case basis. In this connection, the Committee has not
formaly developed principles, nor has the Committee ruled formaly on the classification of
unassembl ed sets of parts for motor vehicles of Chapter 87.

7.530 At the same time, the WCO Secretariat notes that Chapter 87 presents unique classification
challenges because in addition to headings describing complete motor vehicles (headings 87.01-
87.05) and a heading for parts and accessories (heading 87.08), the Chapter also provides a separate
heading for motor vehicle chassis fitted with engines (heading 87.06) and a heading for motor vehicle
bodies (including cabs) (heading 87.07). In the view of the WCO Secretariat, some sets of auto parts
may be classifiable by application of GIR 2(a) in either heading for complete motor vehicles or
headings for intermediate goods (i.e. motor vehicle chassis fitted with engines under heading 87.06
and motor vehicle bodies under heading 87.07).%" Accordingly, the WCO Secretariat considers that
the treatment of collections of parts of motor vehicles could range from individua classification of
each part in heading 87.08 or other eo nomine provisions in the Nomenclature (see Note 2 to Section
XVI11)%2, through headings 87.06 and 87.07, to headings 87.01-87.05, although the borderlines among
these headings have not been tested in the Committee with respect to unassembled sets of parts.

7.531 Regarding the principles that would affect a decision on the application of GIR 2(a) to the
standards set out in Article 21 of Decree 125, the WCO Secretariat comments that the HS criterion is
whether the specific collection of parts presented has the essential character of the complete or
finished article, bearing in mind the existence of headings for intermediate goods (tariff headings
87.06 and 87.07) in the case of Chapter 87.% At the same time, the WCO Secretariat points out that
absent specific guidance from the nomenclature (i.e. legal provisions) or the Committee (i.e.
interpretation of the nomenclature), it is within the purview of national customs administrations to
interpret provisions such as GIR 2(a).%*

80 \WCO Secretariat's letter of 20 June 2007, page 2. We also note a reference by the Panel in EC —
Chicken Cuts to the WCO Secretariat's comments regarding a question on what factors and material are
considered when deciding the heading under which a product should be classified to which the WCO
[Secretariat] responded: "When goods are classified under the HS, this is always done on the basis of the
objective characteristics of the product at the time of importation. ... the factor which determines the essential
character of a product will vary from one product to another. ... the determination of the essential character of a
product may be done through a visual inspection of the product including indications on the packing. Reference
may also be made to accompanying documents' (Panel Report on EC — Chicken Cuts (Brazl), para. 7.314).

8! The WCO Secretariat further adds that heading 87.07 would cover only those sets in which the
engine is aready fitted into the chassis, and such assemblies that include cabs are classified in the headings for
complete motor vehicles (WCO's | etter of 20 June 2007, page 3, referring to Note 3 to Chapter 87).

82 Note 2 to Section XVII provides a list of articles ((a) — (1)) that would not fall within the scope of
the expressions "parts" and "parts and accessories'.

83 WCO Secretariat's letter of 20 June 2007, page 4.

8% n this regard, the WCO Secretariat further emphasizes that under the provisions of the HS
Convention (i.e. Article10), any dispute between Contracting Parties concerning the interpretation or
application of the HS Convention shall, so far as possible, be settled by negotiation between them. If it is not
possible to settle the dispute, it shall be referred to the HS Committee to consider the dispute and to make
recommendations for its settlement.
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7.532 Asnoted by the WCO Secretariat, the General Explanatory Notes to Chapter 87 provide two
examples of incomplete or unfinished vehicles that are classified as the corresponding complete or
finished vehicles for having the essential character of the complete or finished vehicles:

(A) A motor vehicle, not yet fitted with the wheels or tyres and battery; and
(B) A motor vehicle, not equipped with its engine or with itsinterior fitting.

7.533 The European Communities points out that the General Explanatory Notes to Chapter 87,
which are a particular application of GIR 2(a) in the context of Chapter 87, provide for a tool in
exceptional borderline situations to be applied on a case-by-case basis.

7.534 China considers that the two examples provided in the General Explanatory Notes to Chapter
87 are just examples which do not define the boundaries of the application of the essentia character
test to motor vehicles®®

7535 In our view, athough they may not provide an absolute or exhaustive standard for
determining the essential character of a motor vehicle given the non-binding nature of the General
Explanatory Notes under the HS, these two examples could be considered as guidance for the
question before us.®®

7.536 We also recall the unique structure of Chapter 87, which consists of the tariff headings for not
only complete motor vehicles and parts and components thereof, but also intermediate goods (87.06-
87.07). Thetariff headings 87.06 and 87.07 provide:

"87.06 — Chassis fitted with engines, for the motor vehicles of headings 87.01 to
87.05

87.07 — Badies (including cabs), for the motor vehicles of headings 87.01 to 87.05"

7.537 This means that goods satisfying the descriptions in tariff headings 87.06 and 87.07 must be
classified under these specific headings pursuant to the principle of GIR 1 and GIR 2(a)
(determination whether incomplete or unfinished vehicles should be classified as complete or finished
vehicles) will not be applicable.t®’

83 China considers the first example ("a motor vehicle, not yet fitted with the wheels or tyres and
battery") to congtitute at least an "SKD kit", which could be also be classified smply as a motor vehicle, since
"wheels, tyres and batteries are all consumable items which are commonly added to the vehicle in the domestic
market". According to China, the second example ("a motor vehicle not equipped with its engine or with its
interior fittings') would likely correspond to Article 21(2)(b) of Decree 125, as it constitutes a "body ... plus at
least three other assemblies’ (China's response to Panel question No. 117).

86 See paragraph 7.586 below and footnote 923 for the Appellate Body's reference to Explanatory
Notes of the HS in examining the meaning of atariff term.

%7 The WCO Secretariat comments that these tariff headings would be examples of the situation
where the conditional clause under GIR 1 — "provided the headings and legal notes do not otherwise require" —
would apply. The WCO Secretariat explains that this conditional clause means that a heading providing
specifically for a collection of unassembled parts or an incomplete article would prevail by application of GIR 1
because GIR 2 would not apply. The European Communities submits that the classification of a brake
cylinder or of a product fulfilling the conditions of heading 87.06 "chassis fitted with engines' would not
necessitate recourse to GIR 2(a) and the General Explanatory Notes to Chapter 87 because the classification of
the product would be clear on the basis of the heading (European Communities response to Panel question No.
211).
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7.538 Furthermore, we note the WCO Secretariat's comment that the legal text of GIR 2(a) is open
to different interpretations and that it is the general concept that interpretation of the HS is the right of
every Contracting Party.®® The WCO Secretariat further explains that, based on the general concept
concerning the Contracting Parties' right to interpretation of the HS, there could be interpretations that
differ among different Parties. Thus, when the HS Committee makes a determination and issues a
Classification Opinion, upon request from a Contracting Party, for the classification of a specific
article (or a group of articles presented together), it is not uncommon for the resulting Classification
Opinion to be at variance with one or more national classification rulings, BTIs, or other
administrative or statutory rules. In such a case, the HS Contracting Parties are expected to seek a
way to modify their internal instruments so as to permit application of the Classification Opinion, and
they are obligated to inform the Committee when they are unable to do so.

7.539 Wewill bear in mind the above considerations as guidance in examining the criteria set out in
the measures.

7.540 Overdl, in light of the fact that there are no clear criteria that the Contracting Parties to the
HS are obliged to apply for the essential character determination, our task in this connection is not to
decide what should be the correct criteria for the essential character of a motor veh