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Different tracking and verification requirements 

7.608.  We turn finally to the different tracking and verification requirements imposed by the 
amended tuna measure. 

7.609.  The Panel has already reached the conclusion that the different tracking and verification 
requirements are not even-handed within the meaning of Article 2.1 of the TBT Agreement 
because they cause a detrimental impact that the United States has not justified on the basis of 
the objectives pursued by the amended tuna measure. In our opinion, the circumstances that gave 
rise to the breach of Article 2.1 of the TBT Agreement give rise also to arbitrary and unjustifiable 
discrimination under the chapeau of Article XX of the GATT 1994. Our reasons are as follows. 

7.610.  In our findings under Article 2.1 of the TBT Agreement, we concluded that the different 
tracking and verification requirements impose a lighter burden on tuna caught other than in the 
ETP large purse seine fishery. We also saw merit in Mexico's arguments that the lighter tracking 
and verification requirements imposed outside of the ETP large purse seine fishery may make it 
more likely that tuna caught other than by large purse seine vessel will be incorrectly labelled as 
dolphin-safe, although we did not find it necessary to make a definitive finding on that point. In 
the context of the present analysis, the Panel agrees with Mexico that the lesser burden placed on 
tuna caught other than in the ETP large purse seine fishery, is not rationally related to the 
amended tuna measure's objective of conserving dolphins by providing information to consumers 
concerning the dolphin-safe status of tuna products. Moreover, to the extent that the different 
requirements may make it easier for tuna caught other than by large purse seine vessel in the ETP 
to be incorrectly labelled – a point on which we do not make a definitive finding – this would also 
be inconsistent with the measure's goal of providing accurate information to consumers. In the 
Panel's view, the United States has not provided any explanation as to how this differential 
treatment is related to, let alone justified by, the objectives pursed by the amended tuna measure, 
which is to provide accurate information to consumers in order to conserve dolphins. 

7.611.  As such, the Panel concludes that the different tracking and verification requirements are 
applied in a manner that constitutes unjustifiable and arbitrary discrimination contrary to the 
chapeau of Article XX of the GATT 1994. 

7.7.3.3.2.2  Disguised restriction on international trade 

7.612.  Mexico argues that the amended tuna measure is applied so as to constitute a disguised 
restriction on trade. For the United States the measure was adopted at a time when it affected the 
US industry – it was not a measure that would protect US production. And the dolphin-safe label is 
available regardless of nationality of the fishing vessel or the origin of the product. Mexico asserts 
that the United States has discriminated arbitrarily and unjustifiably by not working through the 
AIDCP to "address[] its remaining concerns about dolphins and tuna fishing."823 The United States 
responds that it has engaged in multilateral negotiations with Mexico through the AIDCP process.  

7.613.  It seems to this Panel that the United States and Mexico have been debating the issue of 
tuna and dolphins for several years. Nevertheless, it is not necessary to decide whether the 
amended tuna measure is applied in a manner that constitutes a disguised restriction on 
international trade. This is so because we already found that the United States has not been able 
to demonstrate that certain aspects of the amended tuna measure is not applied in a manner that 
constitutes arbitrary or unjustifiable discrimination. We need not discuss whether these same 
aspects of the amended tuna measure constitute a disguised restriction on international trade.  

8  CONCLUSIONS AND RECOMMENDATIONS 

8.1.  Mexico raised claims with regard to certain aspects of the United States' amended tuna 
measure under Article 2.1 of the TBT Agreement and Articles I:1 and III:4 of the GATT 1994. 

                                               
823 Mexico's first written submission, paras. 337-339. 
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8.2.  With respect to Mexico's claims under Article 2.1 of the TBT Agreement, the Panel concludes 
that: 

a. the eligibility criteria in the amended tuna measure do not accord less favourable 
treatment to Mexican tuna and tuna products than that accorded to like products from 
the United States and to like products originating in any other country, and are thus 
consistent with Article 2.1 of the TBT Agreement;  

b. the different certification requirements in the amended tuna measure accord less 
favourable treatment to Mexican tuna and tuna products than that accorded to like 
products from the United States and to like products originating in any other country, in 
violation of Article 2.1 of the TBT Agreement; and  

c. the different tracking and verification requirements in the amended tuna measure accord 
less favourable treatment to Mexican tuna and tuna products than that accorded to like 
products from the United States and to like products originating in any other country, in 
violation of Article 2.1 of the TBT Agreement. 

8.3.  With respect to Mexico's claims under the GATT 1994, the Panel concludes that: 

a. the eligibility criteria in the amended tuna measure accord less favourable treatment to 
Mexican tuna and tuna products than that accorded to like products from the 
United States and to like products originating in any other country, in violation of 
Articles I:1 and III:4 of the GATT 1994; 

b. the different certification requirements in the amended tuna measure accord less 
favourable treatment to Mexican tuna and tuna products than that accorded to like 
products from the United States and to like products originating in any other country, in 
violation of Articles I:1 and III:4 of the GATT 1994; and 

c. the different tracking and verification requirements in the amended tuna measure accord 
less favourable treatment to Mexican tuna and tuna products than that accorded to like 
products from the United States and to like products originating in any other country, in 
violation of Articles I:1 and III:4 of the GATT 1994. 

8.4.  With respect to the United States' defence under Article XX(g) of the GATT 1994, the Panel 
finds that: 

a. the eligibility criteria in the amended tuna measure are provisionally justified under 
Article XX(g); 

b. the different certification requirements in the amended tuna measure are provisionally 
justified under Article XX(g); and 

c. the different tracking and verification requirements in the amended tuna measure are 
provisionally justified under Article XX(g). 

8.5.   With regard to the question of whether the challenged aspects of the amended tuna measure 
satisfy the requirements of the chapeau of Article XX of the GATT 1994, the Panel concludes that: 

a. the eligibility criteria in the amended tuna measure are applied in a manner that meets 
the requirements of the chapeau of Article XX of the GATT 1994; 

b. the different certification requirements are applied in a manner that does not meet the 
requirements of the chapeau of Article XX of the GATT 1994; and 

c. the different tracking and verification requirements are applied in a manner that does 
not meet the requirements of the chapeau of Article XX of the GATT 1994. 
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8.6.  Pursuant to Article 19.1 of the DSU, we recommend that the Dispute Settlement Body 
request the United States to bring its measure, which we have found to be inconsistent with 
Article 2.1 of the TBT Agreement and Articles I:1 and III:4 of the GATT 1994 and not justified 
under Article XX of the GATT 1994, into conformity with its obligations under the TBT Agreement 
and the GATT 1994. 

 
__________ 

 


