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provided for more than two months between the filing of submissions and the substantive meeting 

with the parties.  

In addition, after the substantive meeting with the parties, India requested us to double 
the time for responding to our questions. In light of Article 12.10 of the DSU, we acceded to that 
request for all but two of our questions.  

We also considered India's developing country Member status and the requirements of 

Article 12.10 when reconciling competing considerations in our decision to hold a single 
substantive meeting, although we ultimately did not accede to India's request that we not limit 
ourselves to a single meeting.811 

We now turn to Article 27 of the SCM Agreement. The question whether the special and 
differential treatment provisions of Article 27 of the SCM Agreement exclude India from the scope 
of application of Articles 3 and 4 of the SCM Agreement has been a key issue in this dispute.  

India argued, and the United States disputed, that Article 27.2(b) of the SCM Agreement 

exempted India from the prohibition of export subsidies set forth in Article 3.1(a) and, by virtue of 
Article 27.7, from the applicability of Article 4. In resolving this dispute, we were therefore called 
upon to interpret the meaning of the special and differential treatment provision of Article 27.2(b) 
of the SCM Agreement. In doing so, we also took into account other relevant special and 
differential treatment provisions included in Article 27 and Annex VII of the SCM Agreement. Our 
analysis in section 7.3 of this Report reflects our consideration of the relevant provisions on special 

and differential treatment. 

India also requested us to rule at preliminary stage that, as a result of Article 27 of the 
SCM Agreement, the procedures of Article 4 of the SCM Agreement were not applicable to this 
dispute. We therefore considered India's request at preliminary stage. At the same time, India also 
requested us not to rule at preliminary stage on the parties' interpretive disagreement on Article 
27 itself, and to do so instead through the full panel proceedings, because India considered this to 
be "a legal issue that goes to the essence of the dispute".812 We explained, in a communication to 

the parties at preliminary stage, that we could not rule on India's preliminary request on the 
applicability of Article 4 of the SCM Agreement without resolving the parties' interpretive 
disagreement under Article 27.813 

8  CONCLUSIONS 

8.1.  For the reasons set out in this Report, we conclude that: 

a. the exemptions from customs duties on importation under the EOU/EHTP/BTP Schemes 

are subsidies contingent upon export performance, inconsistent with Articles 3.1(a) and 
3.2 of the SCM Agreement; 

b. the exemptions from customs duties on importation under the EPCG Scheme are 
subsidies contingent upon export performance, inconsistent with Articles 3.1(a) and 3.2 
of the SCM Agreement; 

c. the exemptions from customs duties on importation and exportation, the exemption 
from IGST on importation, and the deductions from taxable income, all provided under 

                                                
811 Paras. 1.9-1.15 of this Report reflect the procedural background regarding the single meeting issue. 

Our communications dated 22 January 2019 and 16 April 2019 to the parties set out the reasoning for our 

decision (Communication dated 22 January 2019 from the Panel to the parties concerning the issues of a 
single substantive meeting and a partially open meeting (Annex D-1), paras. 2.1-2.21, and in particular 
paras. 2.13, 2.15 and 2.20; Communication dated 16 April 2019 from the Panel to the parties concerning the 
Panel's Working Procedures and Timetable, (Annex D-3)). 

812 India's first written submission, para. 79. 
813 Communication dated 22 January 2019 from the Panel to the parties concerning the Panel's terms of 

reference, the applicability of Article 4 of the SCM Agreement, and the statement of available evidence, 
(Annex D-2), paras. 3.1-3.13. 
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the SEZ Scheme, are subsidies contingent upon export performance, inconsistent with 

Articles 3.1(a) and 3.2 of the SCM Agreement; 

d. the exemptions from customs duties on importation under Conditions 10, 21, 36, 60(ii) 
and 61 of DFIS are subsidies contingent upon export performance, inconsistent with 
Articles 3.1(a) and 3.2 of the SCM Agreement; and 

e. the duty credit scrips awarded under MEIS are subsidies contingent upon export 

performance, inconsistent with Articles 3.1(a) and 3.2 of the SCM Agreement. 

8.2.  Further, we reject the United States' claims that the exemption from central excise duty on 
domestically procured goods under the EOU/EHTP/BTP Schemes and the exemptions from customs 
duties on importation under Conditions 28, 32, 33, and 101 of DFIS are subsidies contingent upon 
export performance, inconsistent with Articles 3.1(a) and 3.2 of the SCM Agreement. 

8.3.  Pursuant to Article 3.8 of the DSU, in cases where there is an infringement of the obligations 
assumed under a covered agreement, the action is considered prima facie to constitute a case of 

nullification or impairment of benefits. We conclude that, to the extent the measures at issue are 

inconsistent with the SCM Agreement, India has nullified or impaired benefits accruing to the 
United States under this agreement. 

9  RECOMMENDATIONS 

9.1.  Pursuant to Article 4.7 of the SCM Agreement, if the measures in question are found to be 
prohibited subsidies, the panel must "recommend that the subsidizing Member withdraw the 

subsid[ies] without delay". Accordingly, we recommend that India withdraw, without delay, the 
subsidies we have found to be inconsistent with Articles 3.1(a) and 3.2 of the SCM Agreement. 

9.2.  Article 4.7 further requires a panel to "specify in its recommendation the time-period within 
which the measure must be withdrawn".  

9.3.  We recall that Article 4.7 is a "special or additional rule or procedure", which prevails over the 
rules and procedures of the DSU to the extent they conflict.814 Article 4.7 departs, among others, 
from Article 21.3 of the DSU: in particular, "in contrast to Article 21.3(c) of the DSU, the use of 
the term 'without delay' in Article 4.7 constrains the latitude available to a panel in specifying the 

time period under that provision".815 

9.4.  At the same time, Article 4.7 itself does not prescribe "a single standard or time period 
applicable in all cases".816 A panel must determine what would constitute withdrawal "without 
delay" taking into account the relevant facts and circumstances of the case817, i.e. "typically … the 
nature of the measure(s) to be revoked or modified and the domestic procedures available for 

such revocation or modification".818 

9.5.  On this basis, many panels called upon to determine the appropriate time period under 

Article 4.7 have considered that, for the measures before them, this time period was 90 days.819  

9.6.  Other panels have considered that a different time period was appropriate for the measures 
before them. In US – Upland Cotton, the panel recommended withdrawal of the measures either 

within six months from adoption of the panel report, or by 1 July 2005 (which was a little less than 
ten months from the date of circulation of the panel report), whichever was earlier.820  

                                                
814 Article 1.2 and Appendix 2 of the DSU. See also e.g. Appellate Body Reports, Brazil – Taxation, 

para. 5.445. 
815 Appellate Body Reports, Brazil – Taxation, para. 5.447. (emphasis added) 
816 Appellate Body Reports, Brazil – Taxation, para. 5.446. 
817 Appellate Body Reports, Brazil – Taxation, para. 5.454. 
818 Appellate Body Reports, Brazil – Taxation, paras. 6.43 and 5.446. 
819 E.g. Panel Reports, Korea – Commercial Vessels, para. 8.700; Canada – Aircraft Credits and 

Guarantees, para. 8.4; Canada – Autos, para. 11.7; Australia – Automotive Leather II, para. 10.7; Brazil – 
Aircraft, para. 8.5; and US – Tax Incentives, para. 8.6.  

820 Panel Report, US – Upland Cotton, paras. 8.3(b) and 8.3(c). 
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9.7.  In US – FSC, the panel took note that withdrawal of the prohibited subsidy required 

legislative action, and also that the measures were part of the respondent's tax legislation, which 
was revised every year with effect from the beginning of each fiscal year.821 On that basis, the 
panel considered that withdrawal would be "without delay" if it took place no later than the start of 
the fiscal year that would follow completion of the appeal process.822 This was a year from the 
expected circulation of the panel report, and about half a year from the time at which the panel 

expected adoption of the report in case of an appeal.823 

9.8.  Turning to the case before us, the United States has requested us to specify that the 

inconsistent measures must be withdrawn within 90 days from the DSB's adoption of the 
recommendations and rulings in this dispute.824  

9.9.  On the basis of our factual findings, above, we note that withdrawal of the prohibited 
subsidies under the EOU/EHTP/BTP Schemes, EPCG Scheme, and MEIS, appears to require, at 
least, amendments to the FTP. According to its preamble, the FTP is adopted by "the Central 
Government", in the "exercise of powers conferred by Section 5 of the Foreign Trade 
(Development & Regulation) Act, 1992".825 Thus, on the face of the FTP, it appears that it is 
adopted, and that therefore it can be amended, by the Government on the basis of authority 

already conferred by India's legislature. In addition, withdrawal of these prohibited subsidies may 

require amendments to certain other subordinated instruments, such as the HBP, which, too, are 
administrative measures. India's interim review comments confirm our understanding.826 

9.10.  India has also observed that modifying the FTP requires "consultations with various 
stakeholders", including at central and state government level, and "an express approval from 
India's cabinet"827; that "the next review of the FTP is scheduled for April 2020"828; and that 
modifications to the FTP "may have to be laid before the Indian Parliament for a period of 
30 days".829 

9.11.  We consider that adoption by the Government (as opposed to the legislature) of 
amendments to the FTP and related administrative measures, in the exercise of powers already 
conferred upon the Government by India's legislature, can be achieved within 90 days, also taking 
into account the consultation of stakeholders. As for the fact that the next review of the FTP is 

scheduled to come into effect in April 2020, we consider that this may further facilitate withdrawal 
of the prohibited subsidies in question. We also consider however that the possible need to lay the 
amendments to the FTP before Parliament for 30 days requires that we include these 30 days in 

the time period within which the prohibited subsidies under the EOU/EHTP/BTP Schemes, 
EPCG Scheme, and MEIS, must be withdrawn. For these prohibited subsidies, therefore, we 
consider that withdrawal "without delay" would be withdrawal within 120 days from adoption of 

the Report. 

9.12.  We therefore recommend that India withdraw the prohibited subsidies under the 
EOU/EHTP/BTP Schemes, EPCG Scheme, and MEIS, within 120 days from adoption of the Report. 

                                                
821 Panel Report, US – FSC, para. 8.8. See also ibid. para. 4.1362. 
822 The complainant, while accepting such a timeframe in case of an appeal, had asked the panel to 

state as an alternative timeframe, in case of no appeal, the start of the fiscal year following adoption of the 
panel report. (Panel Report, US – FSC, para. 4.1362). 

823 Panel Report, US – FSC, para. 8.8 ("this Report is not scheduled for circulation to Members until 
September 1999 (and, if appealed, might not be adopted until as late as early spring 2000)"). The panel report 
was actually circulated on 8 October 1999. 

824 United States' first written submission, para. 164; second written submission, para. 179. India set 
out its arguments on the time period for withdrawal in its written request for review of the Interim Report and 
in its oral statements at the Panel's interim review meeting with the parties (India's request for review, 
paras. 88-93; India's opening statement at the interim review meeting of the Panel with the parties, para. 43; 

India's closing statement at the interim review meeting of the Panel with the parties, paras. 9). The 
United States commented on India's interim review arguments in this regard in United States' comments on 
India's request for review, paras. 59-65. See also Annex A-2, section 9.2. 

825 Preamble of the FTP. 
826 India's request for review, paras. 89-91.  
827 India's request for review, para. 90. 
828 India's request for review, para. 91. 
829 India's request for review, para. 91. 
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9.13.  Turning to the prohibited subsidies under DFIS, on the basis of our factual findings, we note 

that their withdrawal appears to require amendments to Notification No. 50/2017. According to its 
terms, Notification No. 50/2017 is adopted by the "Central Government", in the "exercise of 
powers conferred by sub-section (1) of section 25 of the Customs Act, 1962 (52 of 1962) and 
sub-section (12) of section 3, of Customs Tariff Act, 1975 (51 of 1975)".830 Thus, similar to our 
observations in the preceding paragraphs, it appears from its face that Notification No. 50/2017 

was adopted and can be amended by the Government, on the basis of authority already conferred 
by India's legislature. Thus, for the prohibited subsidies under DFIS, we consider that withdrawal 
"without delay" would be withdrawal within 90 days from adoption of the Report.831 

9.14.  We therefore recommend that India withdraw the prohibited subsidies under DFIS within 
90 days from adoption of the Report. 

9.15.  Turning to the SEZ Scheme, based on our factual findings, it appears that withdrawal of the 

measures we have found to constitute prohibited subsidies would require, at least, amendments to 
the SEZ Act (for the exemptions from customs duties on importation and exportation, and the 
deduction from taxable income), the Income Tax Act (for the deduction from taxable income), and 
Notification No. 15/2017 (for the exemption from IGST). While Notification No. 15/2017, like the 

measures we have reviewed in the previous paragraphs, is adopted by the Government in the 
"exercise of the powers conferred" by the legislature, the SEZ Act and Income Tax Act are, 
themselves, legislative acts. Their amendment, therefore, appears to require action by 

India's Parliament. Withdrawal of the measure may additionally require amendments to certain 
other subordinated acts, such as the SEZ Rules, which were adopted by the Government in the 
exercise of powers conferred by the SEZ Act.832 India's interim review comments confirm our 
understanding regarding the SEZ Scheme.833  

9.16.  Because withdrawal of the prohibited subsidies under the SEZ Scheme thus appears to 
require amendments to legislative acts of India's Parliament, we do not consider it "practicable"834 
to envisage withdrawal within 90 days. Instead, we consider that withdrawal "without delay" would 

be withdrawal within 180 days from adoption of the Report. 

9.17.  During the interim review, India commented that modifications to tax legislation are "mostly 
made through a general budget", and that such modifications "can be implemented at the start of 
the next fiscal year".835 On this basis, while India's comments concede that 180 days suffice as a 
minimum period for withdrawal836, India asked that, after expiry of 180 days from adoption, the 

time period for withdrawal additionally include any amount of time running until the beginning of 

India's following fiscal year.837 Depending on the date of adoption of the Report, this could result in 
a time for withdrawal ranging from 180 to 544 days.838  

9.18.  Given the degree of uncertainty and potential delay that this proposed formula would 
introduce, and given that India's own comments manifest that it is not strictly necessary to 
implement withdrawal as part of India's general budget and with effect from the start of a new 
fiscal year839, we consider that acceding to India's request would be incompatible with the 
requirement of Article 4.7 that we recommend withdrawal "without delay".  

9.19.  Therefore, we recommend that India withdraw the prohibited subsidies under the 
SEZ Scheme within 180 days from the date of adoption of the Report.  

__________ 

                                                
830 Notification No. 50/2017, (Exhibit USA-36), p. 1. 
831 In their comments on the Interim Report, both parties appeared to accept this assessment. 

India's request for review, para. 93; United States' comments on India's request for review, para. 65. 
832 Preamble of the SEZ Rules. 
833 India's request for review, para. 92. 
834 Panel Report, US – FSC, para. 8.8. 
835 India's request for review, para. 92. (emphasis added) 
836 Annex A-2, para. 9.11, with reference to India's request for review, para. 93. 
837 India's request for review, para. 93. India indicated that its fiscal year starts on 1 April. 
838 Annex A-2, para. 9.8. 
839 Annex A-2, para. 9.11, with reference to India's request for review, para. 92. 


