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products within the scope of the prioritization measure. With respect to GMP and marketing 
authorization applications, the Panel notes that increased likelihood of access to priority licensing 
process times by virtue of a local production criterion means that locally manufactured products are 
available on the Turkish market faster.864 The Panel considers that such products benefiting from 
the prioritization mechanisms that attach to local production status therefore also have a competitive 
advantage over their like imported counterparts. The Panel agrees with the European Union that the 

prioritization measure affects the equality of competitive conditions between domestic and like 
imported products that fall within the scope of this measure, and that this is discernible from the 
design, structure and expected operation of this measure.865 

7.333.  The Panel rejects Turkey's argument that elements of "discretion" within the relevant 
approval procedures precludes any "less favourable treatment" arising from the prioritization 
measure.866 In this regard, the Panel recalls its understanding of the prioritization measure, as 

defined by the European Union, as comprising the in-built "prioritization" opportunities (as distinct 
from automatic outcomes) for locally manufactured products vis-à-vis their like imported 
counterparts, with respect to the Annex 4/A list and GMP and marketing authorization applications. 

As the Panel has found above, like imported products cannot benefit from any equivalent 
opportunities. The Panel notes that this is sufficient for a finding of inconsistency with Article III:4 
of the GATT 1994.867 

7.6.5  Conclusion 

7.334.  The Panel finds that the European Union has established the existence of an overarching 
measure whereby Turkish authorities give priority to the review of applications for inclusion in the 
Annex 4/A list and to GMP and marketing authorization applications concerning domestic 
pharmaceutical products over like imported products. The Panel concludes that the prioritization 
measure is inconsistent with Article III:4 of the GATT 1994. 

8  CONCLUSIONS AND RECOMMENDATION 

8.1.  For the reasons set forth in this Report, the Panel concludes as follows: 

a. With respect to Turkey's request for a preliminary ruling: 

i. Turkey's request for a preliminary ruling was not untimely; 

ii. the localisation requirement, the import ban on localised products, and the 
prioritization measure were identified with sufficient specificity to comply with 
Article 6.2 of the DSU when reading the panel request on its face, as a whole, and in 
light of the attendant circumstances; and 

iii. the European Union provided a brief summary of the legal basis of the complaint 
sufficient to present the problem clearly with respect to its claims under Article X:1 of 
the GATT 1994 and Article 3.1(b) of the SCM Agreement. Both claims, therefore, are 
properly within the Panel's terms of reference. 

b. With respect to the localisation requirement: 

i. the European Union has established the existence of the localisation requirement as a 
"single measure", whereby (i) Turkey requires foreign producers to commit to localise 

in Turkey their production of certain pharmaceutical products; and (ii) where 

 
864 Furthermore, the Panel notes that with respect to both the Annex 4/A list and GMP and marketing 

authorization applications, other regulatory benefits may flow from priority access to a market, such as market 
history data, that may be used when submitting applications to another market. 

865 European Union's first written submission, paras. 378-379; second written submission, paras. 316-
317.  

866 Turkey's first written submission, paras. 693-697; second written submission, paras. 317-319. 
867 Appellate Body Report, US – FSC (Article 21.5), para. 221; and Panel Reports, India – Solar Cells, 

para. 7.95; Canada – Wheat Exports and Grain Imports, para. 6.202. 
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commitments are not given, not accepted or not fulfilled, affected products are no 
longer reimbursed by the SSI; 

ii. the localisation requirement is not covered by the government procurement derogation 
in Article III:8(a) of the GATT 1994, and is therefore subject to the national treatment 
obligation in Article III:4 of the GATT 1994 and Article 2.1 of the TRIMs Agreement; 

iii. the localisation requirement is inconsistent with the national treatment obligation in 

Article III:4 of the GATT 1994; 

iv. Turkey has not established that the localisation requirement is justified under 
Article XX(b) or Article XX(d) of the GATT 1994; and 

v. in the light of these findings, the Panel declines to rule on the European Union's 
alternative and conditional claim under Article 3.1(b) of the SCM Agreement and 
exercises judicial economy over the European Union's additional claims under 

Article 2.1 of the TRIMs Agreement and Article X:1 of the GATT 1994. 

c. In the light of these findings, the Panel exercises judicial economy over the European 
Union's claim that the localisation requirement applied in conjunction with the Turkish 
rules for approving the importation and marketing of pharmaceutical products (referred to 
by the European Union as the "import ban on localised products") is inconsistent with 
Article XI:1 of the GATT 1994. 

d. With respect to the prioritization measure: 

i. the European Union has established the existence of an overarching measure whereby 
Turkish authorities give priority to the review of applications for inclusion in the 
Annex 4/A list and to GMP and marketing authorization applications concerning 
domestic pharmaceutical products over like imported products; and 

ii. the prioritization measure is inconsistent with Article III:4 of the GATT 1994. 

8.2.  Under Article 3.8 of the DSU, in cases where there is an infringement of the obligations 
assumed under a covered agreement, the action is considered prima facie to constitute a case of 

nullification or impairment. The Panel concludes that, to the extent that the measures at issue are 
inconsistent with the GATT 1994, they have nullified or impaired benefits accruing to the European 
Union under that agreement. 

8.3.  Pursuant to Article 19.1 of the DSU, the Panel recommends that Turkey bring its measures into 
conformity with its obligations under the GATT 1994. 
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