
WTO Dispute Settlement: One-Page Case Summaries70

US – WHEAT GLUTEN1

(DS166)

PARTIES AGREEMENTS TIMELINE OF THE DISPUTE

Complainant European Communities
SA Arts. 2, 4.2 and 12

DSU Art.11

Establishment of Panel 26 July 1999

Circulation of Panel Report 31 July 2000

Respondent United States
Circulation of AB Report 22 December 2000

Adoption 19 January 2001

1. MEASURE AND PRODUCT AT ISSUE

• Measure at issue: Definitive safeguard measure imposed by the United States.

• Product at issue: Wheat gluten from the European Communities.

2. SUMMARY OF KEY PANEL/AB FINDINGS2

• SA Art. 2 (conditions for safeguard measures – increased imports): The Panel found that the United States International 
Trade Commission's (ITC) finding of increased imports was consistent with SA Art. 2.1 and GATT Art. XIX, as the imports data 
indicated a “sharp and substantial rise” through the end of the review period.

• SA Art. 4.2(a) (injury determination – injury factors): Reversing the Panel's legal interpretation, the Appellate Body held 
that investigating authorities must examine not only all the factors listed in Art. 4.2(a), but also “all other relevant factors”, 
including those for which they have received insufficient evidence. The Appellate Body agreed with the Panel's ultimate 
conclusion that the ITC in this case had acted consistently with Art. 4.2(a) when it had failed to examine the wheat gluten 
prices/protein content relationship, as it was found not relevant.

• SA Art. 4.2(b) (injury determination – causation): Having reversed the Panel's interpretation of Art. 4.2(b) that imports 
alone must cause serious injury, the Appellate Body concluded that the proper standard was whether the increased imports 
demonstrated “a genuine and substantial relationship” of cause and effect with serious injury. The Appellate Body considered 
that an important step in this process was separating the injurious effects caused by other factors from the injurious effects 
caused by increased imports so as not to attribute injurious effects from other factors to those from increased imports. By 
applying this interpretation to the ITC's causation analysis, the Appellate Body found that the ITC had violated Art. 4.2(b) by 
failing to examine whether domestic “capacity increases” were causing injury at the same time as increased imports.

• SA Arts 2.1 and 4.2 (parallelism): The Appellate Body upheld the Panel's finding that excluding Canada from the application 
of the safeguard measure at issue, after having included it in the investigation, was inconsistent with Arts. 2.1 and 4.1, as the 
sources of imports examined during the safeguard investigation and imports subject to the application of the measure must 
be identical. The Appellate Body also agreed with the Panel that as the United States did not exclude Canada from both the 
investigation and the application of the measure, the issue of whether, as a general principle, a free-trade area member can 
exclude imports from other members of that free trade area from its safeguard measure application under GATT Art. XXIV and 
footnote 1 to SA did not arise in this case.

• SA Art. 12.1(c) (notification): The Appellate Body reversed the Panel's interpretation that Art. 12.1(c) required notification of a 
proposed safeguard measure before that measure was implemented. The Appellate Body observed that the relevant triggering 
event was the “taking of a decision” and the timing of notifications is governed solely by the word “immediately” contained 
in Art. 12.1. Having completed the analysis based on this interpretation, the Appellate Body reversed the Panel's finding and 
concluded that the United States satisfied the requirement under Art. 12.1(c).

• DSU Art. 11 (standard of review): As the Panel's conclusion on the ITC's injury analysis, in particular, its profits allocation 
method, under Art. 4.2(a) was based on insufficient evidence and on statements outside the ITC Report, the Appellate Body 
found the Panel acted inconsistently with Art. 11 by failing to make an “objective assessment” of the facts.
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