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1. MEASURE AND PRODUCT AT ISSUE

• Measure at issue: Definitive safeguard measure.

• Product at issue: Imports of certain dairy products (skimmed milk powder preparations).

2. SUMMARY OF KEY PANEL/AB FINDINGS2

• GATT Art. XIX:1(a) (unforeseen developments): Reversing the Panel's legal reasoning, the Appellate Body held that the 
clause – “as a result of unforeseen development and of the effect of the obligations incurred by a contracting party under 
this Agreement, including tariff concessions” – in Art.  XIX:1(a), although not an independent condition, describes certain 
circumstances which must be demonstrated as a matter of fact in order for a safeguard measure to be applied consistently with 
the requirements of Art. XIX. The Appellate Body concluded that the phrase “as a result of unforeseen developments” requires 
that the developments that led to a product being imported in such quantities and under such conditions as to cause or threaten 
to cause serious injury to domestic producers must have been “unexpected”. The Appellate Body could not complete the Panel's 
analysis, however, due to the lack of undisputed facts in the record.

• SA Art. 4.2(a) and (c) (injury determination – serious injury): The Appellate Body upheld the Panel's finding that Korea's 
serious injury determination did not meet the requirements of Art. 4.2, as it did not adequately examine all serious injury factors 
listed in Art. 4.2 (e.g. imports increase, market share, sales, production, productivity, etc.) and neither did it provide sufficient 
reasoning in its explanations of how certain factors support, or detract from, a finding of serious injury.

• SA Art. 5.1 (application of safeguard measure): The Appellate Body partly upheld and partly reversed the Panel's legal 
finding: It agreed that Art. 5.1 (first sentence) “imposes an obligation on a Member applying a safeguard measure to ensure that 
the measure applied is not more restrictive than necessary to prevent or remedy serious injury and to facilitate adjustment”; and 
reversed the Panel's broad finding that Art. 5.1 imposes an obligation on a Member applying a safeguard measure to explain 
that the measure is necessary to remedy serious injury and to facilitate adjustment. Rather, the Appellate Body considered that 
the clear justification requirement under the second sentence of Art. 5.1 applies only to “a quantitative restriction that reduces 
the quantity of imports below the average of imports in the last three representative years for which statistics are available”. The 
Panel had originally found that Korea had acted inconsistently with Art. 5.1, but the Appellate Body was unable to complete the 
analysis due to the lack of panel findings on Korea's quantitative restrictions.

3. OTHER ISSUES

• Requirements of panel request (DSU Art. 6.2): According to the Appellate Body, simple identification of the articles alleged 
to have been violated, while a “minimum requirement”, may not always be enough to meet all the requirements of Art. 6.2. This 
requires a case-by-case examination, but the mere listing of the articles may not satisfy Art. 6.2 where those articles listed 
in the panel request establish multiple obligations. In addition, a panel should take into account “whether the ability of the 
respondent to defend itself was prejudiced3”, this had not been proved by Korea.

1 Korea – Definitive Safeguard Measure on Imports of Certain Dairy Products
2 Other issues addressed: “all pertinent information” (SA Art . 12.2); evidentiary issues; burden of proof; standing to bring a complaint; deadlines 

for submission of evidence; claims under SA Arts. 3 and 4; standard of review (concerning Members' safeguard investigations).
3 The Appellate Body referred back to its finding in this regard in EC – Computer Equipment. The first dispute where a panel found “prejudice” to 

the respondent was Thailand – H-Beams .


