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Introduction

1.
I would like to thank the WTO for inviting me to talk on the subject of the private sector’s experience of cross-border supply of services.
2.
The private sector provides services on a cross-border basis in many different ways.  Although my focus this afternoon will be on the provision of a particular form of financial service, namely insurance and reinsurance, many of the underlying principles are equally applicable to banking and securities. 
3.
Cross-border trade is a common feature of international commerce, particularly where the clients or purchasers of the goods or services are corporate entities.  Let me recount our own experience as Lloyd’s as a cross-border provider of insurance services.


Lloyd’s

4.
By way of background, I should explain Lloyd’s is the leading specialist insurance/reinsurance market in the world.  It is a marketplace comprising 62 separate businesses or syndicates with a total premium income capacity this year of more than $26 billion.  It specialises in the underwriting of marine, aviation and transport risks, complex property and liability risks (so called ‘large risks’) as well as reinsurance.  Risks are written from over 100 countries worldwide.  

5.
Most of these risks are written by Lloyd’s on a cross-border basis.  That is to say, insurance coverage of risks located in countries outside the UK are underwritten by insurance underwriters in the Lloyd’s market in London.  The business process works as follows.  Intermediaries negotiate the terms and conditions of insurance and reinsurance contracts face to face with underwriters in London on behalf of their clients.  These clients seek to protect their commercial interests via insurance against the possibility of loss and economic misfortune.  This process of business placement may involve the movement of skilled insurance and risk management personnel between different countries to discuss and conclude insurance contracts covering the risk.  The end result is that the underwriting or acceptance of the insurance risk generally occurs in a different country from where the risk is located.   In GATS language, such transactions would fall under paragraphs (a) and (b) of Article 1(2) dealing with cross-border provision of services, namely modes 1 and 2.


Why are risks written on a cross-border basis?

6.
Why do we provide insurance and reinsurance services on a cross-border basis rather than by establishment or commercial presence in the country of the risk?  In our case, the reason is straightforward.  It is because of the nature of the Lloyd’s underwriting market and its supporting commercial infrastructure.  It is more cost-efficient to handle commercial insurance business in this manner rather than to seek to establish in all the 100+ countries worldwide from which risks are underwritten.  Lloyd’s forms part of the London Insurance Market.
Over time, London has developed a cluster of inter-related but competing insurance services (underwriting, broking, claims-handling, risk-management, legal etc.) which international clients use to seek the best possible deal appropriate to their needs.  This infrastructure gives them a wide choice of expert service suppliers from whom they can obtain insurance and ancillary services.   
  
7.
It follows that because the cross-border provision of services route is the more efficient method of conducting commercial insurance and reinsurance business, the pricing of the service delivered to the customer can be more competitive.

8.
For the sake of completeness and accuracy, I should add in passing that not all of the insurance business written by Lloyd’s underwriters falls modes 1 and 2.  In some countries, risks are written locally by way of establishment or commercial presence (mode 3) but this is generally in respect of retail and smaller value business risks where geographical proximity to the customer tends to play a more important role in the supplier/customer relationship.  However, because of Lloyd’s unique legal form, as a marketplace and an association of underwriters rather than being, for example, a company limited by shares, we are only able to provide a local presence where local insurance law recognises our unique legal form.
9.
Lloyd’s is not alone in providing insurance and reinsurance services on a cross-border basis.  Many large insurance and reinsurance companies also do so.  Indeed, this approach is reflected in the WTO’s Understanding on Commitments in Financial Services, which a number of WTO members have already committed to in their existing GATS schedules.  The Understanding recognises the desirability of such an approach by providing in relation to cross-border trade that:

‘each Member shall permit non-resident suppliers of financial services to supply as a principal, through an intermediary, and under terms and conditions that accord national treatment the following services:

· insurance of marine, aviation and transport risks; and

· reinsurance and retrocession.’


In fact, Lloyd’s would like to see cross-border commitments extended to other large commercial property and liability risks.  We believe that there is logic in such an extension as the insureds in the case of such risks will usually be corporate entities capable of negotiating insurance cover in the international marketplace appropriate to their commercial needs.
10.
In making the plea for more countries to consider taking additional Mode 1 and 2 commitments, I am reflecting the views of the wider international insurance and reinsurance industry which prepared, a number of years ago, a ‘Proposed Model Schedule for Insurance Services and Best Practices’.  This document, which those of you engaged in the WTO negotiations on insurance will have seen, was designed to offer a structured approach to translating the practicalities of a liberalised insurance market into insurance commitments to be scheduled under the GATS on market access and national treatment and on best regulatory practices.  It also includes a specific plea for the right to provide MAT (marine, aviation and transport) insurance and reinsurance under the cross-border mode of supply to be recognised without restrictions to market access.


The Case for Liberalisation of Services
11.
It is difficult to divorce the issue of cross-border provision of services from broader issues such as liberalisation of markets themselves.
12.
A number of studies indicate that the empirical benefits of liberalisation of services markets include greater competition, wider choice for customers, better quality products and lower prices.  However, my focus is narrower, namely the economic benefits of insurance and reinsurance to customers.

13.
Insurance enables:


-
losses to be spread among many policyholders which would otherwise have to be met by individuals or individual firms; and


-
insureds to increase their economic activity, protected by the security of insurance cover. 

14.
Insurance, in its many different guises, plays a crucial role in the economic development of countries.  It enables risks to be transferred and spread, helping companies and individuals to protect themselves against the severe effects of economic loss.  It thereby spurs overall economic development, financial security and levels of prosperity in countries that open up their markets to providers of insurance services.

15.
Commercial non-life insurance, which – as mentioned – is frequently provided on a cross-border basis, comes in many different guises and enables insured entities to financially mitigate the effect of many different sorts of economic losses that would otherwise need to be borne by the entities themselves.  By way of illustration, commercial insurance can typically be obtained in the international marketplace for risks such as :


-
catastrophes (both natural and man-made) that can cause immense economic disruption, let alone the human cost;


-
loss of or damage to cargo occurring during the movement of international freight, whether by land, sea or air;


-
damage to or loss to property resulting from fire, theft and other perils;


-
public, product, professional and employer’s liabilities.


There is no need to explain the purposes of motor and life insurance to you.

16.
Similar benefits can be realised from liberalizing other financial sectors to cross-border business.  For example, by opening up their markets to the cross-border securities services like underwriting, securities trading and advisory services, corporates in the recipient countries will be better enabled to access an international investor base and invigorate the relevant economies by lowering their cost of capital.

17.
I would therefore argue that the provision of insurance and reinsurance and other financial services should be encouraged by market-opening measures, preferably reflected in GATS commitments, permitting local customers to benefit from such services, irrespective of whether they are provided locally by commercial presence or on a cross-border basis.

Regulatory Systems
18.
I was also asked to say a few words on the impact of regulatory requirements in relation to cross-border provision of services.

19.
I need hardly say to you that this is of course a complex issue.

20.
However, in respect of my own sector, I would offer the following brief remarks:

· insurance is a highly regulated sector;
· the insurer must comply with the appropriate conduct of business rules (e.g. consumer protection) in the country where the risk is located;

· within the EU and further afield, insurers are prudentially regulated by supervisors in their home state (i.e. the state where their Head Office is).  This prudential regulation seeks to ensure that insurers satisfy solvency standards, are properly managed by fit and proper persons, operate effective internal controls, keep proper records, invest assets prudentially to meet their liabilities and so on.  This prudential regulation covers the entirety of the insurers’ business worldwide;  

· an insurer providing services on a cross-border basis is already therefore prudentially supervised in its home jurisdiction in respect of its worldwide business;
· if the host state (the country in which the risk is located) subjects the cross-border supplier to prudential rules also, the insurer or reinsurer becomes subject to two sets of rules which, of course, runs the risk of causing duplicative and costly regulation;
· host states may wish to reflect on whether, at least for business to business transactions, such secondary regulatory intervention is really necessary;
· needless to say, regulatory costs to which the cross-border insurer is subject cannot be ignored when an insurer or reinsurer prices their products.

21.
Similar considerations apply in other areas of financial services such as banking and securities.  In the securities sectors, regulators also make a distinction between sophisticated institutional or “qualified” investors which generally do not require the investor protection which is applied in the case of retail investors.  Thus, in an interesting example, the UK operates an “overseas person exclusion rule” that enables cross-border access to such qualified investors irrespective of regulatory status in the home jurisdiction. Of course, normal conduct of business rules apply on the same basis as apply to locally regulated firms.

22.
I would also like to add that cross-border insurers and reinsurers have just as strong an interest as those which operate by way of commercial presence, in seeing regulatory regimes which:

· are necessary, reasonable, proportionate, transparent and neutral;

· are administered in a user-friendly way towards new market entrants, are conducive to market entry, and facilitate innovation;

· are technologically neutral;

· are funded by administrative fees that seek to recover no more than the costs of the competent authority in supervising the regulated entity; and
· pave the way for harmonised international standards.


Conclusions

21.
My conclusions from Lloyd’s experience as a cross-border supplier of insurance and reinsurance are the following:

· there are sound reasons why certain suppliers choose to provide their services on a cross-border basis;

· it is in clients’ interests to have access to a range of financial services, whether provided locally or on a cross-border basis;

· insurance and reinsurance can play a crucial role in the economic development of countries;

· it is in countries’ own interests that the cross-border and supply of services should be liberalised and not be subject to restrictions in respect of at least MAT, large risks and reinsurance but preferably other insurance classes too;
· insurance is a highly regulated industry.  Host states should have regard to the quality of home state supervision and the nature of the business transaction when deciding if and to what extent any supplementary host state prudential supervision is necessary for cross-border providers of services.
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