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Introduction

The temporary movement of natural persons in the GATS negotiations will benefit from a better understanding of the different policy contexts or perspectives, particularly those of trade, immigration and labour market development.  Trade policy officials should not neglect the immigration and labour market perspectives when considering various temporary entry or mode 4 issues.
   Similarly, immigration and labour policy officials need to pay more attention to trade policy perspectives.  These policy communities often adopt adversarial approaches or fail to see the advantages of working together.
  They need not, however, consider each other as antagonists in the endeavour to advance mode 4 liberalization.  Negotiators from GATS members should avoid adversarial relationships and zero-sum games, which can perpetuate misunderstandings, foster defensive positions and lead to incompatible results.  Through concerted action these policy communities can identify common interests, find ways to improve mode 4 liberalization, and produce complementary results serving various interests---trade, immigration, labour policy interests, as well as those of services suppliers and investors.


Policy Contexts Intersect


The immigration, labour and trade policy contexts or perspectives can be depicted as intersecting circles (Figure A).
 

Figure A


In this presentation, I intend to bring you briefly into the immigration context, to provide a glimpse of its perceptions, attitudes and preoccupations.  Some views may be purely Canadian, while others may be similar to the views of immigration or labour policy officials from other GATS member countries.  It is also important to focus attention on the place where these policy contexts intersect, i.e., where mode 4 or temporary entry issues reside.

Role of Immigration and Labour Policy Officials

Before focussing on the immigration context, it would be useful to consider the important role immigration and labour officials can play in strengthening mode 4 liberalization.  First, as mentioned previously, they are key partners, not adversaries, of trade policy officials.  They can provide a better appreciation of the horizontal mode 4 issues and regulatory regimes at the border.
  They can help explain the temporary entry laws and regulations of their countries and those regimes of other GATS member countries.  They can also explain why some horizontal commitments on mode 4 may not work well in practice, because of related requirements or application procedures not mentioned in a schedule of specific commitments.


Immigration officers in the field dealing with temporary entrants apply both general provisions (i.e., the existing national laws and regulations of general application, which often have various exceptions) and special rules, which are usually facilitative and may have resulted from the negotiation of international agreements, including trade agreements. These general and special provisions amount to a vast body of laws, regulations, administrative guidelines, interpretations, and field instructions.  Immigration and labour policy officials can help decipher that information.  They can also help clarify, and propose solutions for, the temporary entry problems cited by business people.
  

Immigration Perspective

A useful way to enter the immigration policy context is to look at the business lines of Citizenship and Immigration Canada.
  They are as follows: 

· maximizing the benefits of international migration, which includes the selection of economic immigrants, family reunification and the admission of visitors (i.e., tourists,  foreign students and temporary workers);

· upholding Canada’s humanitarian tradition, which involves refugee determination; 

· promoting the integration of newcomers, which involves settling in or adapting to Canadian society; and, 

· managing access to Canada, which covers a range of border management, enforcement or national security issues. 

The first business line, maximizing the benefits of international migration, has two key aspects: permanent and temporary residency.  An historical focus of so-called “settlement” or “immigrant-dependent” countries such as Canada is the selection of permanent immigrants leading to citizenship.  The majority of time and resources is devoted to choosing permanent residents and helping them adapt to Canadian society.  In this context, however, temporary foreign worker issues are important, but not as high a priority as the others.

The fourth business line, managing access to Canada, is also an important preoccupation, particularly because of current international migration trends or events threatening national security.  Border management, enforcement and security issues are now very prominent. The smuggling and trafficking of people, for example, are increasing international problems and enforcement officials find the deportation or removal of illegal immigrants difficult, especially when some countries refuse to cooperate in readmitting their nationals.  Consequently, some enforcement officials have suggested that in international trade agreements, commitments on greater temporary entry to Canada or similar countries should be tied to commitments by certain countries to take back their nationals who have entered our countries illegally.
  

Immigration and Trade Policy Contexts

The immigration and trade policy communities often misunderstand each other.   One problem is that they do not speak the same language.  Trade policy officials often do not know the rationale for immigration laws and regulations.  Immigration policy officials often do not understand international trade or the negotiating process.  A key reason for these difficulties is their different focuses or preoccupations. 

Immigration policy has an inward focus being primarily concerned with the intake and settlement of permanent residents.  As mentioned previously, enforcement and security issues are high priorities--even more so in the post-September 11th world.  Furthermore, there is an emphasis on attracting foreign skilled workers for the economic viability of the country.  As with other developed countries, Canada’s ageing population and low birth rates are factors contributing to skills shortages in the labour market.  Permanent immigrants to Canada are expected to account for all net labour force growth by 2011 and all population growth by 2031.  A Canadian government priority, therefore, is to find enough workers with the necessary education and skills to meet the needs of the economy.  In this context, it can be seen that immigration policy is responding to domestic needs or catalysts and a trend of more liberal immigration rules is discernible.  Amidst these preoccupations, international trade issues are low priorities.  Nevertheless, immigration policy with respect to temporary foreign workers does recognize a role for international trade agreements and other bilateral arrangements to further domestically defined economic objectives.   

Similarly, trade policy must take into account domestically defined objectives with respect to temporary entry.  Trade policy has both outward and inward focuses.  Trade officials, whether concentrating on policy or business development, are concerned with barriers to exports and imports, and the attraction or promotion of foreign direct investment.  Temporary entry issues now have a higher profile and more trade officials are focussing attention on mode 4 liberalization and business facilitation to advance domestically defined objectives.


CIC Views on International Trade Agreements


What are the views of Citizenship and Immigration Canada (CIC) with respect to international trade agreements?   First, CIC fully supports the Canadian government’s international trade agenda.  The mobility of business people is similar to a basic infrastructure of the economy; it is a key means of promoting and conducting trade and investment.  More trade and investment depends on business people having unimpeded temporary access to markets.  Furthermore, provisions in international trade agreements that liberalize temporary entry have benefited many business people.
 


CIC has several concerns, however, about some practical effects of temporary entry provisions negotiated in international trade agreements.  The first concern is the special rules on temporary entry created by these agreements.  It is ironic that, in certain cases, those liberal rules have resulted in a burden both for immigration officers and business people.  For example, some business people, instead of sailing smoothly through a port of entry, are pulled out of the queue and directed to a secondary inspection area where immigration officers must interview them to ensure they comply with the special rules of trade agreements.


It is important to understand this problem from the border management perspective.  A port of entry is increasingly a place of heightened security, stretched resources, time pressures, and long lines of travelers partly because of better transportation services, more trade or business activity, and outdated facilities.  Immigration officers do not want to spend time screening business travelers who are considered to be “low-risk” people.
  Furthermore, they worry about not having enough time to concentrate on “high-risk” individuals---a concern the post-September 11th security agenda has increased.

 
Consequently, key objectives now are to ensure not only that borders are secure, but also that trade and people flows are not hampered.
  Since September 11th, Canadian and US border management officials have increased their cooperation.   Besides strengthening security, they are also investigating ways to facilitate the temporary entry of legitimate business people.  This is the same objective that trade policy officials are pursuing in the mode 4 negotiations. 


Another CIC concern is the lack of transparency of the horizontal mode 4 commitments.  Opaque commitments can also lead to implementation burdens at ports of entry for immigration officers and business people. When the commitments or supplementary information is not clear, business people will not understand the temporary entry rules well enough and consequently, they could face difficulties and delays when seeking to enter at ports of entry.


Although CIC view of international trade agreements is positive, there is a preference for the general provisions of Canada’s immigration regime and the policymaking flexibility that it allows.  Canadian immigration and labour policy officials know the commitments in international trade agreements are permanent and they favour the general provisions because of their flexibility.  These officials prefer the general provisions because they can be used to respond to changes in the domestic labour market or economy, which is dynamic.  Economic needs rise and fall; skills or labour shortages today may not be the skills or labour shortages tomorrow.  The general provisions allow for temporary and managed policy responses to requests from domestic sectors that need foreign workers.
 


Despite the preference for the general provision and policy flexibility, however, there is also a willingness to make legally binding horizontal commitments on mode 4 in exchange for specific benefits.  Canada’s record of temporary entry commitments in international trade agreements shows this. Greater temporary entry for foreign business people is seen as providing various economic benefits to Canada, including advantages with respect to outward and inward trade and investment.   

Brief Answers to WTO Secretariat Questions

The WTO Secretariat posed several questions or terms of reference for the regulators’ presentations in this part of the symposium.  The first asked whether Canada’s domestic regime makes a distinction between permanent and temporary immigration.  Canada’s immigration law and regulations treat permanent and temporary residency differently and there are separate rules on each.   Furthermore, the new Immigration and Refugee Protection Act (IRPA), to be implemented in June 2002, clarifies and strengthens this distinction. 

The Secretariat asked about possible changes that Canada could make to facilitate mode 4.  Canada’s domestic regime on temporary entry is already very liberal and the IRPA continues this trend.  As well, Canada’s horizontal mode 4 commitments set a standard for other GATS members to emulate: e.g., no labour market tests or work permits for general business visitors, no labour market tests for three categories of intra-company transferees, and no labour market tests for nine categories of independent professionals.

The Secretariat also asked about problems and solutions with respect to mode 4 facilitation.  One problem is the concern of some regulators and private sector stakeholders in GATS member countries about making binding commitments.  This concern can be alleviated by more consultations in capitals among trade, regulatory officials, and private sector stakeholders.  In the end, it will be necessary to show that the benefits of greater temporary entry for foreign business people (e.g., meeting certain skills shortages or allowing more competitive services) outweigh negative labour market or other effects.

A related problem is possible tradeoffs in these negotiations.  It is a challenge to evaluate a proposed exchange of benefits between services sectors.  For example, how do you assess greater temporary entry for certain foreign business people to your country in exchange for greater access for your country’s service providers to a specific service sector in another country?  Consequently, immigration and labour policy officials will prefer reciprocal commitments or tradeoffs within mode 4: e.g., a commitment on the employment of spouses or common-law partners in exchange for similar commitments from key trading partners.  Such tradeoffs are likely to be more persuasive because they are easier to evaluate and understand.  

A final Secretariat question was on the steps GATS members might take to strengthen mode 4 commitments.  Several suggestions from a Canadian immigration perspective are as follows:

a) GATS members should be careful about adopting quick solutions, e.g., some sort of GATS visa scheme.  This proposal and others need to be considered thoroughly from all points of view, particularly from the immigration and labour policy perspectives.
b) Based on the results of the previous round of GATS negotiations, member countries have an opportunity to improve the horizontal mode 4 commitments.  How could this be done?  In these negotiations more GATS members could make commitments that cover more categories of business people, including visitors, intra-company transferees and independent professionals. They could reduce or eliminate key regulatory hurdles (e.g., labour market tests or work permits).  Commitments on independent professionals by more developed countries, for example, should interest several developing countries and benefit their service providers.
c) GATS members could improve the transparency of the horizontal mode 4 commitments. This could be accomplished by clarifying the commitments themselves and by producing better supplementary information.  Business people want to know what the existing rules are and that they are being applied fairly and consistently.  In these negotiations GATS members could work on organizing the transparency of mode 4 commitments, i.e., negotiate improvements in the way all members make or describe commitments.  For example, commitments could be more explicit: details could be provided on economic needs tests or on when a labour market test or a work permit applies to certain categories of business persons.  Members could also describe any additional conditions or requirements that apply to application processes for the categories of business persons covered by their commitments. Furthermore, supplementary information for business people could be more user-friendly.   Immigration laws and regulations are not always barriers to trade and investment.  What often helps is better information so that business travelers seeking temporary entry are well-informed and better prepared.
d) The trade, immigration and labour policy communities in the capitals of GATS member countries could increase their collaboration and, to the extent possible, there should be a deeper discussion between these officials from developing and developed countries.
 

In conclusion, if GATS members agreed, these suggestions on negotiating improvements to the substance and transparency of the horizontal mode 4 commitments could be objectives in the follow-up activities of this symposium.

Main Points 

Negotiators and business people should keep the following points in mind to enhance the GATS negotiations on mode 4 or temporary entry: 

1. Trade, immigration and labour policy officials are partners not adversaries;

2. Immigration and labour officials can provide insight and help make progress on mode 4 issues;

3. Trade officials should engage their immigration and labour colleagues as much as possible; 

4. Our common objective is more effective commitments on mode 4, which means   commitments by more GATS members that

· facilitate temporary entry,

· avoid increased burdens for immigration officers and business travelers,  

· cover more categories of business people,

· reduce or eliminate labour market tests and work permits, and

· produce clear information for business people on the requirements and application processes. 

In short, a better understanding of the policy contexts will lead to complementary results and stronger mode 4 commitments.   
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� This presentation was made as part of session 5 on “Mode 4 Trade – The Regulators’ View” of the Joint WTO-World Bank Symposium on “Movement of Natural Persons (Mode 4) Under the GATS”, April 11-12, 2002 in Geneva. 


� For a useful and comprehensive analysis of mode 4 issues, see the following OECD studies: “Service Providers on the Move: A Closer Look at Labour Mobility and the GATS”, TD/TC/WP(2001)26/FINAL, April 18, 2002 (available at � HYPERLINK http://www.oecd.org ��www.oecd.org�) and “Service Providers on the Move: the Economic Impact of Mode 4”, TD/TC/WP(2002)12, March 6, 2002.


� For example, there is a suggestion of this adversarial approach in the agenda of this symposium.  The preceding session on business concerns is cast as the “protagonists’ view”; whereas, this session on immigration and labour policy perspectives is called the “regulators’ view”, but it might be characterized, or thought of by some, as really the “antagonists’ view”.  


� Other contexts or circles could be added to this picture.  For example, trade in goods and trade in services could be shown as separate circles and their related rules or issues would come into play: e.g., after-sales and after-lease services.  If a customs policy context was included, duties or other customs rules affecting mode 4 would come into view: e.g., the issue of temporary, duty-free admission of goods, particularly professional equipment necessary for carrying out a business activity, trade, or profession.  Such equipment is sometimes referred to as “tools of the trade”. 


� It is sometimes useful to distinguish between immigration or labour measures that apply “at the border” on temporary entry and stay, and other regulatory measures (usually not immigration or labour) that apply “behind the border” to post-entry business activity, e.g., professional licensing and certification by national or subnational regulatory bodies.   


� A specific commitment that looks good on paper may not really facilitate temporary entry in practice. The schedules of specific commitments have been criticized as not being transparent enough.  For example, some economic needs tests are not cited or other requirements that may impede temporary entry are buried in supplementary information or administrative guidelines and manuals. 


� Some are problems with the rules themselves, but many difficulties result from not knowing the rules well enough. Business people are often too busy to understand the many and complex rules and procedures. In many instances, they would not have temporary entry problems if they were better informed and prepared before they travel.  Better information is a responsibility of both regulatory officials and business people. 


� The internet site for Citizenship and Immigration Canada (at � HYPERLINK http://www.cic.gc.ca/english/index.html ��www.cic.gc.ca/english/index.html�) has details on the department, its research and publications and the rules, regulations and application procedures for visitors, immigrants, refugees, and citizenship.


� Some countries have negotiated bilateral readmission agreements or MOUs on returns with enforcement provisions of varying clout. 


� It could not be otherwise.  For example, under Canada’s commitments in the GATS and the NAFTA, some business people enjoy easier temporary entry because the usual requirements for a labour market test or a work permit have been waived depending on the category of business person.   


� Canadian immigration officers at ports of entry are facilitative.  If a business person does not qualify for temporary entry under, for example, the GATS or the NAFTA, Canada’s general provisions may offer another way to enter.  But helping a prospective temporary entrant in such a case can also use up precious time.  


� Government and business leaders from Canada and the US have endorsed these objectives several times since September 11th.  For example, see the December 2001 “�HYPERLINK "/menu-e.asp?act=v&mid=1&cat=10&did=1247"��Canada-US Smart Border Declaration�” and action plan (at www.can-am.gc.ca/menu-e.asp?mid=1&cat=10) and the views of the Coalition for Secure and Trade Efficient Borders (at www.the-alliance.org/coalition/english/home.html).


� For further information see for example “Working Temporarily in Canada” at www.cic.gc.ca/english/visit/work_e.html.


� Several observers have pointed out that developing and developed countries have many common mode 4 interests.  See for example the OECD paper “Service Providers on the Move: A Closer Look at Labour Mobility and the GATS.”
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