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current regimes - case study: australia

Introduction

1 MACROBUTTON NUMBERING .

This paper undertakes a preliminary exploration at the Australian regime for the entry of those temporary entrants falling under mode 4 of the World Trade Organization (WTO) General Agreement on Trade in Services (GATS).  It has three parts.  Part I comprises an overview of the Australian system and outlines a number of the difficulties encountered in trying to map immigration systems for temporary entry against GATS definitions and categories.  Part II sets the parameters for the paper by setting out the major categories of temporary entry into Australia and making some preliminary observations on which might be of most relevance for mode 4.  Part III then outlines the conditions for two types of entry of most interest to mode 4 - as being of interest to mode 4.  Annex II sets outs Australia's GATS commitments on mode 4. 

Part I: Overview

2 MACROBUTTON NUMBERING .

Australia has traditionally focused on encouraging permanent migration, rather temporary worker schemes.  However, the general trend towards increased mobility generated by: the development of high-skill regional labour markets that cross international boundaries; the internationalisation of capital; the exponential development of communications and the exchanges it makes possible; reduction in time and cost of travel; and the expansion of multinational corporations, has also affected Australia [Hugo, 2001].  The recruitment of temporary workers increasingly being pursued and a new temporary business entry visa category was created in 1996.  According to some sources [Hugo, 2002], at any one time, 2-3% of the Australian workforce in made up of people on temporary working visas.  However, such entry remains largely limited to the highly skilled and entrepreneurs (73.5% of entrants under the temporary business category fall into the two highest skill categories - managers/administrators and professionals - as compared with 38.8% of the total Australian population) [Hugo, 2002].

3 MACROBUTTON NUMBERING .

Nonetheless, the Australian system for temporary entry should still be viewed in the context of an overall permanent migration program increasingly geared towards attracting skilled migrants.  Indeed, some of the schemes referred to in this paper for temporary entry (e.g., employer sponsorship, Regional Headquarters Agreements and Labour Agreements, Independent Executive) can also be used as the basis for permanent migration. However, as the focus of this paper is on temporary movement, it is only the temporary aspects of these schemes which is examined.
4 MACROBUTTON NUMBERING .

Australia has a highly developed visa system which differentiates amongst a wide number of categories (based both on length of stay and type of entrant) and provides detailed information on the number, country of origin and skill levels of persons entering the country on a temporary basis.  However, even in this "state of the art" system, it can be difficult to identify the information necessary for assessment of mode 4.  A fundamental problem lies in identifying which type of entrants might be deemed to fall under GATS mode 4 entry and which visa schemes and categories might be relevant. Difficulties include: 

(i)
The Australian system clearly separates business visitors from other visitors (mostly tourists), and provides clear information on length of stay (less than 3 months) and country of origin of the visitor.  However, "business visitors" encompasses persons working in non-services sectors and thus is broader than GATS mode 4.  Additionally, information may not be readily available on the precise sector in which the business visitor is working, or such information may not match the categories used for GATS commitments. 

(ii)
Similar problems arise for temporary residents. Business (long stay) entry includes persons working in sectors beyond services and the precise sector may not either not be available or not correspond to GATS categories.  While the use of the Australian Standard Classification of Occupation clearly identifies skill levels and professions and in some cases indicates the sector (e.g., Director of Nursing, Agricultural Scientist), other categories are more general and could apply to a range of service and non-service sectors (e.g., finance manager, company secretary, human resource manager).  While some sectors are clearly identified for particular visas (e.g., medical practitioners and educational), in general it may not always be possible to separate those in service sectors falling under GATS from those in non-service sectors.  Similarly, "Independent Executives" includes those investing in sectors other than services.

(iii) 
While some categories of temporary residents with working rights seem to be closely related to mode 4 (e.g., entertainment, media and film staff), it is also not always clear whether others would be considered trade or commercial activities for GATS purposes.  For example, in some cases, the extent to which the activity is commercial is unclear (sports visas include both amateurs and professionals), in others it is hard to judge whether the work would qualify as the supply of a service for GATS purposes (e.g., occupational trainees, exchanges).

(iv) 
Overseas students and Working Holiday Makers (WHM), which could be seen examples of "mixed modes".  Overseas students in Australia are allowed to work up to 20 hours per week during term and for unlimited hours during term breaks (potentially mode 4); however, their primary reason for movement is consumption of education services (mode 2).  For the purposes of this paper, they have not been treated as mode 4.  Similarly, the primary purpose of movement of WHM is consumption of tourism services (mode 2); however, they enjoy working rights while in Australia (full-, part-time or casual work of up to 3 months with any single employer).  It has been argued that, while their economic impact is limited at the national level, the substantial increase in WHM (more than doubling in the 1990s) has had a significant impact in specific industries and specific areas. [Hugo, 2001]. 

(v) 
Finally, it may not be possible to assess how many persons who were granted visas entitling them to work actually worked - e.g., for what percentage of time did a WHM work as opposed to travel?  For most categories, Australia collects information on actual arrivals as well as visas granted (which can provide for more precise data for trade purposes).  However, while long stay (temporary residence) entrants are individually enumerated, short stay visitors are subject to sampling [DIMIA 2001b].

5 MACROBUTTON NUMBERING .

The exercise of comparing visa categories to GATS commitments is further complicated by the fact that the boundaries of the definition of mode 4 may not be entirely clear.  While "business visitors" who receive no remuneration in the host country are clearly covered by mode 4, and foreign employees of foreign firms clearly fall under mode 4, there is perhaps a question over the status of foreign employees of domestic firms.  The WTO [1998] concludes that foreigners working for host country companies would fall under mode 4 if they worked on a contractual basis, but not if they were employees of those firms.  However Karsenty [2000] has argued that, as many WTO Members' schedules refer to short-term employment, and schedules form part of the GATS, there is a degree of legal uncertainty on this point.  While the WTO Secretariat is not the legal interpreter of the GATS, there is perhaps some need for clarity on this point; including because it might be difficult to know with certainty in every case whether a foreigner working for a specified period for a domestic company would be considered to be working on a contract basis or as an employee.  For the purposes of this paper, information on the systems for foreigners working for Australian companies (e.g., those entering as employer sponsored by Australian businesses or under Labour Agreements) has been included for the sake of completeness, but without prejudice to a determination on the question of scope of mode 4.  A further factor is the extent to which mode 4 movement is connected to trade under other modes of supply, notably mode 3.  Many business visitors facilitate or negotiate trade that occurs subsequently via other modes of supply (e.g., modes 1 or 3). 

6 MACROBUTTON NUMBERING .

In addition to the problems of mapping visa categories to GATS mode 4, the totality of the temporary entry regime may not be reflected in GATS commitments.  GATS commitments are binding and cannot be changed unilaterally without cost, so WTO Members have tended not to include their current migration regime in detail but to schedule a base-line or "floor" of practice.  The actual system for temporary entry is generally broader, more detailed and more flexible.  Actual trade under mode 4 - and numbers of temporary entrants - are much greater than mode 4 scheduled commitments would suggest. 

7 MACROBUTTON NUMBERING .

Generally, the Australian system allows for a range of temporary entry, with an emphasis on investors, entrepreneurs and the highly skilled.  The scheme is detailed, but retains the flexibility to allow areas of skills shortage to be targeted and areas of over-supply to be removed from the gazetted list of occupations.  The emphasis is on meeting shortfalls in the Australian labour market while minimising any negative impact on the domestic workforce.  Both a minimum skills level and minimum salary requirement apply, and employers are obliged to comply with Australian industrial relations law and working conditions. Key features of the Australian system include:

· A special scheme for temporary (up to 3 months per visit) entry for business visitors - covering conferences, meetings, negotiations, exploratory business visits or short-term projects requiring special skills. This does not include being employed by a company in Australia and holders must not engage in work that might otherwise be carried out by an Australian.  Special facilitation schemes (electronic travel authority and the APEC Business Travel Card) exist for nationals of certain countries.
· A special "Service Sellers" category introduced specifically for the GATS, covering representatives of overseas suppliers of services seeking to negotiate, or enter into, agreements for the supply services in Australia (but not actually supplying or directly selling those services), providing for stays up to 6 months.

· Regional Headquarters Agreements enabling companies establishing such headquarters to transfer key expatriate executive and specialist personnel. 

· An "Independent Executive" scheme covering people investing in Australia as owner or part owner of a new or existing business.

· Business sponsorship for most categories of economic entrants planning to stay over 3 months, with approved sponsors often having to nominate specific positions to be filled by foreign workers.  Labour market testing does not apply but entry is limited to certain types of positions listed in a government Gazette.

· The need to demonstrate the benefits for Australia, including in terms of job creation and increased trade, from temporary entry of foreign workers.

· The emphasis on minimising any negative impacts for Australians
 - e.g., companies having to demonstrate a record of employing and training nationals in the context of applying to sponsor the entry of an overseas worker; and specific reference in certain categories (e.g., entertainment) to the need to protect the employment of Australians, or positions being subject to there being no qualified Australian applicants (e.g., educational visas) or other labour market needs (e.g., medical practitioner visas, including the emphasis on services for rural and remote areas).

· Highly skilled occupations and some lower skilled occupations may be the subject of special Labour Agreements (reached between the government, employers or industry representatives) where there is a demonstrated need for such.

· Most entry schemes generally allow for accompanying family members under the same visa conditions as the principal applicant.

8 MACROBUTTON NUMBERING .

Business consultation is a key feature of the Australian system.  Initiatives include: a special Business Branch and Temporary Entry Branch within the Department of Immigration & Multicultural & Indigenous Affairs (DIMIA); Business Centres in State and Territory offices providing advice; and External Reference Groups formed to consider special areas and comprising experts in the field with an interest in the type of visas being examined.

9 MACROBUTTON NUMBERING .

The Australian scheme is also highly advanced in its use of technology to disseminate information and facilitate processing, with many application forms available on-line. Australia has a universal visa requirement (for all countries except for New Zealand); however, electronic visas are available for a number of nationalities.  

10 MACROBUTTON NUMBERING .

All visitors to Australia, under all visa schemes, must meet criteria related to health, character, national security, unpaid debts to the Commonwealth, likelihood of overstaying and periods of exclusion from Australia for previous breaches of immigration law.  Applicants refused a visa are informed of the reasons for refusal and, if applicable, where they can apply for review of the decision.  Reviews are available where: the applicant applies for the visa within Australia; the applicant applies outside Australia but one criteria was that an Australian employer sponsored the applicant - in which case, the sponsor may apply for a review; or the applications of Australian businesses for sponsorship or nomination are refused.  

11 MACROBUTTON NUMBERING .

Like many countries, Australia is experiencing particular shortages in information technology (IT).  Estimates are of a growth in demand of around 9% per year - an annual need of around 30 000 workers - which is not being met by current graduate levels.  Temporary entry is playing a key role in addressing this demand - the number of computing professionals entering Australia under the temporary residence business visa in 1999-2000 was significantly higher than those coming permanently [Hugo 2001].

12 MACROBUTTON NUMBERING .

However, like other countries, Australia has also been concerned about brain drain, particularly but not only to the United Kingdom (UK) and the United States (US), as the numbers of Australians leaving for the these countries have been increasing and concentrated in the highly skilled occupations.  However, the main finding of a recent report
 is that, over the past five years, Australia has registered a "brain gain".  While there was a net loss of skilled Australian residents in some occupations, this was offset for almost every occupation by gains from settler movement and a net inflow of long-term temporary entrants.  Similarly, in the IT sector, there is some evidence that many Australians with IT skills who go overseas to work subsequently return [Hugo 2001].  Nonetheless, Australia continues to monitor this situation closely.

Part II: BREAKDOWN OF TEMPORARY ENTRY AND POSSIBLE MODE 4 COVERAGE 

13 MACROBUTTON NUMBERING .

Temporary entry is broken down into temporary residents, students and visitors (includes business visitors).  For mode 4 purposes, the first and last categories are of interest.  Within "visitors", it is clear that only short term business visitors are relevant for mode 4 purposes; tourists are not. 

14 MACROBUTTON NUMBERING .

Temporary residence has three streams - economic, social/cultural and international relations.  It encompasses a wide range of entrants, the most substantial of which are students, skilled employees, people establishing businesses and working holiday makers, with smaller numbers in categories such as sportspeople, media and film staff, entertainers, religious workers, retirees and occupational trainees.  As noted above, given the different purposes for which immigration and visa categories were developed, it is very difficult to determine which would fall under mode 4 of the GATS.  Further, the definition of mode 4 itself is quite broad and arguably open to interpretation on some issues.  It is often impossible to tell on basis of available information whether the activities covered by a visa category are truly commercial in nature - i.e., whether international trade in services for GATS purposes has actually taken place.  Even commercial activities which would seem to fall under mode 4 might in fact go beyond mode 4 in including non-service sectors (i.e., activities related to goods or investment).

15 MACROBUTTON NUMBERING .

Clearly, much more information would be required in order to make any kind of definitive judgement about the mode 4 coverage of the visa categories listed below.  The following tables should thus be seen as indicative and preliminary only, designed to try to establish some parameters for the current snapshot of temporary entry in Australia for the purposes of mode 4.  It represents the authors' personal judgement and is of course without any implications for the legal nature of WTO Members' GATS commitments.  Indeed, it should be recalled that WTO Members' obligations regarding mode 4 entry are governed solely by their schedules of specific commitments.  The identification of visa categories of possible relevance to mode 4 for measurement purposes does not have any implications for the entry of persons under these categories, which remains the sovereign decision of the relevant authorities.

16 MACROBUTTON NUMBERING .

It should also be noted that a review of the Temporary Residents program (i.e., all temporary resident visa classes in the 400- series below) was initiated by the Minister for Immigration in 2001. Submissions were invited from the general public and over 100 were received.  A draft report has been prepared by an External Reference Group and has been sent to the Minister for consideration.  The draft report recommends some significant changes to the system, including: the amalgamation of some visa categories; the abolition of some categories and creation of new categories; clearer demarcation between visa categories; and potential changes to the operation of some existing categories (e.g., increase in the length of stay permitted to allowed for foreign doctors from the current 12 months).

i) Economic Stream

Visa subclass


Purpose/Definition
Conditions
Mode 4 coverage?

418 Educational visas


Educational and research institutions or organisations can fill academic, teaching and research positions, unable to be filled from domestic labour market.


See Part III
Would appear to fall under mode 4



422 Medical practitioner visas
Suitably qualified medical practitioners from overseas who satisfy labour market requirements.


See Part III
Would appear to fall under mode 4

 

457 Business Entry visas
Allows employers to recruit key personnel from overseas to overcome temporary skilled labour shortages.
See Part III
Would appear to fall under mode 4, although likely to be broader as includes non-service sectors.

ii) Social/cultural stream

17 MACROBUTTON NUMBERING .

The following categories have been omitted as they would appear to have no clear connection to Mode 4: family relationship visas 425 (secondary school-age children having extended holidays with relatives or close family friends who are Australian citizens or permanent residents); retirement visas 410 and religious workers 428 (ministers, priests and spiritual leaders).

Visa subclass


Purpose/Definition
Conditions
Mode 4 coverage?

420 Entertainment visas
People involved in a wide range of social and cultural events and activities (including models and mannequins) taking into account the need to protect the employment of Australians in the industry.
Sponsorship is required regardless of period of stay unless coming under a bilateral agreement. Cannot change employer or times or places of engagements within Australia without prior permission.


Would appear to fall under mode 4.

423 Media and Film Staff visas
Correspondents or other professional media staff members posted to Australia by overseas news organisation.  Visiting photographers, film and television crews making documentaries or commercials for exclusive overseas consumption.
A letter of support is required for stays up to 3 months, or if the organisation is not represented in Australia or entering under a bilateral agreement.  Sponsorship is required in all other cases for stays of more than 3 months. Cannot change employer without prior permission.


Would appear to fall under mode 4. 

421 Sport visas
Amateur or professional sports people to engage in competition with Australian residents and to improve general sporting standards in Australia through high calibre competition and training.
Sponsorship and/or a letter of invitation may be required depending on the activity and length of stay in Australia. Cannot change employer, competition or training program without prior permission.
Would appear to be a mixture of mode 4 and non-mode 4 activities.  Unpaid activities (e.g., amateur competitions) or activities consumed (e.g., training programs) but not supplied would fall outside GATS; remunerated competitions or training programs would appear to be the supply of sporting services from a GATS perspective.



424 Public lecturer visas
Professional lecturers or experts invited to make public presentations
Letter of invitation required for stays of up to 3 months or if entering under bilateral agreement. Sponsorship is required in all other cases for stays of more than 3 months. Cannot change employer without prior permission. 


Would appear to fall under mode 4

419 Visiting academic visas
People whose presence in Australia will contribute to the sharing of research knowledge.


Letter of invitation required from the institution involved. May not receive a salary from the host institution in Australia.
Would appear to fall under mode 4  



iii) International relations stream

18 MACROBUTTON NUMBERING .

The following categories have been omitted as they would appear to have no clear connection to Mode 4: Special Program visas 416 (youth exchange or community-based non-commercial programs); diplomatic visas 995; domestic worker (diplomatic/consular) visas 426 (domestic staff of diplomatic households and consular staff); supported dependent visas 430 (dependents of Australian citizens or permanent residents who usually reside outside Australia); expatriate visas 432 (for family members of foreign nationals employed in remote localities near Australia by international companies that have business associations with Australia).

Visa subclass


Purpose/Definition
Conditions
Mode 4 coverage?

417 Working Holiday visas 


Young people from countries with which Australia has working holiday arrangements
 who want to holiday and travel in Australia, while having the opportunity to work for short periods of time to supplement their funds.
12 months to travel to Australia from date of issue of visa, with a 12month stay permitted.  Full-time, part-time or casual work is permitted for 3 months at a time with any one employer (this period cannot be extended via use of subsidiaries, sub-contractors or employment agencies)
Would appear to be a mixture of mode 4 and non-mode 4 activities.  Primary purpose of movement is mode 2 consumption of tourism services, but may also work as service providers in host country and fall under GATS if working on a contract basis (but maybe not if are employees - see paragraph 5). May also work in activities classified as falling outside of GATS (e.g., arguably certain types of agricultural labour).



411 Exchange
Temporary stay of skilled people wanting to come to Australia to broaden their work experience and skills under reciprocal arrangements which allow Australian residents similar opportunities overseas.  Includes people seeking entry under certain bilateral exchange programs


A letter of invitation is required from the organisation offering the position. Cannot change employer or occupation without prior permission.
Would appear to fall under mode 4.

Visa subclass


Purpose/Definition
Conditions
Mode 4 coverage?

427 Domestic worker (overseas executive) visas
Domestic staff of people holding class 457 (long stay temporary business entry) visas; only granted where it is shown that the entry of the domestic staff is necessary for the proper discharge of the executive's representational duties.
Sponsorship is required if the employer is sponsored. If the employer is not sponsored, an acceptable employment contract must be supplied.  Cannot change employer or remain in Australia after the permanent departure of employer.


Would appear to fall under mode 4 as are providing services on a contract basis (may also be argued whether the employer would classify as foreign and thus such workers could also be viewed as foreign employees of foreign service suppliers) 

442 Occupational trainee visas
Workplace-based training compatible with an applicant's employment history; training should be used to upgrade existing skills and readily usable on return to home country.
Nomination must be provided regardless of the period of stay unless the training is being provided by the Commonwealth. Cannot work in Australia other than in relation to course of training.


May be mode 2 consumption of training services rather than mode 4. If are undertaking paid work in service sectors on a contract basis for a domestic employer (see paragraph 5) may fall under mode 4.



415 Foreign Government Agency
Foreign government employees conducting representative business or teaching duties on behalf of their government without diplomatic or official status in Australia
For stays up to 3 months or cases involving directors of the British Council, Alliance Francaise, Goethe Institute or Italian Cultural Institute, a statement of support is required from the Foreign Ministry. In all other cases, sponsorship is required unless entering under a bilateral agreement. Cannot change employer or occupation without prior permission.


May not fall under GATS mode 4 if this is considered to be services in the exercise of governmental authority; if not, may fall under mode 4 as employees of a foreign service supplier.

Part IiI: schemes of most relevance for mode 4

Temporary Business Entry 

19 MACROBUTTON NUMBERING .

This category - Business (short stay) visa (subclass 456) - allows a bona fide business person to make a short visit of up to 3 months to Australia to conduct business - a conference, convention, business meeting, negotiation, an exploratory business visit or a short term project requiring a high level of skill. It does not include being employed by a company in Australia and holders must not engage in work that might otherwise be carried out by an Australian.  456 visa holders are at all times paid by their overseas company.  The 456 category (and its 956 electronic equivalent - see below) are thus the major categories clearly related to mode 4.  Threshold criteria are that the applicant must:

· Enter or remain in Australia temporarily for business purposes;

· Propose to remain in Australia for not more than 3 months on any single occasion;

· Have adequate funds for personal support during the period of stay.

20 MACROBUTTON NUMBERING .

The visa-holder can remain in Australia for up to 3 months on each visit and visas may be issued for single or multiple journeys to Australia.  Multiple entry visas remain valid for either up to 5 years or the life of the passport (maximum 10 years).  Applications must be made to DIMIA from outside Australia; must describe the proposed business activity and advise how long the applicant intends to stay.  A passport is required, along with an application fee of A$60, and processing time is normally only a few days.  Accompanying family members can be included on same visa application for no extra fee and are granted same visa entitlements.  It is not possible to apply for an extension to the visa within Australia - persons wishing to stay longer are advised to apply for a different, longer stay visa (see below).

21 MACROBUTTON NUMBERING .

Two facilitation schemes operate for nationals of selected countries.  Nationals of eligible countries
 may receive an Electronic Travel Authority (ETA).  There are two types of ETA for business: 956 ETA - multiple entry for the life of passport (for which a fee of A$60 is payable); and 977 ETA - one entry and valid for travel to Australia for 12 months from date of issue of the ETA (no fee). All the same conditions apply as for the 456 visa. The 956 ETA allows for multiple entries up to 5 years, with stays limited to 3 months per visit.  Extensions cannot be sought within Australia (longer stays require a different visa) and applications for a new visa must also be made form outside Australia.
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Business ETAs can be arranged at participating travel agents at the same time as the airline ticket is purchased, upon presentation of a passport payment of a A$60 application fee. ETAs can also be arranged on-line for a A$20 service charge.  Processing time in both cases is a few minutes.  Accompanying family members of 956 ETAs (multiple entry) must each pay the fee (if they do not wish to pay the fee, they can receive a tourist ETA).

23 MACROBUTTON NUMBERING .

APEC Business Travel Card holders from participating APEC economies
 are not required to make a separate application for a subclass 456 Temporary Business Entry visa, nor to produce evidence of such visa. APEC Business Travel Card holders also receive fast-tracked entry at airports.

II.
Temporary Business Residence

24 MACROBUTTON NUMBERING .

As noted in Part II, temporary residence has three streams - economic; social/cultural; and international relations - encompassing a wide range of entrants, the most substantial of which are students, skilled employees, people establishing businesses and working holiday makers, with smaller numbers in categories such as sportspeople, media and film staff, entertainers, religious workers, retirees and occupational trainees.  Given that this paper is concerned with mode 4, this section will be on the entrants from the first - economic - stream. 

25 MACROBUTTON NUMBERING .

The temporary residence business long stay visa (subclass 457) allows employers to recruit key personnel from overseas to overcome temporary skilled labour shortages. Included in this category are: 

· Personnel (executives, managers and specialists) for companies operating in Australia;

· Personnel from offshore companies seeking to establish a branch in Australia, participate in joint ventures, or fulfil a contract awarded to an off-shore company;

· Independent executives seeking to establish a new business or joining existing businesses in Australia;

· Personnel coming under a Labour or Regional Headquarters Agreement.

26 MACROBUTTON NUMBERING .

As noted above, it is unclear the extent to which entrants under the 457 category fall under GATS mode 4.  Within the employer sponsored category, foreign workers sponsored by foreign companies (Overseas Business Sponsorship) would seem to fall under mode 4; however, foreign workers sponsored by Australian companies may not if they are employees rather than working on a contract basis (see paragraph 5).  Similarly, workers entering under Labour Agreements may be deemed to be employees of domestic firms and not working on a contract basis and therefore perhaps not covered by GATS mode 4 (it is unclear whether such Agreements may also include foreign firms; workers for foreign firms would fall under mode 4).  Medical and educational visa holders may likewise either be considered as contract service providers for domestic firms (mode 4) or employees of domestic firms (unlikely to be mode 4).  Regional Headquarters Agreements would seem to be relevant to mode 4 as they cover intra-corporate transferees (key executive and specialist personnel) of foreign firms.  Service sellers are clearly GATS mode 4 and this category was specifically developed as part of Australia's participation in the GATS.  Independent Executives are also relevant to mode 4 but, being investors, are also closely linked to mode 3.  Independent Executives may go beyond the GATS in including non-service sector activities.  
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Stays under the temporary residence business (long stay) visa are for more than 3 months but not more than 4 years.  Visa holders are required to pay taxes on income earned in Australia but are not eligible for welfare or national public health cover (citizens of counties where Australia has Reciprocal Health Care Agreements
 are entitled to emergency medical cover).  Dependent family members can be included on same application (at no additional fee) and enjoy same visa entitlements.  They can work and attend school.  The conditions and process for the main categories of economic stream temporary residents are considered below.

i) Sponsored Temporary Overseas Employees

a) Employer sponsored (by Australian or overseas business)

28 MACROBUTTON NUMBERING .

Businesses can sponsor personnel from overseas on a temporary basis to work in Australia for up to 4 years (labour market testing no longer applies; however entry is limited to positions listed in the Gazette - see paragraph 31 below).  There are three types of business sponsor:

· Pre-qualified Business Sponsor (PQBS) - approval sought to fill an unspecified number of vacancies over an initial two-year period, with possibility of annual renewal (normally suited to larger, established businesses);

· Standard Business Sponsor (SBS) - approval sought to fill a set number of anticipated vacancies at a point during the 12months for which the sponsorship is valid;

· Overseas Business Sponsorship - businesses with no formal operating base or representation in Australia can seek to bring employees into Australia to establish a branch, joint venture or agency distributorship and subsidiary branches in Australia or to fulfil obligations for a contract or other business activity in Australia. Approval is sought to cover a covers a specified number of temporary business entrants over a period or 12 months or until the available nominations are filled.

29 MACROBUTTON NUMBERING .

Three steps must be undertaken for sponsored entry: the from applies to be a sponsor; the firm nominates the positions for which temporary entrants are sought; and the nominee for the position applies for a temporary residence (long stay) business visa (subclass 457).

Sponsorship

30 MACROBUTTON NUMBERING .

To be approved as a sponsor, an applicant business must satisfy DIMIA that:

(i) the business is of good standing;

· The applicant must be: lawfully and actively engaged in business (or have a clear intention to establish a business); the direct employer of the temporary entrant (i.e., not a recruitment agency); and have no record of non-compliance with immigration laws.

(ii) Australia benefits from their business employing overseas personnel;

· Benefits to Australia to which the temporary entrant should contribute include: creating or maintaining employment for Australians; expanding Australian trade in goods or services; improving Australian business links with international markets; or increasing the competitiveness within sectors of the Australian economy.

(iii) They are committed to training Australians or introducing new technology or business skills;

· An employer must demonstrate that their Australian business operations will introduce, use or create new or improved technology or new business skills or have a satisfactory record of, or demonstrated commitment towards, training Australians in their business operations. Supporting statement should include: details of the number of Australian and non-Australian employees; evidence of leading edge technology or business skills, preferably supported by independent advice from a relevant government agency or industry body; and a detailed information on their training record (e.g., future recruitment plans, including nature and duration of training provided, annual training expenditure as percentage of gross payroll).  

(iv) They are able to comply with the sponsorship undertakings
 

· This includes compliance with Australian industrial relations laws, levels of remuneration and conditions of employment.  The salary paid must be not less than the industry award or gazetted minimum salary, whichever is the higher.   

Nomination

31 MACROBUTTON NUMBERING .

Employers must identify each of the positions to be filled with a temporary resident and the skills and experience required.  Positions are limited to a minimum skill level
 - managerial, professional, associate professional and tradespersons and related workers (major groups 1-4 of the Australian Standard Classification of Occupations
 which are specified in a Gazette Notice.  The list of gazetted positions is subject to change, as groups may be added in the event of shortage and removed in the event of oversupply.  A minimum salary level of A$ 34 075 also applies.  This figure, valid as at 1 July 2001, represents the average annual salary for all Australians and is also subject to change.  

Visa application

32 MACROBUTTON NUMBERING .

Applicants must demonstrate that they have the skills to match that of the nominated vacancy; will be paid at not less than the minimum salary level; and have attributes consistent with their proposed employment.  An application fee is payable (see Table 1 below). If sponsored by an overseas business, they must also demonstrate that they are genuinely and realistically committed to establishing a business activity in Australia or will be fulfilling contractual obligations for the overseas business.  It is possible to apply for a visa extension within Australia; however, the applicant must provide evidence that the employer remains a sponsor and that approved nomination exists for the position and the employer must demonstrate that continuing presence of the applicant will generate benefit for Australia.  The application fee is again payable and the processing time can be up to 6 weeks. 

(b) Labour Agreements

33 MACROBUTTON NUMBERING .

These Agreements, negotiated between the Department of Immigration, the Department of Employment and Workplace Relations and employers or industry representatives, allow for the overseas recruitment of a specified number of workers to a defined set of vacancies and criteria.  They usually run for 3 years; and most are for temporary entry only.  Entrants under these agreements receive priority processing and there is no charge to the employer, although a visa application fee is still payable (see Table 1).  Employers or industry associations are required to make commitments to the employment, education, training and career opportunities of Australians as part of the Agreement.  Three steps are necessary:

· Employers or industry associations apply to DIMIA to establish a Labour Agreement stating: the company/industry background and structure; details of skills of persons to be recruited from overseas; efforts to recruit in domestic labour market; employers' training record; and the special circumstances requiring an agreement.
· Once an agreement is in place, an employer can seek approval for a particular nomination.  DIMIA assesses the nomination to ensure that it is consistent with the agreed number of positions, terms and conditions of employment, and skills/qualifications covered by the Agreement;

· The foreign worker applies for visa, demonstrating that s/he has necessary skills and qualifications and can satisfy any mandatory licensing registration or professional membership requirements under the Agreement.

(c) Regional Headquarters (RHQ) Agreements
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Overseas companies choosing to establish their regional headquarters in Australia are eligible for streamlined entry processing under RHQ Agreements.  Agreements are: normally valid for 5 years; provide for the transfer of key expatriate executive and specialist personnel of the company group; and receive higher priority processing than applications under standard Labour Agreements.  The Commonwealth Minister for Industry, Science and Resources determines which companies qualify for RHQ Agreements.  Companies submit a proposal to establish a RHQ; lodge a nomination form, then the applicant applies for a visa (application must be accompanied by signed RHQ form).  

(e) Medical practitioners and educational visas
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Temporary resident visas are available for suitably qualified medical practitioners who satisfy labour market requirements.  Visa grants in this class are expected to decrease and are focused on providing service to rural and remote communities. Sponsorship is required regardless of the period of stay and visa-holders cannot change employer without prior permission.
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Educational visas allow educational and research institutions or organisations to fill academic, teaching and research positions, unable to be filled from the Australian labour market. A letter of appointment is required for stays up to 3 months and sponsorship is required for stays longer than 3 months.  Visa-holders cannot change employer or occupation without prior permission.

(ii) Service Sellers
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This category was introduced as part of Australia's participation in the GATS.  It allows representatives of overseas suppliers of services seeking to negotiate, or enter into, agreements for the supply services in Australia to apply for a temporary business visa valid for up to 6 months.  It does not cover people actually supplying or directly selling services in Australia.  Such people should either apply for a sponsored visa (if supply services for an employer) or an Independent Executive visa (if wishing to establish their own businesses).
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Applicants must provide: evidence that they are a representative of an overseas service supplier; details of their relevant skills and experience; evidence that the supplier is actively engaged in business; a statement describing the business activities of the supplier and their plans to expand their trade in Australia; and a statement or proposal with details of how the applicant proposes to represent the supplier in Australia.  No sponsorship or nomination is required, but applicants must apply for a visa and pay the application fee (see Table 1).  Members of a family unit may apply together and applications can be made in Australia or overseas.

Table 1: Fees and application charges for employer sponsored entry


Pre-Qualified Business Sponsor
Standard Business Sponsor
Labour Agreement/ Regional Headquarters
Service Seller

Sponsorship
A$3 250
NIL
N/A
N/A

Sponsorship renewal
A$1 085
N/A
N/A
N/A

Nomination
NIL
A$225 per nomination
NIL
N/A

Visa
A$155
A$155
A$155
A$155

Source: DIMIA, Sponsoring a temporary overseas employee to Australia
iii) Independent Executive 
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People interested in starting a new business in Australia as owner or part owner or buying into and existing business can apply for entry as Independent Executives.  There is no sponsorship requirement and the main criteria (not exhaustive) are:

· Business activity must be of benefit to Australia;

· Applicant must have a commitment to obtaining enough ownership interest to be a principal;

· Applicant must have a commitment to maintaining direct and continuous involvement in the management of the business; and making decisions that affect the overall direction and performance of the business;

· Applicant's background must be relevant to and consistent with the proposed business activity and there must be nothing adverse about the business background of the applicant;

· Applicant must have net assets of $250 000 (or a lesser approved amount) and assets must be available to conduct or establish the business;

· Applicant must have a need to be temporarily resident in Australia to conduct the business.
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Previously, no extensions to Independent Executive visas were granted within Australia; however, as of 1 November 2001, a new 2 year multiple entry visa allows Independent Executives to remain in Australia and to continue their business activities as owner and principal
.  Additional criteria that the applicant must have conducted business in Australia for at least 15 months as a principal; must maintain an ownership interest in the business; and must make decisions that affect the overall direction and performance of the business from day to day.

ANNEX I: STATISTICS ON TEMPORARY ENTRANTS 1999-2000
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Figures indicating numbers and country of origin for the main categories of relevance to mode 4 are set out below.  However, as noted in Part I and II, it should be recalled that many of these categories are not a perfect fit for mode 4 - they may be over-estimates (by including workers in non-service sectors) or under-estimates (by covering only some categories under mode 4).  

Table 2: Temporary entrants to Australia

Category
Flows 1999-2000
Stock 30 June 2000

Visitors
3 057 147
184 270

Overseas students
120 564
121 140

Working Holiday Makers
74 454
45 264

Temporary business visitors
236 085
13 910

Temporary business residents
35 006
50 400

Social, cultural, international relations program
37 880
24 590

Other
4 215
13 100

Total
3 519 215
5123 898

Source: Hugo, 2002 (citing DIMIA, Population Flows: Immigration Aspects 2000 Edition)
Business visitors (short stay - up to 3 months)
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According to more recent figures from DIMIA, of total visitor arrivals in 1999-2000 (3 372 565), business visitors accounted for the second largest group at 353 126 arrivals (tourists were by far the largest group at 3 015 822 arrivals).  Of total visitors present in Australia as at 30 June 2000 (198 178), 16 157 were business visitors [DIMIA 2001b].  The breakdown of business visitors by citizenship is at Table 3.  

Table 3: Country breakdown of business visitors

Country
Number of business visitors

British
1 597

Canada
520

China

2 218

Chinese Taipei
195

Fiji
160

France
391

Germany
361

Hong Kong China
202

India
879

Indonesia
594

Ireland
69

Italy
142

Japan
832

Korea
339

Malaysia
283

Netherlands
168

Philippines
536

Singapore
320

South Africa
567

Sweden
125

Switzerland
85

Thailand
290

US
2 748

Other
2 536

TOTAL
16 157

Source: DIMIA, 2001b.

Temporary Residents

Table 4: Temporary Resident visa grants (on- and off-shore)


1997-98
1998-99
1999-2000
2000-2001

Economic Stream
37 298
37 024
39 180
45 669

Social/Cultural Stream
17 165
20 054
23 405
23 036

International Relations Stream
71 242
79 230
88 929
91 452

TOTAL
125 705
136 240
151 514
160 157

Source: DIMIA, 2001a.
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Table 4 illustrates that there have been steady increases in all categories of temporary resident over the last 5 years.  
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Other sources [Hugo, 2002] cite slightly different figures.  These figures are also sourced from DIMIA, and differences are perhaps attributable to differences in definition of various groups.  Notwithstanding the different total, these figures are included below as they include a breakdown of temporary business entrants by skill level.  Table 5 indicates that temporary business residents are predominantly in the higher skill levels.  It also includes a breakdown for Working Holiday Makers (WHM) illustrating the difficult of categorising this group for mode 4 purposes - for example, WHM are also well represented at the higher and intermediate skill levels, although to a lesser extent.  Table 5 also indicates a further difficulty - the number of "not stated" responses (data in Table 5 was derived from passenger departure and arrival cards).  This perhaps also accounts for the surprising number of "not in workforce" responses for temporary business entrants.

Table 5: Temporary entrants with right to work by occupation 1999-2000

Occupation
WHM Number
WHM %
Temporary business entrant Number
Temporary business entrant %

Managers/admin
2 214
8.3
17 100
37.7

Professionals
7 652
28.8
16 270
35.8

Associate professionals
2 548
9.6
6 788
15.0

Tradespersons
3 024
11.4
1 020
2.2

Advanced clerical and service
1 214
4.6
458
1.0

Intermediate clerical and service
6 677
25.1
2 310
5.1

Intermediate product and transport
536
2.0
150
0.3

Elementary clerical, sales, service
2 106
7.9
1 038
2.3

Labourers
607
2.3
262
0.6

Total workforce
26 578
100.0
45 394
100.0

Not in workforce
15 182

18 326


Not in employment
12 598

350


Not stated
25 546

29 872


Total
79 904

93 942


Source: Hugo, 2002 (citing unpublished data supplied by DIMIA)
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Specific figures, including skill breakdown and with country of origin, are also provided for specific groups of interest for mode 4.  
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In 1999-2000, a total of 35 006 temporary resident business visas were granted, an increase of 5.5% over 1998-99. Breakdown of professions was: professionals 43%; associate professionals 24%; managers/administrators 24%; trades and related workers 4%; other 5%.  Of these, the top 5 occupations were: computing professionals 12.6%; self-employed 10.4%; general managers 8.3%; accountants 5.2% and chefs 4.4%.  Main countries of origin were: United Kingdom 23%; United States 10%; India 8%; South Africa 7%; Japan 6%; China 4%; Canada 3%, Ireland 3%, Indonesia 3% and France 2% [Hugo, 2001].

47 MACROBUTTON NUMBERING .

In 1999-2000 2 515 medical practitioner visas were issued to 1 419 applicants and 1096 dependents.  Main countries of origin were: South Africa 19%; Indonesia 15%, United Kingdom 14%, China 8%; Singapore 6%; Hong Kong China 3%; Chinese Taipei 3%; United States 3%; Malaysia 2% and Germany 2% [Hugo 2001].  1 700 educational visas were issued in 1999-2000 [Hugo 2001].
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In 1999-2000, 3 937 independent executive visas were granted.  Main countries of origin were: South Africa 19%; Indonesia 15%; United Kingdom 14%; China 8%; Singapore 6%; Hong Kong China 3%; Chinese Taipei 3%; United States 3%; Malaysia 3% and Germany 3% [Hugo 2001].
ANNEX II: AUSTRALIA'S GATS COMMITMENTS

Australia has made horizontal commitments on mode 4, which are reproduced below: 

Limitations on Market access
Limitations on national treatment

(4)
Unbound except for measures concerning the entry and temporary stay of natural persons in the following categories:
(4) Unbound except for measures concerning the categories of natural persons referred in the market access column.


(a)
Executives and senior managers, as intra-corporate transferees, for periods of initial stay up to four years. Executives and senior managers being natural persons who are employees of a company operating in Australia, and who will be responsible for the entire or a substantial part of that company's operations in Australia, receiving general supervision or direction principally from higher level executives, the board of directors or stockholders of the business, including directing the company or a department or subdivision of it; supervising and controlling the work of other supervisory, professional or managerial employees; and having the authority to establish goals and policies of the department or subdivision of the company.


b)
Independent executives, without requiring compliance with labour market tests, for periods of initial stay up to a maximum of two years. Independent executives being natural persons who meet the criteria of executives and senior managers who intend, or are responsible for the establishment in Australia, of a new business of a service supplier with its head of operations in the territory of another Member and which has no other representative, branch or subsidiary in Australia.


c)
Service sellers, as business visitors, without requiring compliance with labour market tests, for periods of initial stay of up to six months.


 


Service sellers being natural persons not based in Australia who are (sales) representatives of a service supplier and are seeking temporary entry for the purpose of negotiating for the sale of services or entering into agreements to sell services for that service supplier, where those representatives will not be engaged in making direct sales to the general public or in supplying services themselves. Applicants for business visitor visas are natural persons seeking to travel to Australia for business purposes and not intending to engage in work that might otherwise be carried out by an Australian citizen or permanent resident. This requirement will be satisfied where the service seller's remuneration and financial support for the duration of the visit are derived entirely from sources outside Australia
. 

This requirement would also normally be regarded as being satisfied in cases where the person seeking a business visit visa had won a contract to provide a service in Australia.


d)
Specialists, subject to individual compliance to labour market testing, for periods of initial stay up to a maximum of two years with provision of extension provided the total stay does not exceed four years.  Specialists, being natural persons with trade, technical or professional skills who are responsible for or employed in a particular aspect of a company's operations in Australia.  Skills are assessed in terms of the applicant's employment experience, qualifications and suitability for the position. Labour market testing is not required for (i) natural persons who have specialised knowledge at an advanced level of a proprietary nature of the company's operations and have been employed by the company for a period of not less than two years and (ii) if the position in question is within a labour agreement in force at the time of application. A labour agreement is an agreement between the Australian Government, employers or industry organizations and unions for the entry of specialists from overseas.



The above commitments do not apply in cases of labour/management dispute
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� 	Throughout this paper, "Australian" refers to both citizens and permanent residents unless otherwise specified.


� 	Skilled Labour: Gains and Losses, Bob Birrell, July 2001.


� 	The United Kingdom, the Netherlands, Canada, the Republic of Ireland, Japan, the Republic of Korea, Germany, Malta, Hong Kong China, Sweden, Denmark and Norway.


� 	Travellers holding the following passports are eligible for ETAs: Andorra, Austria, Belgium, Brunei, Canada, Denmark, Finland, France, Germany, Greece, Hong Kong China, Iceland, Ireland, Italy, Japan, Liechtenstein, Luxembourg, Malaysia, Malta, Monaco, Netherlands, Norway, Portugal, Republic of Korea, Singapore, Spain, Sweden, Switzerland, United Kingdom, United States, Vatican City.


� 	Participating APEC economies are: Australia, Brunei Darussalam, Chile, Chinese Taipei, Hong Kong China, Korea, Malaysia, New Zealand, Peru, the Philippines and Thailand.


� 	These include Finland, Italy, Malta, the Netherlands, Sweden and United Kingdom.


�	DIMIA may require sponsors to provide monitoring information and may conduct site visits. 


� 	Positions not meeting the skill or salary threshold but for which there might be a shortage might be addressed under Labour Agreements.


� 	These include: Generalist and Specialist Managers; Science, Building and Engineering Professionals and Related Associate Professionals; Business and Information, Health, Education and Social, Arts and Miscellaneous Professionals; Business and Administration, Health and Welfare and other Associate Professionals; Managing Supervisors (Sales and Service); Mechanical and Fabrication Engineering, Automotive, Electrical and Electronic, Construction and Food Tradespersons; Skilled Agricultural and Horticultural workers; other Tradespersons and Related workers.  These categories are broken down into further, more detailed occupations.


� 	This was in recognition of the fact that such visa holders were legitimately on business and needed more time to be eligible to apply for permanent residence.  Independent Executive entrants who have started businesses in Australia often later apply for permanent residence on the basis of that business under the Established Business in Australia (EBA) or Regional Established Business in Australia (REBA) categories.  The DIMIA website notes that such applications are welcome, but that permanent residence is not automatic.


� 	Excluding Hong Kong China and Chinese Taipei
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