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(Note:  Although generally factual, this presentation is partly based on my personal opinion, as it is taken from a book chapter I wrote several years ago.
)

The Disciplines on Domestic Regulation in the Accountancy Sector, after agreement had been reached within the Working Party on Professional Services (WPPS), were adopted by the Council for Trade in Services on 14 December, and subsequently issued as WTO document S/L/64, dated 17 December 1998.  The disciplines are rather concise, comprising only twenty-six paragraphs in four pages (six pages with the appendix).  They are divided into eight sections, i.e.:  Objectives, General Provisions, Transparency (five measures), Licensing Requirements (six measures), Licensing Procedures (five measures), Qualification Requirements (three measures), Qualification Procedures (three measures) and Technical Standards (two measures).


Article VI:4 makes no mention of legal form in regard to the regulatory disciplines which are to be developed.  To address the legal form issue, Members requested an options paper by Secretariat.  The alternatives initially presented were a GATS Annex or a 'reference paper' (as used in the telecommunications negotiations) to be inscribed in the additional commitments column of Members' schedules.  A third option, consisting of adopting the accountancy disciplines by means of a Decision by the Council for Trade in Services was also suggested in an informal proposal.  In discussing the legal form issue, Members initially stated a preference for a GATS Annex.  However, discussions of the difficulties related to procedures for ratification by national legislatures led Members to shift their preferences.  For several months, Members subsequently were undecided between the reference paper and Council Decision options (the compromise they achieved is detailed below).


The main achievements of the accountancy disciplines, relative to the current Article VI:4 provisions, are found in paragraphs one, two, five, and six.  Paragraph one, for example, confirms that that Article VI disciplines are separate and distinct from measures under Articles XVI and XVII. Paragraph two is the most important element of the disciplines, as it mandates a 'necessity test' for all applicable regulatory measures, i.e. the requirement that regulatory measures shall not be more trade-restrictive than necessary to fulfil a specified legitimate objective.  Examples of such legitimate objectives mentioned in the disciplines are the protection of consumers (including all users of accounting services and the public generally),  the quality of the service, professional competence and the integrity of the profession.  In paragraph five, Members are required to explain upon request the specific objectives intended by their accountancy regulations. Finally, in paragraph six, Members are asked to provide an opportunity for trading partners to comment upon proposed accountancy regulations, and to give consideration to such comments. 


The Decision of the Council for Trade in Services adopting the accountancy disciplines was issued as WTO document S/L/63, dated 15 December 1998.  As a response to the situation mentioned above about legal form, the Decision is composed of three elements.  The first element is a statement that the disciplines have been adopted by the Council, and the specification that they are applicable to Members who have scheduled specific commitments on accountancy. 

The second element of the Council Decision is the statement that Members will continue their work on domestic regulation, aiming to develop general disciplines for professional services while retaining the possibility to develop additional sectoral disciplines.  Before the end of the new round of services negotiations, which commenced in January 2000, all the disciplines developed by the WPPS are to be integrated into the GATS and will then become legally binding.  Consequently, the accountancy disciplines did not have immediate legal effect.  

The final element is a 'standstill provision', effective immediately, under which all WTO Members, including those without GATS commitments in the accountancy sector, have agreed, consistent with their existing legislation, not to take new measures which would be in violation of the accountancy disciplines.

Analysis


At first glance, it may appear that the current disciplines have largely failed to address many of the main trade barriers in accountancy (and by implication professional services in general), e.g. local accreditation requirements for the ownership and management of firms.  Under the disciplines for licensing requirements, for example, no mention is made of this issue.  Upon closer examination, however, it will be seen that such requirements must first satisfy the strict criteria of paragraph two, i.e. that measures must not be more trade-restrictive than necessary to fulfil a legitimate objective. Under paragraph five, Members must respond to requests to explain the specific objectives intended by their regulations.  Although more precise disciplines might be preferable, and are likely to be considered in the future, these two existing disciplines do provide a starting-point for requiring Members to re-evaluate measures that are viewed by trading partners as overly restrictive.


While the accountancy disciplines in their current form are quite simple, they do address the most fundamental means by which trade in accountancy (or other professional services) could be obstructed.  In this regard, they serve as an indicator to other services sectors that the WTO is at some point likely to address their regulatory barriers as well.  The disciplines are also well-suited to serve as the foundation for the subsequent development of horizontally applicable disciplines for professional services as a whole (or even for trade in services in general), as well for the development of more specific sectoral measures.    


Regarding the legal form of the accountancy disciplines, the use of a Council Decision, while disappointing in that it lacked immediate legal enforceability, was nonetheless probably the best approach, considering that most Members stated that their ultimate preference is the creation of a GATS annex.  
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