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The Appellate Body has noted "the existence of important common elements

throughout Article 6", which "reveal the interlinkages that exist among the paragraphs

of this provision".181 The "main and overarching obligation" is set forth in the first

sentence of Article 6.1, according to which Members shall ensure that their measures

are "adapted" to the SPS characteristics of the areas from which the products at issue

originate and to which they are destined. The remainder of Article 6 "elaborates" on

aspects of that obligation and sets forth "the respective duties that apply to importing

and exporting Members in this connection". Appellate Body Report, India – Agricultural

Products, para. 5.141.

The second sentence of Article 6.1 indicates that “a Member must evaluate all the

evidence relevant to "assessing" the SPS characteristics of an area. This assessment, in

turn, provides the basis, and therefore constitutes a prerequisite, for the adaptation of

that Member's measures to such SPS characteristics pursuant to the first sentence of

Article 6.1.” Appellate Body Report, Russia – Pigs (EU), para. 5.59.

While "there is no explicit conditional language linking Article 6.1 and Article 6.3", all the

provisions composing Article 6 "need to be read together“, as they are all "linked to, and

interact with, the overarching obligation to ensure that a Member's SPS measures are

adapted to the SPS characteristics of the relevant areas". Appellate Body Report, India –

Agricultural Products, para. 5.144.
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Article 6.3 does not address the obligations of the importing Member in the context of

this process. Rather, the obligations on the importing Member in connection with the

process of adapting measures to regional SPS characteristics are set forth in Articles 6.1

and 6.2. Appellate Body Report, Russia –Pigs (EU), paras. 5.70-5.71.
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Appellate Body Report, Russia – Pigs (EU), para. 5.126 “we attach significance to the fact

that Article 6.3 envisages that the exporting Member may make the claim that areas

within its territory are pest- or disease-free or of low pest or disease prevalence. Taking

into account the ongoing nature of the obligation to adapt SPS measures to regional

conditions, we consider that Article 6.2 requires the importing Member to provide an

effective opportunity for the exporting Member to make the claim, addressed to the

importing Member, that areas within its territory are pest- or disease-free or of low pest

or disease prevalence, by maintaining a practice of, or a process for, receiving such a

claim by an exporting Member affected by a specific SPS measure. Accordingly, we see

Article 6.2 not as an obligation to acknowledge the concept of regionalization as an

abstract idea; rather, we see it as an obligation to render operational the concepts of

pest- or disease-free areas and areas of low pest or disease prevalence.”
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As part of the overarching obligation to ensure adaptation of measures, when the level

of pest or disease prevalence is relevant, a Member must, pursuant to the second

sentence of Article 6.2 “as part of its assessment of the SPS characteristics of the

relevant area, make a "determination" as to the pest or disease status of that area,

based on factors such as those listed in the second sentence of Article 6.2.” Appellate

Body Report, Russia – Pigs (EU), para. 5.60.

The Appellate Body concluded that, “[g]iven the interlinkages between the various

provisions of Article 6, an analysis of whether the evidence is "necessary" may be

informed by what the second sentences of Articles 6.1 and 6.2 require for an

assessment of the SPS characteristics of the relevant area. Moreover, an importing

Member will usually design its SPS measures, as well as the modalities of their

adaptation to regional SPS characteristics, on the basis of its ALOP.” Appellate Body

Report, Russia – Pigs (EU), para. 5.65.

See also Panel Report, US – Animals, finding that the second sentence of Article 6.2

provides a non-exhaustive list of factors that the importing Member shall consider in

reaching a conclusion concerning the disease status of an area. Panel Report, US –

Animals, para. 7.660.

The Panel in Russia – Pigs (EU) concluded that one must read Article 6.3 in the context

of paragraph 6 of Annex A and thus an exporting Member seeking to objectively

demonstrate the existence of a disease-free area has to objectively demonstrate that

the pertinent disease does not occur in the relevant area (i.e. all of a country, part of a

country, or all or parts of several countries.) Panel Report, Russia – Pigs (EU), para.

7.399.

The Appellate Body clarified that “panel's review of compliance by the exporting

Member with Article 6.3 must be limited to assessing whether the evidence provided by

the exporting Member to the importing Member is of a nature, quantity, and quality

sufficient to enable the importing Member's authorities ultimately to make a

determination as to the pest or disease status of the relevant areas within the exporting

Member's territory.” Appellate Body Report, Russia – Pigs (EU), para. 5.66. 9
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"even in the absence of such objective demonstration by an exporting Member, a

Member may still be found to have failed to ensure that an SPS measure is adapted to

regional conditions within the meaning of Article 6.1 in a situation where, for example,

the concept of pest- and disease-free areas is relevant, but such Member's regulatory

regime precludes the recognition of such concept.“ Appellate Body Report, India –

Agricultural Products, para. 5.157.

Panel Report, US – Animals, para. 7.654 “Accordingly, we consider that, by its own

terms, Article 6.1 has a broader scope of application than Articles 6.2 and 6.3, in that it

covers not only pest- or disease-free areas or areas of low pest or disease prevalence,

but indeed all potential SPS characteristics of areas that may warrant the "adaptation"

of an SPS measure.”

Appellate Body Report, Russia – Pigs (EU), para. 5.98 “One such situation is, for instance,

where "the concept of pest- and disease-free areas is relevant, but a Member's

regulatory regime precludes the recognition of such concept." Second, pest- or disease-

free areas and areas of low pest or disease prevalence "are only a subset of the SPS

characteristics that may call for the adaptation of an SPS measure pursuant to the first

sentence of Article 6.1". Third, under certain circumstances, the adaptation of a

measure to regional SPS characteristics "may be accomplished by taking into account

relevant criteria and guidelines developed by [the relevant international] organizations,

if any". Finally, the Appellate Body recalled that "the overarching requirement under

Article 6.1 to ensure the adaptation of SPS measures is an ongoing obligation that

applies upon adoption of an SPS measure as well as thereafter." The Appellate Body

concluded that all of these considerations reinforce that a Member may be found to

have acted inconsistently with the obligation under the first sentence of Article 6.1 even

in the absence of the exporting Member providing the necessary evidence for an
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objective demonstration under Article 6.3.” (internal citations omitted)
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“the time that may be taken by the importing Member for its evaluation of evidence

concerning the pest or disease status of the relevant areas is not left to that Member's

unfettered discretion. In fact, we note that Annex C(1)(a) to the SPS Agreement requires

Members to "ensure, with respect to any procedure to check and ensure the fulfilment

of [SPS] measures, that … such procedures are undertaken and completed without

undue delay".245 This obligation to proceed without undue delay helps shed light on

the appropriateness of the period of time that the importing Member enjoys to evaluate

the relevant evidence concerning the pest or disease status of a given area in the

context of its assessment and determination pursuant to the second sentences of

Articles 6.1 and 6.2, and adapt its measures to the SPS characteristics of the relevant

areas pursuant to the first sentence of Article 6.1.” Appellate Body Report, Russia – Pigs

(EU), para. 5.81.

See also, Panel Report, US – Animals, paras. 7.65-7.70 finding that a procedure to

determine the disease status of a region is a control, inspection and approval procedure

within the meaning of Article 8 and Annex C.

The Appellate Body noted that “certain parallels exist between the assessment of the

SPS characteristics of an area and the assessment of risks pursuant to Articles 5.1

through 5.3 of the SPS Agreement. In particular, Article 5.2 requires Members

conducting a risk assessment to take into account, inter alia, the "prevalence of specific

diseases or pests" and the "existence of pest- or disease-free areas". In light of these

parallels, we consider that the assessment of the SPS characteristics of an area within

the meaning of the second sentence of Article 6.1 may be conducted as part of a

Member's risk assessment pursuant to Articles 5.1 through 5.3.” Appellate Body Report,

Russia – Pigs (EU), para. 5.59. See also Panel Report, US – Animals, para. 7.644.
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See Panel Report, US – Animals, paras. 7.650-7.651

“The United States argues that an exporting Member's claim that an area within its

territory is pest- or disease-free or of low pest or disease prevalence under Article 6.3

triggers the application of Article 5.7. In such a situation, according to the United States,

the importing Member is allowed to maintain a provisional measure vis-à-vis the area

concerned for the time reasonably necessary to evaluate the exporting Member's claim.

The implication of the United States' argument is that, so long as a measure falls within

the scope of Article 5.7, they would not be inconsistent with Article 6.1 and 6.2. In our

view, an exporting Member's claim under Article 6.3 may, in certain circumstances, give

rise to a situation whereby the importing Member does not have enough information to

conduct a risk assessment taking into account whether the area subject to the claim is

pest- or disease-free or of low pest or disease prevalence. This might be the case, for

example, where the exporting Member does not provide the scientific information

necessary to substantiate its assertion. In such instances, if the other three

requirements of Article 5.7 are also satisfied, then the measure governing the imports

subject to the claim under Article 6.3 would fall within the scope of Article 5.7. In that

situation, a panel may have to determine whether the qualified exemption in Article 5.7

extends to the obligations in Articles 6.1 and 6.2. However, as noted in section 7.5.2.4

above, we have found that the United States' measures do not fall within the scope of

Article 5.7 and do not benefit from the qualified exemption therein. Therefore, we do

not need to address the United States‘ arguments with respect to the relationship

between Articles 6.3 and 5.7.” (internal citations omitted)
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