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IV. trade policies by sector

(1) Overview

1. Since its last Review in 2000, Brazil has continued to promote greater competition and efficiency within sectors, notably in services.  At the same time, it has maintained a tariff structure that protects a number of manufacturing activities while implicitly taxing agriculture and mining.  Nevertheless, Brazil's rich natural endowments have helped make it one of the world's largest producers and exporters of several agricultural and mineral products.
2. Brazil is one of only a handful of countries where output could grow by expanding both the intensive and extensive margins of production.  Assistance to agriculture appears modest and, like in earlier years, mainly takes the form of minimum-price supports and rural credit at preferential rates.  These are complemented by marketing schemes, and increasingly market-oriented price and stabilization mechanisms.  Most agricultural support schemes target low-income farmers and small producers.  As a large exporter of agricultural products, Brazil has much to gain from the reduction of distortions in world markets and has been actively engaged in WTO negotiations over the years, calling for the reduction of all trade-distorting domestic support measures on a product-specific basis. 
3. Brazil possesses vast mineral and forestry resources, and is a major supplier of related products to world markets.  Mineral exports, in particular, have been an important source of economic growth during the period under review (see Chapter I).  State participation in mining and forestry is minor but, although falling, remains significant in the hydrocarbons subsector.  Certain policies are in place to favour domestic suppliers of hydrocarbons.  The alcohol fuel industry has been largely liberalized but alcohol fuel stocks are financed by the Government for energy security reasons.  A crisis in the electricity subsector during the second half of 2001, led to major policy changes to ensure the supply of electricity, and to promote affordable tariffs and universal service programmes.

4. The manufacturing sector is highly diversified and has been one of the most dynamic areas of the economy.  Brazil's industrial policy now emphasizes expanding the volume of exports.  As in the past, specific support programmes, particularly financing, have benefited the automobile, shipbuilding, and aircraft industries.  Protection through higher-than-average tariffs is provided to beverages, transport equipment, clothing and footwear activities.  While some industries have sought contingency protection against import competition, for example chemicals, toys, and textiles and clothing, others have become world-class manufacturers of products, for example motor vehicles, aircraft, and certain electronic products and machinery and equipment.

5. Brazil has continued to liberalize its services sector, which in turn has promoted efficiency gains.  Liberalization has been particularly noticeable in telecommunications, financial services, and port and airport services.  The State is still an important supplier of banking and insurance services, but private participation, including foreign, has increased in these and other areas.  However, foreign ownership restrictions remain in air transport services, and cabotage restrictions apply to both maritime and air transport.  Moreover, the State may establish limits on foreign investment in telecommunications and financial services.

6. Efforts have been undertaken to enhance the effectiveness of supervision in financial services.  However, the cost of credit remains very high.  This represents a major hindrance to the development of other sectors and explains the many instances of targeted assistance in Brazil.  In this respect, continuing to take steps to remove distortions and promote greater competition and efficiency in the financial sector would be important to reduce the need for state intervention, and promote greater policy neutrality across sectors.
(2) Agriculture

(i) Market developments

7. The share of agriculture (including fishery and forestry but excluding processing activities) in GDP was 8.8% in 2002, down from to 8.2% in 1998;  however, preliminary figures for 2003 show that agriculture accounted for some 9.6% of GDP.  The 2003 result reflects increased volumes and prices for some important crops, such as soybeans and sugar, as well as increased productivity levels.  Real value added in agriculture increased by 25% over the 1997-02 period.  Including processing activities, agriculture accounted for some 12.5% of GDP in 2002.  After performing poorly in 1997-98, production of most agricultural products regained impetus in 1999, and although subject to variations, the production levels of some of the main crops in 2003-04 were some 50% higher than in 1997-98.  There were some 12.5 million people employed in agriculture in 2002, some 18.8% of total employment, down from 13.3 million in 1998.  Another 1.5 million people are employed in agri-industrial activities.
 

8. Brazil is a major exporter of agricultural and food products, which accounted for about 42% of the country's exports in 2003, totalling US$30.6 billion.  In value terms, soybeans are the largest export, followed by wood and wood-derived products, meat, leather, sugar, and coffee.  Exports of both coffee and sugar have shown a general upward trend, especially sugar exports.  Exports of meat, which accounts for some 40% of the agricultural GDP, have been very dynamic in the past few years, quadrupling in terms of volume and more than doubling in terms of value between 1997 and 2003.  Exports of soy also showed particularly impetus in that period.  The major destinations for Brazil's agricultural exports are Japan, the EU, and the United States.
  Brazil remains the world's largest exporter of coffee, sugar, tobacco, soybeans, and orange juice.  Agricultural imports account for some 9.9% of total imports (US$4.8 billion in 2003);  wheat is the single most important import commodity.  

9. The generally good export performance reflects mainly rising export volumes, since exported values have risen by considerably less, partly reflecting a general decline in the prices of most commodities exported in U.S. dollar terms.  The price decline has been substantial for coffee (70% between 1997 and 2003) and, to a lesser extent, for sugar (40%).
10. A recent study shows that agricultural market liberalization in the context of the DDA would lead to significant production expansion in Brazil, stemming partly from substantial price increases in meat and dairy products.  The same study estimates that soy bean prices would increase by 3.1% and Brazilian soybean oil exports by 11%.
  Studies prepared in the context of the FTAA negotiations show that Brazilian agriculture products face the highest average tariff (over 30%) in the Western Hemisphere and thus has much to gain from trade liberalization.

(ii) Policy objectives and administration

(a) Policy formulation and institutions responsible

11. The Ministry of Agriculture, Livestock and Food Supply (MAPA) is responsible for the formulation and implementation of agricultural policy.  It is mandated to integrate market, technological, organizational, and environmental considerations, to take into account consumer interests, food security, growth, and employment creation, and reduce social inequalities.  The Secretariat of Agricultural Policy (SPA) at the MAPA is in charge of agricultural trade policy issues, including in the WTO.  The SPA is responsible for notifications in the WTO, and for coordinating the Agriculture Working Subgroup in MERCOSUR.  It also advises the CAMEX on trade policy issues linked to agriculture.  The SPA acts as the Executive Secretary of the Chamber of International Agricultural Negotiations, a forum for presentation and discussion of positions in international negotiations on agriculture, with participants both from the private and public sectors.  
12. The National Food Supply Company (CONAB), a state trading company linked to the MAPA and functioning since 1991, is in charge of implementing certain agricultural policies as well as storage policies.
  The CONAB does not generally export or import, but may undertake import activities under exceptional circumstances, by decision of the MAPA.  However, the authorities note that the CONAB has not engaged in import activities since Brazil's last Review in 2000.  The CONAB manages the Policy of Guaranteed Minimum Prices (PGPM), the PEP, the programme of Option Contracts, and the programme of "open sales", geared at small farmers (see below).  The CONAB is responsible for the storage of the donations made through the "Zero Hunger" project, of the Ministry of Social Development (MSD).  The CONAB also participates in the Programme to Strengthen Household Agriculture (PRONAF), through direct and advance purchases and contract guarantees.

13. The Ministry of Agrarian Development (MDA) is responsible for policies aiming at sustainable rural development by means of land reform and household agriculture The MDA plays a significant role in fighting rural poverty in the country , mainly through the Zero Hunger Programme.  The MDA also aims to promote domestic food production and enhance food security.  The Brazilian Institute of Colonization and Agrarian Reform (INCRA), an independent body linked to the MDA, is in charge of implementing Brazil’s National Land Reform Plan (PNRA).  In 2003, a Second National Land-Tenure Reform Plan was launched, setting a goal of providing access to agricultural land to 530,000 families by end 2006.
  The PNRA provides for new settlements, the recovery of existing settlements, land regulation, and technical education and assistance to producers.
(b) Policy objectives

14. Brazil's agricultural policy has traditionally been centred around creating financing mechanisms for farmers, originally with a large degree of state intervention.  Since 1995, however, agricultural policy has been geared towards reducing Government participation, so as to leave more room for the private sector to undertake these financing activities.
  Although the Government expects the private sector to increase its provision of credit and insurance, it is still willing to assume and cover part of the risks involved.  The rural credit programmes continue to be the main financing instrument.  The authorities note that Government involvement in the provision of credit and insurance is limited and targeted, with specific goals like supporting small farms, product acquisition for food programmes, etc.  Also, the Government continues to provide marketing support and assume part of the risks in non-credit activities in the sector.

15. As a large producer of agricultural products, Brazil, has been actively engaged in WTO negotiations on agriculture over the years.  In the Cancun Ministerial Meeting in 2003, Brazil, together with other WTO Members, put forward a framework proposal for agricultural reform.

16. Brazil requested consultations with the United States in September 2002, with respect to measures it considered by Brazil to be prohibited, and actionable subsidies provided to U.S. producers, users and/or exporters of upland cotton, as well as legislation and regulations in this regard.
  Brazil also requested consultations with the European Communities with regard to the common organization of the EC markets for sugar.
  Both cases are ongoing (as at August 2004), awaiting Panel reports.
(iii) Policy instruments

(a) Tariffs and other taxes

17. The average nominal MFN tariff for agriculture (WTO definition) was 10.2% in 2004, compared with an overall average tariff of 10.4%.  Brazil is one of the few WTO Members for which the average tariff applied on agricultural products is lower than that applied on industrial goods.  Some agricultural subsectors, such as dairy products, sugar, beverages and spirits and vinegar, and tobacco and manufactured tobacco products, benefit from higher than average protection.  These subsectors also bear the highest percentage of tariffs above 20%.
  By contrast, grains are subject to a relatively lower average rate of protection (6.6%).
18. In the Uruguay Round, Brazil bound all its tariff lines.  Bindings for agricultural goods range from 0% to 55%.  For some 167 agricultural items the base rate was lower than the final bound rate.  In 1996 Brazil notified WTO Members of its intention to withdraw its tariff quota for wheat, which it had never open.  MFN tariff quotas of 10,000 tonnes may apply to pears and apples but these have not opened since 1998 because the MFN tariff is lower than the in-quota tariff rate of 15%.  Preferential tariff quotas are applied under the Agreement with Mexico, and the Economic Complementarity Agreement between MERCOSUR and Chile.

19. Brazilian legislation establishes that like other exports, agricultural exports, with some exceptions, are subject to a tax of 30%, which can be reduced (to zero) or increased to up to 150% by the CAMEX (Chapter III(3)(ii)).  Exports of coffee, sugar, alcohol, and related products are legally exempt from the tax.  However, the only products for which the tax is applied on exports to all countries are leather (NCM 4104.11 and 4104.19) at a rate of 7%, and cashew nuts over a 10,000 ton quota at a rate of 30% (Table III.7).  Exports to Paraguay and Uruguay of tobacco and its substitutes (NCM 2401 and 2403) are subject to a 150% export tax;  the same tax applies to cigars exported to South and Central American and Caribbean countries.  The authorities note that these high tariffs are imposed to prevent tax circumvention, while the taxes on leather and cashew nuts are aimed at ensuring supply for the domestic industry.
(b) Domestic support measures
20. Support measures to agriculture include credit at preferential conditions, price support and stabilization mechanisms and, more recently, mechanisms such as option contracts (Table IV.1)

Table IV.1
Main agricultural support measures and programmes
(R$ million)

	Programme
	Description
	Amount
(latest year available)

	Rural Credit
	Financing of agricultural activities at rates controlled and fixed by the Government. 
	22,443 (2002)

	BNDES/FINAME Credit Line
	Credit for acquisition and maintenance of machinery and equipment, irrigation systems and refrigeration equipment, and cattle raising.
	2,310 (2002)

	Special BNDES Credit Lines
	Financing of specific agricultural activities at preferential conditions
	4,000 (2002)a

	Programme to Strengthen Family Farming (PRONAF)
	Support for family farming, artisan fisheries, aquaculture, livestock, and extraction of rubber in the Amazon region
	1,699 (2001)

	Policy of Guaranteed Minimum Prices (PGPM)
	Price support mechanism
	396 (2003)b

	Option Contracts
	Price stabilization mechanism
	28.3 (2003)

	Premium for Product Outflow (PEP)
	Guaranteed reference prices
	


a
Budgeted.

b
Net cost to the Treasury.

Source:
Information provided by the Brazilian authorities.

21. Brazil notified to WTO Members that during 1999-01 it did not grant export subsidies to agricultural products.
  In previous notifications, Brazil stated that no exports subsidies to agricultural products were granted for the 1995-98 period.

22. The last WTO notification made by Brazil with respect to internal support measures covered the 1997-98 period (as of March 2004).  The Aggregate Measure of Support (AMS) notified was US$82.9 million, compared with a committed level of US$996.8 million.  Most of the AMS notified corresponded to minimum support prices under the Policy of Guaranteed Minimum Prices (PGPM) and the Premium per Output Flow (PEP) programme.  Direct payments for sugar, and production and marketing credit for a number of products notified are below de minimis levels.
  Brazil also notified production (rural) credit, as well as funds for investment credits for US$157.1 million, and US$215.7 million, respectively, as "measures exempt from the reduction commitment, special and differential treatment, development programmes".

Rural credit programmes

23. Domestic support through the provision of rural credit continues to be important.  Credit policy is implemented by the National System of Rural Credit (SNCR), which channels funds to farmers from both public and private sources.  Rates are controlled and fixed by the Government.  There are several different sources for the rural credit:  25% of banks' demand deposits (see below), rural savings, the Workers Support Fund (FAT), and the BNDES.  For funds stemming from rural savings, the Workers Support Fund (FAT) and the BNDES, the equalization principle may be applied, covering the difference between market interest rates and those for granting the credit.  The authorities note that the equalization system is used only by small farmers, in reduced amounts.  The SNCR finances working capital, as well as providing production and marketing credits.  The National Monetary Council (CMN) issues regulations for the SNCR each harvest year.  Agricultural credit regulations are contained in the Central Bank's Agricultural Credit Manual (MCR 3-2).  The most recent modifications were contained in Resolution CMN No. 3,083 of 25 June 2003, which mandates that up to 20% of all rural credit financed from demand deposits must be directed to credits of R$60,000 or less.

24. Up to the mid 1980s, official credit covered practically all the financing needs of the agriculture sector.  A strategy to restructure the SNCR was put in place in the mid 1990s, based on the securitization of agricultural debt, ending the indexation of financial costs, and promoting private financing.  Agricultural debt was refinanced, at preferential conditions, to reduce farmers' risk as borrowers.  The amount of refinanced debt was estimated at R$7 billion.
  Subsequently, the Government introduced new debt refinancing schemes:  the Special Programme of Asset Quality Improvement (PESA) allowed the renegotiation of debts exceeding R$200,000, for 20 years, at interest rates of 8% to 10%.
  In November 1999 interest rates were reduced by two percentage points, and cooperatives were included in the refinancing programme.  Out of 1,400 cooperatives, 439 benefited from the programme, for some R$2 billion.

25. Law No. 10,696, of 2 July 2003 and Resolution CMN No. 3,163 of 15 January 2004 introduced new regulations for the restructuring of agricultural debt.
  Debtors under the Special Credit Programme for Agrarian Reform (PROCERA) may refinance their debt for up to 18 years, at an annual interest rate of 1.15% (3% for debts contracted before 2000);  debtors who are up-to-date with their payments or who have refinanced them before 31 May 2004 may benefit from the scheme and receive a 70% or 90% "performance" bonus (discount) for payments made on time.  For debtors under other rural credit operations, renegotiation of debt was limited to up to R$35,000 per farmer.  The repayment period is ten years for investment credits and four for expenditure credits, and the interest rates applied are 3% and 4%, respectively.  A performance bonus of 20%, 30% or 70% may be granted, according to location.

26. As a result of the SNCR's increasing reliance on interest rate controls rather than direct provision of credit, private financing in agricultural credit has increased significantly.  For example, for the 2001/02 harvest, the SNCR provided just 32.6% of the financing needs;  the rest was covered by own resources (large organizations) or private credit.  The Treasury, which financed 28.2% of total credit in 1996, financed less than 1% in 2001.  Total outlays (private and public) for rural credit were R$22.4 billion in 2002, which represents a nominal increase of 25% over the previous year (some 12.5% in real terms) and about twice the level granted in 1998 (Table IV.2).
  Of this total, 60.4% was for production, mostly at fixed interest rates;  18.9% was for investment, also mostly at fixed interest rates;  and some 17.9% was for marketing, generally at market rates;  in the case of the so-called free resources, which are lent at market rates, the loan destination does not determine the rate.  Credit allocation has been concentrated in the south and south-east regions, which accounted for over 70% of credit allocated in 2003, corresponding roughly to their share in agricultural production.

Table IV.2
Rural credit 1994-02
(R$ million)

	Year
	Production
	Investments
	Marketing
	Total

	1994
	4,677.9
	1,633.4
	2,610.4
	8,921.7

	1995
	4,015.9
	1,405.4
	1,060.3
	6,481.6

	1996
	4,396.5
	1,508.5
	388.2
	6,293.2

	1997
	6,944.5
	2,005.6
	889.4
	9,839.5

	1998
	7,460.6
	2,154.0
	1,519.2
	11,133.8

	1999
	7,989.3
	2,024.6
	1,771.2
	11,786.1

	2000
	8,918.8
	2,334.9
	2,525.8
	13,779.5

	2001
	9,596.1
	3,710.4
	3,635.6
	17,942.1

	2002
	13,574.3
	4,250.3
	4,018.7
	22,443.3


Source:
CONAB.

General Credit Lines

27. General credit lines for the agriculture sector are financed either through resources of the financial system, the Treasury or the BNDES.  Despite the increased reliance on private credit, the Government continues to implement support programmes for agriculture in the form of preferential credit lines to finance production, investment, and marketing, through financial institutions.  Interest rates are fixed at a preferential rate.  Similarly, support is granted through government-controlled and fixed interest rates and through equalization schemes, when credit is provided by the private sector.
28. Brazilian legislation mandates banks and other financial institutions to assign 25% of resources (mandatory resources) from demand deposits for rural credit operations, at pre-established conditions.  However, financial institutions may also offer credit to farmers outside these limits, at market conditions, from resources obtained domestically or abroad, as well as with resources from the Workers Support Fund (FAT).  Special provisions apply for funds from rural savings schemes maintained by the Banco do Brasil, Banco da Amazônia, Banco do Nordeste, and by cooperative banks.
  These institutions must assign 50% of resources from rural savings to rural credits as from 1 September 2004, and increase this percentage gradually to 65% as from 1 September 2007.
  For the Banco do Brasil, a specific limit of R$5 billion was established for this type of credit for 2003/04.

29. Credit may be granted for production, investment or marketing to farmers and cooperatives, or persons engaged in production or insemination research, fishing, or in activities providing certain services to farmers.  Beneficiaries must reside in Brazil.  Credits financed through these "mandatory resources" schemes are granted at an effective annual interest rate of 8.75%, for up to two years for expenditure, up to 12 years for investment, and up to 240 days for marketing.  Repayment schedules vary according to the product and are generally linked to the crop's harvest period, with a maximum of 90 days after the harvest takes place.  Credit limits vary according to the crop or type of operation (sometimes also according to the region), with maximum amounts ranging from R$60,000 to R$500,000 (only for cotton).
  Producers may obtain credit for more than one product, provided the limits per product are observed.  

30. The BNDES has two general credit lines for investment in the agriculture sector:  the BNDES/FINAME Special Agricultural Credit (Resolution CMN No. 3,146 of 28 November 2003), providing credit for the acquisition and maintenance of machinery and equipment, as well as irrigation systems and refrigeration equipment;  and the BNDES Automatic, which grants credit for cattle raising.  The BNDES/FINAME Special Agricultural Credit finances up to 100% of investment, for up to 18 months, and at an annual interest rate of 13.95%.  The BNDES Automatic grants credits of up to 80% of value of machinery and equipment, up to 90% for micro enterprises and regional programmes, and up to 60% for other eligible purposes, at the TJLP plus a 1% or 2.5% basic spread and a risk spread to be negotiated, but of maximum 4%.  The credit period is defined by the financial agent.  The BNDES/FINAME programme granted credits for R$2.31 billion in the 2001/02 harvest year, up 12.1% from the previous years.  

Specific BNDES Credit Lines 

31. There are eight specific BNDES programmes for agriculture (Table IV.3).  The number of agricultural programmes was cut down from 18 in 2002 to eight to enhance efficiency;  resources were increased by over 40%, to R$4 billion.
  Although they generally follow the terms granted for general credit, the scope and conditions of these programmes vary, but they are all concessional.  The BNDES also provides export credit lines through BNDES-EXIM (Chapter III(3)(v)(b)).

Table IV.3
Agricultural credit programmes administered by the BNDES, early 2004
	Programme
	Description
	Financial conditions

	Tractor Fleet Modernization Incentives Programme (MODERFROTA)
	Finances the acquisition of tractors.  
	Credits for up to 100% of the value of purchases and interest rate of 9.75% for farmers with gross annual agricultural revenue less than R$150,000;  and up to 80% and interest rate of 12.75% for income above that threshold.  Duration of five years.  Coffee farmers can receive credits of up to R$20,000 if annual income is below R$60,000.

	Incentives Programme for Irrigation and Storage (MODERINFRA)
	Finances irrigation and storage projects of up to R$400,000 per beneficiary, independently from other rural credits. 
	Interest rate:  8.75%.  Repayment period:  eight years.

	Cooperative Development Programme for the Enhancement of Agricultural Value Added (PRODECOOP)
	Aimed at promoting efficiency gains in cooperatives by financing studies, projects, works, installation, machinery and equipment and working capital for up to R$20 million per cooperative.
	70%, 80% or 90% of the project value is financed depending on turnover.  Interest rate:  10.75%.  Repayment period:  12 years, include three of grace.

	Table IV.3 (cont'd)

	Programme for the Modernization of Agriculture and the Conservation of Natural Resources (MODERAGRO)
	Provides credit for soil and pastures conservation and recuperation for up to R$200,000 per producer.
	Annual interest rate:  8.75%, including remuneration to financial institution of 3%.  Repayment period:  60 months, including a 24 month grace period.  No interest paid during grace period.  

	Agri-business Development Programme (PRODEAGRO)
	Credits for floriculture, apiculture, aquaculture and similar activities, aimed at quality improvements;  the limit is R$150,000.
	Annual interest rate:  8.75%, including remuneration to financial institution of 3%.  Repayment period:  60 months, including a 24 month grace period.  No interest paid during grace period.  

	Fruit Industry Development Programme (PRODEFRUTA)
	Credit to promote the efficiency in the fruit industry for up to 100% of financing needs, up to R$200,000 per beneficiary.
	Annual interest rate:  8.75%, including remuneration to financial institution of 5%.  Repayment period:  96 months, including a 36 month grace period.  No interest paid during grace period.

	Milk Production Mechanization and Transportation Incentive Programme (PROLEITE)
	Grants credits for milk storage installation and related purposes of up to R$80,000 per producer.  
	Annual interest rate:  8.75%, including remuneration to financial institution of 3%.  Repayment period:  60 months, including a 24 month grace period.  

	Programme of Commercial Planting and Recovery Forest (PROPFLORA)
	Aimed at fostering tree planting and grants credits for up to 35% of the value of a project, with a limit of R$150,000 per beneficiary.  
	Annual interest rate:  8.75%, including remuneration to financial institution of 3%.  Repayment period:  12 years, including and up to 96 month grace period.  No interest paid during grace period.  


Source:
BNDES.

Programme to Strengthen Household Agriculture (PRONAF)
32. The Programme to Strengthen Household Agriculture (PRONAF), created during the 1995/96 harvest, is one of the pillars of Brazilian agricultural policy.  The PRONAF is aimed at providing financial support to household producers involved in agricultural and non-agricultural activities.  These activities must, however, be undertaken directly by the household producer and his family.  The PRONAF provides small farmers with loans at preferential fixed interest rates to finance expenditure and investment in infrastructure and machinery.  The main beneficiary products are cotton, rice, maize, and wheat.  Although targeted mostly at small family farmers, small production cooperatives and associations may also benefit from the programme.  Since 1999, responsibility for the PRONAF lies with the MDA.  
33. The authorities note that the PRONAF's main objective is to provide assistance to household producers with difficulties in obtaining credit.  The PRONAF allows household producers to crop their own food and avoids rural exodus, thus generating and maintaining jobs in the countryside.  For this purpose the programme also offers technical education and assistance to registered producers.
34. The main PRONAF credit lines, in harvest year 2003/04 were allocated to:  food (special credit to stimulate production of rice, beans, cassava, maize, and wheat),  semi-arid areas:  women;  rural youth;  fisheries;  forestry;  agri-ecology;  livestock farming;  rural tourism;  and machinery and equipment.  In 1998, the Credit Line to Supplement Income in Rural Activities (PRONAF Agregar), was opened to finance infrastructure for the processing and marketing of agricultural products, and in tourism projects in the rural areas.  The credit limit per farmer is R$18,000.  The interest rate is 4% and there is a performance bonus of 25% for payments made on the due date;  the repayment period is eight up to 16 years.

35. To be eligible for PRONAF resources, household producers must obtain an Aptitude Statement, issued by the respective municipal council for rural development, which proves that they meet the programme's requirements.  Once approved as beneficiary, and depending on the Aptitude Statement, the household producer is included in one or more of PRONAF’s six categories of beneficiaries.
  Farmers are eligible for a limited volume of credit in each category.
  The individual restrictions on eligibility are designed to keep the focus on household agriculture and to avoid fraud.
  Interest rates and repayment periods vary according to the end-use of the loan, i.e. expenditure or investment, but in both instances they are fixed.  Interest rates on loans for expenditure in harvest year 2004/05 vary between 1.15% and 7.25% depending on the category of beneficiary;  this is a steep decline with respect to the rates applicable during the last Review.  Interest rates on investment credit range from 1% to 7.25%.  Repayment periods vary between one and 16 years, and discounts on the principal between zero and 46% for investment credits, and between zero and R$200 for expenditure credit.

36. Since the inception of the PRONAF in 1995, 4.9 million expenditure contracts and 1.33 million investment contracts have been signed, for a combined total of R$16.6 billion.  Despite their concessional terms, PRONAF's funds have been under-utilized over the years:  only about half of the credit allocation for PRONAF was disbursed in 2000-01.
  This appears to be linked to the administrative complexity of the programme and to the lack of ability of household producers to elaborate technical projects and their reluctance to take on more debt.  In this respect, the policy of debt refinancing is expected to enhance the use of PRONAF and other credit by considerably reducing the debt burden for household producers.  Substantially more funds have been channelled through credit to finance expenditure than to finance investment (Table IV.4).
37. The Harvest Plan for Household Agriculture for the harvest year 2003/04 introduced some modifications to the administration of the PRONAF, with the goal of facilitating access to credit and increasing the number of PRONAF contracts to 1.4 million in 2004.  Financing was made available in the first half of July to avoid delays in the allocation of credit;  the Government is also reducing bureaucratic steps and in this way expects to cut the operating costs of the programme by up to 22%.  Steps have also been taken to have banks renew credit lines automatically to farmers paying their dues on time.
Table IV.4
PRONAF main indicators, 1995-03
	Year
	Expenditure
	Investment

	
	Available funds (R$ million)
	Disbursed funds (R$ million)
	No. of contracts
	Available funds (R$ million)
	Disbursed funds (R$ million)
	No. of contracts

	1995
	200
	30
	..
	..
	..
	..

	1996
	650
	547
	299,900
	350
	10
	4,400

	1997
	1,000
	888
	387,500
	700
	736
	101,700

	1998
	1,500
	1,115
	532,500
	1,000
	628
	116,500

	Table IV.4 (cont'd)

	1999
	1,500
	1,360
	735,454
	1,960
	792
	192,155

	2000
	1,674
	1,451
	744,470
	2,268
	717
	148,101

	2001
	1,748
	1,328
	688,135
	2,448
	852
	243,916

	2002
	1,732
	1,389
	655,579
	2,467
	977
	247,197

	2003
	2,920
	2,345
	858,837
	2,487
	1,442
	277,382

	Total
	12,924
	10,453
	4,902,375
	13,680 
	6,153
	1,331,351


..
Not available.
Source:
Information provided by the Brazilian authorities.

Domestic pricing arrangements

Policy of Guaranteed Minimum Prices (PGPM)

38. Price support is based on the Policy of Guaranteed Minimum Prices (PGPM).  The PGPM, regulated by Decree No. 57,391 of 12 December 1965 and Decree-Law No. 79 of 19 December 1966, was created to eliminate risks due to price fluctuations, by fixing the minimum prices to be applied at the time the crop takes place.  Minimum guaranteed prices are defined in the period preceding the planting season.  Since 2003, minimum prices are established taking into account production costs for the different regions;  this methodology resulted in significant price adjustments for several products, for which minimum prices had been frozen for several years.  Products covered by minimum prices in the 2003-04 crop included cassava flour and starch cotton, beans, garlic, jute, milk, rice, rubber, silk cocoon, sisal, soy, and sorghum.  In the last few years, the authorities have tried to curtail the use of minimum prices and replace them with other support mechanisms (see below).

39. The PGPM is implemented through two schemes:  the Federal Government Acquisition Programme (AGF), and the Federal Government Loans Programme (EGF), which provides rural credit for marketing.  According to National Treasury data, the PGPM programme cost the Treasury a net R$396 million in 2003.

40. The AGF programme allows farmers to sell their products to the CONAB at a minimum price, guaranteeing acquisition of excess production by the Federal Government.  To benefit, the producer must deposit the quantity of the product he/she wishes to sell in CONAB accredited storage facilities.  AGF beneficiaries may be:  (a) beneficiaries of rural debt refinancing programmes who have opted to pay their debts through the supply of products;  or (b) rural producers and their cooperatives.  The AGF is applied only for specific products and regions where the Federal Government deems it necessary to support prices.  The acquisition value is obtained by multiplying the weight of the product by the minimum price increased by the value of the packaging material used.
  The AGF may be applied to up to 100% of a farmer's production.

41. Since 1995, the AGF has been increasingly replaced by other instruments, such as the PEP or the Option Contracts Programme.  The AGF has been maintained as a selective instrument for special situations;  this has resulted in a considerable decline in Government purchases, which totalled 13 million tonnes in the 1995-01 harvest periods, with R$3.5 billion used as price guarantee to producers.
  The CONAB received 485,000 tonnes as payment for ensured debts in that period.  In 2002, the CONAB bought only 67,010 tonnes of products (cotton, rice, flour, and sisal).  Since May 2002, there have been no purchases under the AGF.
42. The EGF farm programme facilitates access to credit for farmers and cooperatives.  Farm products stored in an accredited warehouse function as collateral for these loans;  farmers may sell the product when prices are higher.  The maximum credit under the EGF programme is fixed by product each harvest year;  credits are calculated at the relevant minimum price augmented by packaging costs.  Credit limits were increased in a range of 0 to 60% in nominal terms in harvest year 2003/04 to between R$60 million and R$500 million.  The average increase was 29.9%.  The annual interest rate for EGF farm loans was fixed at 8.75% for 2004, the same as for most rural credit schemes.

43. The EGF-industry programme initiated in the 1997/98 harvest is similar to the EGF farm programme but access is limited to processors of agricultural commodities who buy inputs directly from the rural producer.  Financing is limited to 50% of the industrial/transformation capacity of the processors when the operation is related to:  cotton, garlic, peanuts, cashew nut, Brazilian wax, cassava flour, cassava faculae, sunflower, jute, castor oil plant, maize, and sisal;  operations involving barley and grapes have no limits.  Processors are obliged to meet at least the minimum commodity price set by the Government.  Credit is available at 8.75%.

44. Although the PGPM is aimed at stimulating agricultural production and ensuring supplies to downstream users, in practice, and despite yearly adjustments, PGPM prices are set well below world levels, suggesting that their role is mostly as a safety net and that the policy has limited or no impact on production and trade patterns.  For example, in February 2004, as a proportion of import parity prices, they were about 64% for cotton, and 56% for maize, while the minimum price for soybeans was about 31% of export parity.

45. Resolution CMN of 25 June 2003 created a Special Marketing Line (LEC) for products under the PGPM using mandatory resources (the 25% of demand deposits set aside for agriculture).  The SPA is in charge of determining, the amounts of credit for each product in each case.
Premium for Product Outflow (PEP)

46. The Premium for Product Outflow (PEP) programme was created in 1996 with the aim of replacing on occasions the AGF.  The objective of the PEP is to guarantee a reference price for producers and cooperatives and to ensure the supply of basic necessities without the Government having to store the products.  The PEP, like the AGF, was created to operate in situations where the market price is below the minimum price, but instead of acquiring the excess production, the Government, through the CONAB, pays the marketing agents a premium for products purchased directly from the producer or cooperative at the reference price.  The premium is determined in public bids and reflects the difference between the market price and the reference price.
47. The PEP is also used as an instrument to shift supply of agricultural products across regions, to avoid deficits and prevent the accumulation of stocks.  All the products included in the AGF can participate in the PEP.  The products chosen for the PEP and the time of the bid depend upon the product's marketing conditions and the need to guarantee its price.  The PEP has been used moderately.  Since its inception in 1996 only cotton, maize, wheat, and rubber have been marketed through the PEP.  The value of premiums paid in 2000 was some R$76.4 million and covered maize and cotton.
  In 2001, the PEP was again used only for these two products, and the subsidized value reached R$128.8 million (R$82 million for cotton and R$46.8 million for maize).  In 2002, the PEP was used only for cotton, for premiums of R$23.1 million.

Option Contracts

48. The Programme of Option Contracts was created in 1997 to allow producers more flexibility vis-à-vis the changing conditions of the market.  The programme was designed to substitute the PGPM for some products and acts as a price stabilization mechanism, especially when market prices are lower than the minimum prices.  Through the programme, operated through the CONAB, a price is offered for the next harvesting season, at which eligible products (rice, maize, wheat, cotton, sorghum and coffee) may be sold to the Government.  The CONAB sells the option contracts in an auction in which only rural producers and cooperatives may participate.  The contracts are launched at the beginning of a harvest and expire before the beginning of the next harvest.  The producer or cooperative pays a premium for an option contract in an auction and may sell its product to the CONAB at a pre-established "exercise price", which is equivalent to the product's minimum price plus storage and financial costs.  The value of the premium is determined in the auction.  Option contracts may be combined with an EGF, in which case the option contract will be given as collateral to the bank to obtain credit.
49. The Government may anticipate its right of purchase if it deems it convenient and the producer consents.  The producer may obtain credit from rural credit funds, at an annual interest rate of 8.75%, to finance the cost of the premium, as well as commission and the cost of registration of the option contract.  If the producer decides to exercise the option, he/she must deposit the product with CONAB within 15 days of the expiry of the option.  The Government may repurchase an option contract if it decides not to purchase the product;  in this case, the Government pays the option holder the difference between the exercise price and the market price.  The CONAB may also transfer the option to a third party, which would then be obliged to purchase the produce;  the third party would be granted the difference between the two prices.
50. Between 1997 and 2001, 186,538 contracts were sold (since 1999 each contract is of 27 tons;  prior to that year, they were of 12.75 tons).  In 2002 and 2003, contracts were considerably undersubscribed:  in 2002, 436,313 contracts were offered and 111,958 sold;  the figures for 2003 were 207,944 and 107,146.  Premiums paid were R$5.8 million and R$28.3 million and the products involved were rice, maize, wheat, coffee, and sorghum.

Other domestic support measures, including credit schemes

51. The rural product certificate (CPR), created by Law No. 8,929 of 22 August 1994, is a credit instrument based on future delivery by farmer or cooperative, designed to help finance producers' operating activities.  A CPR may be issued by producers and their associations, including cooperatives, and by processors.  The CPR is a transferable liquid title;  it may be negotiated by the issuer or by any purchaser of the product.  It can also be sold in auctions or negotiated in organized markets, for which it must be registered with the Securities Central Custody and Financial Liquidation (CETIP) Registry.  The CPR is tax-free.  Law No. 10,200 of 14 February 2001 created the CPR with financial liquidation, which allows for liquidation at a reference price or at a price agreed by the parties;  in this case, the value of the CPR at expiry is the volume of produce engaged for delivery multiplied by the reference price.
52. The Banco do Brasil and other banks, as well as some insurance companies, offer guarantees for the CPR at a commission.  Credits may be offered to primary industries, using CPRs as collateral, at an annual rate of 8.75%.  The products that may benefit from the delivery and export modalities include:  sugar, alcohol, cotton, rice, coffee, bovines, maize, soy, and wheat.  All agricultural products may benefit from the financial fixed-price modality, but only Arabica coffee and beef may benefit from the variable price modality.

53. Agricultural producers and cooperatives who sell their production in the futures market and require the proceeds from the sale in advance, may obtain financing for the discount of a rural promissory note (NPR) or a rural duplicata (DR).  The NPR is issued by the purchaser and the DR by the seller, and they must be submitted to the Banco do Brasil or other financial institutions for discount, at an annual interest rate of 8.75% or a monthly interest rate of 0.69% if financed with mandatory resources, or at market rates if financed with free resources.  Up to 5% of mandatory resources used to finance rural credit may be devoted to discount these notes.

54. The programme of open sales (Vendas em Balcão), conducted by the CONAB, aims to provide farmers with maize at market prices, thus ensuring their supplies.  The beneficiaries are small farmers engaged in cattle ranching and related activities;  the limit is 100 tons of rice and 10 tons of maize per farmer.  Supplies are generally taken from PGPM or option contract stocks.
55. The National Programme of Agrarian Credit (PNCF), with support from the World Bank, finances access to land property for farmers without land or with small parcels.  The PNCF also finances investment for production unit restructuring.  The financing period is 20 years, including a grace period of three years.  Funds used for installation are non-reimbursable.  The programme aims to at benefit 37,500 families in 2004.

56. The Brazilian Coffee Fund (FUNCAFE), created by Decree Law No. 2,295 of 21 November 1986 and administered by the Banco do Brasil, finances research and infrastructure projects for the coffee industry;  it is also in charge of supporting prices and promoting productivity gains.  The Coffee Policy Deliberative Council (CDPC), ascribed to the MAPA, is in charge of approving policies for the coffee sector, including those related to FUNCAFE.  Resolution CMN No. 3,184 of 29 March 2004 established a R$400 million credit line to finance the harvesting and stocking of coffee with FUNCAFE resources for the 2003/04 harvest;  this amount was raised to R$500 million by Resolution CMN No. 3,193 of 4 May 2004.  The credit limit is R$100,000 per producer.  It was also established that marketing credits granted in the form of EGF or LEC for Arabica and Robusta coffee of the 2003/04 harvest would be capped at R$140,000 per farmer and be granted at an interest rate of 9.5%, including bank commission of up to 5.5%.
57. Although the Government encourages farmers to obtain insurance from the private sector, it still provides insurance through the rural insurance programme PROAGRO.  The programme was reformulated by the Government in 1995 and it is open to anyone.  To foster the supply of private insurance, the Government created the Rural Insurance Stability Fund (FESR), to protect insurers against extraordinary losses (e.g., from natural disasters).
58. The Rural Employment and Revenue Generation Programme (PROGER Rural), created in 1995, aims to increase agricultural output and employment, and enhance productivity through credit to small producers at preferential conditions.  Beneficiaries must derive at least 80% of their income from agricultural activities;  and annual income must not exceed R$80,000.  The annual interest rate is 7.25%.  The PROGER may also take the form of revolving credit (PROGER Rural Rotativo) to finance expenditure for up to two years, renewable according to the cycle of the activities financed.  
(3) Forestry 

(i) Market features

59. Forestry is a major economic activity in Brazil.  Including forestry-based manufacturing activities, the forestry sector represents approximately 4% of Brazil's GDP.
  Wood and furniture account for 44% of the sector's GDP;  cellulose and paper, and charcoal account for 35.7% and 20% respectively.  The sector employs directly or indirectly about 2 million people.
  Industrial production indices show moderate growth for most forestry-based activities over the 1999-03 period, with the volume of production of wood increasing by an accumulated 4.8%, of furniture by 5.1%, and production of paper by 9.4%.

60. Brazil produces a range of forestry and forestry-based products.
  The sector is an example of integration of the different production chain levels, encompassing activities classified as primary, semi-manufactured, and final.  A significant part of Brazil's wood production is used as input for manufactured products:  domestic consumption of wood for all purposes reached 300 million m3 in 2003, of which 100 million m3 had been for industrial use.  Among forestry-based products, the most important are cellulose and paper, furniture, and charcoal.
61. In 2003, forests in Brazil accounted for approximately 544 million hectares covering 64.3% of the Brazilian territory.  According to the Ministry of the Environment (MMA), 69% of the total forest area is of potential economic use.
  The forestry industry relies to a large extent on plantations, which cover some 4.8 million hectares.  Plantations are concentrated in the south and south-east regions.  Approximately 450,000 hectares of pine and eucalyptus, the two most significant sources of wood in Brazil, are processed per year to meet the total demand for wood as an input.  There were 3 million hectares of planted pines and 1.8 million hectares of planted eucalyptus in 2001.  The level of plantation is, reportedly, insufficient to cover demand:  the level to be planted every year to meet demand has been identified at around 630,000 hectares.

62. The intensity of wood use for cellulose and paper production affected forest reserves, and led to deforestation.  This has prompted reforestation campaigns by the Government and the private sector, and the imposition of penalties, as specified in Brazilian legislation.
  Also, plans have been introduced for the sector's sustainable development, including for reforestation (see below).
  The total area reforested by the cellulose and paper sector reached 1.4 million hectares in 2002.
63. Exports of wood and wood products totalled US$2.1 billion in 2003;  imports were just US$63 million.
  Sawn wood represented 31.1% of total wood product exports in 2003, maintaining approximately the same proportion since 1997.  In 2003, the main market for Brazilian wood products was the United States, (43.1% of total exports);  Argentina was the biggest exporter of wood products to Brazil, accounting for 55.4% of all Brazilian imports.  Exports of paper and cellulose totalled US$2.8 billion in 2003, of which US$1.74 billion correspond to cellulose, Brazil's main semi-manufactured export.

64. Exports of some woods are restricted or prohibited.  Exportation of jacaranda from Bahia (HS4407.29.90) is prohibited because this wood is becoming extinct.  Exports of wood in the rough (HS 4403) have been suspended, except if certain conditions are met, and subject to prior approval of the Brazilian Institute of the Environment and Renewable Natural Resources (IBAMA).  The exportation of most wood products is subject to licensing requirements by the IBAMA (Chapter III(3)(iii)).
(ii) Institutions and regulations

65. Forestry policies are defined through the National Forest Programme (PNF), established by Decree No. 3,420 of 20 April 2000, which involves ten ministries and is coordinated by the Secretary of Biodiversity and Forestry of the MMA.  The PNF's main strategic actions for the period 2004-07 are:  (i) to promote the expansion of forest plantation areas while restoring degraded lands;  and (ii) to expand forests managed in a sustainable way, while protecting high-conservation-value forests.  The first strategic action is aimed at achieving 500,000 hectares of forest planted per year by 2007;  the second action's target is to achieve 15 million hectares of forest managed in a sustainable way.

66. The main regulatory institution for the forestry sector is the IBAMA, established by Law No. 7,735 of 22 February 1989, and linked to the MMA.  The National Forest Plan Coordinating Commission (CONAFLOR) was established by Decree No. 4,864 of 24 October 2003 to promote the participation of the various stakeholders in the sector in the design and implementation of forestry policies.  CONAFLOR comprises representatives of the Federal and State governments, as well as from the private sector and civil society.
  General environmental policy is carried out through the National Environmental System (SISNAMA) and established by the National Environmental Council (CONAMA).  Both SISNAMA and CONAMA were established by Law No. 6,938 of 31 August 1981.
67. The forestry sector is regulated mainly by Law No. 4,771 of 15 September 1965 (Forestry Code) and Normative Instruction MMA No. 4 of 4 March 2002.
  Provisional Measure No. 2,166-67 of 24 August 2001 altered some articles of the Forestry Code.  Law No. 4,771/65 established the legal framework for the sustainable use and preservation of forests in Brazil.  The conservation of forests is also regulated by Law No. 9,985 of 18 July 2000.  Normative Instruction 01/96 defines regulations for forest plantations.  Normative Instructions MMA No. 03 and 04/02 set technical regulations for sustainable forest management.
68. Exploitation of forestry resources has three different regimes:  (a) plantations, where producers harvest what they plant;  (b) legal exploitation of natural forests, which requires an authorization by the IBAMA, or in certain States, by state authorities;  and (c) natural forest management, in which case planting is not required, but there must be a commitment to maintain land as a forest for a certain number of years.
69. In the case of plantations, harvesting is free of permission, if the plantation is not located in a preservation or legal reserve area and it is demonstrated that it is a planted forest.  All plantation properties must maintain a minimum percentage of land as forest, varying from 20% to 80%.  Areas along rivers, streams, on mountaintops, and on high slopes must be maintained as preservation areas.  Firms consuming timber that is not from planted or managed forests must comply with reforestation norms (reposição florestal).  Firms consuming a significant volume of raw material from forests must maintain a reforestation area.  Firms consuming small quantities of timber can, instead of engaging in reforestation themselves, pay a reforestation fee to the IBAMA or to an authorized contractor to implement the reforestation.

70. The Forestry Code grants the Federal Government the right to veto the exploitation of any forest area for reasons of rarity, localization, natural beauty or because the trees carry seeds.
  In particular, the Federal Government can establish forest areas of permanent preservation in order to protect the natural environment required by the lifestyle of foresting and indigenous populations.  The Federal Government can also reforest, for permanent preservation or otherwise, any area lying within a private property without having to expropriate the land.  The Pilot Programme for the Protection of Brazil's Tropical Forests (PPG7), established by Decree No. 563 of 5 June 1992, later substituted by Decree No. 2,119 of 13 January 1997, contains several sub-programmes aimed at promoting sustainable development for the forestry sector in the Amazon region.  In 2003, the PPG7 was extended to the Atlantic rain forest.  

71. There are several sources of public funding for forestry projects.  The BNDES provides credit through the PRONAF Groups C and D Conventional Lines, and the Programme of Commercial and Recovery Forest Planting (PROPFLORA) (section (2)(iii)).
  The PRONAF C and D provide credit for projects for the cultivation of native or exotic forests that promote sustainable management, and had an allocated funding of R$125 million for the 2003/04 harvest year.  Credit is granted at an annual interest rate of 4%, and the repayment period is up to eight years after the disbursement of the loan.  The PROPFLORA, with funds totalling R$50 million for the 2003/04 harvest year, provides credit at an annual interest rate of 8.75% to support the implementation and maintenance of forests destined for industrial use, and the reconstitution and maintenance of preservation areas and legal forest reserves.  Credits are granted for up to 12 years.

72. Additionally, through the Constitutional Funds, the Federal Government has allocated funds to the Banco do Nordeste and the Banco da Amazonia (Chapter III(4)(iv)(a)).  Production of forestry-related industries may also benefit from general financing schemes such as the FINAME and others (Chapter III(4)(iv)(d)).
(4) Mining

(i) Market features

73. The mining sector (including construction materials but excluding natural gas and petroleum) benefits from Brazil's extensive and diversified resources.  In 2004, 84 different products were mined.
  Production of iron, gold, granite, bauxite, and limestone accounts for around 70% of the total value of mining production.  Brazil holds the world's largest reserves of niobium (97% of the total in 2002) and tantalite (52.1%), the third largest reserves of bauxite (7.6%), and the fifth largest reserves of iron (6.4%).  Brazil is the world's largest producer of niobium, iron, and tantalite, at 95.1%, 19.1%, and 16.1% of total world production, respectively, in 2002.  

74. The contribution to GDP of mining activities was 0.56% in 2002, up from 0.37% in 2000.
  The value of mining production was US$30 billion in 2003, an increase of 3% with respect to 2002.
  During 1999-03, production volume for the mining sector increased at an annual average rate of 9.1%, while annual average growth in the sector was significantly higher than average GDP growth during the period (6.6% compared with 1.6%).
  In 2001, total employment in the sector (including petroleum and natural gas) was about 112,000, which represented 0.4% of total employment.
  
75. An increase in world demand of bauxite and iron in 2003 had a positive effect on production in Brazil.
  The average price of all non-ferrous metals (except lead) also rose in 2003;  the largest increase was in the price of nickel (39.8% with respect to 2002).  The Brazilian authorities attributed the increases, both in production and world commodity prices, to an expansion of China's demand for basic minerals after 2002.

76. Mining exports (including ores) reached US$6.2 billion in 2003 while imports totalled US$1.6 billion, representing an annual average increase of 6.3% and 2.3%, respectively, since 1999.  In 2003, the net trade balance surplus in the mining sector increased by US$1.8 billion over 2002, to US$4.7 billion;  excluding petroleum products the surplus was US$7.8 billion.  The principal markets for Brazilian exports of mining products in 2003 were China, the United States, and the EU.  In particular, China became the main importer of Brazilian iron ore in 2003, generating revenues of US$765 million, up 28.1% from 2002.
  

77. With the exception of hydrocarbons and nuclear minerals, the participation of the State in the mining sector is limited.  In May 1997, the public company Companhia Vale do Rio Doce (CVRD) was privatized, as the Federal Government sold its shares to a consortium lead by the Companhia Siderúrgia Nácional  (CSN) for a total of US$3.3 billion.  CVRD is the biggest iron ore producer in Brazil and in 2003 was Brazil's second largest exporting company with US$2 billion, an increase of 13.3% from 2002.
  In 2004, it is expected to invest US$189.8 million to expand its iron production capacity.
(ii) Institutions and regulations

78. The Constitution ascribes ownership of all mineral resources in Brazil to the Federal Government.  It stipulates that the exploration, exploitation, and reprocessing and trade of petroleum, natural gas and nuclear mineral products is a monopoly of the State.  The Constitution (Article 176) and the Mining Code (see below) mandate that the exploitation of all other mineral resources be carried out by Brazilian individuals or companies constituted in Brazil, under Brazilian law, and with headquarters and administration in Brazil.  The Constitution also gives the Federal Government the right to grant authorizations and concessions to exploit such resources  The Mining Code guarantees financial compensation to states and municipalities for the exploitation of mineral resources within their jurisdiction (see CFEM below).

79. The Mines and Metallurgy Secretariat (SMM) of the Ministry of Mines and Energy (MME), formulates general public policy for the mining sector.
  The National Department of Mining Production (DNPM), which was created in 1934 and is linked to the Ministry of Mines and Energy, provides support to the SMM and implements public policy.
  In particular, the DNPM regulates the implementation of public policy and enforces it, provides technical support, has the authority to grant authorizations, and gives advice on concessions, permissions, and licences required for the exploitation of mineral resources (see below).  In 2004, a ministerial commission was created to propose legislation to regulate small-scale mining activities (garimpos).

80. The mining sector is regulated mainly by Law No. 227 of 28 February 1967 (Mining Code), and Law No. 7,841 of 8 August 1945.  Both the Mining and the Mineral Waters Code, which have each undergone several amendments, set general guidelines for the exploitation of mineral resources, and establish rights concerning the exploitation of those resources.  Neither Code makes any distinction on the origin of ownership of the capital used for the mining business in Brazil.
81. The Mining Code establishes various modes for the exploration and extraction of mineral resources:  the authorization system (for mineral exploration); the Concession system (regarding the mining stage or industrial use of the mineral deposit); the small-scale mining permission (garimpo) system (regulates small-scale mining deposits);  the licensing system (regulates the exploitation of minerals in-nature usage);  extraction system (exclusively to be carried out by public companies);  and the Monopoly system (applied to nuclear ore and minerals and its by-products).  Mining concessions are granted through an official statement of the MME for an unlimited period.  Small-scale mining cooperatives are given priority for the exploration and exploitation of small reserves and deposits in areas where they are already established and in those established by the Federal Government.

82. Small-scale mining extraction can be carried out irrespective of previous exploration work.
  It can only be undertaken by Brazilian nationals or cooperatives of Brazilian nationals, and is allowed by the DNPM for gold, diamonds, tantalite, wolfram, sheltie, gems, quartz, and a number of other minerals.  Permits for small-scale mining cover up to 50 hectares except for cooperatives;  they can be for up to five years.
83. The Tributary Code stipulates that gold to be used as a commodity is subject to an 18% service and merchandise circulation tax (ICMS);  gold sold for export is tax-free.  Gold sold to financial institutions is subject to the 1% tax on financial operations (IOF).
84. A financial compensation for the exploitation of mineral resources (CFEM), established in 1989, is paid on the value of the mineral resources extracted.
  The CFEM is paid to the owner of the mineral resources, i.e. the Federal Government, to compensate for the depletion of its mineral resources.  The CFEM, which is levied at a maximum of 3% of the sales value, is administered by the DNPM and distributed to the Federal Government (12%), the State in which the mineral was extracted (23%), and to the municipality (65%).
  If the licence or concession holder does not own the land where work is to be done, a land royalty must be paid to the owner of the land.
  There is also an annual fee per hectare of work, payable to the DNPM by licence holders.
  The fee is to cover the cost of services provided by the DNPM.
85. Mining activities receive support from the National Economic and Social Development Bank (BNDES).  Mining enterprises may benefit from FINAME, the ADA, and ADENE programmes (see Chapter III(4)(iv)).  Incentives are also granted by the different States and generally take the form of ICMS reductions or exemptions.

(5) Manufacturing

(i) Market structure

86. The manufacturing sector is highly diversified and contributes close to 23% of Brazil's total GDP (Table I.1).  By GDP share the largest industry is food processing, followed by basic metallurgy, machinery and equipment, and chemical products.  A study by the Economic and Social Development Bank (BNDES) found that labour productivity is particularly high in basic metallurgy but low in cellulose and paper products.
  In 2002, the manufacturing sector contributed some 18% of Brazil's total employment, a steady proportion since 2000.
  Apparel and accessories, metal products, machinery and equipment, and furniture are the most significant employers after food processing.  The volume of production in the sector has fluctuated widely, with varied performances by specific industries. 

87. According to data from UNSD Comtrade, apart from food processing and basic metal industries, Brazil's industries' trade balances were negative.  A recent study found that some of Brazil's industries have low import penetration indexes, notably metallurgy, textiles and clothing, furniture, coffee, and sugar, while the index has increased significantly in others, i.e. electronic and communication materials, motor vehicles, and airplanes.
  
88. In 2003, the manufacturing sector exported US$57.6 billion f.o.b.  Foods and beverages, followed by transport equipment, were the main exports, at US$12.6 billion and US$9.6 billion respectively.  During the same year, imports into the sector reached US$41.0 billion.  Industrial chemicals was the largest import sector with US$7.8 billion.

89. A new policy agenda for economic development, part of the Pluriannual Plan (PPA), was introduced in 2003 altering public policy.  The new policies aim to:  (i) overcome constraints imposed by structural conditions in the domestic economy as well as international trends;  (ii) improve income distribution;  (iii) promote industrial development and technology upgrading;  and (iv) preserve the structural adjustment of the balance of payments and the public budget.  The authorities seek to reach these objectives through, among other things, horizontal and vertical industrial and technological policies, and the establishment of a regulatory framework that protects the institutional environment and consumer rights, and promotes fiscal stability.

90. Increased competitiveness in manufacturing is to be achieved by increasing the number of exporting firms (in particular, small and medium-size business), developing a strategic export plan that takes into account comparative advantages and a revaluation of the protection system, in particular, the tax system, aimed at reducing distortions within and across the productive chain.
  Also, the policy seeks to diffuse technology through the sectors where Brazil is considered to have comparative advantages and to provide additional instruments to the existing fiscal and financial measures traditionally used by the authorities.
  

91. The average MFN tariff for manufacturing (ISIC) is 10.7% (as at May 2004) (Table III.1).  There is tariff escalation in some industries in the sector (Chart III.2).  A recent study found that effective tariffs were widely spread across manufacturing industries in 2002, with rates varying between -34.1 for refined oil and 60.5 for motor vehicles (Chart IV.1).
  The study concluded that it was difficult to find the economic rationale for this dispersion.  It also noted that the variance in tariffs was high enough to fuel rent-seeking and impose several costs on resource allocation.
92. The pattern of effective tariffs found in the study is comparable with that described in the Secretariat report for Brazil's Trade Policy Review in 1996.  As in earlier years, the highest effective protection is still accorded to motor vehicles, although the level of effective protection to this industry has decreased, reflecting the fall in nominal tariffs on motor vehicles.  Other activities that continue to benefit from levels of effective protection significantly above the overall average include food products, beverages, apparel, and textiles.  Activities where effective tariffs remain considerably below the average include mining and agriculture, which have historically been disadvantaged by Brazil's tariff structure.

93. The main policy instruments in the manufacturing sector are duty and tax reductions for capital goods not produced locally, a drawback scheme to reimburse tariffs paid on inputs for the production of exports, exemptions from the industrial production tax (IPI), and import prohibitions on used motor vehicles.  Since 2000, several new programmes have been created, aimed at improving the competitiveness of Brazilian manufactured products in world markets.
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94. The BNDES funds several programmes, some resulting from policies introduced in 2003.  They include the Finance Programme for Suppliers of Equipment, Materials and Related Services, credit financing for the acquisition of machinery through FINAME, PROFARMA and EXIM (see Chapter III(3)(v)(b) for further details on FINAME and EXIM).
95. PROFARMA provides credit to companies in the pharmaceutical sector.  Credit for production and development is targeted at companies with headquarters in Brazil and under the control of persons domiciled and residing in Brazil.  Credit for research and development targets firms constituted under Brazilian law and with headquarters and management in Brazil.  The programme covers up to 90% of the total cost of a project with repayment periods of up to ten years.  Interest rates for production and development are made up of a reference long-run interest rate (TJLP) plus a margin for BNDES (between 1% and 4.5%).  The interest rate for research and development loans is set, in principle, at 6%.  The programme is set to conclude on July 2007.

96. Since 2000, particular measures have affected the automotive, aircraft, shipbuilding, and textile and clothing industries.  The following sections analyse such measures and provide an account of these sectors.

(ii) Automotive industry

97. Brazil is a major producer of passenger motor vehicles.  Between 1999 and 2003 the number of motor vehicles produced in Brazil expanded at an annual average rate of 8.0%.
  The automotive sector is the main recipient of foreign direct investment in Brazil.  The industry (motor vehicles, auto parts and agricultural machinery) rebounded after 1999, although it has not yet returned to the pre-1998 level.

98. Since 2000, exports of value of assembled motor vehicles and auto parts have remained steady.  Exports of auto parts (including tyres) increased at an annual average of 6.7% during 1999-03 to US$5.1billion.  Agricultural machinery exports and imports have changed significantly since 2000.  The authorities note that the sector's exports increased sharply in 2003.  Motor vehicle imports decreased sharply in 2002 in terms of value, possibly reflecting the real's devaluation in December 2001.
99. Brazil's two largest export markets for motor vehicles, in terms of units, are Argentina and Mexico, which accounted for 15.5% and 24.8% respectively in 2001 and 14.9% and 32.7% in 2002.  In 2001, China became a major importer of Brazilian manufactured motor vehicles, becoming Brazil's third largest export market in 2002 with 12.4% of total motor vehicle exports.  Between 1998 and 2003 employment in the sector (including agricultural machinery) averaged 94,100 whilst investment in the sector decreased sharply after 1998 (23.2% in 1999) and has remained at around US$1.8 billion.
100. Production of motor vehicles to run on hydrous ethanol received heavy intervention from the Government during the 1980s;  domestic sales of this type of vehicle represented 80.6% of the market in 1986.  In 2002, production of these vehicles was relatively small, i.e. 3.2% of total motor vehicle production.  Production of anhydrous and hydrous fuel ethanol motor vehicles more than doubled in 2000.  In 2003, the manufacture of vehicles made to run on "flex fuel" (a combination, in any proportion, of ethanol and gasoline) began, capturing 3.8% of the market.
101. Activity in the automotive industry is governed by:  Decree 4,510 of 11 December 2002, Law No. 10,182 of 10 February 2001, and Decree 4,542 of 26 December 2002, as amended.  The first law incorporates the bilateral Brazil-Argentina Automotive Agreement, the second reduces the import tax on auto-parts by 40%, and the third established the industrial production tax (IPI) applied to vehicles.

102. Since 2002 the IPI has been reduced several times for motor vehicles with an engine capacity of up to 2,500 cc although it has also been increased.
  The reductions have not been extended to auto parts.  The IPI is currently set at 8% for refrigerated motor vehicles;  9% for passenger motor vehicles with an engine capacity up to 1,000 cc;  13% for ethanol or flex fuelled motor vehicles;  and 15% for gasoline-fuelled vehicles with an engine capacity between 1,000 and 2,000 cc (June 2004).  The IPI for passenger motor vehicles with an engine capacity above 2,000 cc is set at 25% for gasoline-fuelled vehicles and 20% for ethanol and flex fuelled vehicles.
103. There is an incentive programme for regional development of the automotive industry in the north, north-east and mid-west regions of Brazil.  Some incentives included in the original law, such as a 100% tariff reduction on capital goods imports, have expired but other are in place until 31 December 2010.
  Amongst the latter, are a reduction of up to 50% of tariffs on raw materials, machinery, and equipment;  a tariff reduction of up to 25% on manufactured goods used in the "acquisition of raw materials"; and an extension of several of the benefits initially programmed to expired on 31 December 1999.  There is also a 32% IPI reduction for industries in operation before 31 October 1999 in the north, north-east, mid-west (except the Federal District) and central (Amazônia), due to end on 31 December 2010.
  In particular, Law No. 9,826 of 23 August 1999 provides exemptions from the IPI for the production of auto parts and components used for the production of motor vehicles (Article 5).
104. Within MERCOSUR, a common automotive regime entered into force on 1 January 2001 (see Chapter II(4)(ii)).  In September 2002 Mexico signed an agreement with MERCOSUR to create a free-trade zone in the automotive industry by 30 June 2011 (Chapter II(4)(ii))
;  the agreement came into force in January 2003.
  The agreement stipulates a transition period between each of the MERCOSUR countries and Mexico.  In particular for Brazil, a tariff quota regime was established for passenger vehicles and vehicles with a capacity of up to 8,845 kg.  The quota allowed for 119,000 and 140,300 units of passenger vehicles for 2003 and 2004, respectively, and 21,000 and 24,700 units of vehicles with a capacity of up to 8,845 kg. during the same period.  In both cases, tariffs are set to decrease to 0% after the second year of implementation of the agreement with the quotas being maintained up to 2006.  In the fifth year of the transition period there should be free movement of products at zero tariff.  Tariffs on agricultural machinery are scheduled to be reduced to 0% by 2005.  Tariffs on auto parts were set at 0% from the beginning of the agreement.

(iii) Aircraft industry

105. The aircraft industry is a significant employer with approximately 16,800 jobs in 2002 (including the space industry).
  Gross revenues in the industry (including aircraft parts) amounted to US$4.2 billion in 2002.
  Its contribution to industrial GDP increased at an annual average rate of 1.3% during 2000-02, to reach 1.9% in 2002.  In 2003, exports (including aircraft and parts) amounted to US$2.1 billion and imports totalled US$590.9 million.
  In 2003 aircraft exports decreased by 27.5% to US$2 billion.  According to the authorities the decrease was part of a general downturn in the industry that began with the 11 September attacks in the United States.  However, by 2003, EMBRAER (see below) had a backorder of US$16 billion in contracts, a considerable improvement over previous years.  In 2003, there were 322 companies operating in the aircraft and aerospace sector, most are located in the south-east of Brazil.

106. Approximately 89% of the sector's production (including the space industry) is sold in foreign markets.
  The events of 11 September 2001 compounded the impact of the earlier economic slowdown on the Brazilian aircraft industry.  By 2003, the industry had not yet fully recovered, with the number of jets delivered less than the number previously planned and lower net revenues in U.S. dollars for a second consecutive year.

107. EMBRAER is the main manufacturer in the sector, accounting for approximately 80% of sales and exports.
  In 2002, EMBRAER controlled approximately 45% of the world market in regional aircraft and was the fourth largest aircraft manufacturer in the world.
  In 2003 and 2002, EMBRAER was the biggest Brazilian export company to the U.S. market;  it delivered 131 commercial, private, and defence aircraft in 2002.
  EMBRAER's ordinary shares are divided between five companies:  four with 20% each (Cia. Bozano, Sistel, Previ, and Grupo Europeo), and one with 19.2% (Free Float Bovespa);  the remaining 0.2% belongs to the Federal Government.
108. Law No. 10,332 of 19 December 2001 and Decree No. 4,179 of 2 April 2002 established special funds for research and development in the aeronautical sector.  As part of the Science and Technology for the Aeronautical Sector Programme the sector receives 7.5% of the total income from the Contribution for Intervention in the Economic Domain (CIDE), which in 2003 totalled R$7.5 billion.
  The funds are allocated to the National Scientific and Technological Development Funds and are administered by a committee under the Science and Technology Ministry.  These funds are to be used in the aircraft industry for various scientific and technological research and development, basic industrial technology development, implementation of development-related infrastructure, human resource development, and documentation and diffusion of technological knowledge.

109. Aircraft manufacturing receives financial support under the PROEX programme (Chapter III(3)(v)(a)).  Since Brazil's last TPR in 2000 the long-standing dispute with Canada concerning subsidies for regional aircraft has continued (Chapters II(4) and III(3)(v)).
  The Brazilian authorities indicated that, as at June 2004, they were still engaged in bilateral talks with Canada to reach a common understanding on mutually acceptable forms of official support to the aircraft industry.
(iv) Shipbuilding industry

110. The performance of the shipbuilding industry has improved in recent years, due in part to the surge in inland navigation, off-shore platforms, and small supporting vessels.  In 2002, the physical production index grew considerably with respect to 2001.
  In 2003, employment in the sector grew by 58.8% with respect to the previous year to a approximately 10,000.
  Its contribution to value added was R$612 million;  and tonnage production reached about 31,000 DWT in 2003.  Brazil has around 100 shipyards that produce a variety of vessels, from wood manufactured ships to ships that use high technology such as gas carriers and defence ships.
  Projects under way were expected to increase Brazilian participation in the fleet operating in Brazil, including cabotage operations.
111. There are several programmes and incentives targeting the shipbuilding industry.  Law No. 9,432 of 8 January 1997 guarantees loans to shipping companies with ships registered in the Special Brazilian Registry (REB).  Shipping companies registered in the REB must be registered in Brazil.  The benefits are to be used for the construction, maintenance, modernization or repair of vessels, and have an interest rate determined by Central Bank Resolution No. 2,787 of 6 November 2000, in which exchange rate variations and interest rates for the different types of credit are established.
112. The BNDES administers the line of credit under the FMM stipulated in Law No. 9,432;  allocation is determined by the Directorate Council of the FMM (CDFMM).
  The basic financial conditions for the construction of vessels are:  up to 90% financing of total costs;  and up to 20 years for repayment of the loan beginning six months after the ship has been delivered, with an interest rate between 4% and 6%, depending on BNDES's interest revenues and the type of vessel being constructed.  Credit for other type of work on vessels is provided to shipping companies not registered with REB but at higher interest rates.  The BNDES noted in October 2003 that approvals by BNDES for new finance schemes provided by Law No. 9,432 in the shipbuilding sector were estimated at US$1 billion for 2004.

113. The acquisition by shipyards of parts and components used in the maintenance, modernization, conversion or repair of ships registered with the REB is exempted from import duties and the IPI.

(v) Textiles and clothing

114. Brazil has an established production chain in textiles and clothing with a wide variety of products and enterprises.  The physical production index of both the textile and clothing industries decreased during 1999-03, more significantly in textiles.  According to data provided by the authorities, productivity in the sector decreased during 1999, remained the same in 2001, and improved in 2002.  According to UNSD Comtrade data, exports of textiles and clothing increased at an annual average rate of 9% during 1999-03, growth in clothing almost double that of textiles.  During the same period, imports decreased at an annual average rate of 4.6% after a significant increase in 2000 (17.5% with respect to 1999).
115. In 2002, the textile and clothing sector contributed 1% to GDP, remaining steady since 1997.  Employment between 1997 and 2002 decreased at an annual average of 0.4% to approximately 733,000.  In 2003, Brazil's imports of textiles and clothing totalled US$915.6 million while exports amounted to US$1.4 billion (Tables AI.1 and AI.2).  As at May 2004, the IBGE reported that the volume of garments production had increased by 4.4% over the same period in 2003;  the increase for the entire year was expected to be over 25%.

116. Brazil notified that on 1 January 2005 it would integrate into the GATT 1994 the remaining textile and clothing items that had not been integrated by the previous three integration programmes.
  

117. The BNDES provided R$453 million in credits for investment, to finance purchases of fixed assets, and exports in textiles and clothing, in 2003, a 25.8% increase over 2002.  As small and medium-size producers dominate the sector, 69% of PROEX credits were allocated to SMEs in 2003; these credits have a repayment period of four to six months, at market interest rates.
  According to the authorities, PROEX financing for textiles in 2003 amounted to US$405,400.
118. There is tariff escalation in the sector, with the maximum applied tariff of 20% (see Chapter III(2)).  Protection to the sector is to be provided until 31 December 2004 through safeguard measures in the form of quantitative restrictions on the importation of some textiles and clothing from Korea and Chinese Taipei.
  These restrictions followed a 1,144.8% increase in imports of certain woven fabrics, in terms of volume, between September 1999 and August 2001 (see also Chapter III(2)(vii)(b)).  According to the authorities, this increase generated a contraction in production, of 13.6% in terms of volume during the same period;  an increase in inventories;  a drop in capacity utilization and productivity;  a rise in unemployment;  and a loss of 60.7 percentage points for domestic producers in the domestic market share.  Brazil maintained an additional quantitative restriction on man-made knitted and crocheted fabrics imported from Chinese Taipei, which ended on 30 June 2003 (Chapter III(2)(vii)(b)).

(6) Energy

(i) Petroleum and gas

(a) Market features

119. Brazil has reduced its dependency on foreign petroleum and imported refined petroleum products since 2000.  During 2000-03, Brazil's petroleum export earnings increased to R$2.1 billion, reflecting the sector's development since its deregulation in 1997.  The value of imports during the same period decreased, to US$3.9 billion.  Natural gas imports, which were estimated at 14 million cubic metres per day in 2002, have increased steadily to a value of US$582 million in 2003.

120. PETROBRÁS continues to dominate the production and distribution of petroleum and natural gas throughout Brazil.  As end 2002, the Federal Government was PETROBRÁS' majority shareholder, owning 55.7% of ordinary voting shares.  In 2003, PETROBRÁS produced an average of 1.7 million barrels of petroleum and liquid natural gas per day and 43 million cubic metres of natural gas, and exported approximately 439,000 barrels per day of petrol and petroleum derivatives.  For the same year it reported gross revenue of R$95.7 billion of which R$17.8 billion net profit.

121. Refineries owned by PETROBRÁS produced 96% of Brazil's total output of 1.6 million barrels per day in 2003.  PETROBRÁS has projected investment in refineries totalling US$5 billion for the period to 2007.  Part of the investment is aimed at adapting its facilities to process more quantities of heavy crude petroleum, the type most readily available in Brazil.
  The authorities note that the increase in refining capacity was expected to be no more than 2%.

122. The sixth round of concessions for the exploration, development, and production of petroleum and natural gas took place in August 2004, generating revenues to the National Petroleum Agency of R$665 million (with the signing bonus) and minimum commitments of R$2 billion for exploration.
  The initial concession was mainly to PETROBRÁS in 1999.

123. In February 2003, PETROBRÁS modified its contracting procedures in order to require domestic content of 60% to 75% on materials used for the construction of platforms P-51 and P-52.
  This approach was also followed in the fifth round of tendering for exploration and extraction of petroleum held in August 2003, which imposed 30% to 100% domestic content requirements.  In July 2003, PETROBRÁS initiated the bidding process for the construction of a new platform (P-54) with 60% to 75% domestic content requirements.  The authorities note that R$2.4 million will be invested in the construction of P-54.

124. Brazil imports significant quantities of natural gas from Bolivia through a pipeline covering approximately 3,150 kilometres.  The pipeline has a maximum capacity of 30.1 million cubic metres per day, used mainly by PETROBRÁS.  The pipeline is owned by Gas Transboliviano S.A. (GTB), on the Bolivian side and Transportadora Brasileira Gasoducto Bolívia-Brasil S.A.  (TBG) in Brazil.  Seven agents are authorized to import natural gas into Brazil, PETROBRÁS being by far the main importer.  PETROBRÁS supplies local distribution companies, thermoelectric plants, and its own refineries.

125. PETROBRÁS signed an initial contract in 1993 with Bolivian company YPFB to import natural gas from Bolivia.  The contract stipulated that YPFB would sell natural gas to PETROBRÁS through a take-or-pay regime, updated in 1996.  The Brazilian authorities note that a sharp increase in world petroleum prices after 2002 produced an increase in natural gas prices, and a subsequent economic disequilibrium of the contract conditions.  Thus, in 2003, PETROBRÁS requested renegotiations to reduce prices and take-or-pay commitments.
(b) Regulations

126. The Minister of Mines and Energy presides over the National Energy Policy Council (CNPE) and, in CNPE deliberations, defines public policy for the sector.
  The National Petroleum Agency (ANP), created through Law No. 9,472 of 1997, implements public policy and regulates all matters concerning exploration, extraction, refining, and distribution of all hydrocarbons in Brazil.  The Federal Government holds exclusivity rights for the exploration of all hydrocarbons, extraction, refining, importation, and exportation of petroleum and natural gas and their derivatives, and maritime and pipeline transportation of Brazilian petroleum, natural gas, and their derivatives.  The Federal Government, however, may authorize private companies to exercise these rights through concessions granted by the ANP.  All of these activities can be carried out by any company constituted under Brazilian law and authorized by the ANP.

127. The natural gas industry is organized under Article 25 of the Constitution and Law No. 9,478 of 7 August 1997.  The ANP regulates all matters concerning domestic production, importation, and transportation, while 14 state agencies regulate all aspects involved in distribution.
  Law No. 9,478 guarantees access to infrastructure for transporting natural gas. The price is negotiated between the interested parties;  should an agreement not be reached, the ANP can impose a settlement.  The ANP also regulates the treatment by the owner of the infrastructure to the transportation of its own products.

128. In July 2002, several issues concerning the interconnection of gas pipelines remained unresolved, i.e. specific regulations concerning free access to the networks, concessions for transportation and criteria for tariff schedule.
  Other issues had been resolved through intervention by the ANP.  The authorities note that in January 2003 procedures were established for transporters to provide information on natural gas transport and commercialization to the market;  the ANP;  and vessel owners.

129. All imports and exports of petroleum-based products require authorization from the ANP.
  According to the authorities, this imposes no delays.  Authorization from the ANP to import or export petroleum, natural gas or their derivatives requires registration in both the Suppliers Unified Registry System (SICA) and the National Registry of Legal Persons (CNPJ).  Petrochemical naphtha can only be imported as an input for the refinement of gas and petroleum derived products.

130. The State of Rio de Janeiro imposes an 18% services and merchandise circulation tax (ICMS) on certain imported items related to the extraction or production of hydrocarbons (Chapter III(2)(v)).
131. The importation and marketing of petroleum and natural gas, their derivatives, and ethyl alcohol fuel is subject to the contribution for intervention in the economic domain (CIDE).
  The law stipulates that the revenue generated by CIDE may be used to (i) pay subsidies for prices or transportation costs of alcohol fuel, natural gas and its derivates, and petroleum derivatives (see also section (b) below);  (ii) finance environmental projects related to the gas and petroleum industry;  and (iii) finance infrastructure transport projects.  The funds are distributed to the states (including the Federal District) and the municipalities.

132. The initial transition period established by Law No. 9,478 to adjust and revise the price structure of petroleum products and natural gas charged by refineries was extended until 31 December 2001.  As at July 2001, the price of all petroleum based products, except gasoline type A (regular non-reformulated unleaded gasoline) and A premium, and LPG, had been deregulated.
  The price of gasoline type A and A premium was fixed for both domestically produced and imported gasoline until 2002.
133. There are currently three price structures for natural gas in Brazil:  one for domestic natural gas, one for imported natural gas, and the other one for natural gas to be used in the Thermoelectric Priority Programme (PPT).  The authorities note that the price of domestically produced natural gas has two components, an unregulated commodity price, paid at entrance into the pipeline, and a transport price regulated by the ANP.
  The price of imported natural gas, other than that supplied under the PPT, is not regulated as the parties negotiate the price.
  Any conflicts in the negotiation is resolved by the ANP.

134. The maximum base price of natural gas supplied to power plants operating under the PPT, which is the same throughout the country irrespective of transmission costs or origin, is established in local currency for successive periods of 12 months, during 12 years.  A compensation account (CC) and a compensation amount (PC) are in place to maintain stability in the price of natural gas supply.  The authorities note that the CC and PC are determined by the suppliers and monitored by the ANP.
135. Since 2002 low income families have access to subsidized LPG through the Help-Gas programme (Auxílio Gás), independently from other subsidies such as those provided to companies producing alcohol based products.
  In 2003, Help-Gas subsidies amounted to R$800 million.
(ii) Ethanol

136. Brazil's total production of anhydrous and hydrous fuel ethanol was 12.6 million cubic metres in 2002, an 8.2% annual average increase since 2000.
  Refined sugar and alcohol are co-products based on sugar cane production.  The authorities indicate that, during the 2003/04 crop year, 49.9% of sugar cane production was used for the production of alcohol.  According to UNSD Comtrade data, in 2003, Brazil exported US$158 million and imported US$1.5 million in alcohol fuels;  undenatured ethyl alcohol was both the biggest export and import product.  Within the Americas, in 2003, Jamaica was the biggest importer of Brazilian ethyl alcohol with a total of US$17.3 million.

137. The Interministerial Council for Sugar and Alcohol (CIMA) is in charge of formulating policy for the ethanol (and sugar) industry.  CIMA comprises representatives of the Ministries of Agriculture, Livestock and Food Supply (MAPA);  Mines and Energy (MME);  Finance (MF);  and Industry, Development and Foreign Trade (MDIC).  The Sugar and Alcohol Department (DAA), which is under the MAPA, is responsible for the implementation of policies set by CIMA.

138. The ethanol industry is governed by several regulations.  Portaria MF No. 275 of 16 October 1998 liberalized the price of hydrated alcohol to be used in fuels.  Resolution No. 12 of 13 April 1999 stipulates that hydrated ethyl alcohol fuel sales are to be carried out through public auctions.  Portaria No. 45 of 16 March 2001 approves the technical regulations for the use of anhydrous and hydrous alcohol fuel.  Law No. 10,336 of 19 December 2001 created the CIDE, laying the ground for policy instruments in the sector, while Portaria No. 2 of 16 January 2002 established specifications for the commercialization of anhydrous and hydrous alcohol fuel.  Law No. 10,453 of 13 May 2002 stipulates that support may be given to the price and transportation of ethanol fuels and Decree No. 4,353 of 30 August 2002 creates the mechanism to provide such support (see below).  Law No. 10,636 of 30 December 2002 established the use of CIDE funds in the sector.

139. Brazil's motor vehicle fleet includes passenger motor vehicles manufactured to run partially or totally on ethanol (see Chapter IV(5)).  The authorities note that this is to lower emissions of polluting gases.  In June 2003, the percentage of alcohol-based products in gasoline was fixed at 25%.
  Law No. 9,660 of 16 June 1998 (the Green Fleet Law), mandated official vehicles to be substituted with vehicles run on renewable fuels.  The law did not reach its objectives, mainly because of insufficient production of these vehicles until 2003, when production of flex fuel vehicles began.

140. Article 177 of the Constitution stipulates that funds collected through the CIDE are to be used, among other things, to subsidize the price or the cost of transportation of alcohol fuel (and natural gas and refined gas and petroleum products).  However, the supreme court interpreted the stipulations of Article 177 in December 2003, to mean that the Government is not compelled to use revenues collected from CIDE, but that if it decides to do so, resources from CIDE must be used to pay for any expenses foreseen in Article 177.
  Law No. 10,453 of 13 May 2002, which regulates the use of part of the revenue collected from CIDE, stipulates that transportation costs or prices of nationally produced alcohol fuel may be subsidized or supported by the Federal Government, provided that the Executive Power allocates the budgetary resources at its own discretion.  However, the authorities note that neither the Federal Constitution nor Law No. 10,453 require any mandatory expenditure on alcohol fuel programmes.  Any such expenditure depends on appropriations defined in a budget law, which must be approved annually by Congress.
141. According to the authorities the only support programme currently in force for alcohol fuel is the Ethylic Alcohol Fuel Stock Financing Programme (PFEAEC), created by Resolution CIMA No. 24 of 12 September 2002.  Its objective is to ensure fuel supply throughout the year, taking into account that alcohol production depends on the sugar cane harvest, which is concentrated in the first half of each year.  The programme's aim is to increase production and create enough stocks to guarantee supply of alcohol fuel during the period in between harvests.  The programme is administered by the Ministry of Finance (MF), with resources from CIDE allocated as part of the MF's budget.  The programme was established with an initial credit of R$500 million.
  The programme finances up to 30% of the previous crop-year production.  The purchase and sale of alcohol fuel is done in public auctions, at market prices.
(iii) Electricity

(a) Market features

142. Brazil has an installed potential capacity of 87.1 Giga watts, which represents a 7.4% annual average increase over its 1999 levels.
  Most of the installed capacity is hydroelectric (76.2%) and thermoelectric, (19.9%).  Transmission grids are extensive as hydroelectric plants are normally far away from large cities.
143. The state-owned ELETROBRÁS remains the largest electricity producer in Brazil generating approximately 60% of all electricity and owning 64% of transmission lines with capacity of over 230 kilo volts.
  The Federal Government holds 52.5% of ELETROBRÁS' shares and the company is used as an instrument of public policy, supervising expansion and operations in generation, transmission and distribution.

144. The 40% electricity not generated by ELETROBRÁS is mostly supplied by companies owned by state and municipal governments;  the remainder supplied by private producers.  Transmission lines not owned by ELETROBRÁS are owned by state companies, and distribution companies not owned by ELETROBRÁS are owned by state companies and private distributors.  Electricity distribution is provided by 64 companies, of which 22 have foreign capital participation.
145. Since Brazil's last TPR in 2000 two major events have affected the electricity industry.  The first was the electricity crisis, during the second half of 2001, which led to a rationing of electricity;  this had a negative effect on consumption and investment, especially during the second half of 2001.
  The crisis was largely due to the lack of rain and, according to the Energy Information Administration, lack of investment in the sector (particularly transmission and generation) and regulatory difficulties.
  The authorities note that electricity tariffs increased as a result of an additional tax used to finance the installation of emergency generating capacity and compensation paid to distributors for the loss of income resulting from a decline in consumption.
146. The other major event since Brazil's last Review was the introduction of the NEM (New Electricity Model) for the sector in March 2004 (see below).

(b) Institutions and regulations

147. Since 1996, the main regulatory agency for the electricity industry has been the National Agency of Electric Energy (ANEEL), which is linked to the MME.
  ANEEL implements the policy established by the MME.  In particular, it handles concessions for the production, transmission, and distribution of electricity, settles disputes amongst agents, establishes the criteria for transport price regulations, and regulates the transport costs of natural gas and fossil fuels used for electricity generation.

148. The NEM, launched in late 2003, reorganized the sector, altering various laws regulating the sector.
  The NEM's general guidelines were established through Law 10,848 of 15 March 2004;  Decree No. 5,163 of 30 July 2004 and introduced procedures for marketing energy and No. 5,177 of 12 of August 2004 for granting concessions and authorizations.  Law No. 10,847 of 15 March 2004 and Decree No. 5,184 of 16 August 2004 regulate the preparation of studies that underpin planning in the sector.  The principal objective of the NEM is to guarantee the supply of electricity, promote affordable tariffs, and promote universal service programmes.

149. Law No. 10,848 created two additional agencies:  the Electric Energy Commercialization Chamber (CCEE) and the Electric Sector Monitoring Committee (CMSE).  The CCEE, which is supervised by ANEEL, succeeded the Electric Energy Wholesale Market (MAE) and continues to carry out all of the MAE's obligations.
  The CMSE is entrusted to assess the continuity of electricity supply at all times.
150. The legislation that created the NEM applies to concessionaries and authorized operators of generation, distribution, and commercialization of electricity, including public state or municipal companies.  Public distribution operators may not engage in generation or transmission of electricity.  The public distribution concessionaries and authorized operators under the National Integrated System (SIN) must guarantee the provision of electricity to all of their markets through regulated contracts established by concessions.  The SIN is administered by the Electric System National Operator (ONE), originally established in 1998.

151. Concessions under the SIN are granted for a maximum of 15 years for existing generators and 35 years for new operators.
  In the original bidding model, prior to the NEM, winning bidders were those offering the highest bid for the use of a given public good.  Under the NEM, winning bidders are those that offer the lowest tariff.  Under the new specifications for concessions, the price paid by the final consumer must contain only the cost of acquisition of electricity paid by the distributors plus taxes.  Electricity generators, private, state or municipal, can negotiate the commercialization of electricity with public concessionaries or authorized distributors through the bidding process in the SIN.

152. The energy crisis also prompted the creation of a new state-owned company, the Brazilian Emergency Energy Trading Company (CBEE).  The CBEE, linked to the MME, was created in 2001 with the aim of ensuring transparency in the process of granting concessions for emergency supply contracts to increase generation capacity and electricity supply from any source in the short run, notably liquid fuels.
  It is to be closed on 20 June 2006.

153. The Alternative Sources of Electric Energy Programme (PROINFA) is administered by the MME.  Its aim is to increase the supply of electricity by independent power producers of non-petroleum electricity belonging to the SIN.
  Under this programme, ELETROBRÁS buys electricity generated by producers using alternative sources, at a minimum guaranteed price, according to an annual electricity plan.
  ELETROBRÁS also administers an Energy Development Account (CDE) used to promote the development of the energy sector at the state level and the competitiveness of energy production from non-petroleum sources, i.e. small hydroelectric plants, biomass, natural gas, and charcoal
  The CDE is financed from the annual fees paid for the use of public goods, fines, permissions and authorizations paid to ANEEL, and transmission and distribution providers;  it is due to close in 2027.

154. Energy efficiency regulations were enacted at the time of the energy crisis, in October 2001.
  These regulations established maximum allowable electricity consumption levels for domestic and imported equipment.  The Committee to Establish Energy Efficiency Levels (CGIE) was established to provide compulsory technical guidelines for maximum electricity consumption for domestic manufactures and importers of equipment.
  The National Institute of Metrology, Normalization and Industrial Quality (INMETRO) oversees the implementation of these new regulations (see Chapter III(2)(viii)).

155. A universal service programme, Light for Everyone (LPT), was established at the end of 2003 to provide electricity to the segment of the rural population that still lacks electric services.
  The programmed is coordinated by the MME with the participation of the ELETROBRÁS system.  By law, the programme is funded through the CDE, the Reversal Global Reserve (RGR), holders of public service authorizations and concessionaires, the states and municipalities.
  Lower income families are entitled to electricity subsidies from the ELETROBRÁS system.  In practice, the subsidies are financed through the RGR and special accounts allocated to ELETROBRÁS.
  In 2003, the authorities began a tariff restructuring policy to approximate the tariffs paid by the consumer to their real economic cost.

156. The Economic and Social Development National Bank (BNDES) provides credit to the electricity industry through several programmes.
  The Programme of Capitalization Support to Electric Energy Distributing Companies provides financial support by offering financial guarantees to companies that need to improve their financial profile.
  The programme is to last up to 31 December 2004 and is financed by BNDES' internal resources.  The Emergency and Support Programme to Electric Energy Public Concessionaires (CVA) provides loans to distribution companies to make up for the costs from provisions under Law No. 10,762 of 11 November 2003.  About 20 companies have received approximately R$1.35 billion in loans, which must be repaid within 24 months.  The Financial Support to Investment in Electric Energy from Alternative Sources provides loans for investment in electricity generation from alternative sources to companies with contracts to sell electricity to ELETROBRÁS  The programme has up to R$5.5 billion in financial resources and is available until 30 December 2005.

(7) Services

(i) Introduction

157. The contribution of services to GDP declined slightly between 1998 and 2002, when they accounted for almost 60% of GDP.  The most important subsectors during that period continued to be public administration (27.5% of GDP in services) and housing rents (19.1%);  however, finance (13%), commerce (13%) and communications (4.6%), were the fastest growing.  The services sector, including government services, absorbs some two thirds of the labour force.  The role of the State in the sector has continued to diminish since Brazil's last Review, as a continuation of the privatization process, particularly in telecommunications, financial services, and port and airport services.  Also, efforts have been undertaken to enhance the effectiveness of supervision, particularly in financial services, through tight prudential standards.
158. Brazil is a net importer of services, and runs a traditional deficit in the services account (Chapter I).  This deficit has shrunk during the period under review, from US$7.2 billion in 2000, to US$5.1 billion in 2003.
159. Brazil's specific commitments under the General Agreement on Trade in Services (GATS) cover, at least partially:  business services, communication services, construction and related engineering services, distribution services, financial services, tourism and travel related services, and transport services.  Brazil scheduled horizontal market access limitations regarding the movement of natural persons, investment, commercial presence, and subsidies.  With respect to the movement of natural persons, market access is guaranteed only to specialized technicians, highly qualified professionals, and managers and directors working under temporary contracts.  Special conditions apply to the appointment of managers to affiliates of foreign companies.  Brazil has also retained the right to require foreign companies wishing to supply a service to be organized as a legal entity as foreseen by Brazilian law.  Most commitments are in mode 3 (commercial presence);  there is no commitment on cross-border supply.

160. Brazil listed exemptions to MFN treatment under the Annex on Article II Exemptions to the GATS Agreement, regarding the signature of maritime transport agreements on cargo sharing and cargo reservations, and measures providing for access to cargo on a reciprocal basis.
  Brazil has signed such agreements with Argentina, Chile, and Uruguay, among others.
161. Brazil participated in the WTO negotiations on financial services and in the negotiations on basic telecommunications.  However, as of August 2004, Brazil had not ratified the Fifth Protocol on Financial Services, nor the Fourth Protocol on basic telecommunications services.  In July 2000, Brazil informed the Council on Trade in Services that the Fourth Protocol had to be withdrawn from Congress, due to incompatibilities between Brazil's specific commitments listed therein and the Brazilian legal and regulatory framework, and that Brazil could not ratify the Protocol as it stood.
  Brazil submitted a new draft schedule of GATS commitments in telecommunication services for certification in 2001, together with a draft decision to maintain the MFN exemption listed during the negotiations of the Fourth Protocol.  Some WTO Members objected to the draft and, as a result, Brazil withdrew its draft schedule of specific commitments in basic telecommunications.

162. Brazil is an active participant in the current negotiations on services.  In July 2004, Brazil tabled an initial offer.
  The offer is conditional on other WTO Members making substantive and satisfactory offers in areas of interest to Brazil in the Doha Work Programme, particularly in agriculture, as well as in sectors and modes of supply in the GATS negotiations where Brazil has indicated its interests.  The offer is also conditonal on the outcome of the negotiations on rule-making under GATS Article VI:4 (Domestic Regulation), Article X (Emergency Safeguard Measures), and Article XV (Subsidies).

163. As a member of MERCOSUR, Brazil participates in the ongoing services negotiations within the regional grouping, which envisage free trade in services ten years after entry into force of the Protocol of Montevideo.  As at May 2004, MERCOSUR Members were in the process of preparing their lists of specific commitments for liberalization in the context of the fifth round of negotiations;  the fourth round of negotiations was concluded in December 2003.  Services encompasses initiatives including the Mercosur Visa approval programme, which contains common rules for the temporary movement of services providers, as well as the mechanism for temporary professional exercise, in which directives were established for mutual recognition agreements between professional entities, and for temporary licences.  Those instruments were approved by the MERCOSUR Council in December 2003.
164. The MERCOSUR Council approved the Montevideo Protocol on Trade in Services at the end of 1997, but as of April 2004, Brazil had not ratified this Protocol (Chapter II(3)).  The Protocol is aimed at liberalizing the circulation of services within MERCOSUR and includes all forms of supply (the four GATS modes), as well as respect for the principles of MFN and national treatment.  The obligations on market access and national treatment do not apply to sectors, subsectors, activities or measures not inscribed in the lists of specific commitments.  The Protocol of Montevideo follows the GATS model in that a Member may adopt or maintain quotas to services providers, economic needs tests, limitations on foreign investments and on the participation of foreign capital in a company.  Nonetheless, the validity of these measures is conditioned on their inscription in the Member's schedules of specific commitments.
165. Brazil does not participate in any other preferential agreements containing provisions on trade in services, but services are currently being negotiated under the FTAA and, as part of MERCOSUR's free-trade agreement negotiations with the European Union.
(ii) Financial services

(a) Main features
166. Financial services accounted for 7.7% of GDP in 2002, up from 5.4% in 2000.  Brazil runs a traditional trade deficit in financial services:  in 2003, excluding insurance services, the deficit reached US$383 million, with exports totalling US$363 million and imports of US$745 million.  This was higher than the 2001 deficit (US$307 million), due to an increase in imports while exports remained stable.  Trade in insurance services also posts a traditional deficit;  this reached US$436 million in 2003, a significant increase over 2001 (US$275 million), as imports increased substantially, from US$455 million to US$560 million, while exports declined.

167. In its offer in the extended negotiations on financial services, Brazil included a new provision to allow the incorporation in Brazil of all insurance and insurance-related services and financial institutions, subject to the enactment of a presidential decree.
  Restrictions regarding the provision of auxiliary insurance services by foreigners were liberalized.  Limitations on national treatment for the installation of automatic teller machines, and the minimum requirements for paid-up capital were eliminated.  Brazil also made commitments regarding provision of services by non-financial institutions.
  As noted, Brazil has not yet ratified the Fifth Protocol to the GATS;  the ratification process is still pending in Congress.
168. The number of institutions that constitute the Brazilian financial system (SNF), declined from 724 in December 2001 to 658 in December 2003, as a result of mergers and acquisitions, the bankruptcy of some banks, and the transformation of others into other types of financial institutions.
  Reflecting the latter, the total number of financial institutions remained roughly the same (2,462 in December 2003), due to an increase in the number of cooperatives.
169. The banking system comprises multiple, commercial, development, investment, and savings banks.  While multiple banks may provide a wide range of banking services, other financial institutions are more specialized.  Multiple banks may affiliate with entities engaged in other financial services, in particular securities trading, but not insurance.  Commercial banks may collect demand and savings deposits, and provide credit to firms, mostly for working capital, and to households.  Investment banks are allowed to collect time deposits and are specialized in medium- and long-term financial operations; savings banks collect demand and savings deposits and operate heavily in credit for housing; credit cooperatives provide credit and banking services to their members, which are mainly rural producers.
170. The assets of the Brazilian financial system were R$1.22 trillion (some US$418 billion) at end June 2003, equivalent to over 80% of GDP.
  Of these assets, 97.9% were in the hands of banks, and the rest in credit cooperatives and other non-bank financial institutions.  Profits reached R$6.5 billion, of which R$6 billion corresponded to profits made by banks.  Credit activities, particularly private lending, have been affected by the relatively slow growth of the economy (Chapter I). Credit provided by the SFN was R$409.9 billion in December 2003, an 8.4% nominal increase over the previous year but a small decline in real terms.  Lending by the private financial system totalled R$243.1 billion in December 2003, up 5.3% in nominal terms from December 2002, while lending by public institutions totalled R$166 billion up 15%.
  The credit/GDP ratio declined to 27% in 2003, from 28.1% in 2002.

171. The SFN is regulated by several agencies of the Ministry of Finance, primarily the National Monetary Council (CMN), the Central Bank of Brazil, the Securities Exchange Commission (CVM), the Private Insurance Superintendence (SUSEP).  Closed entities offering complementary pensions are supervised by the State Secretariat for Pension Funds (SPC), an agency subordinated to the Ministry of Social Security. 

172. Law 4,595/64 created and gave normative powers to the CMN.  The Minister of Finance presides over the CMN
, which is the highest regulatory entity within the SNF; the Council sets policies and regulations for financial institutions and markets based on recommendations from the Central Bank and other regulators.
  All members of the national financial system, including the Central Bank and the CVM, must comply with CMN Resolutions.  The Central Bank executes the policies of the CMN, authorizes the functioning of financial institutions and supervises deposit-taking financial institutions, other financial institutions, financial intermediaries, and auxiliary institutions.  Supervision is conducted jointly by the Central Bank and the CVM is conducted for investment banks, securities brokers and dealers, the clearing and settlement system, and foreign investor portfolios.
173. Stock and futures exchanges, mutual funds, securities issuers (such as public companies), broker/dealers, portfolio managers, and individuals acting in the securities business are supervised by the CVM;  the SPC supervises private closed pension funds, and the SUSEP supervises private open pension funds, insurance companies, and capitalization companies.  The National Health Agency (ANS) supervises health insurance management companies.
 

174. Since its last Review in 2000, Brazil has notified to the WTO new laws and resolutions related to a variety of financial service, including:  private closed pension funds;  the use of electronic media for deposits and in financial and capital markets;  the introduction of a new financial institution called a small entrepreneur company;  confidentiality of financial institutions' operations;  the functioning of savings and loans companies and investment banks;  and employment regulations.
 

175. During the period under review, the Central Bank continued its efforts to improve the supervision of financial institutions.  For example, new technology has been used to improve offsite supervision, monitoring, and control mechanisms, including capital adequacy and risk exposure, as well as to facilitate regular reporting from financial institutions.
  The activities of the Risk Credit Centre were enhanced by Circular 3,098 of 20 March 2002, which introduced new procedures for monitoring reference data on credit operations in order to assess clients' credit-worthiness and ability to pay.

176. The Central Bank administers the new Brazilian System of Payments (Sistema de Pagamentos Brasileiro, SPB), which was launched in April 2002, and regulates financial institution liquidity.  The SPB will not authorize transactions for which financial institutions do not have the resources, thereby ensuring that financial institutions increase their resources through transactions with the Central Bank.
  CMN Resolution 2,882 of 2002 sets forth the core principles for the SPB, which follow the recommendations of the Bank for International Settlements (BIS) and the International Organization of Securities Commissions (IOSCO).  The Resolution empowers the Central Bank to regulate, authorize, and supervise the clearing and settlement systems.  For systems that settle securities, except government securities and corporate bonds issued by banks, these responsibilities are shared with the CVM.  Under the SBP, all settlements of operations with securities and other financial assets, including foreign currency and financial derivatives, as well as fund transfers above R$10 million or present daily turnover higher than R$5 billion, must be settled directly in accounts held at the Central Bank.
177. In accordance with Article 192 of the Constitution, commercial presence restrictions apply in financial services.  Paragraph III of Article 192 of the Constitution refers to the determination of conditions for the participation of foreign capital in financial institutions;  these have not yet been established.  In the absence of these conditions, Article 52 of the Temporary Constitutional Provisions Act states that, until conditions are established, the establishment in Brazil of new branches of financial institutions domiciled abroad, as well as the increase in the participation of individuals or foreign entities domiciled abroad in the capital of financial institutions with headquarters in Brazil, is prohibited.  This prohibition, however, does not apply to authorizations resulting from international agreements, reciprocity, or from the Brazilian Government's interest.  In this respect, the Ministry of Finance's Statement of Principles (Exposição de Motivos) No. 311, of 23 August 1995 recognized the establishment and increase of capital of domestic and foreign banks as a matter of national interest.  The authorities note that, in practice, the installation of new financial institutions is subject to case-by-case approval;  authorizations are granted by means of a Presidential decree, which gives way to Central Bank authorizations.
178. Financial institutions that have their headquarters abroad and are seeking authorization from the Central Bank in order to operate in Brazil must submit company information to the Central Bank's Financial System Organization Department (DEORF).
  The Central Bank makes a recommendation to the CMN, who in turn makes a recommendation to the President for approval.  CMN Resolution No. 2,815 of 24 January 2001 confirmed the minimum capital requirements set by the CMN in 1994 at R$7 million for commercial and multiple service banks, R$6 million for investment and development banks, R$3 million for credit, financial, leasing, and investment corporations, and R$600,000 for securities companies.
  Resolution No. 2,743 of 28 June 2000 changed the procedures for capital sharing applicable to financial institutions authorized by the Central Bank.

(b) Banking

Market developments

179. In December 2003 there were 189 banking institutions in Brazil compared with 206 in 2001;  the decline is attributed to bankruptcies, mergers and acquisitions, and change in status of financial institutions.  There were 140 multiple banks and 23 commercial banks
, as well as 21 investment banks, four development banks, and one savings banks.  Total banking assets increased by 0.7% to US$460.8 billion between December 2001 and 2003 and total deposits increased by 6.2% to US$170 billion over the same period.
180. In December 2003, the top 50 banks accounted for 82.9% of banking assets, with a total of US$382.1 billion, and deposits taken by these banks were US$157.8 billion or 92.8% of total banking system deposits.  The largest bank is the federally owned Banco do Brasil, with 17.3% of total assets in 2003;  Banco do Brasil was also the largest in terms of deposits throughout the period under review.
  The Caixa Econômica Federal is another major federally owned bank.

181. Banks generally are classified in one of five categories that indicate the origin of ownership:  federal-government owned, state-government owned, domestic private, foreign-controlled private or foreign-participation private.  Of the top 50 banks in December 2003, six were federally owned;  four were state-owned (up from three in December 2000);  20 were domestic private (up from 14);  18 were foreign-controlled private (down from 23);  and two were private banks with foreign participation (compared to four in 2000).
182. Consolidation among private banks continued during the period under review, and the number of institutions participating in the system declined with the reorganization of the banking sector.  The share of total assets of both foreign and domestic private banks increased, while that of government-owned banks decreased.  In June 2003, domestically controlled private banks accounted for 39.4% of total assets, government-owned banks for 35.8% and foreign banks for 24.7%;  the evolution has been similar for deposits;  private institutions held some 57% of the total in June 2003, up from about 43% in 1999.
183. The participation of foreign banks in the Brazilian market is significant.  Taking into account all banks, 50 out of 140 multiple banks are controlled by foreign capital (measured by voting capital), and in most cases majority ownership exceeded 90%.  There is foreign capital participation in the ownership of some 233 financial institutions, or about a third of the total.  The main foreign groups in the Brazilian banking system are from the United States (23% of the total), Spain (11%), Germany (10%), Italy (10%), and the Netherlands (8%).  Some 47% of the foreign-capital-controlled banks have their origin in the Euro area.
  There are also 50 Brazilian banks with facilities and/or participation abroad.

184. The reform of the banking sector, as well as the transfer of government control to private entities over the last decade, were assisted by three programmes aimed at private banks, state-owned banks and federally owned banks.  The Programme to promote the Restructuring and Strengthening of the Financial System (PROER) launched in 1995 was aimed at private banks.
  The PROER allowed the Central Bank to intervene in some of the largest commercial banks to protect depositors and to prevent the emergence of a systemic crisis in the banking system.  Since the implementation of the Fiscal Responsibility Law (Complementary Law No. 101 of 4 May 2000), new operations using the PROER require specific authorization.
  The PROER is not currently in use.
185. Under the Programme of Incentives for the Reduction of the State Role in Banking Activity (PROES), the Federal Government financed 100% of the costs of restructuring of state-owned banks provided they were either privatized, converted into development agencies, or liquidated;  otherwise, the Federal Government provided only 50% of the restructuring costs, with the remainder to come from the states.  The Federal Government provided a 30-year loan, at an interest rate equivalent to the variation in the general price index (IGP-DI) plus 6% per year.  Out of 35 state-owned banks in 1995, only 12 banks remained under state control in early 2004;  ten banks were closed and the rest were either privatized, restructured, or transformed into development agencies.
186. Under the Programme for the Strengthening of the Federal Financial Institutions (PROEF) federal-government owned banks (the Banco do Brasil and the Caixa Econômica Federal), along with two development banks (Banco do Nordeste and Banco da Amazônia), were subject to enhanced Central Bank supervision and restructuring.  These banks are now required to comply with capital requirements stricter than those recommended in the Basle Accord.  The fiscal cost of the three programmes together is estimated at approximately 8-9% of GDP during their whole implementation period.
187. PROER, PROES, and PROEF were followed by the creation of the Credit Guarantee Fund (FGC), a mandatory, privately funded deposit insurance scheme.  The legal basis for this scheme is Resolution BACEN No. 2,211/95 and Resolution BACEN No. 3,024/2002.
188. Over half of credit granted is at fixed interest rates.  Loans with indexed interest rates, usually rates linked to the change in the exchange rate, represented 29.2% of the total in 2002;  operations with floating interest rates account for the remainder of outstanding free credit.

189. Brazilian banks have performed well in terms of profitability in recent years.  In June 2003, the banking system's return on equity stood at 10.8%;  the return is generally higher in the largest banks.
  Banks capital ratios have increased and exceed both Basle and domestic standard requirements.  In June 2003, the system's ratio of net worth to total assets weighted by risk stood at 16.2%;  the level required for banks and other financial institutions by Brazilian regulations is 11%.  Prudential indicators for the largest banks were on average sounder:  the Basle capital ratio for the 50 largest banks was 24.3% in December 2003, about three times the 8% level recommended internationally.  Additionally, the Central Bank notes that stress tests, carried out with 137 banks and based on June 2002 data, have shown the system's resilience to exchange, interest rate, and credit shocks.

190. The banking sector reform has resulted in a reduced presence of public banks and larger participation of foreign banks, less directed credit, and better capitalized banks whose profits do not depend on inflation.
  It has also resulted in the development of regulations and procedures that have strengthened the financial system.  A recent study shows that, over the years the Brazilian banking system has been resilient to shocks and was able to preserve the real value of savings in the system, thus avoiding both dollarization and disintermediation.

191. Despite reform, some inefficiencies remain in the banking sector, and reducing the cost and increasing the volume of credit in the economy remains a challenge.  This is reflected in the still very large interest rates spreads.  As at February 2004, the average lending rate was 56.1%, while the savings rate was 15.6%, yielding a spread of some 40.5%;  the spread for individuals is generally twice as high as that for companies.
  According to the Central Bank, the main components of the high spreads are the (high) profit margins of the banks, taxation, high administrative costs, and the delinquency rate.
  Other studies point to macroeconomic uncertainty as the main case for the high spreads.
  Compulsory lending to agriculture at rates below those prevailing in the domestic market may also contribute to the high cost of credit, although the authorities note that rural credit operations represent only 10.9% of total credit operations.  The Central Bank has identified a number of measures to try to reduce this spread, including reduction of credit risk, and improvement of the payments system.
  Also, there is further scope for the development of financial intermediation:  total credit in 2003 accounted for only some 30% of GDP.
Legal and regulatory framework

192. Financial services are regulated at the federal level.  No major changes have taken place in the legal framework for banking since the last review in 2000.  The main legislation regulating the banking sector remains:  Article 192 of the Federal Constitution;  Article 52 of the Temporary Constitutional Provisions Act;  Law No. 4,595 of 31 of December of 1964;  Law No. 4,728 of 14 of July of 1965;  Resolution No. 2,099 of the CMN of 17 August 1994;  and the Manual of Norms and Instructions of the Brazilian Central Bank.  Law No. 6,024 of 13 March 1974 disciplines the intervention and the extra-judicial liquidation of financial institutions.
193. As noted, according to the Constitution, the participation of foreign capital in financial institutions is subject to conditions of national interest, international agreements, and reciprocity, failing which the establishment of new branches of financial institutions or an increase in foreign participation in an established company is not allowed.
  However, the Ministry of Finance's Statement of Principles (Exposição de Motivos) No. 311, of 23 August 1995 recognizes as a national interest matter the participation or the increase in participation of juridical or natural persons, residents or domiciled abroad, in the capital of domestic financial institutions.
194. Foreign banks must be established as a subsidiary or branch to be able to take deposits or to lend in Brazil.  Once they are established, they may engage in the same activities, and are subject to the same prudential requirements as domestic banks.  Banks incorporated in Brazil may be 100% owned by foreign capital.  The number of foreign bank branches in Brazil is restricted.  Banks established in Brazil before 5 October 1988 may not open new branches;  for banks authorized after that date, the number of branches is subject to the conditions set out at the time of authorization.

195. The criteria to obtain a licence are established by the CMN and include minimum capital requirements, prudential regulations, and specifications regarding the qualifications of the administrators of the institution.  The same requirements apply to nationals and foreigners.  Representatives and directors of financial institutions must be approved by the Central Bank and must be residents of the country;  they are not required to be Brazilian nationals.

196. There are distinctions between foreign bank agencies/subsidiaries, which may undertake all the functions and operations authorized to the head office, and representations, which are not allowed to receive deposits or to undertake other commercial transactions.
197. Resolution No. 2,592 of 25 February 1999 makes provisions on the commercial presence, within Brazil, of financial institutions or similar institutions with head office abroad.  The representation within Brazil of a financial institution or similar institution with head office abroad depends on prior authorization by the Central Bank of Brazil, and may only be performed by a natural or legal person or persons domiciled within Brazil, must have the goals of making commercial contacts and transmission of information interest of the head office or branches abroad, and may not perform operations which are exclusive to financial institutions and other institutions authorized to operate by the Central Bank.  The cross-border supply of banking services is not permitted.
198. Central Bank Resolution No. 2,099 of 17 August 1994 introduced minimum capital requirements along the lines of the Basle Principles, and additional limits, depending on the degree of structural risk of the bank's activities, designed to serve both as permanent funding for the bank's activities, and as a reserve against the risks and losses.  In July 1997, the Central Bank introduced a new supervisory methodology, the global consolidated inspection (IGC) programme, to enhance supervisory practices.
199. In keeping with Brazil's 1997 adoption of the Basle Committee on Banking Supervision principles, the CMN, mandated in 1998 that financial institutions adjust their internal control systems to comply with Basle Principles by 31 December 1999.
  Prudential requirements, which are the same for domestic and foreign banks, were adjusted upwards in 2001 and 2002.  Capital adequacy requirements vary by type of financial institution and are generally more stringent than the requirements of the Basel Principles (8%).  The requirements are:  11% for banks;  13% for banks owned by credit unions;  15% for credit cooperatives;  and 20% for credit unions.  The capital adequacy requirement for development agencies is 30%.  As mentioned, banks have been keeping rates well above these levels.

200. The Central Bank has entered into information-sharing agreements with the financial supervisory authorities of Argentina, Japan, Spain, and the Cayman Islands, and is exploring such agreements with Italy, the Netherlands, Portugal, Paraguay, Peru, Panama, and Venezuela.  Informal arrangements are in place with the Netherlands, the United Kingdom, and the United States.

(c) Insurance

201. Insurance activities accounted for an estimated 3.4% of GDP in 2003, up from to 2.9% in 1998.  The total market value of premiums, investment plan income, and receipts from open private pension contributions was around R$51.2 billion (some US$17.5 billion) in 2003, up from R$26.2 billion in 1998.
  Adding pension funds, this total rises to R$290.8 billion, up from R$121.2 billion in 1998.  Brazil ranked 22nd worldwide in terms of the size of its insurance market in 2002.  In December 2003, there were 130 insurance companies (of which 14 were health insurance companies), 15 investment plan companies, and 29 open private pension fund societies in operation;  there were 360 closed private pension funds.  The insurance business also includes the complementary pension regime, which comprises funded occupational and personal pension plans privately managed by open and closed pension funds and insurance companies.  
202. In April 2004, 35.1% of premiums corresponded to life insurance, 22.3% were for motor vehicles, and 25.5% for health;  the rest were for fire, transportation, and other risks.  Some 33.2% of all premiums were generated by foreign-controlled insurers in 2003, up from 25% in 1998 and just 4.2% in 1994.  Foreign enterprises accounted for 10% of investment plans in the insurance business, in 2003, and 35.9% of all contributions in open private pension funds.
  The value of reinsurance was R$2.9 billion in 2003;  55% of this value was transferred to the external market as retrocession (reinsurance to cover other reinsurance operations).  Closed private pension funds had accumulated assets of US$82.2 billion in 2003.
203. The national insurance system is made up composed of the National Council of Private Insurance (CNSP), the Superintendence of Private Insurance (SUSEP), the Brazilian Reinsurance Institute (IRB BRASIL Re), private insurance companies, and authorized brokers.  SUSEP, an autonomous body linked to the Ministry of Finance, is responsible for the control and supervision of insurance, open private pension funds, and capitalization (investment plans) operations.  SUSEP executes the policy laid down by the CNSP, which is the main body responsible for policies for the private insurance industry and for the regulation of the national insurance system.  The CNSP is also responsible for fixing the characteristics of the different insurance contracts.  IRB BRASIL Re is responsible for reinsurance activities.  In January 2000, Law No. 9,961/00 transferred the supervision of the health insurance business to the National Health Agency (ANS), linked to the Ministry of Health.  The National Social Security Institute (INSS), hierarchically linked to the Ministry of Social Security, is the sole authorized supplier of worker's compensation insurance.
204. Closed complementary private pension entities are supervised by the State Secretariat for Pension Funds (SPC), an agency subordinated to the Ministry of Social Security.  The SPC licenses pension entities and supervises their compliance with regulations.  Main regulatory decisions are made by the National Board of Complementary Pensions (CGPC), linked to the Ministry of Social Security and comprising members from Government, and employers' representatives, participants of pension funds, and pension fund representatives.
205. The provision of insurance services in Brazil is governed by Decree Law No. 73 of 21 November 1966, as modified by Decree No. 60,459 of 13 March 1967, Law No. 261 of 28 February 1967, Law No. 10,190 of 14 February 2001, and Complementary Law No. 109 of 29 May 2001.  CNSP Resolutions and SUSEP Circulars regulate the industry's day-to-day activities.  Insurance companies that provide only health insurance are subject to ANS regulations.
206. Law No. 10,190, of 14 February 2001 amended some provisions of Decree Law No. 73/66, in particular those with respect to bankruptcy and the calculation of total equity.  The new law clarifies bankruptcy procedures and establishes that insurance companies are to benefit from bankruptcy provisions in cases of non-judicially decided liquidations only when assets are not sufficient to cover the payment of at least half of the company's debts.  With respect to the calculation of total equity, Law No. 10,190/2001 mandated that the value of insurance companies' total equity be at least equal to that of non-operational liabilities (defined as those not covered by guarantees), and gave insurance companies a year to adjust to the new requirements.
207. Insurance companies may not engage in other financial activities, but do not need to specialize in a specific line of insurance, they may be composite (life and non-life);  the only exceptions apply to the export credit insurance company, which must be specialized, life insurance companies authorized to deal in open pension funds, health insurance companies, and the reinsurance company.  Foreign insurance companies providing insurance of any kind are required to be incorporated under Brazilian law, in the form of a "sociedade anônima" (corporation).

208. With respect to foreign commercial presence, Brazilian law mandates that there must be reciprocity regarding market access for insurance operations.  Also, the establishment of a life or non-life insurance foreign company requires an act from the Minister of Finance, preceded by prior approval from SUSEP.  Since July 2004, authorizations are granted directly by the SUSEP.  Once a foreign company is authorized to operate in Brazil, national treatment is granted.
209. Minimum capital requirements vary according to the region of operation and the type of activity.  There are no barriers to the internal trade of insurance services as long as a company complies with these minimum capital requirements.  In accordance with Resolution CNSP No. 73/2002, insurance companies must maintain capital not lower than R$1.2 million in fixed capital, plus a variable amount up to R$6 million if the company intends to operate in the whole country.  The minimum requirements for investment plans are R$1.8 million, and R$10.8 million, after adding the variable amount and if the company wishes to operate in the whole of Brazil, respectively.

210. Insurance brokers must be registered at the SUSEP.  Pre-approval is required only for brokers wishing to sell non-life insurance.  In general, new insurance products do not have to be pre-approved by the SUSEP, but information about them must be submitted to it;  the SUSEP undertakes an analysis that might lead to recommendations to modify the product.  However, life insurance products that offer long-term savings and annuities, capitalization plans, and open pension products require prior approval from the SUSEP.  The SUSEP may forbid the commercialization of any product considered incompatible with the industry's regulatory framework or specific provisions thereof, or deemed to be not technically feasible or badly structured.
211. Cross-border supply of insurance services is not allowed.  The IRB may, however, authorize insurance to be bought outside Brazil if coverage is not available in the country, the risk is deemed not convenient to the national interest, or if the insurance is for vessels with Special Brazilian Registry (REB), provided the price is lower outside Brazil.
212. Although the monopoly on reinsurance operations was eliminated in 1996 through Amendment No. 13 to the Brazilian Constitution, and regulations establishing conditions of operation for new reinsurers in Brazil were issued in January 2000, the reinsurance market continues to be a monopoly of IRB-Brasil Resseguros.  After the legal end of the monopoly in reinsurance, the wholly government-owned IRB was transformed into a corporation by Provisional Measure No. 1,578, of 18 June 1997, later converted into Law No. 9,932/99.
  IRB was included in the privatization programme in December 1997.  In December 1999, its assets were transferred to the SUSEP by Law No. 9,482/99.  However, this action was considered unconstitutional by the Supreme Federal Tribunal, in October 2002, and the privatization of IRB was suspended.  The January 2000 Resolution, allowing foreign-based reinsurance companies to sell reinsurance services in the country, directly or through brokers, to become effective upon privatization of IRB, was left temporarily ineffective.
(d) Securities
Market developments

213. There are four stock exchanges, 11 secondary exchanges, 3,067 investment funds, 57 real estate funds, seven privatization funds, two equity funds, and 589 brokers/dealers in operation in Brazil.  The four stock exchanges (the São Paulo Stock Exchange, the Custody and Settlement Chamber (CETIP), the Commodity and Futures Exchange (BM&F), and the Electronic Quotation System (SOMA)) are the result of the consolidation in the securities market in 2000, which sought to bring productivity gains and reduced costs.  Following the integration, the trading of stocks is carried out on the São Paulo Stock Exchange (BOVESPA), while the BM&F trades in derivatives, the Electronic SOMA in shares of small companies, and the Custody and Settlement Chamber trades in debentures.  Regional exchanges concentrate on market development activities and on providing services to the local markets.  
214. The BOVESPA is the largest foreign exchange in Latin America.
  There were 369 companies registered in the BOVESPA, with a market value of R$676.7 billion (US$234.2) in December 2003.
  Only one foreign company, Telefónica of Spain is listed;  however, foreign investment is active, totalling US$986.6 million in the first four months of 2004.

215. Brazilian capital markets have been expanding fast in the past few years.  There were 935 companies registered with the Securities and Exchange Commission (CVM) in December 2003, down from 1,101 in 2000.  The portfolio value of foreign investors reached US$20.1 billion in December 2003, of which 86.9% was in stocks, 11.6% in fixed income investments, and the rest in other types of securities, such as derivatives or debentures.  The market value of the state-owned public companies was US$55.6 billion in December 2003.  The market value of domestic investment financial funds reached US$146.9 billion in August 2003.  The traded value of derivatives during 2003 was US$4.9 billion, up from US$2.7 billion in the previous year.
Legal and regulatory framework

216. The Securities and Exchange Commission (CVM), is in charge of supervision of the securities market in Brazil, with the exception of government bonds and similar titles, regulated by the Central Bank.  The CVM is an independent government entity linked to the Ministry of Finance, with its own legal entity and budget, and is also responsible for assuring the proper functioning of the exchange and over-the-counter markets.  The CVM has the power to issue complementary rules to laws and CMN resolutions, including instructions and deliberations.  These rules are available on the CVM's website.
  The securities industry relies to a large extent on self-regulation (see below);  stock and futures exchanges and the electronic quotation system have been granted self-regulatory power.
217. The main laws that guide the securities market, are Law No. 6,385/76, as amended (the Securities Law), which disciplines the securities market and created the CVM;  and Law No. 6,404/76, (the Corporation Law).  Law No. 10,303 of 31 October 2001 and Law No. 10,411 of 26 February 2002 altered and added provisions to Law No. 6,385/76, as well as Law No. 6,404/76, especially regarding minority shareholding rights.

218. Law No. 6,385/76 requires that issuers of securities that are publicly distributed be incorporated as publicly held companies.  The CVM is empowered to conduct investigations and to impose penalties on violators of securities law, for actions or omissions that have occurred in Brazilian territory, or abroad, if there have been serious damages to Brazilian residents.
219. CVM registration and authorization is required for the distribution of securities issues on the market;  the purchase of securities for resale;  the intermediation or brokerage on operations involving securities;  and the clearing and settlement of such operations.  Only authorized agents registered with the CVM may engage in securities mediation or brokerage activities outside the stock exchange.
220. Stock exchanges, futures exchanges, over-the-counter market entities, and securities clearing entities have administrative and financial autonomy and are considered as auxiliary entities of the CVM;  they are, therefore, required to supervise their respective members and the securities transactions carried out by them.
221. Resolution CMN 2,689 of 26 January 2000 established more flexible rules for investments by non-residents in the financial and capital markets.
  Resolution 2,689/2000 allows foreign investors freedom to operate in all the investment products available to the domestic investor, including forward, futures, and options contracts of farm products.
  The Resolution opens Brazilian capital markets to individual investors;  formerly only institutional investors could participate.  The Resolution also allows non-resident investors to make applications in investment funds comprising securities and fixed income funds.  There are no restrictions on the migration from equity to fixed income funds.

222. Foreign entities may invest in Brazilian capital markets through authorized investment companies or using depositary receipts.
  According to Resolution No. 2,689/2000, as a precondition to investment in the domestic market, a non-resident investor must choose a representative, who must be a Brazilian resident, and who is responsible for information requirements and registration procedures with the Central Bank and the CVM.  The non-resident investor can operate as the account holder of an individual account or of a collective account, and/or as a participant in a collective account.  A non-resident investor can be both the account holder and also participate in one or more other accounts.  Individuals may not be holders of collective accounts.  The transfer of securities between different accounts in which the investor participates is automatic but must be notified to the CVM.  Prior authorization from the CVM is required for overseas transfers of custody positions between non-resident investors, due to mergers, incorporations, spinning-off processes, and other corporate restructuring, as well as those due to hereditary succession.

223. Funds brought into Brazil under the terms of Resolution 2,689/2000 are subject to electronic registration at the Central Bank in declaratory form.
  An initial electronic declaratory registration (RDE) and subsequent updates are required for any movement across foreign exchanges.  Non-resident investors may not acquire or sell securities of publicly listed companies across non-organized over-the-counter markets or organized by entities not authorized by the CVM.  It is forbidden to make any kind of transfer or assignment overseas of securities held in the name of a non-resident investor, except in the case of corporate restructuring or hereditary succession and as permitted by the CVM and Central Bank.

224. As from 1 January 2002, foreign and Brazilian investors receive equal tax treatment in relation to operations in the financial and capital markets, including quotas in investment funds.  Capital gains are taxed at 20%, interest on stockholders' equity at 15%, and dividends are exempt.  Acquisitions prior to this date remain subject to the tax treatment applicable to other foreign investments (the rates are 0% and 15%, respectively).  Capital gains from transactions in the stock, commodities, and futures exchanges are tax-exempted when investors are constituted in countries where income is taxed at a rate over 20%.  Foreign investment is subject to the financial transactions tax (IOF) at the time funds are brought into Brazil.  Tax rates vary from 0% (portfolio investment) to 25%.  The provisional contribution on the operation or conveyance of funds, credits and rights of a financial nature (CPMF) is applied at a rate of 0.38% when funds are brought into Brazil by non-resident investors or upon repatriation.  However, since 2002, the CPMF does not apply when resources of non-resident investors are brought in exclusively for transactions that involve the purchase and sale of stocks in stock exchanges or organized over-the-counter markets, as well as for contracts based on stocks or index of stocks, in all their modalities, negotiated in stock or commodities and futures exchanges.  The CPMF is not applied in cases of repatriation of resources originating from such transactions or contracts.
(iii) Telecommunications

(a) Market structure

225. The telecommunications sector accounted for 2.7% of GDP in 2002.  In 2003, there were 49.6 million installed fixed telephony lines;  fixed telephone density (per 100 inhabitants) reached 28.8, and mobile service access was 26.2 per 100.
  There are 30 operators in fixed telephony (including long distance) and eight holdings companies providing mobile services (as at May 2004).
  Foreign direct investment in the sector fell from R$22.1 billion in 2001, to R$10.1 billion and 2002, and R$6.4 billion in 2003.
226. Consolidation of the changes in the sector following the privatization of the TELEBRAS system in 1998 has continued.  Brazil has been divided into three geographical regions through the General Licensing Plan (see section (b) below).  Liberalization of the market envisioned a transition period ending in 2002, during which regional incumbents in local fixed telephony competed with a "mirror" company.  Mirror companies in local fixed telephony have only captured a small market share (less than 5% on average), but competition has increased as additional service providers have been licensed:  a total of 22 additional local fixed telephony companies operate throughout the country (as at May 2004).
227. Long-distance fixed telephony in Brazil can be separated into three types, i.e. intra-regional, national, and international.
  As at 2002, the fixed intra-regional long-distance market was dominated by the privatized former TELEBRAS companies.
  Embratel holds 75% to 80% of the market for national and international long distance.
228. Mobile telephony was opened to competition with a transition phase based on a duopoly model and, since 2000, a many-supplier model.  Incumbents used band A and entrants used band B;  the auctioning of B-band licences netted R$8.3 billion.  Mirror mobile companies had captured a significant part of the market in their zones (from 21% to 38%) in 2002.  Since then, personal mobile services have entered the market, using frequency band C, which was originally set to be in operation in 2000 but was delayed due to problems in the concessions process.
  Licences for band E have been auctioned since 2001, and for band D since 2002.
229. A recent study found that competition had emerged in long-distance and mobile telephony, but not in local fixed telephony.
  The authorities note that this is still the case.  The study also deemed that certain aspects of the original model were possibly counterproductive to the development of competition in the sector, e.g. restrictions on the volume of service due to universal services provisions and the asymmetry of regulations.  In the less developed areas of Brazil, the high cost of infrastructure initially endured by new entrants to the market was a factor in the lack of competition in fixed telephony.

(b) Policy objectives and regulations

230. Public policy for the sector has several objectives:  provision of telecommunication services at affordable tariffs and prices;  implementation of universal services;  to foster competition in the sector;  and to promote the sector's development in accordance with the country's social development goals.
  Policy for the sector is set by the Secretary of Telecommunications, which was created in 2003 and is part of the Ministry of Communications (MC).

231. The sector's main regulatory agency is the National Telecommunications Agency (ANATEL), which regulates and enforces all aspects of telecommunication services in Brazil.  ANATEL settles conflicts amongst service providers, ensures compatibility of integration and interconnection between networks, and can limit or condition concessions, permits or authorizations to guarantee competition in the sector.

232. The Committee for the Defence of Economic Order (CDOE) was established in 1998 to support ANATEL's Director Council with regard to breaches of competition.
  CDOE assesses all anti-competitive matters in the sector, drafting normative acts to preserve competition in the sector and making recommendations to the Director Council on whether concessions, permits and authorizations should be granted based on the potential impact on competition.  Competition breaches are verified by ANATEL and sent to the Administrative Council for Economic Defence (CADE).
  The relationship between ANATEL and the CADE is regulated by the LGT (see below).

233. The sector is organized and regulated basically through Law No. 9,472 of 16 July 1997 (the General Telecommunications Law, LGT), Law No. 9,295 of 19 July 1996 (Specific Law), and Resolution No. 73 of 25 November 1998 (Regulations of Telecommunication Services).  The LGT divided telecommunications in Brazil into public and private regimes.  Under the LGT contracts are in the form of authorizations for the private regime, and concessions for the public regime.  Concessions are generally much stricter than authorizations on the requirements demanded of service providers.
  Permits are used for temporary services for an "exceptional situation".

234. The Specific Law opened the market in several services and provided the initial institutional setting for the new open market regime.
  The LGT provides the general legal basis for Brazil's telecommunications regime.  It defined the general policy goals including universal service provision, created ANATEL, and provided the general guidelines for the reorganization of the sector.  Article 18(IV) of the LGT provides the Executive Branch with the right to limit foreign participation in the sector.

235. No distinction is made in the legislation concerning fixed and mobile telephony between foreign and domestically owned service providers.  Value-added services are not considered telecommunication services.
  Providers of value-added services are considered by the law to be "users of telecommunication services".  The use of telecommunication networks to render value-added services is guaranteed and regulated by ANATEL.

236. Decree No. 2,534 of 2 April 1998 divided the local fixed telephony market into three geographical zones, organized to function through a regional duopoly during a transition period that ended in 2002.  Since then, there has been no preset limit to entry into the those markets and additional private companies have been allowed to compete.  National and international long-distance also followed the duopoly approach, with Embratel competing with Intelig.  However, during the transition period up to 2002, Decree No. 2,534 of 2 April 1998 allowed intra-regional long-distance fixed telephony in each region to take place with at least four competitors, i.e. Embratel, Intelig, the incumbent, and the mirror company.
237. General Telecommunications Norm (GTN) No. 20/96 divided the mobile telephony market into ten geographical areas.  Incumbents were made to compete with new operators through mirror companies during the transition phase up to 2000.
  GTN No. 20/96 established that incumbents would operate through frequency band A while new operators would use band B.

238. LGT authorizes ANATEL to control the tariff of fixed telephony under the public regime.
  The tariff controls for fixed telephony under the public regime are updated annually.  National and intra-regional long-distance calls are subject to a tariff matrix, which applies to incumbents only and combines distance and period of the day.  Tariffs for international calls depend on the volume and country to which the calls are made.

239. Interconnection tariffs are paid by the service providers requiring the connection;  they are negotiated initially by the parties and must be ratified by ANATEL, which may modify the negotiated tariff.  The incumbents' interconnection tariffs are the price caps for newcomers.  The interconnection tariffs are set by contract until 2005.  During 2006-07, for a transition period, interconnection tariffs will be retail based;  thereafter they will be cost-based.

240. The Law of Concessions also applies to concessions granted under the LGT and, in particular, stipulates that contracts under concessions must maintain financial soundness and that the companies cannot obtain above-normal revenues.  To ensure that companies do not obtain above-normal revenues, a price cap is used to adjust tariffs.  This cap has two components, mainly, the General Price Index – Internal Supply (IGP-DI) and a productivity factor.  It has been argued that the methodology of adjustment for the price cap gives too much emphasis to the exchange rate.
 After 2005, a new index that reflects the incumbents' costs will be used for the telecommunication sector.

241. Companies that apply for authorization to supply services of collective interest in fixed telephony through the private regime must be constituted in Brazil under domestic law, with offices and administration in Brazil, and the majority of shareholders with voting rights must be natural residents or companies constituted in Brazil with offices and administration in Brazil.
  There is no limit to the number of authorizations granted unless the public regime is disrupted.  The authorities note that, until 2005, long-distance licences can be obtained only in conjunction with a local licence.  Requirements include population coverage and commencement of operations within a year.  After 2005 no requirements on coverage will exist.

242. The use of Brazilian satellites is given priority over foreign satellites, if technical and economic conditions are equivalent.
  Authorizations, concessions, and permits are granted by ANATEL through public tender for up to 15 years for both foreign and Brazilian satellites.  Reciprocity treaties are considered by ANATEL when granting authorization to use foreign satellites.  Brazil has signed a reciprocity agreement with Argentina;  Canada, France, Spain, the Netherlands, the United Kingdom, and the United States are also guaranteed reciprocity.

243. Telecommunication service providers under the public regime are mandated to provide universal and continuous services whilst those under the private regime are not.
  All public service providers must make an annual declaration of universal service obligations.
  Those obligations  are defined by means of a Universal Service Plan proposed by ANATEL and approved by the President of the Republic.  Compensation for the additional cost incurred by service providers in meeting their universal service obligations is channelled through the Universal Telecommunication Services Fund (FUST).
  This fund is administered by ANATEL;  its policies, general guidelines, and expenditure priorities are determined by the Ministry of Communication.

244. A committee composed of public agencies administers the Telecommunications Technology Development Fund (FUNTTEL).  The fund, which had a budget of R$154.9 million in 2003, is used to promote research and development in the sector.  The Centre for Research and Development in Telecommunications (CPqD) has an allocation of 30% of FUNTTEL's budget since 2002.

(c) International agreements

245. Brazil did not make commitments in telecommunications during the Uruguay Round.  In 1997 it made commitments in telecommunications under the Fourth Protocol to the GATS;  however, these were not ratified by the Brazilian parliament.
  They included no limitations on market access or national treatment for cross-border supply, and commercial presence and consumption abroad for services such as voice telephony, electronic mail, and paging.  Some limitations were imposed on the use of satellites and networks.
  In 2001, Brazil submitted a new schedule of GATS commitments in telecommunication services for certification.
  Japan and Hong Kong, China objected to this proposal on the grounds that the Brazilian Government reserved the right under the LGT to limit foreign participation in the sector.
  As a result of these objections, Brazil withdrew its 2001 GATS schedule of commitments and currently (March 2004) has no GATS commitments in telecommunications in force.  Brazil has not adopted the Reference Paper.

246. Since 2000, Brazil has undertaken technical commitments with MERCOSUR that have been incorporated into domestic legislation.
  These concern roaming, frequencies, directional paging procedures, and coordination of radio frequencies for land stations.
247. Brazil has Memorandums of Understanding dealing with technical cooperation and exchange of information with Angola, Argentina, Bolivia, Chile, Cuba, Ecuador, Mozambique, Peru, Uruguay, and Venezuela.  It has also signed an agreement with Portugal.
(iv) Transport

(a) Overview

248. Transportation accounted for some 2.7% of GDP in 2002, slightly less than in 2000.  Brazil's traditional trade deficit in transport services reached US$1.7 billion in 2003, reflecting exports of US$1.9 billion and imports of US$3.6 billion.  It runs traditional deficits in air and maritime transport services but a surplus in land transportation.  Brazil's trade deficit in transport services has shrunk considerably since 2001, when it reached US$3 billion. 
249. The Ministry of Transportation is responsible for policy formulation, coordination, and supervision of Brazilian highways, railways, inland waterways, merchant marine, ports, and navigable waterways, in addition to its co-participation in the formulation and implementation of air transport policy, which is under the responsibility of the Ministry of Defence.
250. Law No 10,233 of 5 June 2001 regulates the provision of land and waterway transport services, including maritime transport services.  The Law created the National Council of Transport Policy Integration (CONIT), headed by the Minister of Transport, as well as the National Agency for Waterways Transport (ANTAQ), the National Agency for Land Transport (ANTT) and the National Transportation Infrastructure Department (DNIT).  The CONIT is responsible for proposing policies that integrate the different modes of transportation.  The CONIT is also in charge of promoting efficiency in the sector.
251. Law No. 10,233 stipulates that Brazilian transport policy should hinge around the attainment of economic and social development and should ensure regional integration, while protecting consumer interests by guaranteeing a wide and adequate supply of services at the lowest possible cost.  The Law seeks to encourage investment and technology development in the sector, including through the use of concessions after an investment project or contingent upon one.
252. In its GATS Schedule of Specific Commitments, Brazil left all specific air and maritime transport services unbound.  Some commercial presence commitments were made for land transport.  Mode 3 for rail freight, for instance, was bound subject to a limited and discretionary granting of new authorizations;  this is in line with the privatization of rail services through concessions (Chapter III).  Commercial presence for road freight transport services was also bound, but foreign participation was limited to 20% of the voting shares of Brazilian companies engaged in this activity.  Commercial presence for pipeline transport was bound with no restrictions, but excluding hydrocarbon products;  Mode 3 supply was bound without restrictions for cargo handling and storage and warehousing for all modes of transport.

253. In the context of MERCOSUR, transport services are awaiting a more comprehensive liberalization of trade in services, expected for 2006.  Brazil has transport agreements with its MERCOSUR neighbours, but these stop short of achieving a liberalized regional market for transport services.  Brazil signed an International Land Transport Convention, with Argentina, Uruguay, Paraguay, Chile, Bolivia, and Peru in 1977, and with Venezuela in 1995, and Guyana in 2003.  With respect to waterways transport, Brazil has an agreement with Argentina and Uruguay to facilitate cargo transportation.  Brazil also has a Multilateral Agreement for Inland Waterway Transportation in the Paraguay-Parana Rivers with Argentina, Bolivia, Paraguay, and Uruguay.
(b) Air transport and airports

Air transport

254. Domestic air transport in Brazil has continued to undergo major changes in recent years, including the relaxation of entry restrictions for new operators, and the substitution of officially set airfares by liberalized prices.  There are 25 Brazilian registered airlines providing scheduled flights, of which 22 are in operation.  Five of these airlines offer international flights.  There are also eight companies providing non-scheduled flights.  Some 57 international scheduled airlines operate from Brazilian international airports.  There were 59 international non-scheduled airlines registered in December 2003, and 289 air taxi companies.
  Varig, Tam, Gol and Vasp are the main Brazilian air carriers;  together they represented 98% of the Brazilian domestic air transportation supply in 2003.  
255. The Brazilian commercial aviation industry has been facing problems in recent years, as result of the slowdown of the domestic economy, the energy crisis, and economic problems in Argentina.  The industry was further affected by the post-11 September syndrome, which resulted in a decline in the number of international flight passengers.  During 2002, the industry's consolidated losses reached R$855.3 million.  As a response, measures were adopted to adjust the supply of seats.  In 2003, the Brazilian aviation registered an operational profit of R$246.4 million, which resulted from increased revenue and lower expenses.
256. Among Brazilian carriers, Varig and Tam in particular have been experiencing difficulties.  The Varig Group has lost a considerable market share in the Brazilian domestic segment, shifting from 39.7% of the total in 2002 to 34.3% in 2003.  Varig posted losses through 2002, but following an operational agreement among the companies of the Varig Group, the situation improved, and a R$263 million profit was posted in 2003.  Tam also became profitable again in 2003, after posting a R$336 million operational loss in the domestic market in 2002. 
257. The Ministry of Defence is ultimately responsible for the implementation of civil aviation policy in Brazil.  The Civil Aviation Council (CONAC), created by Decree No. 3,564 of 17 August 2000, is in charge of advising the President in matters of civil aviation policy formulation.  The CONAC establishes directives for Brazilian participation in international civil aviation conventions, agreements, and treaties, and is responsible for approving airport concessions and airline operation permissions and concessions.  The CONAC is composed of the Minister of Defence, who chairs it, the Chief of the Civil House of the Presidency, the Minister of Finance, the Minister of External Relations, the Minister of Development, Industry and Foreign Trade, and the Commander of the Air Force.  The Department of Sectoral Policies Management (DEGPS) of the Institutional Organization Secretariat (SEORI) in the Ministry of Defence, is responsible for proposing Brazil's civil aviation political guidelines;  the Department of Civil Aviation (DAC) of the Air Force Command is responsible for the regulation and supervision of civil aviation activities.  The DAC is also responsible for maintaining the Brazilian Aeronautic Registry (RAB), in which all Brazilian aircraft must be registered.
258. Liberalization of the civil aviation market has continued since Brazil's last Review in 2000.  Market access for routes that are not served is open, in accordance with Resolution No. 002/2003.  Licences are granted to companies that meet the requirements.  Access to routes that are already being operated, depends on approval of an economic feasibility study by the DAC.  Authorization to provide passenger and merchandise transportation services within Brazil is granted only to companies with headquarters in Brazil and under Brazilian management, and in which four fifths of voting rights are in Brazilian hands. 

259. The Brazilian Aeronautical Code (Law No. 7,565, of 19 December1986), is applicable to nationals and foreigners in their activities in Brazil.  This code establishes the Aeronautical Commander as the Brazilian Civil Aviation Authority.
260. CONAC Resolution No. 002/2003 of 30 October 2003 establishes the guidelines for the economic regulation of regular air transport services in the domestic market.  The Resolution states that the supply and demand of air transport services should be guided by market forces, but that the DAC may intervene to regulate supply and to ensure demand needs are met.  These interventions should, however, occur only in exceptional circumstances and should pertain to a specific market segment.
261. There are no universal service requirements.  However, a percentage of domestic ticket sale proceeds is allocated to airlines for routes that are unprofitable because of their location or small volume of passengers.
262. The DAC is also responsible for monitoring business strategies in the sector.  Agreements among providers of regular air transport services must be approved by the DAC.  The Brazilian Aeronautical Code mandates that air transport service providers maintain separate accounts for subsidiary or linked activities.  In cases of unfair practices, the DAC must act immediately, in accordance with the Code;  this action may include inspections, and review of accounts and bookkeeping.  The DAC then prepares a study analysing the case, and refers it to the Brazilian System for Protection of Competition (SBDC), which, following an investigation, may adopt the required measures to correct the anti-competitive practice (Chapter III(4)(ii)(b)).
263. Portaria No. 075/GM5 of 6 February 1992 established the system of free but monitored determination of domestic air fares, for both passengers and freight.  Resolution No. 002/2003 affirms that air fares must be determined by the market, but that the DAC will monitor them.  Portaria No. 447/DGAC of 13 May 2004 establishes the rules for the system of domestic air fares and reaffirms the freedom of determination for regular air service.  As a general rule, these fares must be registered with the DAC, at the latest five days after the commencement of their application;  the methodology to calculate them must also be registered.  The DAC prepares reference fare indices, based on the average operational costs of the Brazilian regular air transport industry, and to be compared with the evolution of industry-determined fares.  Passenger promotional fares below 35% of the reference fare must be registered with the DAC at least five days before the commencement of their application.  Domestic air transport operators must also submit monthly information to the DAC on the fares charged and the number of seats sold at the different fares.
264. The DAC sets airport charges and fees, such as embarkation, landing, and taxi fees.  The fares for regular and non-regular air transport in the airports of Galeão, Guarulhos e Confins were last set in Portaria No. 684/GC5, of 29 August 2001.  The Additional Airport Tax (Adicional de Tarifa Aeroportuária, ATAERO), a surcharge of 50% on all airport taxes and service fees due is used for airport infrastructure and telecommunications improvements.  The legal basis for the ATAERO are Law No. 7,920, of 12 December 1989;  Law No. 6,009, of 26 December 1973;  and Decree-Law No. 1,896, of 17 December 1981.  Revenue collected under the ATAERO reached R$201.5 million in 2003.
265. CONAC passed a number of Resolutions in 2003 to foster the development of the Brazilian civil aviation industry. CONAC Resolution No. 004/2003 of 30 October 2003, classified the international operation of Brazilian air transport companies as a strategic trade policy instrument, granting it the same fiscal and credit treatment export activities, and hence, eligible for export financing and other schemes.  The authorities note that the intention is to equalize international flight conditions between Brazilian and foreign companies, mainly by equalizing fuel taxes on domestic and international flights, but also other measures to ensure the competitiveness of Brazilian carriers.  
266. CONAC Resolution No. 006/2003 of 30 October 2003 established domestic preferences for the acquisition of air transport tickets by government agencies, in case of equality of prices and conditions between a domestic and a foreign airline.  Government-financed cargo must use Brazilian air carriers.  CONAC Resolution No. 007/2003 of 30 October 2003 set the conditions for the domestic aeronautic industry to meet the demands of domestic airlines.  The resolution recommended the MDIC and the Ministry of Finance to study mechanisms to facilitate long-run financing, in domestic currency, for the acquisition or leasing by domestic airlines of Brazilian-made aircraft.  CONAC Resolution No. 011/2003 of 30 October 2003 put forward a flexible approach to airport fees, establishing, where possible, differentiated fees, to reflect the actual costs of providing the different services.

267. The provision of maintenance services is open to both domestic and foreign companies.  To operate in Brazil, a foreign maintenance company must obtain a Certification of Approval of the Company (CHE), issued by the DAC;  the company must first obtain a Brazilian maintenance-shop certification, for which it must meet a number of requirements.
268. The principle of reciprocity is the basis of Brazil's international bilateral agreements; no preferences are granted to carriers from other countries, including those from MERCOSUR, since the Protocol of Montevideo has not yet been incorporated into domestic legislation.  Brazil has entered into some 58 air transport agreements and six Memoranda of Understanding, mostly with Latin American and European countries, as well as the United States, and Japan.
  None of these instruments is an open skies agreement (OSA).  Currently, Brazil is not engaged in any negotiation involving OSAs.  Cabotage services are reserved for national companies.
269. Under Law No. 10,744 of 9 October 2003, the Federal Government assumes civil responsibility for third party liability in the case of a terrorist act or act of war against Brazilian registered aircraft operated by Brazilian public air transport companies, excluding air taxis, up to a limit of US$1 billion.
Airports

270. There are 3,072 airports in Brazil, 839 public and 2,233 private.
  The five main airports in Brazil is terms of passenger traffic are:  Congonhas and Guarualhos (São Paulo), Brasília, and Santos Dumont and Galeão (Rio de Janeiro).  The two main international airports are Guarualhos (São Paulo), the largest in South America, and Galeaõ (Rio de Janeiro).  The 20 largest airports of Brazil handled 58.63 million passengers and 1.48 million aircraft in 2003;  16 have been classified as international airports.
  Total freight transported through the main 20 airports reached 976.8 million tonnes in 2003, of which 528.7 million tonnes were domestic freight and 448.1 million international freight.
271. The DAC has responsibility for granting authorization to construct and operate airports and auxiliary services.  Auxiliary services may be provided by domestic or foreign providers, but a foreign company must be established in Brazil.  There are 346 companies providing auxiliary services, of which 311 providing operational services.  Portaria No. 282/DGAC, of 8 April 2002, established directives for the use of the different airports of the states of Rio de Janeiro and São Paulo, and the airport of Belo Horizonte.  It sets out which services may be rendered by each airport and those that are not allowed, including the use of the different airports to connect to other airports in Brazil.

272. The Brazilian Enterprise for Airport Infrastructure (INFRAERO) is responsible for the operation and administration of the 65 main public airports and 83 air navigation support stations.
  The INFRAERO is an autonomous private-law public enterprise linked to the Ministry of Defence.  The airports managed by INFRAERO account for 97% of regular air transport in Brazil, or some 1.8 million take-offs and landings and the transportation of some 71.2 million passengers and 1.2 millions of tonnes of freight in 2003.  The INFRAERO is financed by the fees charged for its services.

273. The Airspace Control Department (DECEA) is responsible for navigation and air traffic services.  Foreign enterprises may not administer or operate airports nor provide navigation or air traffic services;  however, they may operate other auxiliary services.
274. The Aeronautical Code stipulates that public airports must be built, maintained, and exploited:  (a) by the State;  (b) by specialized companies of the federal administration or subsidiaries linked to the Aeronautics Command;  (c) through agreement with states and cities;  or (d) through concession or authorization.  Private airports are built, maintained, and operated by their owners, following the instructions, recommendations, and plan set forth by the Civil Aviation Authority.
(c) Maritime transport and ports

Maritime transport
275. In 2001, Brazil's merchant fleet stood at 6 million dead-weight tons, down from 8.3 million in 1997;  the number of ships fell from 170 to 125.
  As noted in Brazil's last Review, liberalization of maritime transport was followed by a substantial reduction in the cost of maritime freight, but also by the shrinkage of the Brazilian merchant fleet during the 1990s;  this has continued in recent years.  Oil tankers, all owned by PETROBRÁS, and ships to transport mining products accounted for close to two thirds of total tonnage.
276. There are 30 shipping companies authorized to provide ocean-borne maritime transport services;  35 companies for cabotage services;  48 for maritime support services, and 77 for port support services.
  These companies were either Brazilian-owned or foreign-owned established in Brazil.
277. Law No. 10,233 of 5 June 2001 restructured the Ministry of Transport and created the National Waterways Transport Agency (ANTAQ), which is now the regulatory agency for maritime services in Brazil.  The ANTAQ is a public-law independent agency linked to the Ministry of Transport;  its mission is to regulate and supervise all waterway transport activities, as well as the exploitation of the port system.
278. Law No. 9,432 of 8 January 1997 and Law No. 10,233, of 5 June 2001 regulate water-borne transportation.  Multimodal transport is regulated by Law No. 9,611/98.  There are no restrictions on the origin of capital for the establishment of a multimodal transport operator in Brazil.  Law No. 9,432/97 sets out the conditions in which waterway transportation (maritime as well as inland waterways) of goods is allowed to foreign vessels, including nationality and other restrictions and requirements.  Under this Law Brazilian flag vessels must be registered in the Registry of Maritime Property (see below), and owned by natural persons resident and domiciled in Brazil or by a Brazilian shipping company (EBN) established in Brazil according to domestic law;  there are no restrictions as to the origin of its capital.  The captain, the chief engineer, and two thirds of the crew of a Brazilian flag vessel, must be Brazilian nationals;  where vessels carry a Special Brazilian Registry (REB), the captain and the chief engineer must be Brazilian nationals.

279. Article 178 of the Constitution, as revised by Constitutional Amendment No. 7/95, requires reciprocity of treatment in Brazilian international maritime transportation services, as specified in the international agreements signed by Brazil.  Inland waterways navigation for international passage is subject to the same principles.  Brazil has few bilateral agreements on cargo sharing or allocation preferences (including those related to government cargoes), they include agreements with Argentina, Chile, and Uruguay.
  With the exception of bilateral agreements and certain Brazilian flag reservations for government-controlled cargoes, there are no other institutional arrangements for cargo allocation.
  Brazil's bilateral agreements generally grant national treatment for the ships from the other party with respect to port service prices and conditions.  The are no restrictions in terms of foreign commercial presence for the establishment of a Brazilian shipping company (EBN).

280. In accordance with Article 7 of Law 9,432/97, cabotage is restricted to domestic flag vessels operated by a Brazilian national or a Brazilian shipping company (EBN).  Foreign vessels are only allowed to engage in cabotage, interior navigation, and navigation within the ports, when chartered by an EBN, for which authorization is required.  Authorizations may be granted if a Brazilian flag vessel of the required type is not available, if there is declared public interest, or if the foreign vessel substitutes for one that is under construction in Brazil. 

281. Imports of crude oil, exports of crude oil, and crude oil derivatives produced in the country must be transported by Brazilian flag vessels.  Certain cargoes, such as equipment and parts for Brazilian military organizations, are reserved to Brazilian flag vessels operated by domestic shipping companies.  Public entities' cargoes, and goods benefiting from official fiscal or credit programmes must also be transported in Brazilian flag vessels, subject to international agreements.  When no such vessels are available or rates are not considered reasonable, a waiver may be given for the use of foreign vessels. 

282. Brazilian ships must be registered in the Registry of Maritime Property, as mandated by Law No. 7,652/88.  Brazilian flag vessels may also be registered in the Special Brazilian Registry (REB).  The REB option is offered to EBNs having ships under construction in a shipyard established in the country.  Such optional registration opens the way for a number of benefits designed to foster Brazilian shipbuilding industry development (see below).

283. To be authorized to operate as an EBN a firm must be established in the country, in accordance with Brazilian Law, and own at least one ship technically adequate for the trade envisaged.  A minimum liquid capital of R$8 million is required for long-haul navigation, R$6 million for cabotage, and R$2.5 million for port or maritime support navigation.  There are no restrictions on the national origin of the capital.  The ANTAQ is responsible for granting these authorizations.

284. To operate in Brazil, a foreign non-vessel-operating common carrier (NVOCC)
 must name a Brazilian representative and register with the Merchant Marine Fund Department of the Ministry of Transport. 

285. Brazil applies an additional tax for the renovation of the merchant marine (Adicional de Frete para Renovação da Marinha Mercante, AFRMM) on the freight charged by Brazilian and foreign enterprises operating in Brazilian ports.  The AFRMM was created by Decree-Law No. 2,404, of 23 December 1987, and has its legal basis in Law No. 10,893 of 13 July 2004.  The charge is 10% of the freight for transportation between Brazilian ports;  25% for long-distance navigation (international routes) by both Brazilian and foreign carriers;  and 40% for inland waterway transportation of liquid bulk cargoes within the north and north-east regions of Brazil.  The AFRMM is not levied on cargoes in transit.  The AFRMM does not apply to countries with which Brazil has negotiated a specific clause in the LAIA Economic Complementary Agreements.
286. In the context of its last Review in 2000, Brazil's trading partners expressed concern with respect to the application of the AFRMM, in particular that it burdens more exporters located further away from Brazil.  Some Members found the tax discriminatory and questioned its relationship with the actual cost of the service rendered.
  The authorities noted that, in their view, the charge of the AFRMM is not discriminatory, since there is no differentiation among products or non-preferential markets.
287. Proceeds from the collection of the AFRMM are destined the Merchant Marine Fund (FMM), to be used for the financing of projects for ship construction, repair or improvements in Brazil, as well as shipyards and facilities established or to be established in the country.  The funds are managed by the BNDES, on behalf of the FMM and the Ministry of Transport
288. The domestic shipping industry may also receive other incentives.  Freight receipts from the international transportation of merchandise by an EBN in ships registered in the Special Brazilian Registry (REB) are exempt from the Social Integration Programme (PIS) and the Contribution for Social Security (COFINS).
  The construction, maintenance, repair, and modernization of REB-registered ships in Brazilian shipyards benefit from the same fiscal treatment granted to exports of industrial goods in general.  Also, Brazilian shipbuilders and shipyards established in the country may receive credits from the BNDES at interest rates ranging from 4% to 6%, with repayment periods of up to 20 years, and for up to 90% of the total cost of the project.
289. Brazil is a signatory of, but not a party to, the UN Convention on a Code of Conduct on Liner Conferences;  Brazil signed the convention in 1975, but did not ratify it.
  Brazil has ratified a number of conventions through the International Maritime Organization (IMO), including the Safety of Life at Sea 1974, Loadlines Convention 1996 (LL 96), Prevention of Pollution by Ships (MARPOL 73/78), Civil Liability Convention and its protocols (1969, CLC 69), other International Regulations for Preventing Collisions at Sea (COLREG 1972), Convention on Facilitation of Maritime Traffic (FAL), and Convention on the Prevention of Marine Pollution by Dumping of Wastes and other Matter (LC 72).
 
Ports

290. There are 37 public ports in Brazil;  the busiest in terms of cargo are:  Tubarão (Espirito Santo), Itaquí (Maranhão), Santos and São Sebastião (São Paulo), and Sepetiba (Rio de Janeiro), which account for some 52% of total cargo movements in Brazilian ports.  Port activity has continued to intensify, hand in hand with Brazil's increasing participation in international trade;  the volume of cargo moved through Brazilian ports rose from 443 million tonnes in 1998 to 529 million tonnes in 2002.
  The importance of international trade in maritime transport continued to increase during the period under review.  In 2002, long-course maritime transport, mostly international trade, represented 70.1% of total maritime transport in volume terms, with cabotage accounting for 25.9% and other types of navigation for 4%.  Long-course freight payments totalled some US$4.8 billion in 2000, the latest year available.
  Some three quarters of these freights are collected by foreign firms.

291. Port activities are regulated by Law No. 8,630 of 25 February 1993 (Port Modernization Law).  This law provided for a decentralized system of port administration, with ports operating under federal, state, municipal, and private administration, and allowed the privatization of ports through concessions, including to foreign service providers.  The Law has helped to improve productivity and service, and to lower costs;  over 90% of terminals and operative areas are administered by private operators.  Nevertheless, private operators consider that  efficiency could still be improved by Federal Government intervention.
  Three areas have been identified for further reform:  reduction of bureaucracy, changes in the structure and functioning of docks, and labour relations.  In this respect, the Ministry of Transport, with the support of the World Banks, is engaged in a process of reform of the port system and has prepared a proposal.

292. The Port Authority Council (CAP) regulates port operations together with the different port authorities, and participates in the determination of port service prices.

293. Firms supplying auxiliary port services (container and depot services, maritime agencies, forwarding services, cargo handling, storage and warehousing, customs clearance, and vessel maintenance), must be established as legal entities in Brazil.  There is no discrimination against foreign capital participation in the provision of these services.  Similarly, port services are available on a non-discriminatory basis.
294. A lighthouse fee (TUF), established by Decree-Law No. 1,023/69, and regulated by Decree No. 70,198 of 24 February 1972 and Decree No. 878 of 22 July 1993, is applied only to foreign flag vessels.  The fee is applied every time a foreign ship uses a Brazilian port in a different Brazilian State.  The fee is increased by 50% for ships over 50,000 tons, and by 100% for ships over 100,000 tons.  Ships under 1,000 tons are exempt from the TUF.  Revenue collected under the TUF in 2003 was R$97.5 million.
295. As at mid-2004, new federal security measures policy were being implemented for Brazilian ports and terminals to comply with the IMO's International Ship and Port Facility Security Code (ISPS Code), which contains detailed security-related requirements for Governments, port authorities, and shipping companies.

(v) Professional and business services

(a) Overview

296. Brazil has a trade surplus in professional and business services.  Exports of professional and business services totalled US$3.72 billion in 2002, or some 36% of total exports of services, while imports were US$1.56 billion.
  Further, but less up-to-date, disaggregation shows that the bulk of export revenue came from engineering and architectural services, which expanded from US$235 million in 1995 to US$1.5 billion in 2000.

297. Article 22 of the Constitution give the Union the exclusive power to legislate on the practice of professions.  Although for some professions registration requirements on Federal or Regional Councils is mandatory, this does not apply to all professions.  The authorities note that no professions are reserved for nationals, but that foreigners must meet certain requirements established by law to exercise in Brazil.  The recognition and validation of diplomas, titles, and certificates issued by schools or educational institutions outside of Brazil is regulated by Resolution No. 3 of 10 July 1980, which is implemented by the Federal Education Council, the body responsible for issuing Resolutions and Directives governing the educational system in Brazil.  Resolution No. 3 has been notified to the WTO under Article VII:4 of the GATS (on recognition measures).  There are currently no mutual recognition agreements on professional services with bodies of other countries.
298. Under Article 207 of the Constitution, each university, once fully recognized by the Ministry of Education, has complete autonomy in the assessment and validation of a foreign degree, diploma or title.  A person with foreign qualification must therefore request revalidation of such title from a university, by producing an official copy of the original document, accompanied by a transcript.  The degree is assessed by a commission of specialists from the university.

299. In its GATS Schedule of Specific Commitments, Brazil left unbound in general the cross-border provision and consumption abroad of professional services.
  Commercial presence was bound for some services under certain conditions.  For accounting, auditing, and bookkeeping, commercial presence is bound only if a foreign supplier cedes its name to Brazilian professionals, to constitute and exercise full participation in a new legal person within Brazil.  Participation of non-residents in legal persons controlled by Brazilian nationals is not allowed.  Also, Brazil's Schedule refers to special registration requirements for accountants who wish to audit such companies as financial institutions and savings and loans associations, and Brazilian accounting and auditing standards must be followed.  For architectural and various engineering services, commercial presence depends on foreign service suppliers joining Brazilian service suppliers in a specific type of legal entity (consórcio), where the Brazilian partner must maintain the leadership.
300. Commercial presence limitations apply to other sectors included in the Schedule.  For example, foreign participation in production of advertising services is limited to one third of the footage of advertising films;  larger participation is conditional on the use of Brazilian nationals and domestic production-house facilities.  Also, advertising films must be in Portuguese, unless the use of a foreign language is required by the subject of the film.  In addition to these conditions, foreign participation is limited to 49% of the capital of companies established in Brazil, and leadership must remain with Brazilian partners.  Movement of natural persons was left unbound, except for highly qualified professionals and foreign specialized technicians.
(b) Legal services

301. Law No. 8,906 of 1994 regulates the practice of law in Brazil.
  The Brazilian Bar Association (BBA), an autonomous non-governmental institution, regulates and sets the norms of conduct for the legal profession at the federal level.  The Federal Council of the Brazilian Bar Association is empowered to create rules, regulations, and codes of conduct for the legal profession.  The Federal Council is a federation of the sectional councils and has jurisdiction over the respective territories of the country's states and the Federal District.  The BBA has 27 sectional councils headquartered in each capital of the Brazilian federative units.  There are over 800 BBA subsections throughout Brazilian cities and municipalities.  Some 500,000 lawyers are registered with the BBA.

302. Access to the Brazilian market for foreign lawyers requires accreditation, revalidation of professional title, and registration in Brazil, except for consultants on foreign law (see below).  Law No. 8,906 of 1994 states that exercising the attorney's profession in the Brazilian territory and the denomination of attorney are exclusive to those registered at the BBA.  The practice of the profession also requires residence.  This applies to both Brazilians and foreigners who have qualified outside of Brazil and wish to practice law in Brazil.  Qualification to practice law in Brazil is essentially a two-tier process in which applicants must first apply to have their degrees revalidated and pass the Bar exam.  The second step is to register with the BBA.  An attorney's main registration must be at the Sectional Council in the territory where the attorney intends to establish professional domicile.

303. The BBA has noted that, while revalidation is relatively objective and there is no impediment in Brazilian law for foreign-trained attorneys to practice in Brazil, the process is time-consuming, at times lasting years.
  This lengthy process has been seen as inconvenient for the provision of consultancy services to foreign firms established in Brazil, or for Brazilian firms dealing with foreign law.  In this respect, and to make up for this shortcoming, the BBA's Federal Council introduced Provision No. 91 of 13 March 2000 (Provision No. 91/2000) to facilitate the provision of these services by foreign-trained lawyers.

304. Provision No. 91/2000 allows a foreign lawyer who is allowed to practice in his/her country of origin to establish a consultancy or a consultant partnership in foreign law in Brazil and, by licensing his/her foreign credentials, be eligible for practice in Brazil.  However, the process is not automatic:  BBA authorization and registration are required to exercise the functions of foreign law consultant;  authorizations are granted for renewable periods of three years.
305. Before being authorized for a consultancy practice in Brazil under Provision No. 91/2000, the applicant must show proof of permanent residency in Brazil, a licence to practise law, an effective admission at the Bar in the country of qualification, proof of good conduct including an affidavit by three BBA-registered Brazilian lawyers, and proof that there is an instrument for reciprocity for Brazilian attorneys wishing to practice law in the applicant's country of origin.
  Provision No. 91/2000 forbids the offering of consultancy services or counselling in Brazilian Law and the exercise of the function of an attorney-at-law.  Provision No. 99 of 2002 created a Registry for Foreign Law Consultants.
  Consultancy firms that provide foreign-law services must be constituted and registered in Brazil with the sole purpose of providing this type of services, and all its lawyers must be authorized by the BBA to provide foreign-law consultancy services.

(c) Accounting and auditing services

306. Accountancy in Brazil is regulated by the Federal Accounting Council (CFC), which is responsible for issuing the Directives that govern the profession as well as professional conduct.  The CFC, created by Decree-Law No. 9,295 of 27 May 1946 and regulated by Resolution CFC No. 960/03, of 6 May 2003, is a private law institution providing a public service.
  The Regional Accounting Councils (CRCs) are subordinate to the CFC, and responsible for the administration of the Directives issues by the Federal Council, as well as for the registration of accountants and general supervision of the profession.
  
307. The work of the CFC is complemented by a number of other bodies, which also exercise regulatory functions.  For instance, public companies, companies that benefit from tax exemptions, investment funds, and other securities market participants must follow accounting rules issued by the Securities Exchange Commission (CVM).  Financial institutions and credit unions must follow the Central Bank's definition of applicable rules.  Likewise, the Private Insurance Superintendence (SUSEP) establishes rules for insurance companies, while health insurance companies are regulated by the National Health Agency (ANS).  Also, and in addition to the work developed by the CFC, complementary guidelines on accounting activity are issued by the Institute of Independent Auditors of Brazil (IBRACON);  these guidelines are referred to by the various regulators in their market segments.
308. Brazilian law recognizes two kinds of accounting professionals:  accountants, requiring university study, and accounting technicians.
  Registration of the respective diploma at the CRC is compulsory.  Accountants and auditors must be registered in their corresponding CRC, in accordance with Resolution CFC No. 496 of 5 October 1979.  This applies to both nationals and foreigners.  One of the stated objectives of the compulsory registration is to assure the protection of accounting services companies names.  To obtain this registration it is necessary to pass a sufficiency exam.
  Auditors wishing to act in the area of securities must also register at the CVM, in accordance with Law No. 6,385/76).  There are two different categories of registration at the CVM:  independent auditors/natural persons, for accountant registered in their respective CRC and considered autonomous workers;  and independent auditors/juridical persons, for firms constituted by accountants with the purpose of exercising accounting activities and registered in their respective CRC. 

309. Brazil recognizes two sets of accounting principles for companies:  the principles of the corporate law itself, issued by the National Congress, which include the rules issued by each respective regulator, and the Brazilian General Principles, set by the CFC.  Brazil has no mutual recognition agreements in accounting.  Although the international standards developed by IFAC (International Education Standards and Guidelines, International Standards on Auditing) and IASC (International Accounting Standards) are recognized in Brazil, national standards issued by the CFC and the IBRACON are used.  There are also the general standards set by the CVM to be adopted by public companies and other securities market participants, which are also used by private companies.  These standards, although harmonized in principle with international standards, do not strictly correspond to them.  In this respect, the authorities note that, when issuing rules, domestic regulators base them on the internationally adopted rules of the International Accountant Standards Board (IASB).  The authorities also note that a bill is currently being discussed in Parliament, aimed at modifying the accounting section of the Corporate Act (Law No. 6,404/76) to better reflect international accounting standards and principles.
310. A breach of accounting standards is subject to penalties by the competent CRC or the CFC.  In addition, independent auditors that do not comply with professional rules are subject to penalties by the CVM or the Central Bank.  Furthermore, administrators of public companies are also subject to administrative sanctions for not complying with accounting rules issued by the regulators (CVM, Central Bank, SUSEP);  these range from the imposition of a fine to the temporary disqualification or even suspension of the authorization or registration for the execution of activities covered by the Securities Act (Law No. 6,385/76).
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