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	Best Practices in Application of Advance Rulings by Australia
I. General Overview:

1. How long has this measure been place?  

Tariff Advice – since at least 1971

Valuation Advice – 1990

Origin Advice – 2005

2. What are the benefits of applying this measure? (for both governments and traders)

· Enhance certainty and predictability of Customs operations;

· Speed up clearance of goods at the border;

· Reduce disputes between Customs authority and traders on tariff, valuation and origin issues at the border;

· Traders will be able to conduct just-in-time operations more efficiently.

3. How does the use of this measure impact the revenue?

Advance rulings are a trade facilitation tool. Advance Rulings help to facilitate clearance of goods at the border. 
4. What are key provisions that should be included in laws or regulations?

Not applicable. The Advance Rulings system in Australia was set up by administrative arrangements.

5. What are the administrative and staffing requirements (how many people and what skills are needed)?

Australia has 5 staff for Valuation and Origin Advices; and 22 staff for Tariff Advices.  (Customs and      Border Protection issued 2918 tariff classification advices, 42 rules of origin advices and 89 valuation advices in Financial Year 2010-11).
The staff needs to be subject matter experts.

6. What type of training is provided to teach the use of this measure?  Who is trained (what level of government officials, private sector, etc.)?
Online and face to face training in the tariff, rules of origin and valuation are delivered to Customs officials to equip them to provide advance rulings.

Detailed Guidelines on the use of valuation, origin and tariff advices have been published on Australian Customs and Border Protection Service website to assist traders in accessing this service.

7. What type of equipment, structures, software, etc. is needed?
Australia maintains and provides on-line access to advance rulings through the Tariff and Precedents Information Network (TAPIN) System.

8. Lessons learned: what were the biggest problems/issues you have faced in applying this measure and how were they overcome? 
Maintaining high quality, consistent and relevant advice for traders.  

· Establishing and maintaining centres of excellence and procedures for quality assurance and internal review.

· Supplementing advance rulings with general tariff precedent advices developed in consultation with stakeholders.

9. What were the factors crucial to success/ best practices? (What can you recommend to other countries that might undertake implementation of this measure?)
· Maintain a high level of capability and expertise in the relevant work area – there will be a demand for the service. 
· Advance Rulings should be issued within a specified time frame (i.e. 30 days in Australia).
· Advance Rulings need to be binding for a specified period to enhance certainty and predictability of Customs operations (5 years for Australia). 
· Establish centres of excellence and procedures for quality assurance and internal review.

· Supplement client specific advance rulings with general tariff precedent advices developed in consultation with stakeholders.

10. If possible please provide other useful information such as copies of laws, regulations, standard operating procedures/instructions, etc.  (you can attach as an annex)

          Please refer to the Advance Rulings paper presented by Australia (below).





Australian Paper on the Use of Advance Rulings in Australia

1. This paper provides an overview of the use of advance rulings in Australia, and outlines the practice of the Australian Customs and Border Protection Service in providing such rulings.

2. Customs and Border Protection supports traders by providing them with expert advice on tariff classification, origin and valuation of goods.  Traders can rely on the advice to inform commercial decisions.  Customs and Border Protection would not seek to take retrospective action, including recovery of revenue, if the advice was incorrect.

3. Australia’s free trade agreements refer to the provision of such advice as “advance rulings” and international fora such as APEC, the WTO and WCO use that terminology.

4. Customs and Border Protection has provided formal tariff advices for several decades, valuation advices since 1990 and origin advices since 2005 (a response to the requirements of modern free trade agreements).

Common Features of Advance Rulings

5. Although advance ruling processes vary from country to country, there are common features.  An advance ruling is a binding official advice prior to an importation or exportation, issued by a competent Customs authority in writing, which provides the applicant with a time-bound ruling on the goods to be imported.
6. Australian law does not require Customs and Border Protection to provide binding advance rulings.  However, Customs and Border Protection’s policy and practice are that an advance ruling is binding on the organisation for a specified period unless the applicant seeking the ruling provided Customs and Border Protection with false or misleading information or omitted relevant information.

7. Australia’s Free Trade Agreements (FTAs) generally include provisions addressing the use of advance rulings, in recognition of the role of such rulings in complementing the tariff commitments in these agreements.  In particular, binding advance rulings provide greater certainty to traders and facilitate business decisions on investing and making use of the tariff commitments in trade agreements.  

Benefits of Advance Rulings
8. Advance rulings are a proven trade facilitation tool for both traders and Customs administrations that enhance the certainty and predictability of Customs operations.  Traders obtain precise and binding information in advance of the actual transaction and for analogous ones during a specified period in future, and processes are often quicker and delays reduced at the time of clearance of the good in question.

9. Moreover, disputes with the Customs authority on tariff, valuation and origin issues are reduced because the process of deliberation among officials has taken place before the issuance of the advance ruling.  Traders will also be able to conduct just-in-time operations more efficiently.  Advance rulings can increase cooperation and build confidence between traders and Customs authorities while reducing time-consuming complaints and appeals.

Tariff Precedents

10. In addition to advance rulings, Customs and Border Protection issues public guidance, in the form of tariff precedents, on tariff classification issues for various types of goods.  Whereas an advance ruling on tariff classification is for a specific good from a particular exporter to a particular importer, and not published, a tariff precedent is a statement of Customs and Border Protection’s current thinking on the tariff classification of a type of good or class of goods.  Customs and Border Protection publishes precedents on its website.

11. While precedents are not binding in the same way as advance rulings, they are advice from Customs and Border Protection.  Therefore, any importer who has reasonably relied on them in good faith and whose goods match the type of goods described in the precedent in all material particulars would normally avoid penalties.  

Subject Matter of Advance Rulings

Classification advice

12. The identification of the proper tariff heading and subheading determines the duty rate applying to commodities.  The national tariff used by many countries can contain 10,000 or more tariff lines, with tariff classification potentially very complex, particularly for highly technical chapters, such as chemical compounds, textile goods, and electronic components.  Sometimes, final classification depends on laboratory analysis of a sample of the goods.  Hence, an advance analysis and classification decision will simplify the clearance process and reduce delays.

13. Customs and Border Protection also provides advice on tariff classification to assist the collection of accurate trade information and statistics, monitoring of controlled goods, collection of revenue, industry compliance with tariff laws, and the effective administration of some industry assistance schemes.

Rules of origin advice

14. Rules of origin (ROO) determine the eligibility of goods for preferential tariff treatment under free trade agreements.  Customs and Border Protection provides origin advice to importers and exporters to assist them to determine whether goods are eligible for preferential treatment.  

15. An origin advice can be valuable to business in circumstances where the business operators need to have certainty, when entering into a commercial transaction, that a particular good will be eligible for preferential tariff treatment.  The nature of an origin advice will depend on the specific ROO used in the FTA concerned, e.g. does it use regional value content (RVC) rules or change in tariff classification (CTC) rules or specific process rules or a combination of such rules.  Depending on the ROO used in the particular FTA, an origin advice could address issues such as:

· whether the good qualifies as an originating good on the basis that it is wholly obtained or produced in an FTA Party

· whether the good qualifies as an originating good produced entirely in an FTA Party

· whether the good qualifies as an originating good on the basis that non-originating materials used to produce it have undergone the applicable CTC

· whether the good qualifies as an originating good on the basis that it satisfies the applicable RVC requirement

· the appropriate basis for determining the value of originating and non-originating materials, and

· the application of de minimis provisions.

16. While many FTAs provide for the use of Certificates of Origin (COO), generally issued by a third party (whether a government or non-government body) in the exporting country, origin rulings perform a different function.  The fact that a third party in an exporting country issues a COO for a good does not mean that the importing country will automatically grant preferential tariff treatment.  While a COO may provide prima facie evidence that the good complies with the relevant ROO, the final determination as to whether this is the case rests with the customs authority of the importing country, which may request additional evidence  to substantiate the claim of origin.  In this respect, an origin ruling, given by the customs authority of the importing county, provides more certainty to business than a COO.  Furthermore, a COO is normally only granted at the time of export of the goods, whereas a customs authority can provide an origin ruling before export and in time to allow business to consider the ruling in its commercial decision-making.

Valuation advice

17. Customs and Border Protection also provides industry with advice on how to calculate the value of goods to provide greater certainty about customs duty and tax liabilities. 

Number of Advance Rulings Issued in Financial Year 2009-10

18. Customs and Border Protection issued 4118 advance rulings, of which 4026 were advance tariff classification advices.

Advance Rulings Procedures

19. Australian procedures for advance rulings are not uniform and differ depending on the subject matter – that is, tariff, valuation and origin - and any relevant free trade agreement.

Appendix A outlines the process for obtaining tariff classification advices.

Appendix B outlines the process for obtaining valuation advices.

Appendix C outlines the process for obtaining origin advices.

Appendix A:  Procedures for obtaining a tariff advice

summary of Tariff Advice Procedures
Customs and Border Protection’s oldest form of advance rulings are tariff advices.  A tariff advice is a written statement that provides an authoritative ruling in relation to the classification of imported goods and/or claims regarding the applicability of a Tariff Concession Order. 

Customs and Border Protection provides tariff advice notices free of charge.  However, where an importer employs a broker to submit a tariff advice request, the broker would normally charge for this service.

In addition, internal tariff advices are often used where a formal written decision on classification matters are required within Customs and Border Protection, for example in relation to an investigation matter. 

Scope

Customs and Border Protection issues a tariff advice for specific goods from a particular exporter to a particular importer and the advice cannot be quoted in relation to other types of goods (even if similar) or by other importers of the same goods.  

The tariff advice is given on the basis of information supplied by the applicant and this information may include confidential commercial information.  All tariff advices are treated as in-confidence documents and are not made public.  This allows importers to provide all relevant material.

Validity

A tariff advice is valid in all Australian ports.  The period of validity, i.e. the time when it gives protection and when it can be quoted on importer declarations, commences on the date when Customs and Border Protection finalises a tariff advice request. 

The period of validity ends when either of these events occurs: 

· the tariff advice expires, which is five years after the date of issue, 

OR

· Customs and Border Protection cancels the tariff advice.  

Where both events have occurred, Customs and Border Protection treats the earlier of the two dates as the end of the validity period.  

Customs and Border Protection accepts a tariff advice as binding upon itself (except in specified circumstances as outlined below).  

Use

Once Customs and Border Protection has issued a tariff advice, goods must be entered in accordance with that tariff advice.  Tariff advices may be quoted at the time of import to verify the classification or use of a Tariff Concession Order.  

The quoting of a tariff advice at the time of entry does not preclude Customs and Border Protection from examining the goods in order to be satisfied that the goods entered are identical with those covered by the advice.

The importer is advised to check any past import transactions for the goods on the tariff advice for compliance with the decision.  

Where incorrect amounts of duty and/or indirect taxes (such as GST, LCT or WET) were paid, the importer may be either eligible for a refund or liable for additional duty payments.  In the latter circumstance, voluntary disclosure and payment to Customs and Border Protection within thirty (30) days from the date of finalisation of the tariff advice, may exempt the importer from action under the Infringement Notice Scheme.

Where goods are imported in compliance with a valid tariff advice, the importer is protected from any demands or sanctions should the ruling prove to be incorrect.  This does not apply if the ruling is invalid.  

Invalid rulings are those where the applicant gave incorrect, incomplete or misleading information to Customs and Border Protection.  Tariff rulings can also be rendered invalid by legislative changes to the relevant tariff provisions.  

Applying for a tariff advice

Any importer, intending importer, or an agent of such an importer may request a Tariff advice regarding the classification of a good, either imported, or intended to be imported, and/or the applicability of a Tariff Concession Order.  

There are two ways to apply for a tariff advice: 

· Tariff advice applications can be submitted electronically through the ICS (TAPIN) system for those with TAPIN access (usually brokers).  
· A manual tariff advice application form B102 can be submitted to Customs and Border Protection. 
In order to assist importers with applying for a tariff advice, Customs and Border Protection provides information on the reverse of the B102 form to assist in completing the form. 

In addition, Customs and Border Protection also provides guidelines for the lodgement of tariff advices.  These are applicable to both documentary and electronic lodgements.  

Customs and Border Protection endeavours to supply a ruling within 30 days of the applicant submitting a valid application and sufficient supporting materials.

Refusal to issue a tariff advice

There are a number of situations where Customs and Border Protection will not issue a tariff advice.    

Customs and Border Protection will reject an application for a tariff advice for reasons including, but not limited to, the following: 

· Goods which are an exact match for goods subject to a tariff precedent.  These do not require a Tariff Advice.  As a matter of policy, Customs and Border Protection will not issue demands for duty nor apply sanctions under the Infringement Notice Scheme in relation to any goods that comply fully with a published precedent while the precedent is operative.  ‘In transit’ provisions will also apply should a precedent be cancelled. 

· Goods that are the subject of debt recovery action.  As a classification decision has already been issued on these goods, any further request for a decision will only be done as a review.   

· A decision on similar goods is before the Administrative Appeals Tribunal (AAT), Federal Court or Full Federal Court, or has had a decision made by such a body and the decision is still in the appeal period.  In these cases, the application may be held over until the matter is settled rather than rejected. 

· The goods are from multiple suppliers.  

· The classification of the goods is already being considered as part of an active Tariff Concession Order application submitted by the same applicant.  

· Failure to comply with Customs and Border Protection’s requirements, specifically: 

· not lodging within 5 working days a paper or emailed copy and supporting documentation of an application for a Tariff advice input via TAPIN (an electronic application);  

· not substantially completing or providing incorrect information when submitting a Form B102 (documentary application); 

· not providing sufficient information/documentation to enable Customs and Border Protection to make a decision regarding the classification of goods and/or the applicability of a Tariff Concession Order; 

· not providing any additional information/documents requested by Customs and Border Protection within 14 days of the date of request.   

Cancelling or amending a tariff advice

A tariff advice may be cancelled or amended at Customs and Border Protection’s discretion, for reasons including, but not limited to:

· legislative amendment results in change to tariff headings;

· full disclosure of relevant information was not made in the application;

· conflicting tariff advices have been issued for goods of the same class or kind; 

· the tariff advice has been reviewed internally under the review procedures;

· the tariff advice has been subject to external review by either the AAT or the Federal Courts; or

· Customs and Border Protection advises a change of view of the classification.  

Where a tariff advice is cancelled ‘in transit’ provisions will be applied, unless: 

· the cause was legislative amendment that explicitly excluded ‘in transit’ provisions; or 

· a full disclosure was not made in the tariff advice application. 

The ‘in transit’ provisions allow goods under certain circumstances to be entered as per the cancelled tariff advice.  

The ‘in transit’ provisions will normally be applied to goods that: 

· were imported into Australia on or between the day that the tariff advice was issued and the day on which the tariff advice was cancelled; and

· are entered for home consumption, before, on, or within 28 days after, that day. 

The ‘in transit’ provisions will also normally be applied to goods that: 

· were in transit to Australia on the day the tariff advice was cancelled; and

· are entered for home consumption before, on, or within 28 days after, the day on which they were imported into Australia.

If the cancelled tariff advice gave incorrect advice that commercially disadvantaged the importer, that is the advice gave a higher rate of duty than that which actually applies or stated non-eligibility to a concession for which the goods are eligible, then there is no necessity to apply in transit provision and the goods should be entered correctly.  

Importers or their agents can request a written direction from the Director, Tariff Policy, if they wish to claim in transit provisions on goods that:

· were not imported in the time frames outlined above;  

· they state they relied upon the advice when importing the goods; and 

· they state they suffered a financial loss as a result.

Customs and Border Protection will consider these requests on a case by case basis.
Incorrect tariff advices

Customs and Border Protection does from time to time conduct reviews of tariff advices, whether on a request from the applicant or initiated within Customs and Border Protection.  When we find that a tariff advice is in error and we cancel or amend it, the effect of past payments will depend on why the tariff advice was incorrect and when the goods were imported.  
	Reason the tariff advice was incorrect
	Result

	Incorrect, incomplete or misleading information was given to Customs and Border Protection by the applicant
	The ruling is invalid.

The importer is required to pay the correct amount of revenue on all goods imported under the ruling.

The importer is required to repay all refunds obtained on the basis of the ruling.

The importer may be subject to penalties or action.

	Legislative amendments have changed the classification or TCO eligibility.
	The correct amount of duty for the goods will depend on the legal status of the tariff classification of the goods at the time of entry of the goods.  

	Customs and Border Protection reviewed the tariff advice and changed their decision with the effect that the goods attract a higher rate of duty.
	Goods imported within the tariff advice validity period are protected and pay the lower rate.  

Goods imported before or after the validity period and outside in transit provisions pay the higher rate.

The importer is required to repay all refunds paid on goods that they imported outside of the period of validity.  

	Customs and Border Protection reviewed the tariff advice and changed their decision with the effect that the goods attract a lower rate of duty.
	The importer should apply the correct rate and obtain a refund of any overpaid duty.  There is no requirement for the importer to apply the incorrect advice. 


How an applicant can appeal a tariff advice

Customs and Border Protection conducts internal reviews at the request of the importer or their representative agent.  The reviewing officer produces a written report which is given to the applicant for the review.  If the decision made on the tariff advice ruling is overturned or changed, the ruling is voided.  
External review can be undertaken by the AAT which will conduct a merit based review after the goods are imported and the duty payed under protest.  The AAT can vary, uphold, overturn or require Customs and Border Protection to reconsider a Customs and Border Protection decision.  Fees apply when appealing to the AAT.    

From the AAT, either Customs and Border Protection or the importer can appeal to the Federal Court if it can be shown that the AAT decision was incorrect on a point of law.

Appendix B:  Procedures for obtaining a VALUATION advice
Customs and Border Protection provides a Valuation Advice (VA) service to assist importers with specific issues relating to the assessment of the customs value of imported goods.  This advice does not extend to calculating the amount of the customs value.  Customs and Border Protection has a service standard of 30 days for providing a valuation advice after receipt of all required information.

The valuation advice service is designed to aid in the delivery of uniform valuation decisions throughout Australia.  A valuation advice is not a formal decision under the Customs Act 1901 (the Customs Act), but rather an advice to an importer as to how particular goods will be valued by Customs and Border Protection on importation.

The responsibility for entering goods correctly rests with the person, firm or company shown as the “owner” on the import declaration.  Customs and Border Protection provides, in approved circumstances, a VA as a service to that “owner”.
Scope

A VA will only be given for a specific valuation issue for a particular importer and the advice cannot be used by other importers.  

The valuation advice is given on the basis of information supplied by the applicant and this information may include confidential commercial information.  All valuation advices are treated as in-confidence documents and are not made public.  This allows importers to provide all relevant material.

Validity
Customs and Border Protection’s decision will be made on the basis of the statements and supporting documents provided within the application.  Advices are valid for all ports in Australia for 5 years from the date of notification of the VA.  After 5 years, the VA is automatically cancelled.  If an advice is still required after cancellation of the VA, a new application must be made.

Applying for a valuation advice
An application for a VA can be made electronically using the Customs and Border Protection TAPIN system.  If this system is used, the applicant has five days in which to lodge the supporting documents at any Customs House in any State or Territory.  If the documents are not received the application will be automatically voided. 

Applications can also be made by completing a VA application Form B174.  This form is available from the Customs and Border Protection website www.customs.gov.au.  If requested, a copy can either be faxed or be sent by email.  The supporting documents should then be lodged with Form B174.

Request for further information
If insufficient information has been provided with the VA application to reach a decision or the information supplied requires clarification, a Request for Further Information letter will be forwarded to the broker/importer requesting the required information within 28 days.

This 28 day time frame is to allow the broker/importer a reasonable amount of time to obtain the required information.  The processing time for a VA is 30 days. 

VAs would not be rejected where the 30 days have expired if a Request for Further Information letter has been sent.  The 30 day time frame stops during this period.

If the broker/importer contacts Customs and Border Protection and requests additional time to produce the requested information, the time limit can be extended, within reasonable limits. 
Customs and Border Protection endeavours to supply a ruling within 30 days of the applicant submitting a valid application and sufficient supporting materials.

Customs and Border protection to honour a valuation advice
A VA is not legally binding on Customs and Border Protection.  However, the Customs and Border Protection policy is to honour a VA unless:

· it was provided on the basis of false or misleading information; or 
· where the applicant failed to provide Customs and Border Protection with all the relevant information and documents that were available.
Cancelling or amending a valuation advice
Customs and Border Protection may cancel or amend a VA within 5 years, where particular circumstances warrant.  Such circumstances include:

(a) where an amendment is made to the legislation which has relevance to the advice;

(b) where incorrect information was provided to Customs and Border Protection or relevant information was withheld from Customs and Border Protection;

(c) where Customs and Border Protection changes its view (this may occur as a result of legal precedent); or

(d) where Customs and Border Protection has issued conflicting advices.
Where goods are imported in compliance with a valid valuation advice, the importer is protected from any demands or sanctions should the ruling prove to be incorrect.  This does not apply if the ruling is invalid.  

Invalid rulings are those where the applicant gave incorrect, incomplete or misleading information to Customs and Border Protection.  

In-transit provisions
Where Customs and Border Protection cancels or amends a VA, in-transit provisions may be applied at the discretion of Customs and Border Protection.

Where in-transit provisions apply, the cancelled or amended VA continues to apply in relation to goods that:

(a) were imported into Australia on or before the date on which the cancellation or amendment came into effect, and were entered for home consumption before, on, or within 30 days after that date; or

(b) had left the place of export on or before that date, and were entered for home consumption before, on or within 30 days after the date on which they were imported into Australia.
Rejection of a valuation advice
A formal VA decision can only be given where:

(a) evidence is presented of a commitment or firm intent to import;

(b) the application contains sufficient information; and

(c) the application contains an explanation, with reference to the Act, of the valuation issues involved and the reasons for the applicant’s proposed valuation.

VA applications that do not satisfy the above criteria may be rejected.

A VA will not be provided where the importer's purpose is to get information on how to alter or structure transactions to avoid or to minimise the payment of duty and/or indirect taxes.
How an applicant can seek an internal review of a valuation advice decision
If, after the finalisation of the VA, the applicant obtains further information which may change the decision on that VA, or is dissatisfied with the original decision, they may request the original decision-maker to reconsider the original decision.

The request for reconsideration must be in writing, fully address the reasons for review and incorporate all additional information concerning the decision.  Provided the submission contains full details of the arguments against the decision the review of the VA should be completed within 30 days.

If the review is complex and likely to extend beyond the 30 day review period, written advice of the delay will be forwarded to the applicant.  When the original decision-maker has reconsidered the original decision and has made a fresh decision supporting or dismissing the appeal, the applicant will be advised of the decision in writing.

After finalisation of the VA or reconsideration of the VA by the original decision-maker, if the applicant is still dissatisfied with the decision, they may seek to have the decision reviewed by a new decision-maker who is a Manager in the Valuation and Origin Section in Canberra.  A request for a review must fully address the reasons for disputing the decision.  
How an applicant can seek an external review of a valuation advice decision

None of the above procedures precludes a broker/importer from seeking external review (pursuant to s.167 of the Customs Act) by the AAT or any Commonwealth or State Court of competent jurisdiction, where payment has been made under protest.

If an application for external review is made to the AAT or Customs and Border Protection commences duty recovery proceedings for the goods that are the subject of the VA, then all work ceases on any incomplete VAs or reconsiderations/reviews involving the same applicant and the same goods.

Valuation and Origin, Canberra, handles all appeals lodged with the AAT and the courts, in consultation with regional Valuation staff.

Appendix c:  Procedures for obtaining an origin advice

Customs and Border Protection, on request, provides written advice on origin matters through the provision of an Advance Ruling.  The Origin Advices (OA) assist importers, producers and exporters on specific issues relating to the origin of their goods for the purposes of determining eligibility for preferential duty rates for goods imported into Australia.

Scope

An OA will only be given for a single origin issue and where evidence is presented of a commitment or firm intent to import or export.  

The OA is given where:

· evidence is presented of a commitment or firm intent to import or export;

· the application contains adequate and correct information; and

· supporting evidence of the facts of the application is provided with the application.

Validity
Customs and Border Protection’s decision will be made on the basis of the statements and supporting documents provided within the application.  Advices are valid for all ports in Australia for 5 years from the date of notification of the OA.  After 5 years, the OA is automatically cancelled.  If an advice is still required after cancellation of the OA, a new application must be made.

Applying for an Origin advice
An applicant can apply for an OA by lodging a completed application form which is available electronically on Customs and Border Protection’s website (www.customs.gov.au).  Each application must be made for a single origin issue.  Where there is more than one issue, separate applications must be lodged for each.  

At the time an OA application is lodged, Customs and Border Protection will register the application with a unique number and the applicant will be advised of this number.

The applicant needs provide the following relevant information to accompany the application:  

· the specific origin matter to which the request relates;

· a complete statement of all relevant facts relating to the importation which must state that the information presented is accurate and complete;

· the names, addresses and other identifying information of all interested parties;

· copies of any other origin advice, tariff classification advice or valuation advice that has been issued in relation to the imported goods.

Request for further information
In the course of processing an OA, Customs and Border Protection may request, at any time, additional information necessary to evaluate the application.

Administrative penalty – indemnity
From the time of registering an application until the decision of Customs and Border

Protection, the applicant will be indemnified from administrative penalty in respect of duty short paid in relation to the claimed issue.

However, the indemnity ceases when an application is withdrawn or where it is voided because of an inadequacy with the information provided in the application or supporting documentation.

The quotation of an OA number on entries is optional.  Failure to quote an OA number will not affect the indemnity.

When goods are being entered, the owners should not indicate or request “amber” treatment solely on the basis that it is the subject of an OA application or decision.

Withdrawal of application
An applicant may withdraw an application by advising Customs and Border Protection at any time between registration of the application and the decision by Customs and

Border Protection on the application.  Withdrawal of the application has the effect of cancelling the application.

Cancelled or amended advice

Where Customs and Border Protection cancels or amends an OA, in-transit provisions may be applied at the discretion of Customs and Border Protection.

In-transit provisions
Where in-transit provisions apply, the cancelled or amended OA continues to apply in relation to goods that:

· were imported into Australia on or before the date on which the cancellation or amendment came into effect and were entered for home consumption before, on, or within 30 days after that date; or

· had left the place of export on or after that date and were entered for home consumption before, on, or within 30 days after the date on which they were imported into Australia.

Customs and Border Protection to honour advice
An OA is not legally binding on Customs and Border Protection.  However, Customs and Border Protection will honour an OA unless it was provided on the basis of false or misleading information or where the applicant failed to provide all the relevant information and documentation that was available.

Conflicting advice
Where an applicant holds or is aware of any conflicting OA from Customs and Border Protection for an origin issue, they are to be treated as being void and the applicant has to notify Customs and Border Protection immediately.

Appeals against Customs and Border Protection advice
Where a Customs and Border Protection decision in an OA is disputed, it should first be discussed with the decision maker.  If the advice is still disputed, a further appeal to the Director Valuation and Origin, Canberra may be requested.

This appeal mechanism does not preclude the right to external review – for example, to the AAT, after there has been a payment under protest.  An OA in itself is not a decision which is reviewable by the AAT or the Federal Court.
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