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SUPPLEMENTARY MEMORANDUM CONCERNING THE TREATY
ESTABLISHING THE EUROPEAN ECONOMIC COMMUNITY

1. The Member States of the European Economic Community have already explained
to the CONTRACTING PARTIES to the General Agreement on Tariffs and Trade the
reasons for which they feel justified in claiming exemption from the rules of the
General Agreement, under paragraph 5 of Artidle XXIV of the Agreement, i.e. the
reasons why they feel they are entitled to obtain from the CONTRACTING PARTIES.
recognition of the fact that the Rome Treaty fulfils the requirements set forth
in paragraphs 5 to 9 of article XXIV, which constitute a sine qua non for such
exemption.

2. It should. indeed, be recalled that even before the Treaty had been, concluded
the CONTRACTING PARTIES had been informed of the progress of negotiations by the
report of the Intergovernmental Committee set up at the Messina Conference, which
hed been transmitted to them and by the information supplied during their ordinary
session in October 1956.

Having completed their work, the Six transmitted the Treaty establishing the
European Economic Community to the CONTRACTING PARTIES on 17 April 1957, thereby

fulfilling their undertaking to submit the Treaty to the CONTRCTING PARTIES
after its signature and before its ratification.

3. Subsequently, the Chairman of the Interim Committee for Market

and Euratom was requested to represent the Six at the meeting of the Intersessional
Committee of the CONTRACTING PARTIES which was held in April 1957.

On 1 January.1957, they submitted a memorandum explaining in particulars the
mechanics of the Treaty and its relationship to the General Agreement (document
MAE 959/57).

On 28 July 1957, they replied to a questionnaire from the CONTRACTING PARTIES
(document MAE 1079/57) and on 16 September 1957 transmitted a specimen common customs
tariff for goods which could be regarded as the most representative items of trade
between the Member States and outside countries, parties to the General Agreement.
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Again, in September 1957, they were represented by the Chairman of the
Interim Committee at the meeting of the Intersessional Committee, and on this
occasions as well as during the October meetings of the Intersessional Committee,
they expressed their readiness to supply the CONTRACTING PARTIES with any information
which might be desired,

The Member States therefore consider that they have conscientiously fulfilled
the obligations laid down in paragraph 7 of Article XXIV of the General Agreement,
and that the CONTRACTING PARTIES are now in a position to reach a determination as
provided for in paragraphs 5-9 of Article XXIV.

4, It seems, however, that there is still some uncertainty as regards the nature,
contents and scope of the provisions of the Treaty governing the association of
overseas countries and territories. In order to clarify and define more accurately
the legal position resulting from the Treaty on this particular point, the Member
States submit the following considerations to the CONTRACTING PARTIES to the General
Agreements

5. On this occasions the Member States are anxious to stress specifically that
the association of overseas countries and territories with the European territories
of the Member States of the Community is one of the basic features of the structure
which the Six are determined to set up, and that in no case could they accept that
the provisions relating to integration be separated from the provisions governing
the association of overseas countries and territories.

6. With the exception of Algeria and the French overseas departments which are
an integral part of the metropolitan customs territory of the French Republic, and
to which the trade provisions of the Treaty are fully applicable, the Treaty provides
in respect of the countries and territories listed in Annex IV to the Treatyl a
set of rules for the formation of a free trade area, though there is in the Treaty
no mention of a free trade area as such, for the reason that the system of
association involved in the structure set up by the Six goes far beyond the concept
of a free trade area proper.

1That is, French West Africa, including: Senegal, the.Sudan, Guinea,
the Ivory Coast, Dahomey, Mauretania, the Niger and the Upper Volta; French
Equatorial African including: the Middle Congo, Ubangi-Shari, Chad and Gaboon;
St. Pierre and Miquelon, the Comoro Archipelago, Madagascar and dependencies
the French Somali Coast, New Caledonia and dependencies, the French Settlements
in Oceania, the Southern and Antarctic Territories; the Autonomous Republic of
Togoland; the French Trusteeship Territory of the Cameroons; the Belgian Congo
and Ruanda-Urundi; the Italian Trusteeship Territory in Somaliland; and Netherlands
New Guinea.



L/728/Rev.1
Page 3

7. Now, paragraph 5 of Article XXIV confers upon the members of a free
trade area the full right to be exempted from the rules of the General
Agreement, which is similar to the corresponding right conferred upon them
in the case of a customs union.

However, as in the case of a customs union, such exemption is subject to
three conditions which are set forth in paragraphs 5-9 of Article XXIV.
Those three requirements are as follows:

- substantially all the trade between constituent territories in the
free-trade area shall be freed from restriction;

- the duties and other regulations of commerce maintained in each of
the constituent territories shall not, on the whole, be higher or
more restrictive than the corresponding duties and other regulations
of commerce existing prior to the formation of the free trade area;

any interim agreement leading to the formation of a free-trade area
shall include a plan and schedule for the formation of such a free-
trade area within a reasonable length of time.

The Treaty fulfils these three conditions.

A. Liberalization of Trade

8. The General Agreement requires, in the case of both a free trade area
and a customs union, that customs duties and other restrictive regulations
of commerce be eliminated with respect to substantially all the trade in
products originating in the constituent territories.

(a) Imports of Member States from Overseas Countries and Territories
(or exports from overseas countries and territories to Member States)

9. Article 132(1) of the Treaty provides that Member States shall, in their
commercial exchanges with overseas countries and territories, apply the same
rules that they apply among themselves. Customs duties and quantitative
restrictions will therefore be completely eliminated, in respect of this
sector of mutual exchanges, on the expire of the transition Deriod. Such
elimination will be effected under the same conditions as the integration of
Member States.

(b) Imports of Countries and Territories from Member States
(or exports of overseas countries and territories to Member States)

10. Article 132(2) of the Treaty provides that each associated country and
territory shall apply to its commercial exchanges with Member States the same
rules which it applies in respect of the European State with which it has
special relations. With the exception of those countries and territories
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which are subject to special international obligations (such as the
Saint-Germain Convention or the Trusteeship system):, and whose status will
be studied later on, this rule implies the abolition of customs duties and
quantitative restrictions.1

11. However, Article 133 provides that the.countries and territories may
levy fiscal duties which shall be clearly distinguished from protective
duties. With the exception of duties levied in New.Guinea, such duties are
in fact consumption charges. Imported products are subject to such duties
irrespective of their origin and an equivalent countervailing duty is levied
on the like domestic products originating in the country or territory
concerned. Consequently, such duties cannot be taken into account.

12. Furthermore, in accordance with the commitments entered into by Member
States having responsibilities in the countries and territories, Article 133,
paragraph 3, of the Treaty provides that the countries and territories may
levy customs duties to meet the needs of their economic development.
However, such duties are to be progressively reduced to the level of those
which may be imposed on imports of products coming from the Member State with
which each country or territory has special relations, in accordance with the
rules laid down for the abolition of customs duties as between Member States.

33. Now, in relation to the total volume of trade of the constituent
territories of the free trade area which do not come under the provisions of
the Convention of Saint-Germain-en-Laye or of a special trusteeship
agreement, that part of trade which is subject to duties represents only
0.45 per cent and does not therefore detract from. the rule that substantially
all the trade should be liberalized.

14. If this ceased to be the case2, then the CONTRACTING PARTIES would be
justified in envisaging the granting of a waiver. However., such a situation
is not likely to occur; even if it did occur, it would be of a temporary

1In fact, trade between overseas countries and territories and the
State with which they have special relations is not - with the exception of
New Guinea which has a non-discriminatory tariff - subject to restrictions
of commerce or customs duties. The trade in question is in fact the trade of
the French overseas territories as a whole (with the exception of those
territories whose status results from international instruments): the
customs system applicable to such territories-under.the Decree of 14 October
1954 provides for duty-free importation into all such countries and
territories of products originating in the French customs territories.

2 It should be pointed out that even if such protection was increased
tenfold and assuming that the volume of trade remained at the present level,
less than 5 per cent of the total trade would be affected.



L/728/Rev.1
Page 5

nature. It could not in fact be prolonged beyond the time when the economic
development of countries and territories reaches a point where they can enjoy
the full benefits of a large common market.

15. The general obligation resulting from the general provisions of the
Treaty and from paragraph 2 of Article 132 of the Treaty, that each country
or territory shall eventually apply to its commercial exchanges with Member
States the same rules that it applies in respect of the Member State with
which it has special relations1, together with the provisions governing the
extension of the Convention, afford a guarantee that quantitative restrictions
on substantially all the import trade from Member States, which shall be
partially abolished during the five-year period corresponding to the simple-
mentation under the same rules as shall apply in respect of the integration
of the European territories, shall be fully abolished by the end of the
transition period.

16. The Convention of Saint Germain-en-Laye, which sets forth the system.
applicable to the Congo Treaty Basin , and the special trusteeship agreements
relating to Togoland and the French Cameroons as well as Ruanda-Urundi and
Italian Somaliland, confer upon all the States parties to such agreements
equality of treatment which extends to all the contracting parties to GATT
as a result of the application of the most-favoured-nation treatment provisions
of the General Agreement.

For the time being, this legal system partially hinders the carrying out
of the obligations which result from the provisions of Article XXIV of the
General Agreement, because it does not allow the countries and territories
concerned to eliminate customs duties in respect of the Member States of the
Community alone. Such a situation and the need to avoid penalizing these
territories on account of their international status justifies the exemption
authorized under paragraph 4 of Article 133. The CONTRACTING PARTIES would be
ill advised to attempt to argue from the fact that the Member States are bound
to respect their international obligations that the free trade area as between
these countries and territories has therefore not been fully achieved.3

B. Trade Relations with Third Countries

17. A free-trade area differs from a customs union in that it does not involve
a common customs tariff in respect of non-participating countries.

1As already indicated, there would be no quantitative restrictions
under these rules.

.2i.e. the Belgian Congo, Ruanda-Urundi, French Equatorial Africa end a

part of Italian Somaliland.

3 It should also be mentioned that the share of trade between the
constituent territories of the free trade area, including overseas countries and
territories coming under the application of the Convention of Saint Germain-er-Laye
or special trusteeship agreements, which is subject to protective duties does
not exceed 3 per cent of the total.
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Article XXIV paragraph 5(b) provides that the duties which each of the
constituent territories is authorized to maintain shall not., as a result of the
formation of the free trade area, be higher than the corresponding duties
existing in the same constituent territories prior to the formation of the free
trade area. There is no provision in the Treaty which detracts from this rile
which the Member States are committed to observe under Article 234 of the Treaty.

C. Implementation Procedure

18. The system of association of overseas countries and territories, like the
customs union between the European territories of the Member States. involves
a definitive agreement which provides for the gradual formation of a free
trade area. The only purpose of the implementing conventions provided for in
the Treaty - the fist of which is annexed to the Treaty _ is, on the one hand,
to settle problems which do not fall within the jurisdiction of the CONTRACTING
PARTIES, such as investment problems, which on account of their very nature have
to be related to the rate of economic developmernt in the countries and territories
concerned, and on the other hand, as regards the trading system, to consolidate
and clarify the provisions of the Treaty applicable during the period covered by
each convention.

As regards the elimination of customs duties and quantitative restrictions
in the European territories of the Member States, the timing for the completion
of the tree trade area with the overseas territories is clearly stipulated in the
Treaty.1

On the other hand, the time-limit within which the obligations imposed on
the countries and.territories as a result of the formation of the free trade
area must be fulfilled appears to be less clearly defined.

Now, as has been indicated already, the lack of precision on this point in
the Treaty is more apparent than real, because the free trade area will, in
fact, be achieved for substantially all the trade upon the expiry of a period
which is the same as that provided for in the case of the integration of the
European territories of the Member States.2

This parallelism between the time-limits for the full achievement of the
integration of the European territories of the Member States and for the
association of overseas countries and territories results from the very nature
of the commitments undertaken in the field of trade between the Member States
and the associated overseas countries and territories, and from the fact that
the par of such trade on which the overseas countries and territories are
entitled to levy customs duties under Article 133 is very small,

1 See paragraph 9 above.

2 See paragraphs 12 and 15 above,


