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1. The Committee on Trade in Industrial Products1, which was created by the
CONTRACTING PARTIES at their twenty-fourth session in November 1967 to explore the
opportunities for making progress toward further liberalization of trade, made its
first report (L/3298) to the Council in December 1969. Acting upon the recommendations
of the Committee, the Council and subsequently the CONTRACTING PARTIES at their
twenty-sixth session decided to move to the second stage of the work, namely to
formulate conclusions on possibilities for concrete action to deal with the problems
that arise in the field of industrial products. The same decision was taken with
regard to the Agriculture Committee. Furthermore, the CONTRACTING PARTIES stressed
the importance of the completion at the earliest possible date of the Tariff Study
so that tariffs as well as non--tariff barriers could be fully taken into account in
the carrying out of the work programme. The CONRACTING PARTIES recognized in this
context that the creation of a favourable point of departure for future action
required that each contracting party individually refrain from aggravating the problems
and obstacles to be dealt with. Finally, it was decided to organize this next stage
by setting up five working groups to deal with the non-tariff barriers identified in
an Illustrative List (annexed to L/3298). The decision was made on the understanding
that the work was to be conducted in an exploratory manner and involved no commitment
to take or join in any action under discussion.

2. The Committee herewith submits its second report to the Council covering work
completed between the end of the twenty-sixth session (February 1970) and the end of
its meeting of 3--4 February 1971.

I. Non-Tariff Barriers

3. The five groups on non--tariff barriers envisagedin the first report of the
Committee were established and a series of meetings was held in the spring of 1970 to
begin the search for solutions to the problems which had seen identified in the five
parts of the Illustrative List of Non-Tariff Barriers. The subject areas with which
the Groups dealt were: Government Participation in Trade, Custems and Administrative
Entry Procedures, Standards, Specific Limitations on Trade and Charges on Imports.
The Groups examined the notifications wIhich had been referredtothem and discussed
suggested solutions which in some cases attracted support and in other cases retained
the character of individual delegation suggestions.

1The composition and terms of reference of the Committee apear in
document COM.IMD/1/Rev.2.
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4. In all of the Groups,anoffert was madetoidentify possibilities for giving
special priority to action to remove barriersof spccial interest for the trade
of developing countries, even though few of the measures affect exclusively or
mainly thedeveloping countries.Wheremeasures affectedparticular products, the
interests of developingcountries in some have been noted. On more general problems

such as subsidies, valuation, and procedures for the administration of import
restrictions, health and safety regulations, special unfavourable incidence of

such measures on developing countries and their special problems in dealingwith
complex regulations were noted. Also, in several instances proposals for action

looking to removal of barriers have focussed on practices of developedcountries
in recognition of special dificulties which developing countries had with such
restrictions.

5. Another enquiry of direct concern to theCommiteein this proparatory work
was that carried out in the Joint Working Group on Import Restrictions, which
undertook a comprehesive item-by-itemreview of import restrictions on the basis
of notifications made to GATT in different contexts, including the notifications
in Part 4 of the Inventory. The meetingof the Joint Workling Group obviated, the
need for Group 4 to reviewindividual restrictions in detail and its report may
also provide useful indications as to the posibities of solutions.

6. The reports of the five groups on non-tarff barriers wore submitted to the
Industrial Committee atits meeting on 13 July 1970 (seeCOM.IND/W31) and to the
member governments. After the meeting oftheCommitte, the Chairman of the
Committee made an oral report to theCouncil on 15) July 1970 on progress up to
that point. It was agreed to followtherecommendation of the Comittee andallow
some timefor reflection in capitalson how toproceed. The acoretariat assisted
in this process by summing up preliminary results.

7. In the autumnit was agreed at a meeting of the Steering Group to held another
round ofmeetings of the Groups in thehope that this wouldpermit preparatory
work to be completed as envisaged by the CONTRACTING PARTIES. Accordingly, a

second round of meetings of the Groups was hold, in anoffort to refine the choices
of problems offering the best prospects for solution, to carry proposed solutions
a little farther, and to complete proparatorywork so far as possible. A secretariat
summary of the reports of the Working Groupeisannexed as Appendix 1 and the reports
thomselves follow as Appendces 2-6.

8. At a meeting of the Committeeheldon 3and 4 February1971, recommendations
to the Council on future work on non tariff barriers were formulated. These appear
in Part III of this Report.

II. Tariff Study

9. The first report (L/3298) to theCONTRACTINGPARTIES attheirtwenty--sixth
session covered the first two years ofthework onthe Tariff Study. In this
Report, the Committee informedthe Council and subsequently the CONTRACTING PARTIES
that a classificationof tariff andtrade data by meaningful industrial groups
had been established by the secretariat under the guidance of a groupof technical
experts.
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10. At the twenty-sixth session, the CONTRACTING PARTIES stressed in their
Conclusions the importance of the earliest possible completionof the Tariff
Study so that tariffs, as well as non-tariff bariers, could be fully taken into
account in the course of the work that would be undertaken in terms of the
work programme. The basic documentationto be prepared should cover on a priority
basis certain problems of particullar interest to developing countries - tariff
differentials, specific duties, peaktariffs and tariffs on industrial raw
materials - and indicate possible lines of future actionin these and other fields.

11. By July 1970, the secretariat, under the guidence of the Expert Group, had
compiled the basic docummentationfor the Tariff Studyconsistingof asumary of
tariff rates and trade data for the United States, EEC,Canada, Japan, United.
Kingdom, Sweden, Denmark, Norway,Finland, Switerland and Austria by BTW headings,
by industrial product categories as well as by stages of processing. In a note of
2 July 1970 the secretariet suggested that the Committeemightwish to establish
a working group to carry out an objective analysis of the tariff situation on thn
basis of this documentation and proposed in this connexion an examination of
variations in tariffs as between and within categories of products and as between
countries, as wellas the differentials according to the degree of processing.
Such an analysis was also considered to be of particular value in relation to
duties on axports from developing countries.

12. At the meeting ofthe Committee on Trade in Industrial Products in July 1970
there was a preliminary exchang of views on the Tariff Study. Among the aspects
discussed were the remaining technical questions on comparability of data and the
problems of nomenclature, the desirability of sector monographs, and the possible
study of tariff' escalation. The question of including in the anlaysis, where
feasible, non-tariff as wellas tariff barriers was also discussed. It was suggeste
that further action on the Tariff Study should be taken by a group to carry out
the analysis, assisted as necessary by technical experts, to be set up after the
matter had been studied further in capitals.

13. The Committee discussed in October and November 1970,on the basis of a
proposal made by the EEC, the question of the terms of reference for a working
party to carry out the analysis. In addition, the United States made a proposal
for an enlarged tariff study, of which one of the most importantelements was the
assessment of the trade effects of tariff reductions. The Committee not being
able to reach agreement on further action with regard to the Tariff Study,the
matter was taken up by the Council. Atits meeting on 2 and 3December 1970, the
Council agreed that the establishment of terms of reference for the Working Party
was a matter to be settled by the Committee on Trade in industrial Products.
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14. At the meeting of the Council on 2 and 3 December the question was raised
whether the documentation collected for the Tariff Study could be given a wider
distribution; it was pointed out that the documentation could be of great use to
other intergovernmental organizations and to scholars in the economic field.

15. The Committee decided at its meeting in February that the three volumes
containing thesummary tables could be made available, on request, to inter-
govornmentalorganizations and, against payment, to economists and other scholars
who could show that they had genuine interest in the field covered by the tabula-
tions. Thesecretariat would prepare a cover note to accompany the tabulations
making clear that the definitions of product categories etc. were without prejudice
to the positions of contracting parties. With regard to a proposal that the
magnetic tapes be made available to other intergovernmental organizations, especially
to UNCTAD, it was pointed out that these tapes were the property of the governments
participating in the Tariff Study, and that decisions in this respect had to be
made by them.Someof them indicated that they had no objections against their
material being transmitted to interested intergovernmental organizations and
persons. Others pointed out that they could not generally agree to a wider dissemi-
nation of the material submitted by them. Some of them were, however, prepared to
examine on a case-by-case basis requests for access to their material.

III. Future Work

16. In the light of the Working Group meetings and the discussions in the Committee,
it was felt that the next stage of work on non-tariff barriers, which should now
begin, should be on a more selective basis. Many suggestions were made and the
Committee agreed that the most fruitful results would be obtained by selecting a
very few topics for further work directed toward the development of concrete action.
The topics which appear to the Committee the most appropriate in this connexionare
standards and their enforcement and the problems associated with existing systems
of valuation for customs purposes. Further work would also be undertaken at this
time within the area of problems explored by Group 4 (Specific Limitations on
Trade); initially the works will focus on the operation of liconsing systems.
There should also be continuous exploration of the possibilities for adding other
topics to this work programme, taking into account the results of work in other
GATT bodies.

17. The objetive of the work at this stage would be to elaborate solutions on
an ad referendum basis.

18. The group in each case will be composed of those members of the relevant
existing Working Groups who wish to participate. The Committee considers that
it would be most useful if officials with specialized knowledge participate.
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19. Each group should work as soon as possible and report to the
Industrial Committee.

20. At its meeting on 3 and4 Februarythe Commitee agreed toset up a Working
Party on the Tariff Studywiththe following terms ofreference:

"On the basis of documentation that has been preparedand such other
material as maybe found useful, the Working Partyshould carry out an object--
tive analysisof the tariff situaton as it will exist when allKennedyRound
concessions have beenfully implemented, with viewtoprovidingtheCommittee
on Trade in Industrial Products withtheneccessary elements for carryingout its
terms of reference in the tariff field. This analysis, incorporating trade
flows, will provide an objective basis for the contracting parties, at the
appropriate timetoexplore various possible approaches to future action in
the tariff field and would. include, inter alia,anexaminationofthevariations
in tariffrates as between and withincategories and as betweencountries, and
of the differentials in duties according tothe degree of processing. The
report of the Working Party will present the resuIts of the various partsof
theanalysis, but should not make recommondations as to possible action.

"The Working Party should submit to theCommitteem as soon as possible,
a preliminary report on the basis of the present documentation. A final
reportincorporating addtional tradeand tariff datewiIlfolllow.

"The Working Party will also examine the feasibility of analysing and
developing bettetmeasures of the effetectson tradeoftariffsandtariff
changes and should report, as soon as possible, the results of its examination
to the Committee on Tradein Industrial Product.

21. The view was expressed that the WorkingParty should developdetailedworking
procedures for carrying out its terms of referece.

22. It was agreed thatthe WorkingPartywouldbe composed of countriespresently
included in the analysis andcountries to be included therein, as well as contracting
parties which would beable and willing toparcipate actively inthestudy.
Mr. H. Colliander (Sweden) was olected chairman ofthe Working Party.
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Appendix 1

SUMMARY OF PROPOSALS
IN REPORTS OF THE FIVEWORKINGGROUPS

ON NON-TARIFF BARRIERS

Note by the Secretariat

This document summarizes the various proposals contained in the reports of the
five Working Groups dealing with parts of the Inventory.

Some suggestions received wider support than others; some supplement one
another; elsewhere proposals are alternatives. To facilitate the use of this
summary, cross references to the relevant paragraphs of the texts of the reports
themselves are provided. The reports, which are reproduced in Appendices 2-6 are
as follows:

Group Subject Page number

1 Government Participation in Trade 21

2 Customs and Administrative Entry Procedures 32

3 Standards Acting as Barriers to Trade 53

4 Specific Limitations on Trade 64

Charges on Imports5
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Group 1 - Government participation in trade

1. Trade diverting aids (pages 2-3)

(a) Serious Prejudice to trade interests through trade diversion is the basis
for GATT attention to domestic aids.

(b) There is a question whether a clear showing has been made of enough cases
of difficulty on serious trade diversion to warrant regarding domestic
subsidies as a general problem for GATT; consideration of particular
cases might be adequate.

(c) Some suggested an Interpretative Note or a code of good conduct,
building on the existing provisions of Article XVI:1 with a view to
providing for:

(i) improved notification procedures to cover domestic aids more
widely, since investment aids, in particular, are generally not
notified;

(ii) specific provisions for consultations upon request to determine
whether serious prejudice to a contracting party's interests had
occurred, or was likely to occurs;

(iil) in the event of such a finding by the CONTRACTING PARTIES, either
(i) elimination or reduction of the aid in question, (ii) compen-
sation or failing satisfactory adjustment, (iii) suspension of
obligations by the injured party.

Although this solution would be built on the existing provisions of the GATT, the
possibility of new commitments was not precluded by advocates of this course, if
further discussion indicated that additional obligations would be appropriate.

2. Export subsidies (Pages 3-4)

(a) Wider acceptance of the obligations contained in Article XVI :4, especially
by developed countries, was recommended.

(b) Measures to ensure improved and continuing implementation of the
obligations of Article XVI:4 including:
(i) refinement and elaboration of a definition of measures that

countries regard as constituting export subsidies presently
covered by Article XVI:4,
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(ii) reviving the standstill provisions of Article XVI:4;

(iii) revision of notification procedures.

(c) Inclusion within the obligations of paragraph 4 of all export subsidies
having trade-diverting effects whether or not resulting in sale for
export below the comparable domestic price.

(d) More comparable treatment as between subsidies on primary and non-primary
products.

(e) In cases where there was an infraction of the prohibition under
Article XVI :4, authorization for the importing country to take the
measures necessary to offset the trade effects of the subsidy.

(f) A review of the operation of Article XVI as provided for in paragraph 5
of that Article.

3. Countervailing duties (pages 5-6)

(a) A code along the lines of the Anti-Dumping Code which would provide for:

(i) determination of injury;

(ii) determination of subsidy and the amount;

(iii) determination of the trade effects for third countries;

(iv) procedural obligations (e.g. notification to the governments and
firms concerned);

(v) definition of a subsidy.

(b) An extension of existing GATT rules to permit a contracting party
suffering injury to its export industrics as a result of export
subsidization by another country in third country markets, to take
direct action by suspending concessions on products of interest to the
export subsidizing country.

(c) Deal with the problem by better provision against use of export subsidies.

4. Government procurement (page 6)

It was considered that a code or set of guidelines should include:

(i) objectives and principles;

(ii) definitions;
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(iil) procurement entities;

(iv) elimination of existing discrimination;

(v) exceptions;

(vi) purchasing procedures;

(vii) publication of government procurement regulations,

(viii) reporting, review, complaint and confrontation procedures.

The Group noted that work in the CECD on the problem was reaching a fairly advanced
stage.

5. State trading in market-economy countries (pages 7-8)

It was considered that a strengthening of the effectiveness of Article XVII
would be desirable through:

(a) an improvement in the quality, frequency and coverage of reports under
the Article;

(b) consultations along the lines of Articles XXII and XXIII;

(c) negotiation of concessions on State-trade products, including global
purchase commitments.

6. Other restrictive practices (page 8)

(a) Where restrictive practices are actually imposed by governments, the
governments concerned should adopt practices generally acceptable
internationally.

(b) In cases of restrictive practices tolerated by governments, where these
practices are covered by national legislation the relevant legislation
should be applied where not appropriate action should be taken.

Group 2 - Customs and administrative entry procedures

I. Valuation (paragraphs 4-24)

1. The applicaticn of Article VII to be improved by all countries accepting the
following principles: (paragraph 10)

(a.) Valuation systems should beneutral in effect and not be used as a

disguised means of protection.

(b) They should be non-discriminatory between supplying countries.

(c) They should be simple and not use arbitrary or fictitious values.
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(d) Administration of valuation systems should take into account the need
for: (i) advance certainty to traders as to valuation methods,
(ii) full publicity to the bases on which value is calculated,
(iii) expeditiousness of the procedures, (iv) safeguarding of business
secrets, (v) adequate appels procedure (paragraph 10).

2. An overall solution along the following lines (paragraphs 15,20):
(a) valuation systems to be harmonizod so that each contracting party uses

one single concept of valuation based on economic and commercial realities,
on the principles of Article VII and on specific interpretative rules
to that Article;

(b) these interpretative rules to be based on the Brussels Definition, but
the f.o.b. system to continue to exist side by side with c.i.f. by the
f.o.b. countries accepting the interpretations outlined above and
reducing the resulting valuation by the amount of freight and insurance
upto the point of importation (to avoid lengthy renegotiations);

(c) countries applying the Brussels Convention on Valuation but not yet
signatories to it, to accedeto the Conveintion;

(d) countries using valuation methods requiring determination of export
values on the internal market of the exporting country to use invoice
prices for like products for export to the major market or invoice prices
generally obtained for like products.

3. Deal with the problams of valuation on a case-by-case basis. Principles to
include (paragraphs 12, 13, 17):

(a) the concept that duty is based on the price actually paid rather than
a notional price;

(b) facilities for appeal from a determination of value for duty:

(c) maintenance of existing compotitive relationships in any modification of
systems, without distortion on account, of differences in distances from
particular suppliers to points of importation;

(d) some resulting advantage, as conponsation for any changes in systems in
terms of wereprecision as toprice, time, place, quantity, level of
trade.
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4. An cleboration of more precise intorpretations of Article VII as the more
Practical mannar in which to deal with existing problems of valuation; an expert
group could be established for this purpose. specific suggestions include
(paragraphs 13 , 18-20, 21 23, 24):

(a) setting aside the f.o.b.-c.i.f. controversy as non-essential;

(b) elimination of the use by any country of alternative valuation systems
involving either domestic prices in the country of import or domestic
prices in the country of export,

(c) use in all cases of invoice price or if necessaryone of the bases
outlined, in 2(d) above;

(d) Interpretative Notes to ArticleVII:2(a) and 2(b) to deal with
problems created by minimumvalue practices;

(e)amendArticle VII:3 as originally proposed in BISD, Third Supplomont,
page 213.

II. Anti-dumpingduties (paragraphs 25-32)

1. Harmonization of anti-dumping logislation by acceptance of the Codeby
developed countries which had not done so, use of the Code as a standard for
application of Article VI paragraph 25).

2. Enable developing countries to accedeto thu Code at an early date.
(paragraph 29).

III. Customs classification (paragraphs 33-43)

1. Two main countries not applying the Brussels Tariff Nomenclature should
adopt it (paragraph 35).

2. Many countries need further clarity and simplification in their tariff
nomenclatures (paragraph 36).

3 . Governments which have not yet done so to prepare systematic explanatory
notes to their nomenclatures, or atleast to those sections where there is an
obvious need for guidance to ensurecorrect classifications. Priority should
be given to the more important trade items (paragraph 37).

4. Only essential information should, be requested by customs authorities
(paragraph 39 ).
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5. Incontrovertible replies to requests for classification paragraphh 39).

6. Impartial body should rapidly settle classification disputes (paragraph 39)

7. Concordance between BTN and other nomenclatures should be established and kept
up to date (paragraph 38).

IV. Consular and customs formalities and documentation (paragraphs 44-49)

1. Consular formalitiesand fees

The countries not maintaining consular formalities proposed:

(a) an Interpretative Note to ArticleVIII requiring the phasing out of the
remaining consular formalities and fees in the next, five years, and
providing that duringtheinterim the cost of the service renderee should
not exceed a given maximum at a flat rate(paragraphh 47(a));

(b) a study to recommend appropriate solutionson possible alternative
measures to achieve the samepurposeas consular formalities without
unduly restraining trade talking into account past recommendations and
codes of standard practices,looking to the abolition of customs and
consular invoices and limitation the use of certificates of origin to
cases Where they are strictly indispensable in line with the recommendations
of the CONTRACTINGPARTIES. thestudy to include ways ofsimplifying
formalities and harmonizing specual declarationsinserted in commercial
invoices (paragraph 48).

2 . Customs clearance,documentation

A Specialsub-committee ofcustoms experts todevelop standard forms meetingthe import documentation requirements of all customs services throughout the world
(paragraph 47(b).

3. Certificates of origin

Where certificates of origin are required. and are provided by properly recog-
nized issuing bodies, no additional requirement for consular endorsement resulting
in additional Cost to exporters ( paragraph 47(c)).

V. Samples requirements(paragraph50)

The International Convention to Facilitate the Importation of Commercial
Samples andAdvertising Material signed at Geneva on 7November 1952 Should be
taken up for reconsideration in GATT forreview and to obtain accession to it and
the Customs Convention on the MTAcarnet byall contraeting parties.
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Group 3 - Standards

I. General

1. CONTRACTING PARTIES to drawupa set of principles or ground rules on standardi-zation(paraagraph 13).

2. The technical ofdevelopmentof standards tobrleft to the competent international
standardizationbodies (paragrph4).

3. The distubituib was ckearkt nadebetweebcompulsory regulations; issued by
central governmental authorities, and standardsset by local governments or by
private organizations (paragraph 5).

II. Developmentand harmonization ofstandards

1. An effective contribution shouldbe made to the work of international organi-
zations in order to develop truly international standards; their recommendations
should be implemented (paragraph18(i)(ii)).

2. Encourage international standardiztion bodies to take into account the need
to avoid creating trade barriers (paragraph 18(iii)).

3. Maultilacteral harmonization schemesto be open for accesson to all contracting
parties (paragraph 18(v)).

4. Local authorities and private standerdization organizations should beprompted.
to apply international standards and to resolve trade difficulties resuItingfrom
disparities in standards and regulations (paragraph 185(vi)).

5. In so far as possible, standards and regulations should be basad on performance
rather- than design (paragraph 18(viii)).

6. New or revised standards should be givenadequate publicity prior to imple-
mentation soas to ensure ampleopportunity for interesedparties to comment
thereonifnecessary(paragraph18(viii)).

7. With regardto technical regulations,thecontracting parties could encourage;

(a) the development of uniformregulations;

(b) the optional approach - a choice between anational regulation or an
internationalstandard;

(c) the"referencetostandard"approch (paragraph 19).
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III. Enforcement of standards

1. Contracting parties should further efforts to harmonize testing methods and
quality assurance procedures on a multilateral basis (paragraph 20(i)).

2. Testing -precedures for imported products should be expeditious, and results
thereof made available in writing (paragraph 20(ii)).

3. Product inspection and tasting requirements should be formulated so as to
ensure that imported products are not prevented from gaining effective access to
domestic markets (paragraph 20(iii)).

4. Multilateral equality assurance and certification schemes should be open to
Foreign participation (paragraph 20(iv)).

5. Account should be taken of measures adopted by developing countries to ensure
adequate quality standards for their exports (paragraph 20(v)).

6. The following practical methods of application could, be encouraged, inter
alia:

(a) adequate publicity of countries' testing requirements;

(b) delegation of testing and control operations to the exporting country
on the basis of the importing country' s specifications;

(c) facilities for testing products at designated importation points;

(d) inspection of foreign manufacturing facilities, where necessary;

(e) acceptance of foreign goverments or recognized foreign institutions
that products meet the requirements of the importting Country;

(f) the reciprocal recognition of tests, in part or in whole, when these
are similar;

(g) the reciprocal recognition of tests, on the basis of reliability
guarantees, when the tests are not identical (paragraph 21 (i)).

7. Multilateral quality assurance andcertification schemes could provide for
the testing and acceptance of products from non-participating countries. This
could be accomlishee by:

(a) testing and certifying products from non-participants;
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(b) accepting certifications granted by other participants to products from
non-participants; or

(c) accepting the certification of competent organizations in non-
participating countries where this can be demonstrated to be equivalent
to the requirements of the scheme (paragraph 21(ii))

IV. Consultation

1. A GATT Committee might provide the facilities for consultation and complaints
concerning trade effects resulting from standardization, and problems arising from
packaging, labelling and marking requirements (paragraphs 22, 23). Such machinery
should not be a negotiating body nor provide for retaliatory action (paragraph 25).

2. A notification procedure, similar to that provided for in Article XVI: 1,
could be envisaged and include prior notification of new regulations likely to
have trade effects (paragraph 27).

V. Packagiag, labelling and marking regulations
1. Close observance of the CONTRACTING PARTIES' Recommendation of 21 November 1958
on Marks of Origin was desirable.

2. The Recommendation would need elaboration and further precision on certain
points (paragraph 31): Article IX and further elaboration of the 1958
Recommendation should provide the basis for solving the problems arising from
marking requirements (paragraph 32).

3. The Recommendation could be placed on a contractual basis (paragraph32) .

Group4- Specific limitations on trade

1. Quantitative restrictions. (paragraphs 9-14)

(a) An overall programmefor elimination of quantitative restrictions of all
types maintained by developed countries, whether or not consistent with
the GATT, and a target date for removal with the following elements:
(paragrah 11)

(i) Special attention to be given to discriminatory restrictions,
restrictions inconsistent with GATT, and restrictions of special
importance to developing countries.

(ii) A standstill on quantitative restrictions.
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(iii) A plan and schedule for removal of a maximum proportion of
restrictions maintained by countries not invoking Article XII
or XVIII:B.

(iv) For restrictions included in the programme, progressive quota
increases, and introduction of imports for embargoed products.

(v) Limited extensions of time for maintenance of restrictions
justified on social considerations.

(vi) Restrictions not scheduled for removal under the programme to be
examined for consistency with GATT and to be subject, if not
consistent, to appropriate action under the General Agreement.

(b) An overall gradual liberalization and elimination of quantitative
restrictions by developed countries in step with progress of the
CONTRACTING PARTIES in their general programme of trade expansion;
contributions by an individual contracting party would be proportionate
to the scope of its quantitative restrictions of all types
(paragraph 12).

(c) A solution, similar to that in (a) above but directed exclusively to
illegal import restrictions. Elimination of legal restrictions to be
dealt with in negotiations (paragraphs 6 and 10).

(d) A sectoral or commodity approach, focussing on obtaining concerted
action in sensitive sectors.

2. Discriminatory bilateral agreements (paragraphs 16-21)

(a) Elimination of restrictions imposed pursuant to bilateral agreements
(or at least agreements by developed countries) in conjunctionwith
general action on quantitative restrictions (paragraph 21).

(b) Interpretative Note or declaration prohibiting restrictive or
discriminatory bilateral agreements, with a target time-limit of three
years for termination of existing agreements. Consultations with the
CONTRACTING PARTIES concerning agreements maintained (paragraph 16).
Notification of all bilateral agreements of a discriminatory nature by
an early date (paragraph 16), avoiding duplication with existing
notification requirements (paragraph 20).
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3. Export restraints (paragraphs 22-26)

(a) Include removal of export restraints in general solution adopted for
quantitative restrictions (paragraph 26).

(b) Notifications to GATT and multilateralconsultation procedures to
include such restraints (paragraph 26).

4. Minimum price regulations (paragraphs 27-29)

(a) Relationship of the problem to anti-dumping suggests solution by wider
acceptance of Anti-Dumping Code (paragraph 29).

(b) Possible modification of individual country regulations (paragraph 28).

5. Licensing (paragraphs 30-42)

(a) Clarification of the extent to which licensing should be regarded as a
restriction on imports within the meaning of Article XI, paragraph 1
(paragraphs 30-32).

(b) Licensing as such, or those forms agreed to constitute a restriction, to
be eliminated within whatever solution is adopted for other quantitative
restrictions (paragraphs34 and 42).

(c) A code of procedures to be followed in operation of any licensing
requirement, or possibly a more comprehensive code on import procedures
(paragraph 35).

(d) Review of licensing systems on the basis of a questionnaire, followed
by examination by a GATT body.

6. Motion picture restrictions (paragraphs 43-53)

(a) Standstill on motion picture restrictions, including not only
restrictions on distribution, but discriminatory taxes, printings
sub-titling and dubbing requirements and export subsidies; elimination
of existing restrictions by negotiations. Target date for removal and
requirement of waiver or compensation thereafter (paragraphs 43, 45, 46).

(b) Interpretation of the meaning of "mixing regulations' in Article III in
reference to screen-time and television-time quotas. Applicability of
Article IV (paragraph 48).



L/3496
Page 18

(c) Notification of film subsidies in the form prescribed by the 1960 Panel.
Consultation, on request, under Articles XXII andXXIII (paragraph 49).

(d) Agreement on criteria to avoid trade-distorting effects of film
subsidies (paragraph 50).

Group5 -Charges on imports

1. Prior deposits (paragraphs 13-15)

(a) Elimination of prior deposits (paragraph 13), or if not possible

(b) Notification and consultation in GATT for cases of prior deposits,
whether along the lines ofArticles XII and XVIII:B in the Balance-of-
Payments Committee itself, or on a case-by-case basis (paragraph 14)

(c) Not prejudging the appropriateness of prior deposits, guidelines
including the following:

(i) limitation of use to cases of balance-of-payments difficulty;

(ii) prior deposits should be of temporary nature;

(iii) the rate of deposit should be as low as possible; deposits should
not be kept for an unreasonably long period;

(iv) prior deposits should be applied without discrimination as to
category or origin of goods;

(v) products of interest to developing countries should be exempt;

(vi) prior deposit schemes should be designed so as to minimize
inflationary effects (paragraph 15)

(d) Await the finalizationof studies in progress, before deciding upon the
question of guidelines.

2. Credit restrictions for, importers (paragraphs 42 and 43)

(a) Removal or modification of credit restrictions.

(b) An Interpretative Note indicating that Article III:4 requires that
importers get similar access to credit as domestic producers
(paragraphs 27 and 28)
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3. Variable levies (paragraph 17)

Group 5 recommended that action await the outcome of discussions in the
Agriculture Committee.

4. Fiscal adjustments either at the border or otherwise

Notification and consultation procedure as agreed by Working Party on Border
Tax Adjustments.
5. Restrictions on foreign wines and spirits

(i) Taxation

(a) Maintaining countries to eliminate discriminatory aspects in their
taxation systems on a unilateral basis.

(b) All alcoholic beverages with approximately the same alcoholic
content to be regarded as "like domestic products" within the
meaning of Article III:2 regardless of price (paragraph 29).

(c) An Interpretative Note defining the expression "like domestic
products" (paragraph 27).

(ii) Advertising

(d) An InnterpretativeNote to the first sentence of Article III:4
providing for equal rights of advertising, as well as a clear
definition of theterms"offering for sale" and "afford protection
to domestic production" (paragraph 24)

(e) Creation of standards in co-operationwith other organizations
(paragraph 25).

6. Discriminatory taxes on motor-cars

(a) Taxation of motor-cars on the basis of value, with a single tax rate
for a particular price range and a reasonable spread between upper and
lower tax rates; an Interpretative Note to Article III:2, to implement
this solution (paragraph 35).

(b) Maintaining countries favoured harmonization,based on fiscal horsepower
or cylinder capacity (paragraph 33).
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7. Statistical and administrative duties

As first steps to obtain strict application of Article VIII,
(a) countries to supplydata annually of fees levied and services rendered

(paragraph 51)
(b) prescribe a maximum upper limit for all fees (paragraph 52)
(c) refer the suggestions to the Committee on Trade and Development

(paragraph 54).
8. Special duties on imports

Guidelines or an Interpretative Note defining. some .of the criteria in
Article XIX (paragraph 58), or overall review of that Article (paragraph 59).
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REPORTOF WORKING GROUP 1 ON NON-TARIFF BARRIERS

Examination of Items in Part I of the Illustrative List
(Government Participation in Trade)

1. Working Group 1 was established by the Committee on Trade in Industrial Products
in December 1969 to examine the following subjects in the Illustrative List (Annex 1
to document L/3298): .trade-diverting investment, export subsidies, countervailing
duties, government procurement and State-trading enterprises in market economy
countries. The task of the Group was to explore, on the basis of the information in
the Inventory and any information that might be subsequently furnished, possibilities
for concrete action, both with regard to reducing or removing notified barriers
within its competence, and to developing possible rules of conduct. The work was to
be conducted on the understanding that it was exploratory and preparatory in nature,
and involved no commitment on the part of any member of the Working Group to take or
join in any action under discussion. Special attention was to be given to the
interests of the developing countries, which had submitted a number of notifications
on subjects within the competence of the Group.

2. The Working Group met from 12 to 21 January and from 2 to 9 November 1970 under
the chairmanship of Mr. R.E. Latimer (Canada). In formulating views on suitable
solutions the Group took into account the question whether particular problems
appeared to be pervasive in their occurrence or whether, even if difficulty arose
only in a few instances, the effects were yet of concern to many countries. A third
possibility was that both the causes and the effects were confined to a few
countries only. It was considered that these characteristics could have a bearing on
the type of solution.

3. An effort was made to define in each case the main headings or topics to be
covered, especially if some form of multilateral arrangement appeared to some or most
members to be indicated. The Group not only had in mind the general terms of
reference in regard to the exploratory nature of its work, but- wished to emphasize in
this connexion that in many cases the views recorded are only tentative at this stage,
and that all delegations would have full latitude to supplement and clarify then when
the report was brought for discussion by the. Committee on Trade in Industrial Products.

4. The Group also discussed the notifications included in the Inventory under the
section "restrictive practices tolerated by governments" and certain proposals were
made which are recorded in Section VI of this document.
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I. Trade-diverting aids other than export subsidies

5. Type of solution: Most members of the Group tended to favour, as explained
below, a wider concept for consideration of the Illustrative List item "Trade-
diverting investments as reflected in the heading above. Some felt that the problem
of serious trade-diverting effects of government aids to production and investment
was general both in occurrence and in effects on other countries as most countries
grant some sort of assistance or other aid to economic development of a general or
regional character. Others, basing theirinformation on the Inventory, doubted at
this stage whether the present and prospective cases of difficulty arising out of
such aids were so important or numerous. One member doubted, moreover, that
incentives had been shown in any case as decisive in creating a problem of serious
trade diversion,

6. There was, however, rather general agreement that the essential element which
would justify GATT attention to domestic aids-was serious prejudice to trade
interests through trade diversion. Some delegations felt that particular-
situations such as research and development requirements, the need for assistance
to depressed regions, reconversion of an industry or possibly other considerations
were elements which could be taken into account by the contracting parties in the
consideration of a particular case. Some of these delegations considered that the
existing notification procedures light be completed by including information on
aids granted by local and regional authorities, and that provision for specific
notification on request would be useful. Some other delegations emphasized the
desirability of specific procedures for consultation, as well as notification, at
the request of interested governments. However a number of other delegations
took.the view that the existing provisions of Article XXII were sufficient to meet
the case.

7. Those members which considered trade-diverting aids to be a problem. of general
concern favour-d a set of rules, whether in the form of on Interpretative Note to
article XVI, or a code of good conduct. Among those which doubted the need for
such an approach, the question was raised whether a code would contribute to
solution of the specific probleem notified, to which it was after all the first
obligation of the Group to address itself. Inquiry into reasons why existing
consultation procedures on subsidies had not been used might, for example, offer
a more useful approach.

8. Main headings: As a working hypothesis it was proposed by some delegations
that a set of rules might contain the following main headings:

(i) The Note would build on.the existing provisions of the GATT. It would not
envisage new GATT commitments although -this possibility should not be
precluded if further discussion among the contracting parties indicated
that additional obligations would be appropriate.
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(ii) Improved notification of domestic aids having trade-diversionary effects was
considered to be desirable, since relatively few contracting parties report,
and most of those reporting do so less frequently than required and tend to
omit domestic production and investment aids. To deal with the situation
where a country applying certain measures does not itself consider that
such measures fall within the notification requirements of Article XVI:1,
it was further suggested that opening the way to requests by interested
countries, through the secretariat, for prompt special reports by countries
giving domestic aids would improve the coverage of aids of real international
concern.

(iii) Specific provision for consultations upon request, either among interested
parties or with the CONTRACTING PARTIES as a whole, along the lines of
Article XXII or, if no satisfactory solution is found, as provided for in
Article XXIII, to determine whether serious prejudice to a contracting
party's trade interests had occurred or was likely to occur through trade
diversion caused by such aids.

(iv) Adjustment, in the event of a decision by the CONTRACTING PARTIES finding
such serious prejudice

(a) preferably by elimination or reduction of the aid to the point where
prejudicial effects were eliminated;

(b) failing that, the grant of compensatory new concessions to the injured
party or parties; and.

(c) if neither solution proved feasible, authorization by the CONTRAACTING
PARTIES for the suspension of the application of concessions or other
obligations by the injured party or parties toward that party.

II. Export Subsidies

9. Type of solution: Most members of the Group considered that the problem of
export subsidies was general in nature, in that many countries appeared to main-
tain aids of various kinds which had been mentioned in one context or another as
export subsidies, whereas only the major developed countries had agreed in para-
graph 4 of Article XVI to limitations on use of export subsidies in regard to
non-primary products. Others, considering the information contained in the
Inventory, wore not in a position to conclude therefrom that the problem was of
a general nature. Some felt that the major element should be an effort to
strengthen existing obligations through clarification of obligations and supple-
mentary procedures. In the opinion of most members of the Group it was important
that more countries, particularly those developed countries which have not accepted
the prohibition of export subsidies on non-primary products, should accept it so
as to ensure proper balance in the legal commitments in this field, all the more
so because, for countries which had riot accepted the Declaration, the standstill
provisions of Article XVI:4 were no longer in effect. Some favoured consideration
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of certain new obligations as well. Attention was drawn to paragraph5 of
Article XVI which calls for a review of the operation of the provisions of
Article XVI.

10. The following proposals, which met with broad approval, were put forward as
the main elements of an approach which night lead to a solution to the problem of
export subsidies.

(i) An important step would be for those contracting parties, particularly
developed countries, not having accepted the Declaration Giving Effect
to the provisions of Article XVI:4 to do so.

(ii) It was recognized that there was a need for measures to ensure improved
and continuing implementation of obligations of Article XVI:4. It was
proposed that consideration be given to the following suggestions:

(a) A refinement and elaboration of a definition of measures that
countries regard as constituting export subsidies which are
forbidden by Article XVI: 4.

(b) Reviving the standstill provisions of Article XVI:4.

(c) In relation to the above suggestions, revisions, where appropriate,
of notification procedures , to ensure improved and continuing
implementation of the obligations of paragraph 4.

ll. In addition, a number of othe suggestions were the following:

(i) There may be need to include in the obligations of paragraph 4 all
export subsidies evcn though they do not result in sale for export
below the comparable domestic price.

(ii) The same or more comparable, treatment should be given to primary and
non-primary products under Article XVI.

(iii) Itmight be possible to provide that in case -f infraction of the
prohibition under Article XTVI:4 the importing country be authorized to
take all measures deemed necessary under the provisions of the General
Agreement to offset the trade effects of that subsidy.

12. Some delegations recommended that all of the proposals included under para-
graphs 10 and 11 above be considered in the context of -an overall review of the
operation of Article XVI, as provided for in paragraph 5.

13. The view was expressed by several delegations that the distinction between
primary and non-primary products was a fundamental one in that it had been a part
of Article XVI from the outset and had been confirmed during the Review Session in
1055. Some others maintained that since that time there had been developments in
international trade in agricultural products that called. for are-examination of
such a distinction. It was also suggested by others that a more precise definition.
of what constituted a primary product might be useful.
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III.Countervailing duties

14. Typeofsolution: The predominant view was that the injury question was the
main problem where the solution was to be sought in action by particular countries.
It was suggested that the root of this problem lay in the fact that the Protocol
of Provisional Application had been in force for over twenty years, thus permitting
some contracting parties to be legally exempt in certain circumstances from
obligations arising out of Part II of the General Agreement. The problem was
aggravated in a particular case by the fact that prior existing mandatory require-
ments removed all discretion as to the imposition of countervailing duties.

15. As regards the general question of the application of countervailing duties,
several representatives suggested that there was need for a code along the lines
of the Anti-Dumping Code, although the adoption of such a code would be difficult
until all contracting parties had accepted the same obligations. Any code might
include, inter alia, determination of the subsidy and its amount, determination
of injury and the trade effect for third countries. However, it was pointed out
that countervailing duties, unlike anti-dumping action, were in some cases a
response to measures that are prohibited under Article XVI:4.

16. The view was expressed that there should be a measure of consistency between
any new code on countervailing duties and the Anti-Dumping Code since they would
both be interpretations of Article VI. One delegation presented a note (Annex)
which outlined those elements of the Anti-Dumping Code which would appear to be
applicable to a code on countervailing duties. Some other delegations supported
the approach outlined in this note. Other delegations, even though they gave
support to the idea of preparing a code on countervailing duties, expressed the
view that such a code should take into account the special position of developing
countries, and they recalled the problems that their countries had raised in
connexion with the preparation of the Anti-Dumping Code.

17. Some delegations suggested that a code on countervailing duties would
presumably have to contain a definition of what constituted a subsidy and, hence,
would involve Article XVI. With regard to the proposed code on countervailing
duties, it was suggested by some delegations that more experience should be gained
on the operation of the Anti-Dumping Code, which in their opinion had not to date
been entirely satisfactory, before embarking upon the. elaboration of a second code.

18. Some delegations expressed the view that export subsidies rather than counter-
vailing duties were the real problem because it was the export subsidies themselves
in the first instance, and not the countervailing duties, which resulted in
uneconomic trade distortion. If there were no export subsidies there would be no
need for countries to resort to countervailing duties, thus the elimination of
export subsidies should be the first objective. It was further suggested by these
delegations that any solution to the problem of countervailing duties could be
considered only in the context of export subsidies such as the general review
suggested in paragraph 12 -above.
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19. As for the suggestion that the problem was really one. of export. subsidies,
the opinion was expressed that this argument would be valid only after all
contracting parties had signed the Declaration giving effect to Article XV:4,
which itself covered only part of the field, a step which seemed unlikely in the
case of some countries. Furthermore, certain differences of opinion exist, and
will most likely continue to persist, as to what constitutes an export. subsidy if
no adjustment and development of the definition of a subsidy is undertaken.

20. It was further pointed out by some delegations that the present GATT rules
relating to countervailing duties are unsatisfactory since third countries are not
obliged to impose countervailing duties to offset export subsidization that causes
or threatensinjury to an export industry of another contracting party. It was
suggested that the GATT be amended to permit the injured party, in such cases,
specifically to suspend concessions on products of interest to the export-
subsidizing country. One delegation said that this matter could appropriately be
discussed in the work on the code it had suggested.

IV. Government procurement

21. Type of solution: Government procurement was a problem of a general nature
and both the legal and practical aspects of the problem would have to be considered
together. It was felt that the solution lay in the formulationof a code or set
of guidelines that would apply to the contracting parties' government procurement
operations. The Group agreed that in determining guidelines, the following elements
should, inter alia, be considered.

22. Main headings:

(i) Objectives and principles

(ii) Definitions

(iii) Procurement entities

(iv) Elimination of existing discrimination

(v) Exceptions

(vi) Purchasing procedures

(vii) Publication of government procurement regulations

(viii) Reporting, review, comply. int and confrontation procedures.

Note was taken of the fact that the CECD is addressing itself to this problem and
that all the suggested main headings were covered by the guidelines which are under
preparation in OEOD. The Group was informed of the status of the work in CECD and
of the main contents of the envisaged guidelines. It was noted that the work in
CECD would be pursued at a meeting in February 1971 and that the work there was in
a fairly advanced stage. It was not considered useful to elaborate further at this
stage on the main headings in the Group and it was agreed that the best way to
proceed would be for the Group to follow developments in CECD.
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V. State trading in market economy countries

23. Tne of solution: It was generally agreed that the existing rules of
Articles XVII and II:4, as well as the Interpretative Note ad Articles XI to X9,
regarding non-discriminatiQn and limitation of protection, seemed reasonably
adequate as far as basic principles were concerned, and that the problems appeared
to lie in the area of implementation, where some elaboration of procedures might be
considered. Some countries suggested that specific solutions might be worked out,
and the view. was expressed that this might be on a case-by-case basis. In the
opinion of certain delegations the procedures for consultations under Articles XXII
and XXIIIseemed, however, to be adequate. It was noted that the notifications
named in this section of the Illustrative List related to State-trading enterprises
in developed market economy countries and on that basis the developing countries
had participated on their understanding that the Group would base its discussions
on State-trading practices of developed market economy countries.

24. Main headings: The following ideas were expressed, inter alias with regard to
the principal elements towards a solution:

(i) With a view to strengthening the effectiveness of Article XVII, considera-
tion should be given to improving the quality, frequency and coverage
of reports by contracting parties on State-trading enterprises. (It was
noted that only a handful of contracting parties report with anything
like the prescribed regularity and that reports were in some cases
incomplete as to coverage or failed to respond in the detail envisaged
by the questionnaire.) A possible device, which might be applicable
here, would be to invite countries who consider their trade interest
affected to obtain, through the secretariat, notifications on subjects
not covered by regular notifications. The view was expressed that lack
of information regarding the margin by which prices are increased (mark-
ups) in State trading, including failure to state whether a country is
meeting full demands for imported products in accordance with the Inter-
pretative Note to Article II:4, made it difficult for foreign firms and
trade partners to determine the extent of discrimination.

(ii) Inclusion of specific reference to the possibility of bilateral and
multilateral consultation along the lines of Articles XXII and XXIII
might be useful on the understanding that, if no satisfaction were
obtained through such consultation, the injured country could be granted
compensatory concessions or, failing that, be authorized to suspend the
application of equivalent concessions or obligations.

(iii) The review was expressed that the effectiveness of the provisions on State
trading might be enhanced if countries sought to negotiate to a greater
extent than heretofore, concessions - including possible global purchase
commitments - on State-traded products in which they have a trade interest
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25. It wassuggested that th; secretariat should makea review of the effective-
ness of procedures inArticle XVII:4 and make recommendations for improving-them.

Where concessions were in operation, the reviewmight cover the question whether
counries had observed the rules of Article II:4. Further light might be shed on
the notifications bya study to determine to what degree the problems involved in
the notifications had been caused by governmental restriction of quantity purchased
rather than by the nature of State trading as such. This 'would narrow the problem
somewhat by shewing separately the degree to which, and ways in which, State trading
as such created problems, as distinct from the effects of other objectives which
mightalso be involved, such as the protection of particular sources of supply,
revenue considerations or social policy.

VI. Other restrictive practices

26. It was agreed that the original title "restrictive practices tolerated by
!governments" shouldbe changed to "other restrictive practices" because it was
found that this section not only included practices tolerated by governments but,
in addition, those imposed by governments. Notifications under this heading include
miscellaneousitems, some of which are in fact under direct governmental control
(e.g. restrictions on advertising of certain spirits, or control of activities of
branches of foreign. companies) while others fall outside governments' direct respon-
sibilities (e.g. import-restricting activities of trade unions). In the former case
it was suggested by some delegations that solutions might lie in the acceptance by
the governments concerned of the same practices as were found to be generally
acceptable international.

27. As regards practices outside government control, it was pointed out that no
provisions of the Genral Agreementwere specifically applicable although such
barriers could have damaging effects on imports and run counter to GATT's inten-
tions. It ,as suggested that in cases where such practices were contrary to
national legislation, that legislation should be applied and that in the case of
practices not covered by legislation, governments should take appropriate action
to solve the problems.

28. It was noted that the question of prohibitions on advertising of spirits
(item 48.2) should continue to be discussed by Group 5 together with certain other
non-tariff barriers on trade in alcoholic beverages.
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ELEMENTS OF A CODE ON COUNTERVAILING MEASURES
Proposal by One Delegation.

Because of the close relationship between anti-dumping and countervailing
measures and the fact that Article VI of GATT deals with both, it seems desirable
to introduce a measure of consistency between any new Code on countervailing
duties and the existing Anti-Dumping Code. From the note it can be seen that a
large part of the existing Code would be equally applicable to a new Code so that
major problems in drawing up a new text might be minimized. Although, for the
same reason, the adoption of such a Code would not be a major step forward, it
would make the contractual position on countervailing duties somewhat clearer
and would remove certain anomalieswhich exist at present.

1. The Anti-Damping Code interprets Article VI of the GATT and elaboratesarules
for its application in respect of anti-dumping duties. It would be useful to
consider whether a similar Code could be applied to countervailing duties.

2. In so far as it interprets concepts such as material injury which are quoted
in Article VI as applying to both countervailing and anti-dumping action it
would seem reasonable to hold that the interpretation given in the Anti-Dumping
Code should apply equally to countervailing action.

3. In relation to procedures laid down in the Anti-Dumping Code which are. not
specified in Article VI (e.g. on notifying the countries and firms concerned;
what is an "industry"; the public an councementof decide ons reached) signatories
are formally commited to apply them in relation to anti-dumping duties only.
Although many countries no doubt already apply these procedures in coutervailing
duty cases. also, it would be useful to make this a formal obligation.
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4. The following Articles in the Code would be relevant also in relation to
subsidization, the only charges necessary being, in general, the substitution of
the words subsidy, subsidies or subsidization for dumping:

Article 1 - All countervailing action to be subject to Article VI.

Article 3 - Determination of injury.

Article 4 - Definition of industry for the purpose of an investigation
(including the possibility of action on behalf of regional
industries in certain circumstances).

Article 5(a) - Initiation of cases on application only (normally).

(b) - Subsidization and injury to be considered simultaneously.

(c) - Application to be rejected, or the investigation stopped, if
the effect of subsidization is found to be negligible.

(d) - Normal customs clearance of goods to continue.

Article 6(h) - Notification of decisions to the countries and firs concerned.

(i) - If facts are withheld decisions may be taken on the information
available.

Article 8 (a) - Action to be permissive. A countervailing duty less than the
margin of subsidization to be imposed, if this would suffice
t, remove the material injury:.

(c) - Duty not to exceed the subsidy element.

Article 9 (a)- Countervailing duties to remain in force only so long as is
necessary t. counter materially injurious subsidization.

(b) - Authorities to review cases at intervals and on request.

Article 15 - Any changes in legislation regulations etc. to be notified
to the contracting parties.

Article 16 - Annual Report to be made to the contracting parties on action

It would be for considerationwhether the Code provisionson provisional and
retreactive duties (Articles 10 and 11) should be applied also in thecase of
countervailing duties. The question of machinery to review implementation would
also arise.
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6. Articles 2, 6(a) to (g),7 , 8(b), 8(d) and 8(e) of the Code could not be
applied directly to courtervailing action.But the following points might arise
in this connexion:

(a) The accused government to be giver a proper opportunity to comment on
the charges.

(b) The investigating government to be given all reasonable information
including the opportunity of personal discussions with the authorities
directly concealed with the alleged subsidy.

(e) How any necessary enquiries of firms as well as governmentsshould be
conducted.

(d) The accused government to be given the opportunity ofmaking suitable
administrative changes as an alternative to countervailing duties, if
the verdict goes against it.
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Appendix 3

REPORT OF WORKING GROUP 2ON NON-TARIFF BARRIERS

Examination of Items in Part 2 of the Illustrativelist
(Customs and AdministrativeEntryProcedures)

1. Working Group 2 was established by the Committee on Trade in Industrial
Products in December 1969, to examinethe following subjects in the Illustrative
List (Annex I to document L/3298): desirability of harmonization of valuation
systems, special valuation procedures, anti-dumping practices of certain countries
not accepting the Anti-Dumping Code, desirability of wider acceptance of the
Brussels Tariff Nomenclature classification, and certain problems of documentation,
notably regarding consular fees and formalities. At the request of the Nordic
countries the Group decided to examine samples requirements although this subject
is not contained in the Illustrative List. The Group met from 17 to 26 March and
3, 4 and 9 December 1970 under the Chairmanship of Mr. F.A. van Alphen (Netherlands).

2. In accordance with the desire of the CONTRACTING PARTIES, as expressed in
their conclusions, that as the work of the Groups proceeds, particular attention
should be paid to the problems of developing countries including especially the
problems of those countries dependent on a limited range of primary products,
the Group examined the possibility of treating separately on a priority basis
any of the problems encountered in this sector. One or more developing countries
had joined in six of the notifications on the priority list and four other
notifications by developing countries concern measures related to the problems
identified in the illustrative List. As will be seen below, this examination
showed that there was little scope for separate action on developing countries'
problems since both developing and developed countries are faced with a single
set of problems caused by lack of uniformity in customs and entry procedures of
different countries.

3. The Group not only had in mind the general terms of reference in regard to
the exploratory nature of its work, out wished to emphasize that in many cases
the views recorded are only tentative at this stage, and that all delegations
would have full latitude to supplement and clarify them when the report was
brought for discussion by the Committee on Trade in Industrial Products.

I. VALUATION

4. At the outset if its work, the Group noted that the first two problems with
which it was called upon to deal were the desirability, in the view of notifying
countries, of harmonization of valuation systems and problems created for the
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notifying countries by certain countriesspecialvaluation procedures to which
recoursewas had in the cases where invoice values were not aceptable. The
Group agreed that the two subjects overlapped osuch an extent asto makeit
desirable to take thetwo topics together. Theyalso agreed totake into account
certain closelyrelated notifications notonthe Illustrative List.These

included the subject of uplifts and a consideration of theminimumvaluepractices

of Brazil and of the treatment of refunded customs duties by Canada.

5. It was noted that the great majority of countries currentlyfollow the
practive of the Brussels Conventionon Valuation (BCV), whichis based on c.i.f .
values and that another smaller gruop of countries, including some important
trading countries, use systemsvaryingfrom one to another but based upon f.o.b.
values of mixed in character. Both groups use invoice values in most cases. In
cases whereno invoice canbe produced(for example, where there is no sale) or
where the invoiceprice appears to be unacceptable or it is not accepted, the
value for customspurposes is established by the two groups according to widely
differing methods.

6. In the case of some countries using f.o.b. value, their legislation made it
mandatory to accept the f.o.b. value or the currentdomestic value of the
exporting country, whichever was higher.Some countries said that the use of a
value at the point of sale in the exporting country, if necessary supported by full
field investigation abroad, created many difficulties and much uncertainty for
exporters. Such difficulties, they indicated, were Particularl great in
situations where there was no real domestic market or only a smallmarket using
smaller quantities and different qualities of goods. Representativesof
developing countries said that the use of such prices world particularly to their
disadvantage where internal prices had no direct relationship with prices their
goods could obtain in the international market.In that connexion it was
explained that although invoice prices of export goods werehigher than the cost
of manufacture and reasonable martin ofprofit, theseprices were generally less
than the current domestic prices. They pointed out that the structural
imbalances and the supply scarcities which often existed in developing countries,
coupled with inflationary pressures inherent in their economic development
process resulted in domestic prices ruling at artificially high levels. In
addition, in somecases, goods which were produced in duly established export-
oriented industries in developing countries were not normally sold the domestic
market and in such casescomparable current domestic values did not exist.

7. It was also pointedout that the method of determination of"fairmarket
value, as well as methods used for fixing "reasonable margin ofprofit", wherever
practised, created not only further difficulties but also uncertainties as well
as discrimination amongst exporters in developing countries.
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8. It was further pointed out that some countries legislation provided that,
where current domestic values could not be established, their authorities should
determine a value for duty attheir owndiscretion. Some delegations considered
that this provision, besides being arbitrary, offered the possibility of
discriminatory action.

9. Article VII contains certain principles on three main aspects of valuation:
definition of value, calculation of value, and procedures. However, the Article
does not establish how these standards should be applied, nor does it interpret
then precisely: further work done in 1955-56 likewise failed to clarify some
central questions. In particular, Article VII does not furnish any definition
of value but simply lays down the principle that value should be based on the
"actualvalue" ofthe of the imported merchandise,that is to say the price at which,
at a time en place determined by the legislation of the country of importation,
such or like merchandise is sold or offered for sale in the ordinary course of
trade under fullycompetitive conditions or the nearest ascertainable equivalent
of such value - and not an arbitrary or fictitious value, nor a value based on the
price of national goods in the importin; country. On the calculateon of value,
it is simply stated that when imported goods have bean relieved of internal taxes
applicable within the country of origin or export, such taxes should not be
included in dutiable value. There was no specification of the procedures to be
used other than that they should be stable and sufficiently clear for traders.
Because of the vagueness of Article VII and the use of procedures of exception
no country considered that its system, was inconsistent with the terms of that

10. The Group was of the opinion that the application of Article VII would be
improved if it were possible for all countries to accept the following
principles in applying the Article:

(a) An acceptable Valuation system should be neutral in its effect and in no
case be sed as a disguised mean of offering additional protection over and
above that provided by rates of customs duties either regularly, with respect
to all shipments of particular kinds of goods, or in special cases when
dumping was suspected, or to penalize imports from. competitive sources.

(b) An acceptable system should be non-discriminatory as between different
countries of supply.

(c) Valuation systems should be simple and in no case use arbitrary or fictitious

(d) Administration of valuation systems should take into account:

(i) the need for advance certainty to tradarsasto which method of valuation
would apply to particular classes of goods and types of shipment;



L/3496Page: 35

(ii)fullpublicity to thebases on which value would be calculated
under themethodapplicable (covering factors such as tme,place,
quantities,elvel of distribution tobe considered);

(iii) expeditiousnessof theprocedure;
(iv) the safeguarding of business secrets;

(v)an adequateappeals procedure, carriedout by agents independent
ofthosemaking initialdecision.

11. It was pointed outthattheseprinciples corresponded to a largedegree to
the Brussels Principles of Valuationand in any case did not go muchfarther than
the Brusselsprinciples and theprinciples containedin ArticleVII. Some
representativesofnon-BCV countries pointed out that their valuation systems
also corresponded to alarge degree to these principles.The problems encountered
resulted not only fromthe factthatprinciples onvaluationwere not explicit
enough, but alsofromthe fact that theywere not being observed.

12. The Group was of the opinion that the valuationproblems notifiedresulted
primarily from the applicationofdifferent methodsofvaluationwhere invoice

values were notacceptable. Theysaidsuchproblems could be alleviatedby:

(a) More previse fall-back bases of valuationwheninvoice values are not
acceptable, particularly in transactionsbetween related parties although
there wereadjustments to bemadeinothertransactions. In thise
connexion, it was proposed that all countries agree that theircustoms
officials explainon request how theyarrived at uplifts and give

importersan apportunity to commentthereon. Customs officers shouldspecifythenatureoftherelationship betweenthe importerandthe
exporterand thejustification for the amountof the uplift. Such a
requirement couldtakefrom ofaninterpretative note to Article VII

along thefollowing lines.
In cases wehre theprice paid or to be paid forimportedgoods was not
acceptable as a basis for valuation,thedifference between that price
and theaccepted value forduty must be explained if the importer and
theexporter so requested it.

(b) Impartial appealprocedures by all contracting parties carried out by
authoritiesindependent of thesemaking the original decision.Again,
this could be accomplished through an interpetativenote to Article VII
or Article X along the followinglines:
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"All contracting parties agree to provide an impartial and
independent appeal procedure to permit interested parties to
appeal valuation decision of customs authorities."

13. The countries which apply the principles of the Brussels Definition and the
interpretative notes thereto were of the opinion that the problems in this area
called for an overall solution. Other countries were of the opinion that the
system of valuation used, whether BCV or any other, was not the problem but
rather how the particular system was applied by individual countries. They
considered therefore that the problems of valuation which had been notified
could best be dealt with on a case-by-case basis and that the harmonization of
value systems would not necessarily help. A third group of countries, including
the developing countries, whiel not ruling out an overall solution, were inclined
to the view that elaboration of moreprecise interpretations of Article VII
appeared to be mere practicable. They emphasized that in seeking any overall
solution o. major consideration should be to avoid ar increase in tariff
protection which might beinvoved if too much emphasis were placed on bringing
about complete harmonization between the differentpractices.

14. This report outlines the various preposals and then takes up the problems
posed by them. As will be seen, the various solutions discussed are not mutually
exclusive but could in some cases be combined. The principal problems that are
the subject of notifications already made are sot forth in Annex I.

15. Most countries felt that the harmonization of valuation systems could
contribute substantilly to the development of international trade in a climate
of stability and certainty. They believed that Article VII is too vague and
should be made more explicit, and they propose:

- that each contracting party should use one single concept of valuation;

- that this concept should in all cases be based:

- on economic and commercial realities;

- on the principles of Article VII which should be accepted in full by
all contracting parties,who would renounce any procedures of exception
with respectto valuation;

- on interpretative rules for Article VII, specifying in particular the
constituent elements of any definition of value for customs purposes,
i.e. price, time, place, quantity and trade level.
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Taking into account thefactthatthegreatmajority ofcountries already
use the Brussels Definition,which lays down precise rules withrespect to these
elements,these samecountries wereof the opinion that the Defnition constitutes

themostappropriate basis for formulationof suchrules. Aware ofthe
difficulties involvedfor somecountries in shiftingfrom f.o.b. valuation to
c.i.f.valuation,they werehoweverof the opinionthatthe two systems could
exist side by side and hata renegotiationof the tariffconcessionsprovided

for underArticle II ofthe General Agreement couldbeavoided if thosecountries,
whileacceptingthe above-mentioned rules,reduced thecalculatedvalueforcustoms purposesbythecost offreight and insuranceuptoplace of
introduction in the importingcountry. In addition, thesignatories of the BSV

faltthat countries already applying the BSV but not yet signatories oughtto be
able toaccede to the Cenvention.

16. In support oftheir proposalsthesecountriesmatinaedthat suchinterpre-
tative rules would guarantese asimple concept in international trade, as follows:

- to be applied inuniform manner to al categories of goods (including
those that are not sold);

- to reflect as faithfully as possible commercial practices followedin
conditionsof full competition and, to that and,topermit the use in most
cases, as the basis for valuation, of the pricesagreedon in sales
contracts, while leaving to nationaladministrationsthepossibility of
intervening in cases wherethe price ofgoods hasnotbeen fixed in
normal conditions;

- to give importers theopportunity to calculate ahead of time the customs
valuation and charges;

- to make the importer fully responsible forallinformation furnishedby
him concerningthevaluation of imported goods, and to avoid the need for
the exporter to draw upspecial documents;

- it appeared that with regard tothe five constituent elementsofvaluefor
customs puposes, onlythe place element, thatis to say,the difference
between the c.i.f. price and thef.o.b.price, could constitute areal
problemfor the adoption by certain countriesof theBrussels Definition.
The set of rules proposed seemed tooffer a solutionto that difficulty.
So faras the priceelement wasconcerned, the adjustments tobemade did
not present any differencethat wouldbe impossibleto settle.With respect
to thequantity andlevelelementstheremorenoveryappreciable

permitted by the Brussels Definition removed any insuperable difficulties
ofacceptance.

17. Non-BSV countrieshavingf.o.b. systemssaid thattheydid not regardtheir
systemasmoreof a non-tariff barrierthanany other systemand, inter alie,

madethefollowing points:

1. They believe thatdifficultieswouldbe created forthemin adopting
these proposals since the BSV system did not always call for prices
actuallypaid,thereby permitting extensive discretion to administrators
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in finding the notional price. This was essentially their problem with
uplifts or with any determination of value when invoice values were not
accepted.

2. They believe that ex-oorters would face greater difficulty in determining
the value for duty when value s determined in the importing country, as with
the BCV system, than when value is determined on actual prices paid in the
exporting country; and also in their view the BCV system made appeal more
difficult.

3. Very extensive distortion of existing competitive relationships among
trading partners would be involved in a shift from f.o.b. to c.i.f.

4. The Brussels system of valuation would cause particular difficulties for
countries which geographically have large overland distances between ports
of entry and between market centres. The adoption of c.i.f. values would
distort both trading and transportation patterns. The suggestion that the
adoption of the Brussels system using f.o.b. value redefined as c.i.f. value
minus freight and insurances does not alleviate these difficulties associated
with the c.i.f. system itself. Such a procedure could result in different
values for duty being applied for the same product at the same port of entry
even when shipped by then same exporter.

5. The suggested system offers no greater precision as to price, time,
place, quantity, and level of trade.

6. In response to the proposal that countries now using f.o.b. evaluation
adopt the Brussels Definition but retain f.o.b. valuation and thereby not
increase duties, it was pointed cut that Brussels valuation on an f.o.b.
basis could often bc higher than present £.o.b. valuation. The Brussels
system under which valuation varies according to the quantities involved aad
the commercial stage or level (aLolesale, retail, etc.) of the actual
transaction, tends to increase the value base as compared with Valuation
based on usual wholesale quantities. Furthermore, Brussels valuation on an
f.o.b. basis would include commissions, inland charges, and loading and
unloading charges, which in many instances are not included under f.o.b.
valuation not based on the Brussels system. Thus, in more than half the
cases the dutiable base for imported goods would be higher under a Brusselc
f.o.b. system.

18. The- countries that use the principles of the Brussels Definition could not
share the point of view expressed in paragraph 17. They were aware that in certain
cases the shift from f.o.b. valuation to the Brussels Definition (while maintaining
the f.o.b. or ex-works concept) could result in an increase in value for duty;
they considered, however, that the number of such cases would be less than that
indicated in paragraph 17, sub-paragraph 6, if account was taken not only of the
f.o.b. or ex-works system,but also of the various fall-back systems which could
be used at the time of valuation. They considered that such an increase could be
avoided to a great extent if the "place" clement was sufficiently wcll-defined.
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Furthermore, they wereofthe opinionthat the real problem laynot so much in the
f.o.b.-c.i.f. contreversy as intheexistence, in certain "f.o.b." countries,of

alternativesystems such as theprice in the domestic market oftheimporting
countryand the price in the domestic marketof the exporting country.This latter
methodinvolvedthepresenceofforeign officialsinthe countyr of export,
carrying out inquiries, whichcouldpresent the characteristies of an anti-dumping

investigation, into elements that were often lighly confidential to besupplied by
the exporter, if hedidnot wish tobe charged automatically. Certainother

delegations agreed that these inquirieswere objectionable.

19. Some countries applyingthe f.o.b system notedthatinthe great majority of
casesinvoicevalues wereaccepted as the basis for duty valuation. However,in
those caseswhere there was somereasonwas somereasontoquestion invoice values, investigation
was carried out by corresopndence or if necessaryby the visit of arepresentative.
These investigations were conducted on a different basis and werequite separate
from those initiated in accordance with the Anti-DumpingCode.

20. It wasproposed that countries whichused methods necessitating determination
of value of exportson the internal market of theexporting countryshouldinstead
use for the purposes of valuation:

(a) invoice prices for like products for export to the majorexport market

(b) invoice prices generally obtained for like products for exports to other
third country markets.

This wouldobviatethe need for making elaborate enquiries in exporting countries
for ascertaining domestic pricesof the same orsimilar products. Representatives
of developing countries were ofthe viewthatthe adoption of the proposal would
also resolvesome of the difficalties experienced bythese countries, for example

those noted in paragraph 6.

21. It was further suggested that paragraph 3 of Article VII be amendedinthe
manner originally proposedby Review Working Party II, in 1955, namely: that the
words "customs duties or" be inserted before the words "anyinternal tax" (see
BISD, Third Supplement, page 213). Thepurposeoftheproposedamendment wouldbe
to prevent theinclusion ofrefounded or exempted customs duties on importedraw
materials in the valuationfor customspurposes, as is already the case with
refunded internal taxes.

22. The representative of the United States said that if appropriate concessions
were offered his Governmentwas propared to considertheeliminationof the final

list systemof valuation which will requirelegislation.Elimination of the final
list would in hisviewremove most ofthe difficulties described inparagraphs 6
and 21. He also noted that the repeal of ASP was now pending before theCongress.
Hewondered whatspecific problems would remain if these twovaluation practices
wre eliminated.
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23. Some members suggested that consideration be given to interpretative notes to
Articles VII:2(a) and 2(b), to deal Particularly with the problems created by
minimum value practices. In the context of Article VII:2 it was pointed out that
while these minimum values night not be "fictitious" they could be described as
"arbitrary" .

24. A large number of the members of the Group agreed to recommend to the Committee
on Trade in Industrial Products, that, in the event of a decision to continue work
on valuation, an expert group be established to amine the possibility of a
further interpretation of the provisions of Article VII. This expert group would
use the agreed principles in paragraph 10 of this report as a point of departure
and would take into account the various proposals contained in the above paragraphs,
the Brussels Principles on Valuation (which are contained in Annex VI), as well as
any additional suggestions that might be advanced during the course of its work.

II. ANTI-DUMPING DUTIES

Nature and slope of the problems,

25. Members of the Group which fare parties to the Anti-Dunping Code stressed the
importance of certainty and uniformity in the application of anti-dumping measures
and requested contracting parties to GATT which had not yet adhered to the Code to
do so at an early date.

26. A member of the Group, while stressing the importance of a wide acceptance of
the Code, underlined that there were three kinds of incompatability of a country's
aziti-dumping legislation with the provisions of the GATT. Tho first, and most
serious case, was when a contracting party had legislation that was clearly
incompatible with its GATT obligations. The second case was when a contracting
party applied measures which were permitted only because the country applied GAT'
under the Protocol of Provisional Application. The third was when a contracting
party had legislation which was on the whole in conformity with Article VI but
which did not conform to the provisions of the Code.

27. The Group noted that the developing countries had, at the time the Code was
negotiated in the Kennedy Round, expressed reservations on the Code because it had
not been possible to reach agreement on the inclusion of special provisions to
meet somre of the specific problems of the developing countries. It was explained
that some of the points then raised by developing countries were: (i) an under-
tak-ing by developed countries that they would take intro account Part IV of GATT in
the application of the Code to imports from developing countries; (ii) the
definition of normal value as the home market price in the exporting country
(Article 2(a) of the Code); (iii' the lack of recognition that a "particular
market situation" often existed in developing countries (Article 2(d) of the Code);(iv) the determination of injury in the way it was provided in Article 3; and
(v) anti-clumping action en behalf of a third country as provided in Article 12.
Developing countries members of the Group recalled that the CONTRACTING PARTIES,
at their twenty-sixth session, had directed the Council to make arrangements for
a wide and earlyacceptance of the Code and expressed the hope that a solution
would be found to the special problems of the developing countries, either through
an amendment to the Code or through an understanding regarding its application to
exports from developing countries.
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Possible selutions

28. TheGroupe generally agreedthat harmanization of anti-dumping legislationon
the basisof theCode would facilitate worldtrade and inviteddeveloped countries.
which had not yetdone so to accede to theCode andto use, in themeantime,the
Codeas a standardfortheir applicationof Article VI.

29. It was notedthat theCouncil hadestablisheda WorkingPartyto examine the
special problemsof developingcountriesin connexion with theAnti-Dumping Code
and to propose solutionsto these problems.The Group expressed the hope that
solutions would be found which would permit developingcountries toaccede atan

30. A member of theGroupe said that the difficulties for same countriesin
accepting theCode seemedto be of aprocedural,rather than a fundamental, nature.
He suggested that the Committee onTradein Industrial Products should invitethe
Anti-Dumping Committee tomake arrangements fordiscussions with scuh countries in
order to facilitate their dherence to the Code. Others pointedcutthat the
function of the Anti-Dumping Committee was to provide for consultations en matters
relating to the administration of anti-dumping systems inthe participating
countries.

31. At the Decembermeeting it was noted that the members of the Committee on
Anti-Duping Practices had noted the above suggestionand had invited those
countries facing procedural difficultiesinaccepting the Code to consult informally
with them at the date ofthenext meeting of the Committee with a view to finding
a solution that would enable these countries toaccode to theCode. Certain members
were of the opinion, however, that all developed countries should accept the Code
as soon as possible.

32. The discussion on particular notific-ations, not directly related te the
acceptance of the Code, is reproduced in Annex II.

III. CUSTOMS CLASSIFICATION

Nature and scope of theproblems

33. The notifying countries noted thatpracticallyall the contracting partiess
had adopted the Brussels Tariff Nomenclature(BTN) as the basis fortheir customs
tariffs,except for afewcountries including such importanttradingcountriesas
CanadaandtheUnited States. In the viewof several delegations,the customs
schedules of thesetwo countries were too complicated and at times lacke dprecision
because of the absence ofa definitien for certain critaria for classification.
In the view ofthesedelegations this lack of precision, oftenaggravated by the
ack of systematic explanatory notes, caused uncertaintyfor exporters.
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34. The representatives of Canada and the United States did not agree that their
national tariff nomenclatures were carriers to trade. They maintained that their
nomenclatures were no more complex thanthe BTN and they hinted out that exporters
could obtain binding, advance tariff classification rulings. In addition they
mentioned. published decisions on tariff classifications in customs bulletins and
"SummariesofTrade and Tariff Information"in the case of the UnitedStatesand
"Explanatory Memoranda" in the caso of Canada which had the same purpose as the

Explanatory Notes to the Brussels Nomenclature.

Possible solutions

35. The notifying countries noted the position of the two main countries not
applying the BTN but felt that the best solution would be their adoption of the BTN.

36. The great majority of the members of the Group angreed that there was in many
countries a need for further clarity and simplification in their tariff nomen-
clatures. They invited. countries to give sympathetic consideration to requests
for action in that direction.

37. The great majority of the members of the Group noted that explanatory notes
wer-,often an essential complement to tariff nomenclatures. They invited govern-
ments, which had not yet done so, to prepare systematic explanatory notes to their

tariff nomenclatures, or at least to the sections of their tariffs where there as
an obvious need for further guidance in order to Unsure a correct classification.
Moreover, it was suggested that since the work, involved would be long, these
governments should give priority to the more important trade items.

38. The great majority of the members of the Group agreed that it was essential
to establish and hkeep up-to-date concordances between the BTN and other nomencla-
tures. They noted with satisfaction that concordances between the BTN and the
nomenclatures of Canada and the United States were beings, prepared in multilateral
consultations and would be available shortely.

39. The Creat majority of the members of the Group considered:

- that requests for informationaddressedby the customs authorities t-
exporters of declared goods shouldbe limited towhat wasessential;

- that the formalities to be complied with by exporters wishing to obtain
information from customs authorities should be reduced to aminimum,and
that replies to requests for classification of goods before they were
imported should be raiid and incontrovertible;

- that any disputes regarding classification should be settled rapidly by an
impartial anid independent body.

40. The reprsentative ofthe UnitedStates said thathis Government recognized
that adoption of the sametariff nomenclature would havesome advantages both for
the United States and, ther countries, particularlyincomparing tariffs for
purposes of trade negotiations and for statistical purposes. However, he pointed
nut that conversiontothe BTN would cause problems and thatit would bea long
tire before the technical work involved in such a conversion could be completed
and negotiations concluded with other countries. Nonetheless, theUnited States
was prepared to study the question of adopting the BTN.
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41. The represntative of Canada said that the problems raised with regard to the
complexity of the Canadian nomelnclatulre were to a great. extent not related to the
nomoneclatureitself but to the existence of the "end-use" and "not made in Canadeat
clauses, which provided lower duties and would remain even if the BTN were adopted.

Canada pointed out that conversion to the BTN would be a long and difficult task
which Canada believed would not go as far as notifying countries expected in
solving theproblems they believed exist. Canada suggested that the most useful
approach would be to look at any of the particular proposals for simplification
within the present system. Both for porters and for tariff negotiations the
problems would be alleviated through the establishment in the very near future of
a concordance between the Canadian nomenclature and the BTN. It was also noted
that Canada. had a series of published memoranda which provided tariff guidance
to interested parties.

42. The representative of India preferred to the problem facing his country while
preparing, forthe adoption of the BTN. It had been found that becaseof the
technical complexities involved, ti was not possible to ensure in all cases that

the margins of preference boundunder paragraph 2(a) of Article I of GATT would
remain unaffected. In fact in some cases in the transposed new. tariff it was
unavoidable that the marginsof preference would be slightly increased. Intro-
duction of BTN by India, an presumably by other countries in similar position,
would be facilitated if the CONTRACTNG PARTIES could reaffirm in a general way
the decision taken in 1955 in the case of the adoption of new Customs Tariff by
the Federation of Rhedesia and Nyasaland that in considering modifications in the
bound margins ofpreference, account should be taken of the overall positionin
pespect of preferences rather than of each separate margin.

43. The discussion ona particular notification, not directly related to the
adoption of the BTN, is reproduced in Annex III.

IV. CONSULAR AND CUSTOMS FORMALITIES AND DOCUMENTATION

Nature and scope of the problem

44. The Group noted that the CONTRACTING PARTIES at theirs twenty-sixthsessionhad requested the Committeeon Trade n Industrial Productsto deal with the
consular formalities that were generally maintainedby eight contracting parties.
It was noted that various notifications containedin this section of Part 2 of the

Inventory of Non-Tariff Barriers relatedtospecific cases of consular formalities
and thatconsular formalities assuch were also concerned withArticle VIII.
Attention was given tothe recommendationpassed by the CONSTRACTINGPARTIESin
1952, 1957 and 1962 dealingwith consular formalities.

45. The Groyup notedfurther that theIllustrativeList ofthesectionon consular
firnakutues abddocymentation contained someitems that, although varying from
case to case, related to the complexity of customsformalities and documentation
requirements of some countries.Most ofthe other notifications inthis section
of theinventory were of thesamegeneraltype. Therewas a shortdiscussion on
specific items of the IllustrativeList which wasenlarged bythe inclusion of
items134 and 148.Newinformation, specifically concerning individual items in

the List, will beintroduced as amendments tothe texts ofthenotifications.In
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this connexion the representative of Brazil informed the Group that as of
7 March 1970 his country had abolished all consular Vormalities.

46. The members of the Group which had submitted notifications considered that
consular formalities and documentation requirements were substantial restraints
to trade and that considerable progress in line with Article VIII could be made by
simplifying. such requirements and charging fees that would correspond to the
services rendered. In this context it was suggested that fees based upon a flat
rate charge per shipment would be preferable, in principle, to ad valorem charges
related to the value of the goods. On the other hand, members maintaining consular
formalities were of the opinion that excessive importance was being given to the
remaining consular formalities and fees that were applied by only a few countries.
Substantial progress had been made and was being made towards the abolition of
consular formalities and fees. For example, members of the Latin American Free
Trade Asssociation were taking steps to harmonize and simplify customs formalities.
Morecover, it was pointed; out that such requirements were generally non-discriminatory
while other measures applied by other countries were definitely discriminatory and
constituted real obstacles to trade.

Possible solutions

47. The followingspecific suggestions were made by some delegations:

(a.) Consular formalities and fees. It was suggested that an interpretative note
to Article VIII should be drawnup orthat the CONTRACTING PARTIES should,
takea decision, which would require the phasing-out of remaining consular
formalities and fees in the course of five years, and during the interim
period the CONTRACTING PARTIES shouldagree that the cost of the service
rendered should not exceed a given maximum, for example, $10 per shipment.
mother delegation suggested that a possible solution would be to agree that
the amount of fees charged would not exceed a given percentage of the value
of the merchandise, for example, 1 per cent. During the phasing-out period,
countries still regularly maintaining consular formalities would continue to
report annually on progress achieved towards the abolition of such formalities.

(b) Customs clearance documentation.It wis suggested that a way in dealing ,with
complaints .bout import documentation requirements of particular countries
would be to establish a special sub-committee of customs experts to develop
standard forms that woul. meet the import documentation requirements of all
customs services throughout the world. This sub-committee would take into
account the work being done in otherinternational organizations so as not to
duplicate it. The representative of the United States presenteda list of
common requirements for a customs invoice and a list of commonrequirements
for an all-purpose (consumption, warehouse, appraisement) entry document, both
of which are attached herete as Annexes IV and V. Some delegations lia, doubts
as to the feasibility of drawing up acommon list of customs requirements so
long as fundamental differences remained as between customs legislations.
They were, however, in favour of the proposal that the sub-committee mentioned
above should beappointed. Other delegations, having noted that the Customs
Co-operation Council wasalready engaged in the claboration ofstandard forms,
considered that theestablishment of such a sub-committee was not desirable,
because its work would duplicate thatoftheCustomsCo-operation Council.
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(c) Cortificates of origin.It was suggested that where certificates of origin
are required and are provided by properly recognized issuing bodies in due
for. there should. be no additional requirement for consular endorsement
resulting in additional cost to exporters.

48. Suggestions were also put forward looking, toward carrying out a study on
specific questions under this section with a view, to recommending appropriated
solutions. This study should take into consideration in the view of those
favouring the proposal inter alia, the following elemets:

- Given that consular formalities and fees were maintained fordefinite purposes,
such as revenue, fuarantee guainst fraud, determination of origin, services
rendered, etc. the study should consider possible alternative measures
to achieve the same purposes without unduly restraining trade.

- In the interests of improvingadministrative efficiency, the study should
try to identify ways of simplifying formalities and making then loss
cumbersome. At a later stage, on the basis of the findings, assistance
night be given to developing countries in implementing recommended measures.

- The study should take into account the following points upon which agreement
had already boor reached in past reconmmendations and codes of stadard
practices

- customs invoices should be abolished. If, exceptionlly, they were
necessary for valuation purposes they should be simplified in accordance
with the moddel of the Econoic Conmission for Europe.

- Consular invoices should be abolished since they constituted a signifi-
cant obstacle to trade.

- Certificates of origin should be required onlyin caseswhore they were
strictly indispensable in line with the Reconnebdatuibs if the
CONTRACTING PARTIES OFof 23 October 1953 (BISD, Second Supplement, page 57)
and of 17 Noveober 1956 (BISD, Fifth Supplcement,page 33).

- Manycountries require exporters to sign a special declaration that is
inserted in the commercial invoice. Such declarationsarein excess of
other requirementsand though they generallyallhave thesame content
they differ from country, to country and constitute a burden for exporters.
These declarations should beabolished. If considered strictly
indispensable theyshould be harmonized. For the latter cases the study
should consider thepossibility thatallrequiring countries adopt a
uniformdelcarationreading, "We certify this invoice to be true and
corrct", and if necessaryincluding a short statementreading "and that
the goods are of ..... origin".

- It was important that recommendations be concreteand practicable,and to
this effect they should be based on factual examination of thepractices
actually in force.
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later stage it might be desirable to establish a group of exports to

co-c--ctc proposals on the basis of the study.

Workof the countriesmaintaining consular formalities

4. The countries maintaining consular formalities and represented at the meetings
expressedtheviewthat too muchemphasis was being given to this particular
subject, which in theirview dealt with measures which could hardly be regarded as
non-tariff barriers, atleast in the case of the countries which they represented.

Cortainlyit was their view that any formality involved was far less anobstacle
to trarde than those constituted by many other non-tariff barriers, including these
listed inArticle VIII:4(b)-(h). In addition, they considered that the material
containedin theInventoryalready represented a very complete assembly of
relevant factual information sothat no study was needed.

V. SAMPLES REQUIREMENTS

50.The greatmajority of the members of the Group agreed to recommend to the
Committee on Trade in Industrial Products that the International Convention to
Facilitate the Importation of Commercial Samples andAdvertising Material, signed
at Goneva on 7 November1952. should be taken up for reconsideration, in GATT with
aview to obtaining accession to it by all contracting parties to GATT. At the
same time the Convention should be reviewed with the a'm of examining hte possibi-
lity of relaxing its provisions withregard, for instance, to certain weight and
valuelimits. It was also ,agreed by the great majority of members that to
facilitate the implementation of the Convention,contracting parties should be
urged to accede to the Customs Conventionon the ATAcarbnet, established by the
Customs Co-operation Council which provides a documentary procedure for the
temporaryadmissionof goods.
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ANNEX I

MAJOR MATTERS COVERED BY THE NOTIFICATIONS ON VALUATION
CONSIDERED BY THE WORKING GROUP

Australia

Brazil

Canada

South Africa

United States

- datermination of value (Item 8)

- support values (Item 89)

- minimum values (Item'i 91)

- determination of value (Item 92)

- use of charges (Item 93 - this item was deferred for further
consideration in Group 5)

- inclusion of refunded duties in value (Iten. 94)

- determination of value (Item 104)

- use of ASP (Item 108)

- special valuation procedures of "final list" (Item 109)
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ANNEX II

PARTICULAR NOTIFICATIONSRELATING TOANTI-DUMPING DUTIES

Item 81: Austria - market disruption legislation

The representative of Hong Kong pointed out that the Austrian anti-dumping
legislation did not conform with the provisions of article VI of GATT or with the
Anti-Dumping Code. It based action on prices for similar products if Austrian
origin -ird did not provide for an injury requirement. Ia addition >action under
its provisions was discriminatory and could thus not be justified under
Article XIX. He expressed the hope that Austria would soon ratify its signature
to the Cod and abide by its requirements. The representative of Justria,with
regard to the particle problem raised by HondKong,recalled thatbilaterla
discussions had been held and that it had been agread to resume them if necessary.

Item 83: South Africa - calculation of anti-dumping duties

The representatives of Hong Kong said that the problem in this case was
really the same as the on raised in the Valuation section. regarding current
domestic values in the case of HongIKong (Itam 104). Anti-dumping action was
taken against Hong Kong on products -whlich his delegation considered were not
dumped by Hong Kong in the South African market. In the absence of adequate
evidence of- current domestic values in Hong Kong, arbitrary values were charged
on the difference between these and invoice prices. There was .lso no adequate
injury provision in the legislation. In his view the question of dumping should
bc assessed against Hong Kong prices for similar products i. its major export
markets s provided for in paragrapzh 1(b)(i) of articile VI. The representative
of South Africa said that South Africa experienced problems in the determination
cf current domestic values in, thecase of Hong Kong because of the particular
market situation in that country. The South African arti-dumping legislation
did not follow the working of article VI on the question of injury, but the
underlying principle was the same. He undertook to refar the proposals made by
Hong Kong to the authorities in South Africa.

Item 85: Spain - "abnornmal pricet system

Ia view of the nature of the measures which could be taken under this system,
the Group agreed to refer the itein to Part 4 of the Non-Tariff Barrier Inventory.
The representative of Spain underlined that theOrder of 7 July 1967 was closely
related to the anti-du:mping. legislation of Spain. If Spain adhered to the Code,
the-- Order -would automatically be abolished.
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ANNEX III

PARTICULAR NOTIFICATIONS RELATING TOCUSTOMS CLASSIFICATION

Item 113: Atustralia - substitate noticesystem concerning textiles and chemicals

Apart from the problemsrelated to thedesirability of a wideacceptance of
the BTN, one member reffered tonotification No. 113 and there was a short
discussion on this mattar.
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ANNEX IV

COMMON INVOICE REQUIREMENTS FOR CUSTOMS PURPOSES

1. Whether or not the merchandise is consigned or purchased.

2. Nameand address of the seller/exporter.

3. Name ofthe purchaser.

4. Date of purchase.

5. Date of shipmant.

6. Marks and numbers of shipping packages.

7. Manufactures' or sellers' numbers

8. Description of goods.

9. Unit value or pricein the currency of purchase and terms o' sale.
10. Totalinvoice valueplus all other costs, charges and expenses.

11. Current home consumption price.

12. Current price for export.

13. Country of origin.

14. Any rebates, drawbacks,bounties or other grants allowed upon exportation
of the goods, separately itemized.

15. Information as to assisiance given by the importer to the manufacturer of
the imported items and not included in the unit price.
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ANNEX V

COMMONREQUIREMENTFOR AN ALL-PURPOSE (CONSUMPTION,WARHOUSE,
APPRAISEMENT) ENTRY DOCUMENT

1. Foreign port of lading.

2. Port ofunclading.

3. Country of exort.

4. Country of origin.

5. Importing vessel or carrier.

6. Importer of record (name and address).

7. Party for whose account the merchandise was imported (name and address).

8. Date of export.

9. Date of import.

10. Dock or terminal location of marchandise.

11. Bond number.

12. Bill of lading number.

13. Type of invoice supplied with enitry document, i.e., pro forma, commercial,
or special customs invoice and number of rages.

14. Description of merchandise, tariff identificationnumber and total quantities
expressed in units listed in the tariff schedues.

15. Entered rateof duty.

16. Total entared value.

17. Currency conversion rate if other than official rate.

18. A signed declaration by the party presenting the entry document stating that
all listed information is true mid correct. If contrary or supplemental
informationis received by declarantafterentry document is filed with
customs, such informationwillbeimmediately reported to the chief customs
officer at the port of entry.
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ANNEX VI

THEBRUSSELSPRINCIPLES OF VALUATION

Principle I

Principle II

Principle III

Principle IV

Principle V

Principle VI

Principle VII

- Dutiable value should be based on equitable and simple principles
which do not cut across commercial practice.

- The concept of dutiable value should be readily compreheinsible
to the importer as well as to the customs.

- The system of valuation should, not prevent the quick clearance of
goods.

- The system of valuation should enable traders to astite, in,
advance, with a reasonable degree of certainty, the value for
customs purposes.

- The; system. of valuation should protect the honest impo:.'ter against.
unfair competition arising from undervaluation, fraudulent or
otherwise.

- When the customs consider that th- declared value may be incorrect,.
the verification of essential facts for the dettermination of
dutiable value should be speedy and accurate.

- Valuation should be based to tho greatest possible degree on
commercial documents.

Principle VIII - The system of valuation should reduce formalities to a minimum.

Principle IX - The procedure for dealing with lawsuits between importers and the
customs should be simple, speedy, equitable and impartial.
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Appendix 4

REPORT OF WORKING GROUP 3 ON NON--TARIFF BARIERS

Examination of Items in Part 3 of the IIlustrative List
(StandardsActing as Barriers.to Trade)

1. Working Group 3 was established by the Committee on Trade in Industrial Products
December 1969, to examine the following subjects in the Illustrative List

(Annex I of document L/3298): disparities in existing legislation or regulations,
disparities in future legislation or regulations; lack of mutual recognition of
testing, unreasonoble application of standards, packaging, labelling and marking
regulations. The task of the Group was to explore, on the basis of the information
in the inventory and any information that might be subsequently furnished, possi-
bilities for concrete action. The work was to be conducted on the understanding that
it was-exploratory and preparatory in nature, and involved no commitment on the part
of any member of the Working Group to take or join in any action under discussion.
The Grow emphasized that in many cases the views recorded are only tentative at
this stage, and that all delegations would have full latitude to supplement and
clarify them when the report was brought for discussion by the Committee on Trade in
Industrial Products. The Group met from 27 May to 3 June and from 5 to
10 November 1970 under the chairmanship of Mr. S. Kadota (Japan). A separate Note
on the November meeting is annexed.

2. The following organizations were invited to send experts to attend the meeting
as observers: ECE, EFTA, IMF, OECD, UNCTAD and WHO.

3. The following Articles of the General Agreement ware referred to as being
relevant to the subject: III, VIII, IX,X, XI:2(b), XIII (with reference to
Article XI), XY, and more generally, Articles XXII and XXIII.

I. Standards. regulations and their enforcement

Nature and scope of the problems

4. It was generally recognized that the increasing; number of standards and
regulations resulted in barriers to trade when harmonization is not effected on an
international basis, and that new ones were likely to develop. This called for
international co-operation to minimize adverse trade effects, where it was agreed
that the CONTRACTING PARTIES could make a useful contribution. The technical
development of standards should be left to the competent international standardization
bodies. The suggestion was made that further discussions of the role of GATT in this
field would benefit from a more detailed study of the relevant provisions of the
General Agreement in order to ascertain the degree of their applicability.
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5. At the outset of its work the Group noted the important difference to be
drawn between compulsory retulations and voluntary standards. Compulsory
reg-uations are issued by Eovernmental Authorities while voluntary standards are
usually issued by private organizations on a regional, national or international
basis. The distinction is not always clear cut; in some cases, government
authorities can exercise a certain influence on the developmentor enforcement of
voluntary standards; or, for example, support them. indirectly through specifica-
tions set out in government procurement contracts. The distinction between
compulsory regulations and voluntary standards was important to draw because of
the different possibletis and limits it entailed for geverinment action.

6. It was pointcd out that the rule of governments in the field of standardi-
zation differed greatly fromonecountry to another. In. some countries, there
were maore governmentcompulsory regulations, while in other countries there were
morevoluntary standards developd by private organizations, overr which govern-
ments had little or no influence. Furthermore, in certain countries regulations
were generally issued by the gove,ent while in other contries they were in any
cases instituted by regional or local authorities. This great difference in
government responsibiity in the field of standardization was ar important fact
to baer in and when seekin- solutions to the; problems of non-tariff barriers caused
by standards. Some delegations pointed out, however, that the area of, voluntary
standards was largely confined to industrial products. Safety and health regula-
tio)ns were usually coinmpuisory.

7. Th. Group noted th-:t the development and enforcement of standards and
regulations can have trde barrier effects in different ways. For instance when
they are based on characteristics peculiar to national production, when they are
modified too frequently (although adaptation to technological progress is a
necessity) and thus create additional expenses ana some degree of uncertainty; and
when periods laid down for adapting to modifications of standards are too brief.

8. Certain trade effects can also result from the type of standardization bodies'
membership: producers, consums, local authorities, government, or mixcd
membership.

9. Although in most cases regulations or standards apply equally to national
products and imported products, disparities between couItries in; standards and
regulations can place products from third countris at a disadvantage. This
disadvantage can, in particular become apparent in thecase ofmethodsof enforcing
standards such as testing or production inspection and certification, which at
best involve expenses and delays and at worst make it practically impossible for
foreign products to fulfil or obtain the necessary appreval. It was also pointed
out that some of the difficulties arising from the enforcementof standards -
through control, inspection testingand certification - resulted from disparities
in standards. To the extent that standards and regulaations could be harmonized
such difficulties would be reduced and solutions to cases of unreasonable aplllca-
tion of standards would be facilitated.

10. Members of the Group, were aware of th; inherent difficulties of harmenizing
regulations or standards at an international level.
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11. Some delegations were of the o-pinron that future work would be facilitated
if contracting parties had at their disposal a comoprohensive survey of the work
of international organizations ln the field of standardization.

12. Thcrfi was a short discussion on specific items of the ilustrative List.
New information, specifically concesrning individual items in the List, will be
incduced as amendments to the texts of the notifications.

Possible solutions

13. It was felt desirable that the contracting parties draw up a set of
principles or ground rules on standardization. The, form to be given to such
principles, whether a code or guidelines, and whether they should be put on a
contractual or voluntary basis, was loft open.

14. In this respect, it was poinited out that, within GATT. guidelinss would have
possible constrainingeffects only if they applied to regulations imposed by
public authorities at national level. Such guidelines would have little signifi-
cancewithrespect to regulations issued by local public authories or as regards
the numerous private standards and private control or testing procedures. These

idelines might not offer an effective solution for problems arising from. such
regulations, standards and control procedures. Also they would not constitute a
comparable commimentt on the part of all contracting parties.

15. On the othur hand it was pointed out that a code or guideline would
materially assist governments whe did not have direct responsibilities in the
field of standardization to influence local authorities and private standerdi-
zzotion bodies to align their practices and bring, them into conformity with these
guidelines. Additionally such a code or guidelines would have influence on the
work of international standardization bodies.

16. it was suggested by one, delegation that the code or guidelines might also
deal with those areas where there was difficulty in reconcilig the objective of
maintaining adequate standards with the most-favoured-nation principle. It was
also sugg-sted that such a code or guidelines should supplementrather than
replace existing GATT provisions such as those ini Article X.

17. Various members of the Group, made suggestions on general Principles and on
jr-cticel methods which would make it possible.1 to solve or reduce the difficulties.
Thes!o suggestions concern on the one hand the development andharmonizaton of
standards end regulations, and on the other hand their enforcementthrough control,
inspection., testing, certification, etc.

A. Development and harmonizationfo standards and regulations
18. General principles

(i) Contracting parties should ensure that aneffectivel contributions is made
to the work of international standards organizations, in order to develop trulyl
international standards.
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(ii) Contracting parties should take all approriate measures to implement
where aplicable the uniform stardards andrecommendations adopted by
specialized bodies.

(ii) bisContracting parties should take all appropriate measures to
imulerent the uniform standards and recommenddations adopted by specialized
bodies.

(iii) Contracting parties should ensure, through the eppropriate nationalbodies Participating on the work of international organizations concerned
with staxidardization, that due account is taken of the need to avoid the
creation of trade barriers and to eliminateto Eistirng barriers.

(iv) Contracting parties should seek to ensure that standards and regulations
are not formulated or implemented with a view to afford protection to domestic
production.

(v) ill international schemesto harmonize standards should be open to all
contracting partiess, at the stage of formulation, If for practical reasons
the formulation of such schemes started out with limited participation, it is
important that universal participation remain possible, and that third parties
not originally participating be invited to de so.

(v) bis Contrncting parties which are not members of existing multilateral
harmonization systems should be able to accede thereto to them extent that
the-y so desirernd to the extent that they are in a position to fulfil all the
conditions in ar. appropriate manner.

(vi) Contracting parties should racke us of the possibilities at their
dis-,osal for action to promat local authorities and private standardization
organizations to. apply international standards and regulations. In cases
whorc traie difficulties resultin.' from discrepancies in the regulations
issued by local authorities or in standards cannot be resolved otherwise,
contracting parties should take the necessary lnecasures to deal with such
problems.

(vi) bis Consistent with the principle of Article XXIV:12 contracting parties
should take such reasoalae measures asmay be avallable to them, on the one
hand to prom-pt local authorities an priva to standards organizations to apply
international stadards and regulations, and on the other hand, to resolve
trade difficulties rcsultin from disparities in standards and regulations.

(vii) Where aplicable, standards and regulations should be based on
performances rather than design.



L/3496
Page 57

(viii) Contoacting parties should take all reasonable action to ensure that
any proposed regulation or standard, whether new or revised, receives
sufficient publicity well in advance of its implementation so that a'l
interested parties in fact have an opportunity to take cognizance thereof
and comment thereon.

Practical methods

19 (i) It was suggested that in the casa of technical regulations the practical
methods which the contracting parties could encourage would include:

(a) The development of uniform regulations.

(b) The so-called "optional" solution which gives producers a choice
between national regulations or an international standard.
(c) 'The iso-called "reference to standards" solution which consists in
defining basic requirements accompanied by decisions that compliance
with such- requirements shall be ensured through equivalence to previously
established and internationally harmonised standards Such- standards
could be. international standards (e.g. ISO, IEC), national standards or
standards Which have been harmonized between a number ofcountries.

(ii) 'Each contracting party should establish a central point to maintain
complete information on existing governmental standards and related regula-
tions as well as those developed by nationally recognized private organiza-
tions and to answer reasonable enquiries concerning such standards or otherwise
make information available to interested parties.

B. Enforcement of standards or regulations (through control, inspection, testing,
certification etc.)

20. General principles

(i) Contracting parties should endeavour to further efforts to harmonize
testing methods and quality assurance procedures on a multilateral basis. It
was desirable that the solution to these problems should be sought on an inter-
national basis except where technical problems required solutions which could
operate only oil a bilateral or limited basis.

(ii) The testing procedures for imported products should be as expeditious
as possible. The results of such testings should be made available in writing
to the exporter so that corrective action may be taken by the exporter if
necessary.

(iii) Product inspection and testing requirements should be formulated in such
a way that imported products are not prevented from gaining effective access
to domestic markets.
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(iv) Multilateral quality assurance and certifications schemes should be
open to foreign participation were the participants are willing and able to
meet the obligations of the schemes. Such participation should begin with
the stage of formulating the rules for the scheme.

(iv)bis Multilateral quality assurance and certifications schemes should be
open to foreign participation where the participants are willing and able to
meet in an adequate manner the obligations of the schemes.

(v) Contracting parties should take into account measures adopted by
developing countries to ensure adequate quality standards for their exports.
The rigours of testing and inspection procedures which work in some cases as
a barrier, could be greatly reduced if the authorities responsible for
administration of health and sanitary regulations relied on the measures
adopted by the exporting countries for ensuring minimum quality standards,
through such means as standardization, quality control, pre-shipment
inspection of export products, etc.

21. Practical methods

(i): In order to provide effective access for imported products, contracting
parties could employs individually or pursuant to reciprocal arrangements,
inter alia, the following methods:

(a) Define testiag requirements clearly and publicize them so as to
enable foreign suppliers to ascertain whether their own testing require-
ments and products meet foreign testing requirements.

-(b) Delegate control and testing operations in exporting countries to
designated laboratories which would perform their task on the basis of
ti.- prescriptions and standlards required by the importing country.

(c) Make facilities available at designated points of importation to
test products manufactured abroad to determine their equivalence to
domestic standards.

(d) Where necessary, inspect foreign manufacturing facilities.

(e). Accept certificates of foreign governments or recognized foreign
institutions that products meet the requirements of. the importing
country.

(f) Where forms of control are similar, recognize the validity of
certain tests carried out in the exporting country and limit testing
of the imported product to those additional or different specifications
which have not been tested in the exporting country.

(g) Accept another country's method of testing or controlling even if
it is not identical to the national method, provided the other country's
methods provide equivalent reliability guarantees.
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(ii) Miltilateral quality assurance and certification schemes could make
provision for the testing and acceptance of products from countries which,
for lack of technical capacity or on financial grounds, cannot participate
in the schemes.

This could be accomplished by:

(a) testing and certifying products from non-participants;

(b) accepting certifications granted by other participants to products
from non-participants; or

(c) accepting the certification of competent organizations in. non-
participating countries where this can be demonstrated to be equivalent
to the certification requirements of the scheme.

(ii)bis Multilateral quality assurance and certification schemes could make
provision for the testing and acceptance of products from countries which for
one reason or another are not participating in the schemes.

This could be accomplished by:

(a) testing and certifying products from non-participants;

(b) accepting certifications granted by other participants to products
from non-participants; or

(c) accepting the certification of competent organizations in non-
participating countries where this can be demonstrated to be equivalent
to the certification requirements of the scheme.

C. Consultation machinery

22. Some members of the Group thought it desirable to have consultation procedures
to deal with cases of trade difficulties resulting from the application of compul-
sory regulations or voluntary standards. To this end it was also proposed that a
GATT committee be established to consult on complaints by contracting parties
concerning the trade effects of.

(a) proposed or existing standards and regulations;

(b) the implementation of standards and regulations;

(c) testing and certification requirements as to compliance with standards
and regulations;

(d) multilateral harmonization programmes for standards and regulations;

(e) multilateral quality assurance and certification programmes.
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This committee would examine the trade effects of the measures complained of and
make appropriate recommendations. It should meet on an ad hoc basis as determined
by the Chairman in consultation with interested contracting parties. Where
necessary the committee could call on the representatives of other international
organizations for technical advice.

23. Some of these members, while in favour of special consultation machinery, were
of the view that any procedures set up should be along the lines of Article XXII
and limited to complaints concerning cases of adverse trade effects or of
unreasonably burdensome administrative procedures resulting from the application
of standards or regulations. Such a body should also be prepared to deal with
problems arising front packaging, labelling and marking requirements. It was
pointed out that while marks of origin requirements were related to customs
procedures arm were already covered by Article IX, some aspects would be relevant
to a consultation body on standards.

24. Generally, the establishment of consultation machinery should not prevent
contracting parties from seeking solutions to particular problems outside the GATT,
on a bilateral or multilateral basis.

25. Such machinery should not be a negotiating body nor should it provide for
retaliatory action.

26. Other members of the Group held the view that Articles of the GATT, such as
Articles VIII, XXII and XXIII provided sufficient basis for consultation and that
Article XXIII already provided for a complaints procedure. These Articles were
applicable should any contracting party feel that its rights under the General
Agreement were being impaired. They were therefore opposed to setting-up special
machinery for consultation on standards, which would constitute an important
precedent in regard to other fields.

27. (i) Some members of the Group suggested that a notification procedure,
similar to that provided for in Article XVI, paragraph 1, be introduced and include
notification of significant changes or new regulations. It was felt that this
procedure would provide an opportunity tlo all interested parties to be informed in
time of the developmant of near regulations and to consult if necessary.

27. (ii) However, most members were not in favour of a notification procedure.
They pointed out that the administrative difficulties involved would not be
commensurate with the results.

II. Packaging, labelling and marking regulations

28. It was recognized that packaging, labellingand marking requirements, many
of which were designed to protect consumers, could also have adverse trade effects
Efforts to tackle these problems are presently under way in the OECD
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29. It was pointed out that the question of difference of government responsibility
in the field of packaging, labelling and marking requirements may in some cases
present the same intrinsic difficulties in this field as it does in the field of
standards. Consequently, governments' possibilities for action may also--differ in
some cases and this should be borne in mind in considering possible solutions.

30. It was proposed that packaging snd labelling be covered by the pro-vsions
relevant to standards and that the question of marks of origin required by customs
authorities be referred to Working Group 2. However, it was generally recognized
that some aspects of marking requirements remained relevant to the question of
standardization.

31. It was noted that the CONTRACTING PARTIES Recommendation of 21 November 1958
on Marks of Origin (Seavernth Supplement, page 30) was relevant to the problems
encountered under this heading. It wan felt that close observancea of this
Recommendation would be desirable. For this purpose it was considered useful to
ask the secretariatto examine, as afirst step to whatextent the Recommendation
onMarksofOrigin was effectively implementedby the contrac parties. It was
pointed out, however, that the Recommendation would need elaboration and father
precision on certain points, such as its paragraph 2, which provides that marks of
origin "should not be applied. in a way which leads to a general application to all
imported goods, but should be limited to cases where such marking is considered
necessary". The concept of "necessary marking" needed closer definition. There
was also need to define the clauses concerning penalties.

32. There was general support for the idea that Article IX and further elaboration
of the Recommendation of 1958 would provide the basis for solving the problems
arising from marks of origin. One delegation suggested that this Recormendation be
put on a contractual basis.



L/3496
Page 62

Annex

NOTE BY THE SECRFIT
ON THE 5-10 -NOVEMBERMEETING OF WORKING GROUP3

1. The Working Group had before it the following documents: Spec(70)62 - report
of the Groupts May-June 1970 meeting; Spec(70)122 - a proposal by the United States
containing elements of a possible GATT code on standardization, and Spec(70)116 - a
note by the United Kingdom. delegation introducing a. paper originally prepared for
the ECE (STAND/Working Paper 8) on the problems connected with standards.

2. At the outset of the meeting the Group was informed of recent developments in
the United States and Canada regarding the steps being taken in each case to
enlarge the role of the central government in the formulation and enforcement of
standards beyond the fields of health and safety. Recallingthe pointsmade at the
previous Meeting on the differences in government responsibility in the field of
standards and more specifically, the apparent inability of the United States and
sone other countries to comply with requirements of multilateral quality assurance
and certification schemes, the representative of the United States reported that
the American National Standards Institute (ANSI) which represented virtually all of
United States industry concerned with standards had recently established an
Ad Hoc Conmittee on Government-Industry Relations. This Cond ttee had met in
New York in November to define the relationship of government and private industry
in the standards area. The objective was establishment of a quasi-public standards
institute in the United States. The function of the ANSI Groupe was the result of
endorsement in September 1970 by the ANSI Board of Directors of a recommendation
that it is both necessary and desirable that the Federal Government participate
more actively in standards and particularly at the policy level in ANSI. Included
in the ad hoc group membership were : Electronic Industries Association (EIA),
National Electrical Manufacturers Association (NEMA),Automlobile Manufacturers
Association (AMA), Business Equipment Manufacturers Association (BEVIL), American
Petroleum Institute (APT), American Socioty of Testing Materials (ASTM), American,
Society of Mechanical Engineers (ASME), Society of Automotive Engineers (SAE). In
the electronics field, the Electronics Industries Association (EIA) hated recommended
that United States electronic industries participate in an international certifica-
tion plan and that a national body composed of government and industry be designated
as the mechanism to implement United States participation. On the Federal Government
side, the matter of the role of the Government in the field of standardization was
being discussed in the Inter-Agency Committee on Standards Policy, which represented
all federal agencies concerned with standards. (The full text of tho opening
statement made by the United States representative is reproduced in Spcc(70)14.)

3. The Working Group was informed that legislation creating a Standards Council
of Canada had recently been enacted by the Canadian Parliarent. The object of the
Council was, inter alia, to promote voluntary standardization in relation to
construction, aInufacture, production, quality, performance, safety of building,
structures, manufactured products and other goods, as well as to facilitate
domestic and international trade and to further international co-operation in the
field of standards.
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4. The representative of the EEC, after having again underlined the fundamental
distinction to be made between standardsand regulations,stated that harmoniza-
tion schemes developed within the framework ofthe Community were to be considered
as internal schemes and not multilateral schemes, such harmonization being the
logical consequence of the establishment of an integrated commonmarket. In
addition, he explained some of the methods employed withinthe Community, and the
advantages in terms of keeping the legislative complications down to a minimum.
He promised to circulate a document specifying in more dotail the methods he was
referring to. -

5. heb Working- rtoup eamiined in detail the clements evolved athe Mayt-June
eeotngt on principle an ' practical methods for harmaemizatioi and .enforcenent of
stnzdards, nid on consultation machinery (paragrahps18-3-1 of S ec(70)62). The
Group alsoexamine d theelements contained in the proposal yx the United States
(Spec(70)122). The revised text arrived at appears inp.aragraphs18l-32 of the
present report.

6. The Working Group did not discuss paragaphs 1-17 of itsM iay-June retort
(Spec(70)62), but decided to include them in the present report, unaltered and
with the same numbering.. .

7. The Working Group, agreed thatfurtherwork on standardization should be d
'byby the contracting parties; there was wide support foran offert to develop
bodbode on this subject, but the question ofthe character of such aninstrument
left open. Others felt that for several reasons paragraph 13 c .of Spec)62
reflected tho-peaseet situation sufficiently at this stage. One mOLmmb of the
Group was of the view that an instmimrumedra-v up by GATT should not a this
stage, include pharimceutical products which were;n ina category of their own
to the special health problems:i volved.

8. It was cmpemsized that caro seo.ldube tkcnketo co- --ordinawork with t;h work
of other intergove=enrnmal orgmUzanizations, such asthe ECEand EFTA, se as to av
duplication in the areas of work which it seemcd desirable for contracting parties
to pursue. It. was pointed out that this question. was covered in paxagraph 23 of
the Nbtoosebmitted by the United Kingdom (Sec(70)116.) Phewheret was suggested tha.t
the GATT as the -mpimoprictz eody to censider: acode or se-ot obligations.

9. it was suggested by sX:ome membersof the Workngroup tlt haurther work on
standardization cculo bo :e facilitated asking thc scrcecariat, at the arooppropr
time, to assemble the elements of a draft cde. adestmadaandardizati



L/3496
Page 64

REPORT OF WORKINGGROUP 4
ON NON-TARIFFBARRIERS

Examination of Items in Part 4 of the Illustrative List
Specificc Limitations on Trade)

1. Working Group 4 was established by the Committee on Trade in Industrial Products
in December 1969, to examine the following subjects in the Illustrative List (n-nex I
to document L/329E): licensing arrangements, quantitative restrictions including
embargoes, bilateral agreements, voluntary restraints, motion picture restrictions
including tax matters and screen-time quotas an minimum prices cn textile imports.
The Group met from 4-8 May, 3 and 8 June,and 7-11 December inder the Chsirmanship
of Mr. H. Colliander (Svedan).

2, The Gretp not only had in mind the general terms of reference in regard to the
exploratory nature of its work, but wished to emphasize that in many cases the views
recorded: are only tentative at this stage, and that all delegations would have full
latitude to supplement and clarify them when the report was brought for dis cussion by
the Committee on Trade in Industrial Products..

3. The Group noted that its task was, as in the case of other Groups, to seek
possible solutions, and that it was well placed to concentrate on possibilities for
reducing and removing restrictions since the Joint Working Croup had recently reviewed
most of the individual notifications in the Inventcry. The fact that the Council will
examine the question of procdures for keeping notfications of restrictions up to
date and the provision of adequate surveillance of restrictinos also facilitated
concentration on reduction and removal of barriers,

4. In accordance with the desire of the CONTRACTING PARTIES, as expressed in "their
conclusions, that as the work of the Groups proceeds particular attention should be
paid to the problems of developing countries, the Group recalled that the Joint
,Working Group had identified restrictions with respect to which developing countries
indicated specific interest in the course of the meeting of that Groulp as well as the
twenty-one items selected by the Group on Residual Restrictions for priority attention.
At that meeting some delegation had suggested that the prompt removal, on a most-
favoured-nation basis, of illegal restrictions which bore particularly on the trade
of developing countries should receive the highest priority and that., where foasible,
time-tables for the elimination. or for the enlargement of legal quotas should bu set,
possibly in relation to the growth of the market, without full reciprocity being
required. It was also suggested that when amy legal quantitative restriction signifi-
cantly affected both developing and developed countries' exports, special consideration
should be given to its removal on a most-favoured-nation basis in the light of the
interest of the developing countries themselves.
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The Group noted a divergence of view as to the meaning and of certain
essential concepts in -the GATT, in particular the scopeof the restrictions
covered by Article XI,. paragraph 1. and the scope of some of the exceptions to that
Article, especially Articles XX and XXI. It was noted that the terms "legal" and
"illegal" have been used variously to distinguish sometimes between measures which
do or do not fall within substantive provisions of GATT on use of restrictions and
on some occasions to distinguish what measures are subject to legal cover
permitting deviation from GATT's rules.

6. Some delegations urged prompt and positive, action to eliminate all import.
restrictions applied contrary to the GATT. These restrictions nullified or
impaired the value, of concessions that in some cases had been negotated more the
twenty years ago. In most cases, the original conditions justifing these
restrictions no longer applied.Their continuance undermined the legal basis of
the General Agreement. Furthermore these restrictions made it extrem-ely difficult.
to resist protectionist pressures since pressure groups could cite existing
violations of .GATT. The following proposal was made by one delegation:

(1:) The prompt elimination of all illegal trade measures.

(2) Where the prompt removal of illegal measures is not possible, the
gradual relaxation of these measures according to a schedule so that they are
completely eliminated by 1 January 1972.

(3) Countries maintaining illegal restrictions after 1 January 1972 would be
required to.

(a) seek waivers of their GATT obligations, or

(b) pay appropriate compensation.

(b.) Countries obtaining aivers would nevertheless be subject, as is
customary, to. the provisions of Article XXIII.

This proposal received the support of some delegations.

7. Some delegations noted that this proposal was substantially the same as that
made earlier by New Zealand. The debate on the earlier proposal had shown that
for a variety of reasons a proposal to remove illegal restrictions as a priority
matter was somewhat unrealistic and even inequitable. Whether a restriction was
or was not "legal" in GATT terms was to some extent merely a historical accident.
Furthermore, if that approach was adopted it was beyond doubt that the contracting
parties would exercise much ingenuity to produce legal justifications for more and
more of the restrictions in force, with resulting impairment of the force of
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GATT's provisions and increasing uncertainty as to which restrictions would be
included in such a proposal. There would also be a tendency to shift to restric-
tions of other kinds,including export restraints and unbinding of tariff rates,
which might be at least as harmful to trade. Several delegations also pointed to
thelarge number of discriminatoryexport restriaints which they regarded as
disguised import restrictions at least as illegal as any others and maintained that
such restrctions should be included in the possible solution.
8.Most delegations expressed a preference for a more overall approachtowards
liberalization which would cover all quantitative restrictions, whatever their
form, both logal and illegal.
Quantitative restrictions including embargoes1
9. All countries agreed in principlethat quantitative restrictions should beeliminated.

10. The delegations whichfavouredthe proposal outlinedin paragraph 6, covering
bothillegal quantitative restrictions and other illegal trade measures, regarded
this approachasthe best one for dealing with the problem of quantitative restric-
tions. These membersindicated that while in theirview illegal restrictions should
be removed unilaterally, the elimination of restrictions covered by the protocols

of provisionalapplication should beconsidered in the context of negotiations.
11. In considering possible solutions which might appropriately be adopted to relax
and remove quantitative restrictions andto removeembargoes, the Group's debate
focussed on the search for anoverall solution in which countries would take action
on the restriction which they presentlymaintain.Duringthe discussion, a proposal
representinga spnthesisof various commentsmade,for a programmeto relax and
remove restrictions,emerged. This proposal was supported by alargenumber of

delegations. Under this proposal, la developed countries would adopt a programme
to phase out their restrictions on industrial products along the following lines:

(1) The programme should include all typesof quantitativerestriction,
whether imposed unilaterally or pursuantto internationalagreements, whether
applicable togoodsofall or only specifiedcountries, andwhether applied
through quotas,export restraints or licensing.Special attention should be
given to priority elimination ofdiscriminatory restrictions, restrictions
clearly inconsistent withGATT and tothe removal ofrestrictions on industrial
products, rowor processed, ofwhich developing countries areimportant
suppliers to word markets.
(2)Effectiveat latest from the time whentheprogrammewasdecided apon, new
quantitativerestrictions or intensificationofexisting restrictions should
not be introduced.

(3) A planandscheduleforremoval of restrictions on industrial products
should be agreed among thecontractingpartiesnot invokingArticle XII or
XVIII:B,envisaging theelimination bya targetdateof a maximumproportion

1One developing country whosetrade is adversely affected by what it regard
as abukkegakenbarge unoised bt adevelopedcontracting party exprossed a reserva-
tion on the ground that theWorkingGroup had not sufficiently dealtwith the
question ofembargoes.
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of restrictions of trade significance maintained by each, and taking into
account possibilities of arriving at agreeme-nts on particular product or.
sectors. Such agreement might be subject to conditions as to its entry into
effect such as progress in other aspects of the general programme of the
CONTPACTING PRATIES or the extent of acceptance by. cont-racting parties.

(4) The programme would envisage:

(a) Quota increases- effective in stages, keyed either to domestic
production of restricted goods or to amounts of the restricted products
imported in past years, or tied to development of the internal market,
culminating in liberalization by the target date.

(b,) At least token quantities of imports of goods heretofore embargoed,
with increases in quantities permitted to be importedup to the date of
final liberalization.

(c) For difficult cases, including those involving significant domestic
social conditions, a limited extension of time beyond the general target
date for completion of the liberalization process subject to a
satisfactory justification, in yearly consultations beyond the target
date, of progress towards removal of restrictions, including a showing
of adequate efforts to assist a domestic reallocation of resources which
would obviate the need for the restriction.

(d) An examination of"social" reasons for maintaining restrictions
which may be common to a number of countries, as a moans of hastening
their final liberalization.

(5) Any restrictions not included in the programme outlined above would be
examined by the CONTRACTING PARTIES within a year of the start of the
program to determine whether they were agreed tobe consistent with a
strict interpretation of one of the substantive provisions of GATT authorizing
maintenance of quantitative restr-ictions (e.g. Articles XIX, XX, XXI).

(6) Therafter, any restrictions not included in the programme of relaxation
and elimination and not found to be consistent with GATT, whether or not now
enjoying some form of legal cover, wouldbe the subject of consultation with
the CONTRACTING PARTIESat yearly intervals on the understanding that such
restrictions remained subject to proceedings under Article XIII.

12. Some delegations favoured another general approach covering all quantitative
restrictions, legal and illegal alike, including those covered by waivers or by
the special provisions of protocols of accession, such as the provisional
application clause, or by recourse to Article XXXV or to thesimilar circumstantatial
provisions. This approach would cover not, only import restrictions but also other
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quantitative restrictions, whether applied by direct or indirect methods, such as
self-restraint. This general. approach would be directed towards the gradual
liberalization and the progressive elimination of all restrictions as Dosibilities
arose within the framework of the gereral programme of the CONTRACTING PARTIES.
Each developed country would contribute to this programme of liberalization
proportionately with the scope of its quantitative restrictions of all types
These delegations considered that this Solution was more realistic and had the
merit of not excluding numerous restrictions which would remain outside the scope
of other proposals; it seemed to then more consistent with the spirit of the
general programme of the CONTRACTING PARTIES in the field of non-tariff barriers.

13. Various special aspects which some delegations felt should be taken into
account in any overall solution are set out below:

(1) Attention was drawn to the proposal concerning developing countries,
contained in paragraph 4, previously made in the Joint Working Group.
Some developing countries emphasized that any programme for removal of
quantitative restrictions of interest to them would have to take into
account the time targets for the Second Development Decade. The
removal of restrictions on such products should not also be made to
depend on the possibility of agreements among, countries maintaining
restrictions or on the progress of work in the GATT on. other fields.

(2) Developing countries having import restrictions not formally authorized
by the CONTRACTINGPARTIES but which could be justified under
Article XVIII:B were urged to invoke the article and consult as one
contribution to the general effort to remove quantitative restrictions.
Other countries with import restrictions not now formally authorized,-
the CONTRACTING PARTIES, should also agree -to consult under procedures
similar to those applicable in the case of invocation of Article XII or
XVIIII: B.

(3) Some delegations expressed their serious conlcern about the discriminatory
aspect of the restrictions maintained by some countries, and urged that
such features which are inconsistent with the most-favoured-nation
provisions of the General Agreement be eliminated as soon as possible.

(4) Some countries suggested that it would contribute to liberalization to
draw up a note interpreting Article XXIV in the sense that the Article
did not authorize discrimination by any member country, member of a

regional grouping in the operation of quantitative restrictions to favour
other members of a free-trade area or customs union.
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(5) it was suggested thatin older to avoid abuse) recourse to Articles aXn
and' XXI should be strictly confined to cases which were clearly and
demonstrably consistent with the limited purposes set out in these
Articles.

(6) Some delegationspointed out that a considerable reduction of the trade
restrictive effects of quantitative restrictions could be obtained if
a more objective basis for establishment of quotas were used instead of
the practice of allocating quotas on the basis of trade during one
preceding -year for goods where exports are fluctuating.

(7) One delegation draw attention to the. possibility which had been
mentioned in the Director-General's proposal on import restrictions
(L/3260) that there might be dismantling on restrictions either on a
unilateral basis or by negotiations or agreements amog pairs or
groups of countries. Such dismantling might insome
cases be staged. The contracting parties should however be
kept informed about the progress achieved in such negotiations.

14. The possibility of an approach by products or sectors within the framework
of a general programme was also explored. Such an approach would have a certain
bearing.on achieving freer trade as countries might find it easier to relax
restrictions in sensitive areas if such action were taken concurrently with
similar. action in several other import markets, since the pressure of increased
imports could be spread in this way rather than concentrated on a single country.
There was a feeling, borne out to some extent by the preliminary findings of the
secretariat, that there might be relatively few areas of the kind. Some dele-
gations pointed out that tariff action might comprise an important addition since
some countries some had. substantial. tariff protoction which could well be reduced.
Other delegations thought that the scope for tariff action in the framework of a
general programme on quantitative restrictions was extremely limited since most
such restrictions were illegal and should therefore be removed unilaterally.

15. The Group also discussed the possibility that the chances of success might
be improved by a broader and possibly separate sectoral approach in which tariffs
and other non-tariff barriers as well as quantitative restrictions might be
included.
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Discriminatory bilateral agreements

16. Some countries maintainedthat discriminatory bilateral agreements were
against the spirit and theletter of theGeneral Agreement. They proposed, asa
first step, that all bilater agreements of a discriminatory nature, whether
based on a clearing arrangement or providing for settlement in convertible
currency, should. be notified. Since the General Agreement had no
provisions dealing with bilateral agreements an interpretative note or declaration
should be drawn up prohibiting bilateral agreements where they have a restrictive
or discriminatotyeffect on trade. They further proposed that all discriminatory
bilateral agrements should be eliminated over a period of three years and inthe
meantime no such agreement should berenewed. Any contracting party maintaining
bilateral agreements should consult with the CONTRACTING PARTIES as those operating
under Article XII or XVIII :B consult at present in the Balance-of-Payments
Committee.

17. Some countries stated that theproposal for elimination and surveillanceof
bilateral agreements should only beapplied to developed countries. They claimed
that in the case of developingcountries bilateral agreements were a means to

maximize trade. These agreements hadprovided a basis for trading with centrally-
planned economies and countries having similar trading systems, had stimulated
export efforts and ledto diversification of exports of thedeveloping countries
concorned.In somecases, they related to the establishment ofmutually beneficial
co-operation in the industrialandotherconomic fields. It was therefore
impractical to consider - of thesebilateral agreements.Thesecountries

askedthe notifyingcountriesto take these facts intoaccount. Some other
countriespointed, outthat, whilebilateralagreementsmaybringshort-term

benefitstothe parties concerned, they usualyresultin a misallocation of
resources and distortion of the disadvantage of all contracting parties.

18. Thequestionofbilateral agreements withState-trading countries was

discussed. On the part of thenotifyingcountries, it was claimed that bilateral
trade agreements withcountries with centrally-planned economics were maintained
in order toget a more favourabletrading position than that ofother countries.
They should, consequently,beterminatedatan early date. A member of theGroupe

representingacentrally-plannedeconomydescribed the differenttypesoftrading
relationships ofhis country. ilateralagreementsbetween centrally-planned

countries and developingcountrieshadproved tobebeneficial to b oth parties and
should continue to exist. Bilateralagreements with developed countriesshould.

inhis view, be eliminated. Inhis opinion these bilateral agreementscouldbe
abolished if most-favoured-nation treatment were granted completely tohis country,

which wasa fullcontracting partytoGATT.

19. Othercountriespointed outthat while quantitative restrictions couldindeed,
within a system of clearingarrangements, be used inawayasan instrument for
negotiation, such a possibility no longer oxistedwithina system ofmultilateral
paymentswhere the maintaining ofagreementswas not prompted by the desire to
increase thebargaining positionof the party concerned.
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20. Another member of the Group stated that it would be inapprepriate to pursue
further the discussion in relation to bilateral agreements of this kind pending
the outcome of work in other GATT bodies; and in view of the notifications on some
such agreement already being provided it would be necessaryto avoid duplication
arising from the first proposal in paragraph 16.

21. Since quotas allocated under bilateral agreements for the purpose mainly of
protecting sensitive sectors of producticn could, in most cases, be administered
only through quantitative restrictions or on the basis of export restraints
bilateral agreements should, in the opinion of some countries, be dealt with in
conjunction with quantitative restrictions.

Export restraints

22. Itwas agreed to change the title in the Illustrative List "Voluntary
Restraints" to"Export Restraints" since it was claimed by some countries that
the notifying, countries restrain their exports because of the threat of imposition
of unilateralrestrictive measures by importing countries.

23. Countries against which notifications were made statedthat in their view
export restraintsweremore favourable to exporting countries than alternative
trade restrictive measureswhich wouldotherwise be applied. They pointed out
thatlevels of restrictions were known incontrast to importquotaswhichwere not
always published and thatimportsweregenerally higher under these arrangements
than under unilaterally imposed quotas. The regularconsultationsinherent
in export restraint arrangements tonded to speed up the process of liberaliation
as compared with the liberalization ofimport quotas. In some cases, the exporting
countries had imposed export restraints of their own accord in orderto maintain
qualitycontrol or to regulate competitionbetweentheirexportors.

24. In reply to tho point regarding consultations, countries operating export
restraintsmaintainedthat in their opinion the so-called consultations werenot
necessarily carried out on a mutually advantageous basisand often thesuggested
quotas were presented to exporting countries on a "takeit orleave it"basis.

25. Some countries oporating exports restraints cnsidered that,particularly
since such restraints were appliedon a discriminatery basis, theymight in certain
cases havemore harmfulaspects thanquantitative restrictionsapplied on a global
basis. There were also cases where residualquantitative restrictions instead of
being eliminated were sought to be continued byconverting them intoexport

26. It was proposed by many delegations, including the notifying countries, that
the solutions suggested for the relaxation ofquantitative import restrictions
shouldapply also for export restraints, for they were of the samo character and
had thesomeeffectas quantitativeimport restrictions. In this context, some
countries proposed that the CONTRACTING PARTIES should work out a notification and
consultations procedure in order to socure proper surveillance under GATT; reference
was made to the relevant suggestions put forwardintheJoint WorkingGroup.
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Minimum priceregulations

27. The IllustrativeList included the problem ofminimumprices ascondition
to importation.One affected country emphasized that thepractice of excluding
goodspricedlevelsimportingcountry
wasunacceptable if onlybecauseofitsdiscriminatory character.Further, the
same country claimed thatthesystem ofminimumpriceswas inconsistentwith the
provisions of the General Agreement and urgeditsabolitionat the carliest

23.The representative of the maintainingcountry explainedthat this wasameasurechosen amongstseveral becauseitwastheleastdetrimental totrade.
Itwa sthe intention to reconsiderthesystem and, indue course, if necessary
thegovernmentof hiscountry wouldestablish direct contact with thenotifying

government.
29.Anothercountries,

similar systemapplied by another contracting party totextiles andcertain othergoods. Thisso-calledabnormalpricingpractice hadbeenconsidered in Groupe 2
but because it resembled a quantitativerestriction had been transferred to

GATT as itwasnota regulation operated in conformity with provisions concerning
to the notifyin country to be a quantitativerestriction notjustified under

anti-dumping. Therepresentativeof the maintaining countrystated that change
in regulations tobring hiscountry'slaw into conformitywith the Anti-Dumping
Code was under consideration and that meanmeantime no usewas being made of the

measure in question. He hopedto aupplytext of the now decree as soon as

possible. It wasagreed that this problem might be reverted to in Group 2 but

wouldberetainedinGroup 4 forthe time being.

Licensing

30. The debate of the Groupe on Licensingcoveredtwoissues:thetextenttowhich
andmannerinwhich licensing operatesasan importrestriction andpossiblecolutionstothebarrieroffectsoflicensing.31. Some delegationconsidered that any ofimportlicensing constituted
abarrier,oftherpotentially or in fact, and emphasizedtheirview that the cost,delay and uncertaintytotraderswhichwasinvolvedinanylicensing system operated as a deterrent to trade, in particular to long-termplanning forpromotion
of exportssince a threatofrestrictiveactioncontinued to overhand and influence

planning ofmanufacturesrs andtraders. Theypointed out that theseuncertainties
restrictimports, even underso-called automaticlicensing systems. In theirview
suchmeasuresshouldbe abolishedexcept where necessary to implement restrictions

consistentwithGATT. These delegations considered thatOECD standardimportprocedure,developedin1966(seeAnnex2),supporttheirviewthatlicensingwas a form of import restrictionwhichshouldbecliminated,sincethatcodewas based ontheprinciplethat good notsubjectto quantitativerestrictionshouldlikewisenotbesubject to any licensing procedure.



L/3496
Page 73

32. Some other delegations were of the view that the requirement of licensing was
in itself a formality no different in kind from other formalities which were in
force in all GATT countries and which were generally admitted in GATT rot to be
restrictions. In this view, licensing could only cone within the meaning of
article XI, paragraph 1, if it were shown that the affect was to restrict imports.
That licensing as such was not intended to be forbidden was indicated by language
in Article VIII recognizing the need to minimize the incidence and complexity of
import formalities and to decrease and simplify import documentation requirements.
They pointed out that the OECD procedures specifically provided in paragraph 6
that in special cases, justified by the need to carry out certain controls which
could not be made in a more appropriate way, a system of automatic licences or of
import certificates might be applied. In such cases the licences, visas or other
equivalent documents should be issued upon request and within a maximum of five
days from the deposit of the request. These provisions confirmed their view that
automatic licansing was a legitimate formality permitting the attainment of various
special objectives such as obtaining very expeditiously needed statistical data not
otherwise available or facilitating collection of taxes or levies. Where such
licenses were granted without delay and sometimes in circumstances giving the
administration no discretion to refuse., the requirements did not in their view
constitute a restriction or barrier.

33. Counties which regarded licensing per se as a barrier to trade could not
accept that licensing was necessary or desirable to accomplish such objectives and
considered that other methods not harmful to trade could be found. In their view
customs data, including invoice values, offered a more reliable basis for gathering
statistics since traders tended to apply for licenses for more goods than were
currently needed in the belief that governments tended to restrict imports through
licensing. Moreover, it was noted that in many countries licensing systems applied
only to selected types of imported product', so that licensing could not be justifie
on statistical grounds.
Possible solutions with regard to licensing
34. Those delegations which regard licensing per se as an import restriction
proposed, at the outset that licensing requirements be eliminated by 1 Janury 1972
except where required to implement import restrictions consistent with GATT.
35. Most countries considered that a licensing requirement in itself could not be
said in all cases to constitute a barrier. The following criteria received wide
support for defining licensing requirements not justified by reference to a
provision of GATT but acceptable as non-restrictive:

(1) the arrangement for the receipt of applications should be published;

(2) applications should be accepted from and licenses granted to all
applicants without discrimination

(3) licenses should be granted upon presentation of the application by the
importer;

(4) no conditions should be attached to the issue of licences.

It was agreed that these suggestions merited further study.
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36. Upon reflection the countries which had taken the stricter view of licensing
considereJ that they could agree to these criteria for definition of licenses
which would be regarded as non-restrictive. However, they believed there was a
need for a review of the systems of licensing actually in use among contracting
parties. Such a review would begin with a questionnaire and replies by governments
describing-the working of licensing systems 'actually in use, time lapses and
formalities involved, and the objectives sought to be obtained through licensing
procedures. (An illustrative questionnaire is attached as Annex 1.) If some
licensing systems were found by the maintaining countries, in the process of
replying .to the questionnaire, to have outlived their usefulness, this would be a
first benefit from the examination. After notifications of licensing systems had
been made to the secretariat an appropriate GATT body would review the notified'
procedures and make recommendations for their elimination or modification.

37. The proposed review was supported by a majority of delegations. Some
qualified their support by doubt as to whether an inquiry need go beyond the"
so-called."automatic" licensing systems, since there had been wide agreement that
restrictive licensing should in any event be treated within whatever overall
solution was adopted for dealing with quantitative restrictions, and since a
broader review might well become a very considerable undertaking of long duration.
Other-delegations supporting the proposal felt that the breadth of the examination
would be an advantage, especially to developing countries, since restrictions are
often aggravated by the way in which licensing procedures operate, and the methods
of operation were little known and difficult to ascertain. It was suggested that
the term "licensing" should be broadly interpreted to include technical visa
requirements, surveillance systems, minimum price arrangements, and possibly exchange
requirements all of which .involved administrative review of proposed imports asa
condition' to entry. Some considered that the factual examination would be most
useful whilst deserving their view on what should be done with the results.

38. Some countries considered that the range of inquiry proposed would require
highly differentiated replies, since a given country might have regimes of
different kinds applicable to different categories of case. These countries also
felt that the proposed questionnaire required further study before a position,
could be taken upon it., and. in this connexcion they considered that the work done
by.the OECD some years ago should first be examined to see whether there were
reasonable prospects of improving upon it. In this regard, the representative of
the OBCD, upon invitation, indicated that the standard procedure reproduced in an
annex to this report represented the end result of work undertaken in 1962. A
detailed questionnaire had been circulated on procedures for according licenses
and quantitative restrictions along the lines of the questions proposed by the
United States draft questionnaire. It had originally been envisaged to revise and
update replies to the questionnaires but this had not been done, doubtless because
of the pressure of other work.

39. The country proposing this approach agreed that OECD work should be taken into
account, but noted that the questionnaire sent out in that connexion in 1962 had of
course not cone to the many GATT contracting parties not members of OECD. In its
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view a new GATT questionnaire could be answered within three months. It defended
the broad scope of the proposed review, on the ground that there would be many
differences of view as 'to what was and what was not automatic, not to mention the
advantage to developing countries, connected with their difficulties in making use
of the trade possibilities open to them, because of intricate licensing requirements.

40. One member of the Group, supporting the proposal, noted in particular that
licensing lent itself to use as a disguised barrier to trade, since it was easy
to slow the processing of certain applications for licenses, to curb imports from
particular sources by hints to importers, or to restrict imports at prices which
'might be considered undesirably low.

41. Other proposals for dealing with the subject of licensing, which might be
envisaged either concurrently with the questionnaire and review described above
or as possible later stages, dealt with the possibility of elaborating codes'
'designed to reduce the barriers resulting from licensing. "One suggestion was that
the CONTRACTING PARTIES might consider adoption of a code along the lines of
Articles 7 to 14 of the OECD standard procedure, the text of which is reproduced
as Annex 2. One delegation felt that special attention should be given in any
code to reducing complex licensing requirements which often frustrated limited
trading opportunities open to developing countries, as suggested in Annex 3 to this
report.

42. Most delegations considered that, whatever was done. regarding licensing as an
adjunct to permitted quantitative restrictions, restrictive licensing should in
any event be included in a general programme for removal of quantitative
restrictions.

Motion picture restrictions

.43. The not Tying countries pointed oct that a varristy of measures were used to
limit trade in motion pictures. They were concerned that any of these measures can
be substituted one for the other to restrict trade and proposed a standstill with
regard to all of them.

44. Most of the countries against which notifications had been made underlined
the special character of motion pictures, which represented a medium of
information and dissemination of culture to which governments attached great
importance. In theirview, the measures notified were designed not to limit trades
but to permit the maintenance and development of an activity which in general
encountered economic, structural and trade difficulties, due in particular to the
disproportions existing between the film industry of different countries.

45. The notifying countries regarded certain restrictions as inconsistent with the
General Agreement, namely quantitative restrictions on the internal distribution
of films, discriminatory taxes, local printing, sub-titling and dubbing require-
ments, and export subsidies. They proposed that all illegal restrictions be
removed promptly or, if this was not possible, by 1 January 1972. Countries
maintaining illegal restrictions after that date should be required to seek
waivers of their GATT obligations or pay appropriate compensation.
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46. Some countries suggested that although motion-picture screen-time quotas are
permitted under Article IV, a standstill should-be agreed and ultimately. screen
quotas should be eliminated. They also noted that Article IV envisaged negotia-
tions in this field.

47. Other countries pointed out that screen-time quotas were designed to ensure
a certain minimum distribution and showing of domestic films, and not to prevent
the showing of foreign films, which in general filled a large part of overall screen
time. In addition, the measure seemed essential in order to avoid oligopolistic
practices which might result from increasing concentration in the distribution
sector.

48. One delegation pointed out that the practice of setting, screen-time quotas
for recorded television programmes contravened Article III, paragraphs 5 and 7,
which prohibit the use of "mixing regulations". Other delegations referring to
paragraph 10 of Article III expressed the view that Article IV, in their inter-
pretation, was also applicable to television quotas.

49. One notifying country expressed the view that subsidies tended to distort
trade in films. A solution was envisaged along the lines of that proposed in
Working Group 1 of the Industrial Committee for domestic aids:

(a) All contracting parties should notify their subsidies in the form
prescribed in the annex to the report by the Panel of 1960.

(b) On request, notifications should be followed by consultations among
interested parties or with the CONTRACTING PARTIES in cases where
subsidies are determined to be causing or threatening serious prejudice
to the interests of other contracting parties in accordance with
Article XXIIor, if no satisfactory solution were found, as provided for
in Article XXIII.

The Group agreed that there should be a notification procedure in accordance with
Article XVI.

50. Moreover, it was suggested that criteria along the following lines should be
developed to ensure that film subsidies have no trade-distorting effects:

(a) No subsidies could be paid which would result in production of an
entertainment film which would not otherwise have been made.

(b) Any government aids should be limited to those designed to raise the
competence of film makers and increase the quality of films.

(c) Goverments, should not subsidize exports.

(d) There should be no discrimination in internal tax treatment in favour
of domestic or of certain foreign films.
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(e) Any subsidies paid should be extended to foreign producers and other
film interests.

(f) Production subsidies should not be paid that cause the transfer of film
production from one country to another.

Some of the criteria received the support of some delegations.

51. A large number of delegations were not in favour of listing criteria on the
question of motion pictures. Furthermore, they expressed doubts concerning the
trade effects of aids at present granted to national film industries. They
underlined that in certain cases aids could be beneficial to foreign films, in
particular aids to cinemas and to film co-productions. in addition, some of them
pointed out that they did not grant any export subsidies.

52. It was noted that the OECD was also addressing itself to the question of films
for both cinema and television and that an expert group had prepared a series of
proposals concerning changes to the code of liberalization of current invisible
transactions. Some delegations preferred to await further progress on the work
in OECD before deciding on any criteria with respect to film subsidies.

53. Some delegations, while agreeing with the principle of freedom of trade in
films, said that a case could be made for subsidization of the film. industry in
developing countries, at least clearing a transitional period.
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Annex 1

DRAFT QUESTIONNAIRE ON IMPORT LICENSING

1. Conditions for eligibility to apply for a licence

2. Information required in applying for a licence (origin, supplier, quantity,
price and teams of sale); documentation, if any, required with. application.

3. Description of different procedures applied for different groups of products.

4. Trade or administrative bodies, other than those which actually issue licences,
to which licences may be referred.

5. How far in advance of importaction application must be made.

6. Maximum and minimum amount of time which elapses between receipt of application
and issuance of licenc.

7. Period of validity of licence and means by which licence may be extended.

8. Admnistrative procedures, other than licensing, required prior to importation
9. Purposes served by licensing of liberalized imports; reasons these purposes

cannot be achieved by other means.

10. Reasons for denial (if over) of applications for licences to import libera-
lized goods.

11. Correspondence of licensing practices for imports not subject to quantitative
restrictions to criteria set forth in paragraphs 35 of the Working Group 4
report.



Annex 2

OECD STANDARD PROCEDURE FOR IMPORT OF GOODS
TRADED ON PRIVATEACCOUNT

A. General provisions

1. The present procedure applies to all imports other than those carried out
by State-tradig enterprises, monopolies and other government, enterprises or
departments, as specified in Article XVII of the GATT. It does not affect
measures which may be taken in conformity with Articles XX and XXI of the GATT,
or the provisions relating. to quality standards, or marking regulations which
importers may have to comply with under national procedures.

2. To be entitled to import, persons, firms or other bodies should not be tied
to any conditions other than those which apply generally to the trade in the
products in question in the country of importation: these conditions, however,
should not be required of persons who import goods for their own use.

3. In the case of goods not subject to quantitative restrictions, the foreign
exchange necessary for the payment of imports should be made automatically
available to importers. In the case of amerchandise imported under quota, the
foreign exchange needed for the payment of imports should be made available to
the importer on presentation of the licence or the document authorizing the
import, without further formality.

4. In case where the importing country deems necessary to be informed of the
origin of' the merchandise, a note of the origin or the invoice or customs
declaration, or where appropriate on the import declaration, and if necessary
on the application for a licence, should be considered as adequate. There should
be no further systematic verification. of origin, but in cases of doubt the
competent authorities should accept certificates of origin made out by chambers
of commerce or other organizations previously approved by the government concerned,
while maintaining the right to verify the validity and accuracy of such
certificates.

5. The importers should not be required to provide any other documents than
the custom declaration, accompanied by a bill of lading or carriers certificate,
and the invoice, together, where appropriate, with an import declaration approved
by the responsible authorities. Moreover, for imports subj.ect. to licence, the
production of the licence may be required. The provisions ol this paragraph. would
not affect the power of customs authorities to proceed to supplementary
verifications in cases where it is necessary to do so.



L/3496 Page80

B. Products not subject to quantitative rc

6. No licence or any other document or formality of the same character should
be required for the importation of goods which are not subject to quantitative
restrictions. However, in special cases, justified by the need to carry out
certain controls which could not be made in a more appropriate way, a system
of automatic licences or of import certificates may be applied. In such cases,
the licenses, visas or other equivalent documents should be issued upon request
and within a maximum of five days from the deposit of the request.

C. Products imported under global, bilateral or unilateral quotas

7. All useful information concerning quotas and formalities of filing
applications for licences should be brought to the attention of possible
importers in good. time, notably by notices in official or private press organs
(general or specialized) or by communications to trade associations concerned.

8. Importers should be given at least fifteen days in which to apply for an
import licence in the case of standard commercial articles, and at least one
month in the case of non-standard commercial articles. A shorter period may,
however, be prescribed in special cases.

9. Applications for licences should be made on a simple and standard form to
the licensing authority. Normally a single authority should be responsible
in each country, but in there case of certain categories of products, these
functions may also be assigned to secerate authorities for the purpose of
securing a more rational administration of quotas,taking account of needs of
both the authorities and the importers.

10. The licensing authority may seek the advice of other government departments
or technical and trade bodies regarding allocations. where lt decides to consult
national economic interests for this purpose it should not limit itself to
consulting trade associations of producers.

11. The authorities of the importingcountriesshould should take the necessary steps,
when allocating quotas, to ensure that licences can be issued and importation
effected within the poriods prescribed for this purpose and to facilitate the
full utilization of the quotas. Furthermore, where the size of quotas permits
new importers should,have the right to request a fair share of quotas.

12. If applications are examined simultaneously, not more than three weeks
should lapse between the closing date for applications andthe issue or refusal
of the licence. I: applications are examined on receipt, not more than three
weeks should elapse between the receipt of the applications and the issue or
refusal of the licence.
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13. Licences should be valid for at least three months from their date of issue.
However a longer period of validity should be accorded when the distance of
transport and communications makes this a legitimate requirement. Licences
should also be easily renewable, Validity may nonetheless be a or a shorter,
but reasonable, period in special cases.

14. All applicants should have the right to appeal against a refusal to issue a
licence, under national legislation and/or procedure of the importing country.
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Annex 3

SUGGESTION PRESENTED BY GNE DELEGATION
REFERRED TO IN PARAGRAPH41 FOR

IMPROVEMENT IN PROCEDURESFOR LICENSING

Licensing procedures should provide for the following:

1. Bilateral cuotas

(a) Imports under bilateral quotas should beallotted without import.
licences, on the basis of export permits to be issued by the exporting
countries.

(b) In exceptional cases where issue of import licences was considered
necessary by time importing countries, these should be issued auto-
matically on production of exportpermits.

2. Global quotas

(a) Quotas should not be fragmented in small quantites and allotted to
a number of parties, as this makes imports uneconomical.

(b) The practice of allotting import licences for certain goods only to
domestic producers of like goods should be discontinued and licences
should be issued to allpersons interested in Importing.

(c) The practice of issuing licesces on condition that goods should be
exported and not sold in domesticmarket should be discontinued,

(d) The period of validity of the licenced should not be short and should
be fixed in the caseof countries situated at a distance, taking into
account distance's of transport and difficulties of communication.

(e) Notices for allocation ofquotasshould be given due publicity in
official and private press organs and brought to the attention of
the trade associations as well as of the governments of exporting
countries, particularly of their trade representatives.

(f) Trade representatives or export promotion bodies of the exporting
countries should be kept informed about licences issued and the names
of the importers to whom licences were issued.
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Appendix6

REPORT OF WORKINGGROUP 5 ON NON-TARIFF BARRIERS

Examination of Items in Part 5 of the Illustrative List

1. Working Group 5 was established by the Committee on Trade in Industrial Products
in December 1969 to explore possibilities for concrete action in reducing or removing
non-tariff barriers on the following subjects in the Illustrative List (Annex I
to L/3298): prior deposits, administrative and statistical duties, restrictions on
foreign wines and spirits, special duties on imports, discriminatory taxes on motor
cars, credit restrictions for importers, variable levies and fiscal adjustments,
either at the border or otherwise. The Group met from 9 to 11 June and
10-11 December 1970 under the Chairmanship of Mr. S.R. Pasin (Turkey).

2. As with other Groups, this Group had in mind the general termsof reference in
regard to the exploratory nature of its work on possible solutions. It wished to
emphasize that in many cases the views recorded were only tentative at this stage
and that all delegations reserved fully their right to supplement and clarify their
positions when the report was presented for discussion in the Committee on Trade in
Industrial Products.

3. The special interests of developing countries in some of these problems were
taken into account by the Group and are reported in the individual sections of this
report, especially Sections.I and VII.

I. PRIOR DEPOSITS

4. It was noted that a number of countries maintained prior deposit schemes and that
the device had now been in use in one country or another for some fifteen years. In
the course of 1970, however, some countries had eliminated their prior deposit systems
while others had relaxed their schemes to some extent.

5. There was general agreement that prior deposit schemes constituted a restriction
on trade. The degree of restriction depended, as stated bar the representative of the
International Monetary Fund, on a variety of factors, including the amount of the
deposit required, the cost of financing, the time for which deposits were held, the
duration of the scheme, the products and country sources to which it applied.
Complex prior deposit systems could give rise to discriminatory practices.
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6. It was also generally agreed that there should be appropriate consultation
under GATT whenever prior deposits were used. Consultation with the International
Monetary Fund would be included.

7. Many countries felt that too little was known of the way in which prior
deposits worked to take a general position on the question of the use of such
measures. In addition there were technical points upon which relatively little
expert research had been done such as the restrictive effect they could have upon
small as compared with large exporters in view of the greater difficulty for the
former of obtaining needed additional capital, and the relationship between effects
on exporters in countries having relatively plentiful capital and effects elsewhere.
Expert studies under way in other international organizations might throw some
light on these points. In this connexion it was noted that astudy had been
recently prepared in the CECD on the use of various import measures, including
prior deposits in casesofbalance-of-payments difficulties. Some delegations
therefore considered it necessary that such studies should reach a more advanced
stage before GATT could usefully take any position. in this field.

8. Some countries considered that a study might usefully be made of the question
of defining the circumstances in which the use of prior deposits might be
appropriate. The objective would be to limit recourse to such measures in
circumstances other than those defined, which might, for example, be cases of
balance-of-payments difficulties where use of this measure avoided the use of
other and possibly more restrictive measures.

9. Some dele ations considered that the recise status of rior de osit measures
in relation to the General a reement should be clarified so that their use is
controlled and limited. In the absence of such clarification they believed that
the provisions in the General Agreement would be undermined.

10. Without prejudging the issue of the appropriateness of prior deposits as
trade measures for balance-of-payments purposes some delegations considered that
it should be possible to go somewhat beyond ensuring consultation, in the direction
of establishing guidelines for use of this type of measure with a view to limiting
its incidence and harmful effects. Some guidance of this kind might help to
provide somewhat greater discipline and order in the present grey area between
those schemes which constituted exchange control practices, and thus came within
the purview of the International Monetary Fund, and the more conventional types
of restriction for which. provision was clearly made by GATT provisions.

11. Most countries preferred to await the outcome of studies in progress in other
international organizations or in GATT as to the restrictive effect on trade before
they pronounced themselves on the question of guidelines.

12. Developing countries considered that the case for use of prior deposits by
them was substantially different from that of developed countries and also urged
that when developed countries used such schemes the products of interest to
developing countries should be excluded in conformity with Article XXXVII.
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Possible solutions

13. It was agreed that the most desirable solution to the problem of prior
deposits would be their elimination as soon as possible.

14. Somedelegations favoured arrangemetns for timely notification of prior
deposit schemes to the CONTRACTINGPARTIES and for appropriate consultation in
such cases along the lines of the provisions of articlesXII and XVIII:B. Other
delegations considered that import deposit schemes should be notified and dealt
with on a case-by-case basis. Still other delegations believed that countries
invoking balance-of-payments justification for importdeposits should consult in
the GATT Balance-of-payments Committe. Some delegations, however, could not
pronounce themselves on these questions until they knew whether prier
deposits should be regarded as possible legally-accepted instruments inthis
field.

15. withoutut prejudging the issue of the appropriateness of prior deposits as
trade measures for balance-of-palnments purposes, severa-l countries also conisidered
it useful to exmaine the possibility of developing guidelines which night
establish Principles to be followed as a -means of reducing the heTful effects of
prior deposit schvemnes on international trade. These included.:

(a) .Mhether or not regarded -.s an additional charge on imDorts inconsistent
with _zticle TI as reguads bound items, or as a form of quantitative
restriction generally inconsistent with tilece XI, prior deposit schemes
should be used only in the caso of balance-of-payyments difficulties, and
only in circumstances where these measures avoided the use of more burdensome
measures.

(b) Prior deposits should be limited in tiLe and should not in an- event be
continued beyond the period recilired to overcome the difficulties Which
czusedi. their ix.lposition4

(c). The> rate of' de-oosit shoul-d be :as low as possible an' should be reduced
. r:,piclyl Ls circumnstlaces permit; in addit-ion, de-posits should not be
Ie't for an unreasonably,, long period. In this conn,:ion-, it was argued that
it night ble rreferble, ffro a trade point of view, to hca.ve a higher rate of
Cdeposit for a shorter period than a lower rate and s-Stem+; of long duration.

(C'.) To -avoid to a iylzcirl~lU ;nascriminator-- effects, Drier deposits should
app)l-- 'without e::;,cevtbion, ndat unifor. r;tes to thR goods oi al countries
=nd. to QlclCategories of inports.

( e) Inorder, however,to avoid adverse effectswhich the introduction of
any such scheme dight have on the trade of developing countries, products
fointerest to themshould be exemptfrom the product coverage.

(f) Prior deposits shouldbe used only in conjunction with internal
programmesto restore external equilibrium and, to heiohten their anti-
inflationar, effect funds accumulated should be sterilized and steps taken,
upon termination of the scheme, to avoid infaltionary effects of liquidation
of the accumulation.
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II. VARIABLE LEVIES

16. One notification on a system of variable levies appeared in the Illustrative
List. It was recalled that the item in question was among a number of items
covering agricultural products which had been referred to the Committee on
Agriculture. The Grou-o noted that solutions to the Droblem of variable levies
were under active consideration in that Committee.

17. In this light it was agreed to, defer discussion on the item until the possi-
bility for solutions had been explored in the Agriculture Committee.

III. RESTRICTIONS ON FOREIGN WINESANDSPIRITS

18. Discussion centred. on the four Illustrative List items regarding taxation of
spirits.

19. With respect to the notifications concerning differences in rates of taxation,
some countries considered that differences in tax rates as between various alcoholic
beverages amounted to a de facto discrimination against their exports and afforded
protection to domestic products.

20. Some delegations suggested that progressive tax rates could be applied to
alcoholic beverages, as in the case of personal income, because it was a well-
established principle that tax should be imposed in accordance with the ability to
pay.

21. Reference was made to a system operated by another country, which appeared to
the notifyingcountries to be discriminatory, whereby spirits of loss than 1000°
were taxed on a wine-galllon basis but spirits of 1000°or above were taxed on a
proof-gallon basis. The practical effect of this system was that spirits imported
if already bottled, were taxed on the high wine-gallon basis, whereas domestic
spirits as well as bulk imports in cakes were taxed on the more favourable proof-
gallon basis. Although it had appeared that these were like products in the sense
of Article III, this distinction hampered the marketing of spirits imported alread-
bottled and limited the value of tariff concessions. The system also has the
effect of affording protection to the bottling industry of the country applying it.
by means of internal taxes rather than the tariff. It was pointed out, by the main
taining country, that a number of other countries differentiate in their tariff
treatment of alcoholic beverages that are imported in bottles and those that are
imported in bulk and in the way, in its view, afford protection to their bottling
industries. It was however pointed out by other delegations that such differential
tariffs as between the same product at different stages of manufacture were a
normal and legitimate feature of national commercial policy.

22. Several delegations held the view that all alcoholic beverages with approxi-
mately the same alcoholic content should be regarded as "like domestic products"
within the meaning of Article III:2.
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23. related notification regarding the prohibition of one contracting party of
the advertising of certain spirits was also discussed by the Group. The notifying
countries considered that such discriminatory restrictions on advertising impaired
the. value of tariff concessions and should be removed. The maintaining country,
pointed out that this measure had been fully explained in notification. 173.2
(COM.IND/W/32).

Possible solutions

24. As. regards. advertising, in the opinion of the notifying countries, it would
be desirable to consider an interpretative note to the first sentence of paragraph 4
of Article III to mike it clear that the regulations and requirements mentioned in
that paragraph included equal rights of advertising. It was suggested that an
explanatory note to Article III:l should be prepared defining the expression
"offering for sale" so as to make explicit that it includes advertising, and also
clarifying the phrase "afford protection to domestic production".

25. It was also suggested that the problem could be tackled by creation of
standards in this field andl. in co-operation with other organizations such as the
World Health Organization though any solution on this basis required further
detailed examination.

26. As regards taxation, some delegations suggested that all alcoholic beverages
should be taxed at a single rate for all price ranges.

27. A number of delegations considered that the best solution lay in the main-
taining countries unilaterally altering their taxation systems to eliminate their
discriminatory aspects. Some of these delegations, also suggested that an attempt
be made to define the term "like domestic product" by way of an interpretative note
to Article III of the General Agreement. It was noted in this connexion that some
of the items on the Illustrative List had been referred to the Working Party on
Border Tax Adjustments and had been discussed at its meeting in March. That
Working Party had held considerable discussion on the provisions . ALrticle III.
Some delegations expressed the view, however, that the problem of draftingan
interpretative note to 'like domestic products" was somewhat outside the scope of
the Working Party and should primarily be dealt with by this Group.

28. Other countries expressed the view that little was to be gained from having
a code or interpretative note since the problem did not appear to be a general
one. Moreover, in somecases, the legislation and practice complained of pre-
dated the General agreement and so could be justified under the Protocol of
Provisional Application. This justification would be unaffected by any inter-
pretative note to Article III and thus would permit the present imbalance to
persist, unless maintaining countries undertook a firm obligation to abide by it
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irrespective of the rights under the Protocol of Provisional Application. Finally,
differences in fiscal treatment applied to imports of spirits which may come under
the responsibility of regional governments or authorities and any solutions which
might be envisaged should take into- consideration the necessity for a solution to
this problem.

29. Some delegations suggested consideration of ar. interpretative note to
Article III along the following lines:

"Paragraph 2 of Article III should be interpreted, in the-case of alcoholic
beverages, to mean that fiscal charges should be based on their alcohol
content, or on any other objective criterion which-does not entail indirect
protection for domestic industries through unreasonable differentiation
between products."

30. Some delegations,whichwere not generally ofan interpretative
note considered that if such a note were ever adopted it should take account of
individual circumstances of countries and also of their public health policy.

IV. DISCRIMINATORY TAXES ON MOTOR CARS

31. The representative of the notifying country stated that motor vehicle taxes
were levied in many countries on a basis that discriminated against exports from
his country by imposing a higher tax burden on such exports than domestically-
produced vehicles and imported vehicles of comparable value.

32. It was noted that the problem of taxes on motor cars had, in relation to some
countries, been dealt with in the Chemicals Agreement in the context of the,
Kennedy Round in 1967, and that implementation of this Agreement was linked to the
abolitionn of the American Selling Price System.

33. Delegations representing maintaining-countries stated that if the majority of
countries at present based their taxation system on fiscal horsepower or cylinder
capacity, it was generally not desirable to attempt harmonization towards other
systems. These systems had existed over a long period and were maintained for
fiscal and practical reasons. In several cases, even countries which lacked a
domestic motor industry levied tax on the basis in question. Some considered that
a higher rate of taxation on large cars could also be justified on the principle
that tax should be imposed according to ability to pay. The view was nevertheless
expressed by these delegations that changes in the fiscal systems concerned would
represent a real concession and not just removal of any sort of discrimination.

Possible solutions

34. Some delegations considered that the solution lay in eliminating the
discriminatory effects of the taxes which might be achieved, for example, by
assessment of taxes on motor carl on the basis of value. There should also be a
single tax rate for motor cars in the same price range with a reasonable spread
between the highest and lowest tax rates so that the upper limit is not so high
that it unreasonably discourages purchases.
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35. The following interpretative note to Article III was also suggested by some
delegations:

"Paragraph 2 of Article III should be interpreted, in the case of motor
vehicles, to mean that fiscal charges should not be used to afford Protection
to domestic production, nor be prohibitive in level, nor have a discrimina-
tory effect as among suppliers, and should, to the greatest extent possible,
ensure a reasonable rate of progression.'

V. CREDIT RESTRICTIONS FOR IMPORTERS

36. The Group considered two different types of probleis under Item 511.. They
were firstly the system which requires government approval for credit payment
terms which extend beyond four months, and secondly the non-eligibility of import
bills for discount or as security for loans with the central bank.

37. With regard to the first question, the notifying countries stressed that this
system of credit approval (standard method of settlement) subjected all imports,
whether liberalized or not, to the discretionary authority of government officials.
Such control over the import credit terms resulted in the restriction of trade
normally transacted on the basis of long- and medium-term credits. Such a control
wass not exercised in most developed countries and should be eliminated as soon as
possible.

38. it to the second question, the notifying countries suggested that, especially
for countries having no balance-of-payments difficulties, such discrimination
between domestic and import transactions in regard to credit availability should
also be eliminated.

39. As to the first question, the representative of the maintaining country.
said that the purpose of the system was to screen the credit terms of import
transactions in order to verify whether they conform. to normal commercial
.practices. In this connexion, he stated that so far as individual transactions
were found to be in conformity with normal commercila practices they were
approved even if they were financed by credit the term of which extended beyond
four months. He also wished to know how other countries were controlling
speculative capital transfers in the form of trade credits.

40.° In regard to the problem concerning import bills, he said that the central
bank of his country had, as from 1 June 1970, made import bills eligible as
security for loans to commercial banks. In this context., he pointed out that the
importance of this question had been exaggerated in view of the fact that iLports
into his country were largely financed by foreign, banks cr suppliers.

41. Some countries stressed that problems concerning these measures should be
studied in a broader context, and expressedd doubt as to whether the measures in
question could appropriately be dealt with without due regard to various aspects
of the problem such as the necessity to control speculative capital transfer in
the form of trade credits and difference of interest rates between countries.
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Possible solutions

42. Some countries maintained that both types of problems, were impairing export
interests of other countries. The desirability of resolving these problems
through removal or modification of the measures was reiterated.

43. Some countries suggested that a solution to the problem concerning the availa-
bility of credit to importers would be an interpretative note to Article III of
the General Agreement indicating that paragraph 4 of the Article should be under-
stood to include similar access to credit for importers as for domestic producers,
with the financial institutions concerned deciding the appropriate rate of
interest in accordance with relevant factors. such as. the degree of risk.

44. It was however pointed out by one delegation that,in view of the fact that
the problem in question was not of a general character and that the subject should
be studied in a broader context, the solution suggested in the preceding paragraph
would not he appropriate. In this connexion reference was made to the fact that
the problem was now being examined in the framework of the OECD and that the Group
should await the outcome of such examination.

General Comment on items III, IV and V

45. Since the non-tariff barrierproblems referred to in Sections III, IV and V
could, in the view of some countries, be solved through interpretative notes to
different paragraphs ofArticle III, the Group briefly discussed thecase for an
Overall review of this Article. Some delegations, however, did not support such
a review.Others considered that there might be advantages in tackling the three
Problems in the general framework of Article III.

VII FISCAL ADJUSTMENTS EITHER AT THE BORDER OR OTHERWISE

46. The Group considered the notifications in the Illustrative List dealing with
the issue of tax adjustments applied to goods entering into international trade
in the light of the report by the Working Party on Border Tax Adjustments (L/3464))
which had been submitted to the Council and adopted by it. The Group noted that
the examination of the notifications in the Working Party on BorderTax Adjustments
(document COM. IND/W/29) had not led to any concrete suggestions for solutions to
these measures because there had been divergence of views as to the relevance of
these notifications to the question of tax adjustments as examined in the Working
Party. The Group also noted that there had been a comprehensive discussion
of the provisions of the General Agreement in the Working Party on Border Tax
Adjustments. This discussion had led to certain agreed positions with regard to
the interpretation of the: relevant provisions of the General Agreement, which was
reflected in certain paragraphs in that Working Party's report (L/3464). This
report could be usefully referred to in the course of any future work in this field.

47. The Group further noted that., following the recommendations of the Working
Party on Border Tax Adjustments, the Council had agreed that ., notification
procedure be introduced or, a provisional basis whereby contracting parties will
report any major changes in tax adjustment legislation and practices affecting
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international trade, and in particular to bringing periodically up to date the
information contained in the consolidated document on contracting parties practices
(L/3389) on tax adjustments drawn up in the course of the Working Partyts work.
Furthermore, the Council had agreed that a consultation procedure, within the scope
of the relevant provisions of the General Agreement, be established whereby, upon
request by a contracting party, a multilateral consultation could take place on
changes in tax adjustments, whether notified or not. The Council had invited the
Director-General to consider, at convenient intervals, on the basis of the notifica-
tions, and in consultation with interested parties, whether a review of notified
changes was called for. The Council had also invited the Director-General to
consider after an adequate period of operation, and in consultation with interested
parties, whether the provisional notification procedure should be continued,
modified or discontinued.

48. The Group considered that the Council's Decisions went some way in the
direction of finding a solution to problems connected with tax adjustments. In
this way they could also to a certain extent take care of the notifications in
Section F of the Inventory. The Group therefore considered that the Decisions of
the Council should be seen as an integral part of the non-tariff barrier exercise.

VII. STATISTICAL AND ADMINISTRATIVE DUTIES

49. One representative said that his government had already initiated action
towards eliminating the administrative charges and statistical duties applied in
his country and hoped that they would be abolished by 1 January 1971. He pointed
out, further, that his country's effort should not be interpreted as indirect
recognition of an infringement of the GATT rules, but rather as a liberal effort
that the govornment was intending to make in line with the objectives of the
General Agreement.

50. It was pointed out that, in addition to statistical and administrative duties,
a number of taxes of various kinds (such as port taxes, etc.) were applied to
imports by many countries. They were considered as an unnecessary hindrance to
trade and were all the more burdensome because of their complexity. Concern was
expressed with the multiplicity of such measures which were generally applied for
revenue purposes. it was noted that the provisions of Article VIII provided that
all such foes should be Limited in amount to the approximate cost of services
rendered and should not represent and indirect protection to domestic products or
a tax for fiscal purposes. It was also noted that these provisions stressed the
need to reduce the number and diversity of fees and charges.

Possible solutions

51. It was agreed that a solution lay in strict application of Article VIII and
also Article II but . difficulty arose in trying to assess the cost of services
rendered. It was therefore suggested that, as a first step, a procedure be adopted
whereby countries applying such fees should be requested to supply details of
revenue from fees of this kind together with expenditure on services rendered each
year. Some delegations expresseddoubt as to the necessity of such an exercise in
view of the fact that the measures in question did not constitutea major hindrance
to world trade.
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52. Certain countries proposed that wherever possible these fees should be
eliminated, baut that in any event their total should not exceed -some maximum,
such as $10 per shipment, a proposal similar to one made on consular invoices
and fees in Group 2.. Other countries also pointed out, however, that the
establishment of such a maximum could be an incentive for governments to
increase the amount of their fees up to that maximum.

53 Certain delegations considered that countries which applied charges of
various kinds in addition to other protective measures such as customs duties
and quantitative restrictions, should endeavour to reduce the multiplicity of
those measures. and, in their own interest, simplify the formalities, fees arid
obstacles to imports which involved costs that were ultimately borne by importers.

54. It was noted that the fees notified were applied mainly by developing
countries. Representatives of developing countries pointed out that in some cases
it was found necessary to resort to such taxes and duties for fiscal purposes, to
raise additional revenue to finance their development expenditure. They therefore
found it difficult to accept any suggestions for total elimination of such taxes
or to limit them to $10 per shipment. While generally supporting the proposal in
paragraph 52, they expressed some doubts as to how far in practice it would be
possible to rive precise information on details of revenue and the cost of
services rendered each year. They emphasized that any overall solutions to the
problems would have to take into account trade and development needs of these
countries and as such it might be desirable to refer these suggestions to the
Committee on Trade and Development. It was also necessary to ensure that any
solution that might be evolved related only to trade in goods and not to invisibles.

VIII. SPECIAL DUTIES ON IMPORTS

55. The Illustrative List contained notifications regarding measures adopted by
some countries providing for temporary emergency tariff relief which it was
claimed create uncertainty in tariff levels, as well as an item referring to
special duties charged by one contracting party with respect to repairs carried
out abroad to its ships.

56. The special duty on ship repairs was considered by the country applying. it
as beinga customs duty .rather than a non-tariff restriction as alleged by the
notifying countries. The notifying countries challenged that interpretation, in
veiw of the fact that the special duty concerned did not appear in the tariff
schedules. It had never been mentioned as a negotiable customs duty in tariff
negotiations. The special duty, which was charged at a prohibitive rate, should
be reduced.

57. As regards the escape clause trade measures and tariff-formulating measures,
the maintaining countries considered that they were entirely consistent with GATT
and fell outside the scope of the non-tariff barrier exercise. They stressed,
furthermore, that the systems operated by their countries were of. minimal
s-ignificance -to trade since in only a very small number of cases were restrictions
actually invoked.
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Possible solutions

50. In this connexion, one notifying country, supported by certain others,
submitted the following general proposals with regard to Article XIX which
could be implemented either through guidelines or an interpretative note:

(i) A more precise definition of the concepts "product" "like
product" and "directly competitive product", accompanied by
some criterion for judging injury or threat of injury.

(ii) Measures taken under Article XIX should be of as short a
duration as possible and in no case should they exceed
three years.

(iii) Some criteria for granting compensation for parties whose trade
is affected by Article XIX action should be devised.

(iv) The time required for investigation prior to Article XIX action
should be a reasonably short one, for example ninety days.

59. The question ofholding a general review on the operation of Article XIX
was discussed. Some countries considered it useful to have such a review,
particularly in viewof recent developments in world trade.


